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Court  of  Appeals  of  the  District  of  Columbia 


Xo.  4445. 

Harry  1\.  Carroll  et  al.,  Appellants, 

vs. 

Joseph  J.  Moebs. 


a  Supreme  Court  of  tlie  District  of  Columbia. 

Ill  E(piity. 

Xo.  54378. 

Joseph  J.  Moebs,  Plaintiff, 


vs. 

Harry  R.  Carroll,  Frances  (j.  C\\rroll,  Jesse  W.  Rawlings, 
Surviving  Trustee;  George  M.  Emmerich,  Trustee;  Doug¬ 
las  S.  Alackall,  Trustee;  XTitional  Savings  &  Trust  Co., 
T  rustee. 

United  States  of  America, 

District  of  ('olumtiiuy  ss: 

Be  it  remembered  that  in  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia,  at  the  City  of  Washington,  in  said  Dis¬ 
trict,  at  the  times  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had,  in  the  above- 
entitled  cause,  to  wit: 
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1  Bill  for  Dissolution  of  Partnership,  Accounting  and 

Receiver. 

Filed  May  31,  1916. 

In  the  Supreme  C’ourt  of  the  District  of  Columbia,  Holding 

an  Ecpiity  Court. 

In  Equity. 

Xo.  34378. 

Joseph  J.  Moebs,  Plaintiff, 


vs. 


Harry  K.  Carroll,  Frances  G.  Carroll,  Jesse  W.  Rawlings, 
Surviving  Trustee ;  George  M.  Emmerich,  Trustee;  Doug¬ 
las  S.  ^lackall.  Trustee;  National  Savings  Trust  Co., 
Trustee. 


The  ])laintiff  res]H^ctfully  shows  the  Court, 

1.  That  he  is  a  citizen  of  the  United  States  and  resident 
of  the  City  of  Washington,  District  of  Columbia  and  brings 
this  suit  in  his  own  right. 

2.  That  the  defendant,  Harrv  R.  Carroll  is  a  citizen  of 
the  United  States,  and  a  resident  of  the  (’ity  of  Washing¬ 
ton,  District  of  ('olumbia,  and  is  sued  in  his  own  right. 

3.  That  Frances  G.  Carroll  is  a  citizen  of  the  United 
States  and  resident  of  the  Citv  of  Washington,  District  of 
Columbia  and  is  sued  in  her  own  right  and  as  trustee  as  is 
hereinafter  more  ]\articularly  set  forth. 

4.  That  Jesso  W.  Rawlings,  George  M.  Emmerich,  Doug¬ 
las  S.  ^lackall  and  National  Savings  Trust  (’onqiany  are 
citizens  of  the  United  States  and  residents  of  the  ('itv  of 

Washingtem,  District  of  Columbia  and  are  joined  in 
2  this  suit  as  defendants  as  trustees  under  certain  deeds 
of  trust  hereinafter  more  particularly  set  forth. 

5.  The  plaintiff  Jose])h  J.  Moebs  at  all  the  times  herein¬ 
after  mentioned  was  and  is  a  civil  engineer  and  builder  of 
apartment  houses,  residences  and  business  properties  in  the 
City  of  Washington,  District  of  Columbia,  and  the  defend¬ 
ant  Harry  R.  Carroll  was  and  is  a  general  and  equal  jiartner 
in  the  copartnership  trading  under  the  name  of  the  Carroll 
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Electric  Company  and  enjjcagod  in  the  business  of  furnishing 
and  installing  electrical  ecpiipmeiit  for  lighting  and  other 
purposes  in  buildings  in  the  City  of  Washington  and  else¬ 
where.  Sometime  during  the  Fall  of  1912  the  plaintiff, 
Joseph  J.  Moebs  and  the  defendant,  Harry  R.  Carroll  en¬ 
tered  into  a  parole  agreement  of  ])artnership  as  equal  part¬ 
ners  therein,  the  (*ommon  uinhn-taking  of  which  was  for  an 
indeterminate  ])eriod  and  was  to  be  limited  to  the  following 
activities,  that  is  to  say,  suitable  sites  for  residences,  apart¬ 
ment  houses,  business  ])ro])erties  or  other  structures  were 
to  be  purchased  and  suitable  buildings  to  be  erected  thereon 
the  said  buildings  thereafter  to  be  sold  and  after  the  pay¬ 
ment  of  all  the  costs,  charges  and  expenses  in  connection 
therewith  the  net  ]U‘oceeds  to  be  ecjually  divided  between 
the  plaintiff  and  the  defendant.  The  plaintiff  Moebs  on 
his  part  was  to  ])repare  tin*  plans  and  erect  the  buildings  and 
the  defendant  Cai*roll  to  find  the  capital  needed  for  the 
said  purchases  and  the  erection  of  the  buildings.  In  under¬ 
taking  to  conti’ibute  his  share  toward  the  joint  enterprise 
hereinabove  referred  to,  the  defendant  IIari‘v  K.  Carroll 
represented  that  his  wife,  the  defendant  Frances  G.  Carroll 
had  certain  available  funds,  which  the  plaintiff  believes  were 
in  the  neighborhood  of  about  $20,000,  which  he,  the 
3  defendant,  Harry  R.  Carroll  believed  he  could  have 
loaned  and  advanced  to  the  partnership,  it  being 
understood  that  such  sums  so  advanced  should  constitute 
a  lien  upon  the  j)ro])(‘rty  ])urchased  and  erected  as  a  result 
thereof  for  the  principal  sum  of  said  advances  with  interest 
at  the  i*ate  of  6%  per  annum  until  repaid,  and  the  plaintiff 
says  that  this  arrangement  was  understood  and  acquiesced 
in  by  the  defendant  Frances  G.  ( 'arroll  and  that  she  did  from 
time  to  time  through  the  defendant,  Han*y  R.  Carroll  ad¬ 
vance  the  several  sums  hereinafter  more  specifically  men¬ 
tioned  and  set  foi  th  under  and  by  viidue  of  the  understand¬ 
ing  hereinbefore  referred  to.  And  the  i)laintiff  says  that  it 
was  further  understood  that  for  the  better  security  of  the 
defendant  Frances  G.  Carroll  for  the  sums  of  money  so 
loaned  and  advanced  bv  her,  it  was  understood  and  agreed 
by  and  between  the  plaintiff  and  defendant  Harry  R.  Car- 
roll  and  through  him  with  the  defendant  Frances  G.  Car- 
roll  that  the  properties  purchased  under  this  arrangement 
were  to  be  purchased  in  the  name  of  the  defendant  Frances 
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G.  Carroll  and  that  she  should  hold  the  title  thereto  tor 
her  own  benefit  to  the  extent  of  the  advances  made  by  her 
and  over  and  above  said  advances,  then  for  the  benefit  of 
the  plaintiff  and  the  defendant  Harry  I\.  Carroll. 

6.  Pursuant  to  this  a<rreement  there  was  purchased  for 
the  joint  account  and  for  the  purposes  aforesaid  on  or 
about  January  G,  Ibid,  Lot  lOd  in  J.  W.  I\awlinj>:s’  Sub 
Division  of  Lot  27  in  Square  102,  as  per  plat  recorded  in 
the  office  of  the  Survevor  for  the  District  of  Columbia  in 
book  47  at  paire  173,  also  right  of  way  over  the  west  2  ft. 
10  in.  front  on  a  30  ft.  alley,  lot  106,  the  same  subdivision, 
said  deed  being  recorded  in  the  office  of  the  Recorder 
4  of  Deeds  in  Liber  3561  at  Folio  380.  To  meet  the 
ex])enses  of  the  said  purchase  and  the  cost  of  the 
erection  by  the  plaintiff  of  certain  improvements  thereon 
in  accordance  with  the  plans  prepared  by  the  plaintiff 
Moebs,  there  was  advanced  bv  the  defendant  Ilarrv  IL 
Carroll  in  round  numbers  the  sum  of  $1,750,  which  said 
sum  upon  infoi-ination  and  belief  was  procured  by  the  said 
Carroll  from  his  wife,  the  defendant,  Frances  G.  Carroll, 
and  the  lietter  to  secure  the  said  Frances  G.  Carroll  for  the 
amount  thus  advanced  by  her  to  the  plaintiff  Jose])h  J. 
Moebs  and  the  defendant  Ilarrv  R.  Carroll,  it  was  agreed 
that  the  title  to  the  said  property  should  be  put  in  her  name 
until  such  time  as  the  pro])erty  was  sold  and  the  amount 
advanced  by  her  was  repaid  together  with  interest  at  the 
rate  of  G^c  per  annum.  Pursuant  to  this  arrangement  title 
to  the  property  above  mentioned  was  by  the  deed  aforesaid 
put  in  the  defendant  Frances  G.  Carroll  and  in  further  pay¬ 
ment  of  the  purchase  price  and  cost  of  erection  of  the  build¬ 
ing  thereon  slie  made  and  executed  on  the  —  day  of  Jan¬ 
uary  R)13  a  certain  deed  of  trust  of  the  pro])erty  herein- 
l)efore  described  to  Frank  T.  Rawlings  and  Jesse  W.  Raw¬ 
lings  as  ti'ustees  to  secure  the  sum  of  $5,00().()().  Said  deed 
of  trust  was  duly  recorded  in  the  office  of  the  Recoi‘der  of 
Deeds  for  the  District  of  Columbia  in  Liber  3561  at  folio  381. 
The  plaintiff  says  that  dui*ing  the  months  of  January,  Feb¬ 
ruary,  March  and  A])ril  of  1{)13  he  erected  for  joint  account 
of  himself  and  the  defendant  Harry  R.  Carroll  the  im])rove- 
nients  now  standing  upon  said  ])ro])erty,  known  as  ])remises 
1514  S  St.,  X.  AV.,  and  that  in  addition  to  his  services  as 
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builder  be  contributed  in  casli,  labor  and  materials 

5  the  sum  of  $981.39  which  said  sum  includes  "an  item 
for  wliicli  he  is  cliar2:ed  upon  the  books  of  the  Carroll 

Electric  Company  for  electrical  equipment  and  which  item 
includes  a  profit  of  15%,  half  of  wliich  as  he  is  advised  and 
believes,  was  credited  to  the  defendant  Harry  E.  Carroll. 
Plaintiff  says  that  during  all  the  times  hereinbefore  men¬ 
tioned  and  since,  up  to  the  ])resent  time,  all  of  the  rents, 
profits  and  issues  of  said  premises,  1514  S  St.,  have  been 
collected  bv  the  defendant,  Frances  G.  Carroll  or  bv  the 
defendant,  Ilarrv  E.  Carroll,  and  that  he  has  received  no 
accounting  from  either  of  them  as  to  the  amount  thereof  or 
what  disposition  has  been  made  of  the  surplus,  if  any,  of  said 
rents,  issues  and  profits  over  and  above  taxes,  interest  and 
other  proper  charges  against  the  said  property. 

7.  The  plaintitY  says  that  in  further  pursuance  of  the 
common  undertaking  hereinbefore  set  forth  and  under  the 
same  ari'angement  with  res])ect  to  ])lacing  the  title  to  the 
propei*ty  in  the  name  of  Frances  G.  (^arroll,  there  was  pur¬ 
chased  on  or  about  June  (5,  1913  Lots  114  and  115  in  J.  ]\I. 
^hlrnunFs  Sub  Division  of  lots  in  S(iuare  152,  as  ])er  plat 
recorded  in  the  office  of  tlie  Survevor  foi*  the  District  of 
Columbia  in  book  15,  at  folio  70,  said  deed  being  recorded 
in  the  office  of  the  Eecorder  of  Deeds  for  the  District  of 
Columbia  in  Liber  3635  at  folio  188.  That  title  to  said 
])roperty  was  taken  in  the  name  of  Frances  G.  Carroll  who 
thereupon  executed  to  P^rank  T.  Eawlings  and  Jesse  AV. 
Eawlings  as  trustees  her  two  certain  deeds  of  trust  bearing 
date  of  July  11, 1913,  each  for  the  sum  of  $5,500,  one  secured 
upon  Lot  114  and  the  other  upon  Lot  115,  and  recorded  in 
the  Office  of  the  Eecorder  of  Deeds  for  the  District 

6  of  Columl)ia  in  Liber  3627  at  P^olios  346  and  349  re¬ 


spectively.  Plaintiff  says  that  there  was  contributed 
in  cash  bv  the  defendant  Carroll  under  and  bv  virtue  of  the 
agreements  hereinbefore  set  forth  the  sum,  in  round  num¬ 
bers,  of  $2,600,  and  there  was  contributed  by  the  plaintiff 
Moebs  in  labor,  material  or  cash  the  sum  of  $2,134.05  which 
includes  an  item  for  electrical  equipment  for  which  he  is 
charged  by  the  Carroll  Electric  Company  aforesaid.  The 
plaintiff  says  that  upon  these  lots  and  upon  plans  prepared 
by  him  he  erected  premises  1736  and  1738  T  Street,  N.  AV. 
Plaintiff  says  that  since  the  erection  and  occupation  of 
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said  promises  tlio  allocations  of  tlio  |)roco(liiic  paragraph 
ot  the  Bill  with  respect  to  the  rents,  issues  and  profits  are 
also  true  with  res])ect  to  tin*  ])reinises  herein  mentioned. 

8.  Plaintiff  says  that  further  pursuant  to  the  general 
agreement  and  arrangements  hereinbefore  mentioned,  and 
set  forth,  there  was  ])urchased  fi’om  one  K.  J.  (r.  Crowell 
Lot  107  in  J.  L.  Waugh \s  Sub  Division  in  S(jnare  241  as  per 
plat  recorded  in  the  oflic'c  of  tin*  Survc‘yor  for  the  District 
of  Columbia  in  book  l.‘>  at  page  2,  said  deed  being  dated 
PYbruary  1,  1015,  and  duly  i*ecoi*ded  in  the  office  of  the 
Becorder  of  Deeds  for  the  Distri(*t  of  Columbia  in  Liber 
3770  at  Folio  321.  The  )>laintilT  says  that  towards  tluj 
])urchase  of  the  lot  and  the  erection  of  the  buildings  th(‘reon 
by  the  plaintiff,  which  im])rov(‘ments  are  known  as  ])r(‘m- 
ises  131S  y  Str(‘(‘t,  X.  W.,  tin*  d(‘f(‘ndant  Fi’ances  (i.  Car- 
roll  contributed  in  cash  the  sum,  in  round  nuinbei*s,  of 
$4,000,  and  the  ])laintiff  contribnt(*d  in  woi’k,  labor,  ma¬ 
terial  and  cash  the  sum  of  $4,000.;  and  that  the  r(‘nts, 

issues  and  ])rotits,  if  any,  of  said  ])ro])erty  were 

7  collected  bv  the  defendant  Ilarrv  K.  Carroll  and 

•  • 

Frances  (J.  Carroll  and  not  by  the  plaintiff,  nor  has 
lie  ever  receivinl  anv  accounting  of  the  same. 

9.  Plaintiff  says  that  ])ursuant  to  the  agreements  and 
arrangements  hereinbefore  alh‘g(*d,  tlu*re  was  accpiired 
on  February  20,  1915,  and  a  deed  of  the  ])roperty  made 
to  the  defendant,  Frances  (J.  Cari'oll,  Lots  125  and  120  in 
King's  Sub  Division  of  Lots  in  S(|uare  .‘lOS  as  ])er  ])lat  r(‘- 
corded  in  the  office  of  the  surv(‘Vor  for  the  District  of  ('o- 
lumbia  in  book  18  at  ])age  99,  said  deed  being  recorded  in  the 
office  of  the  Kecorder  of  Deeds  for  the  District  of  (Colum¬ 
bia  in  Liber  3700  at  ])age  472,  and  that  thereafter  a  deed 
of  trust  dated  February  24,  1915  and  reconh'd  in  Liber 
3700  at  page  473  was  given  by  the  said  Frances  (J.  (Carroll 
to  (Jeorgi*  .M.  FTnm(‘rich  and  Douglas  S.  .Mackall  to  se¬ 
cure  a  bond  for  $20,t^t^t),  upon  which,  upon  intormation  and 
belief,  there  is  due  the  sum  of  $15,000.00.  The  plaintitt 
says  that  upon  this  ])ro])erty  he  erected  ])remises  known 
as  1215  10th  Street,  X.  W.,  and  to  nu'et  the  additional  ex- 
])enses  of  said  land  and  building  lu*  gave  to  the  detendant 
Harry  K.  (/arroll  his  certain  promissory  note  tor  $2,200, 
and  advanced  himself  in  labor,  material  and  cash  and  in 
the  form  of  indebtedness  for  electrical  eipiipment,  the  sum 
of  $1,550.00.  Whether  said  note  for  $2,200,  has  been  paid 
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or  cancollod  or  what  has  hocome  of  the  same  the  plaintiff 
has  no  knowledge. 

10.  Pursuant  to  the  same  arrangement  and  agreements 
hereinbefore  set  forth,  premises  being  Lot  52  in  Frances 
G.  FarrolPs  combination  of  Lots  in  Square  288  as  per  plat 
in  the  office  of  the  Surveyor  for  the  District  of  Columbia  in 

book  53  at  page  147,  and  known  as  premises  714  12th 

8  St.,  X.  W.,  were  purchased  from  Kandolph  T.  War¬ 
wick  and  the  deed  delivered  bv  him  to  the  defendant 

Frances  (J.  Carroll  on  June  18,  1915  and  duly  recorded  in 
the  office  of  the  Recorder  of  Deeds  for  the  District  of  Co¬ 
lumbia  at  Liber  3804  at  folio  317  and  subject  to  a  deed  of 
trust  from  Randolph  T.  Warwick  to  the  X^ational  Savings 
and  Trust  Company  as  a  trustee  to  secure  the  sum  of  $20,- 
000,  wliich  said  deed  of  trust  was  made  on  A])ril  29,  1915 
and  is  duly  recorded  in  the  Office  of  the  Recorder  of  Deeds 
for  the  District  of  (\)lumbia  in  Liber  3792  at  Folio  256. 
The  ])laintiff  says  that  in  ])art  ])ayment  of  this  ])roperty 
there  was  deeded  to  the  said  Warwick  by  the  defendant 
Franc(‘s  O.  (^arroll,  premises  1318  Q  Street,  X.  W.,  being 
Lot  107  in  Sipiare  241  and  im])rovements  thereon,  and 
in  cash  by  th(‘  defendant  Can’oll  the  sum  of  $16,000,  and 
by  the  ]daintiff  in  labor,  material  and  cash  the  sum  of  $6,- 
000.00. 

11.  The  ])laintiff  says  that  in  tin*  case  of  all  the  y)rop- 
erties  hereinbefore  mentioned  and  the  title  to  all  of  which, 
with  the  exce])tion  of  1318  Street,  is  in  tiie  defimdant 
Frances  (J.  Carroll,  he  has  now  and  has  had  since  the  pur¬ 
chase  thereof,  been  entitled  to  one-half  undivided  interest, 
subiect  onlv  to  the  deeds  of  trust  heretofore  referred  to 
and  a  lien  on  the  ]n\rt  of  tin*  defendant  Frances  (1.  (!!ar- 
roll  for  the  cash  sums  by  her  advanc(‘d  tog(‘thei'  with  in- 
t(*r(‘st  at  th(‘  rate  of  6%  jier  annum  thereon,  and  subject 
to  a  lien  in  favor  of  the  ])laintiff  for  the  sum  contributed 
by  him.  The  ])laintiff  further  says  that  all  the  rents, 
issues  and  profits  of  these  proy)erties  have  been  collected 
(‘ither  by  the  defendant  Harry  R.  (^arroll  or  Frances  G. 

Carroll.  That  neither  of  them,  although  often  re- 

9  (juested  so  to  do,  have  made  any  accounting  to  him 

of  the  said  rents,  issues  and  ])rofits,  that  the  most 

valuable  of  these  ])remises,  to  wit,  714  12th  St.,  X".  W.,  is 
and  for  sometime  has  been  occupied  by  the  Carroll  Klectric 
Company  but  at  what  rate  of  rent  and  to  whom  the  rent 


8 


H.  R.  CARROLL  EX  AL.  VS.  J.  J.  MOEBS. 


has  been  paid  the  plaintiff  has  not  been  definitely  advised, 
that  he  has  made  repeated  efforts  to  secure  from  the  de¬ 
fendant  Harry  K.  Carroll  a  com|)lete  statement  of  tlie 
partnership  affairs  and  to  secure  a  liquidation  of  the  part¬ 
nership  properties,  ])ut  that  the  said  defendant  Carroll 
has  refused  to  make  any  statement  or  to  accept  any  ])ropo- 
sition  for  settlement  and  on  the  contrarv  has  asserted  to 
the  plaintiff  that  the  the  various  proi)erties,  title  to  which 
was  put  in  the  name  of  the  defendant  Frances  ({.  Carroll 
for  the  reasons  and  under  the  circumstances  hereinabove 
stated,  were  hers  to  do  with  as  she  pleased,  that  is  to 
say  that  she  had  the  right  to  sell  or  dis])ose  of  any  of 
these  pro])erties  without  the  consent  of  and  without  con¬ 
sultation  with  the  ])laintiff.  And  the  plaintiff  says  that 
he  is  advised  and  believes  and  therefore  avers  that  the 
onlv  rights  rtf  the  defendant,  Frances  (1.  Carroll  to  said 
properties  are  those  of  a  trustee  who  holds  the  title  to  the 
same  the  better  to  secure  luu’  such  sums  as  she  may  have 
advanced  thereon  and  which  remain  uiq)ai(l  aft(*r  a  ]>rop(‘r 
accounting  and  that  the  plaintilV  is  (‘ntitle<l  to  liavo  a  dis¬ 
solution  of  the  ])artnersbi])  and  the  complicated  accounts 
between  himself  and  the  defendants  Carroll  referred  to 
the  Auditor  and  to  a  ])artition  of  the  real  estate  by  a  sale 
by  trustees  to  be  a])])ointed  by  this  (^ourt  for  that  ])urpose 
and  to  have  the  proceeds  e(pially  divided  between  himself 
and  the  defendant  Harry  K.  Carroll  after  all  just 
10  liens  and  charges  against  the  said  ])roperties  in¬ 
cluding  the  equities  between  himself  and  the  said 
Harrv  R.  Carroll  have  been  discharged  and  adjusted. 

Wherefore  ])laintiff  prays: 

1.  That  the  process  of  subpama  may  issue  against  the 
defendants  above  mentioned,  Harry  R.  Carroll,  Frances 
Ci.  Carroll,  desse  AV.  b'awlings,  (Jeorge  H.  Emmerich, 
Douglas  S.  Alackall  and  Xational  Savings  &  Trust  (V)m- 
])any,  requiring  them  and  each  of  them  to  answer  the  exi¬ 
gencies  of  this  Bill. 

2.  That  the  defendant  Frances  (1.  (/arroll  be  decreed  to 
hold  the  ])roperties  in  said  bill  more  ])articularly  men¬ 
tioned  and  set  forth  as  a  trustee  for  the  benefit  of  tin* 
plaintiff  and  the  defendant  Harry  R.  (^arroll  and  that 
pendente  lite  the  defendant  Frances  (1.  Carroll  be  enjoined 
from  in  any  way  attempting  to  dispose  of  any  of  the  said 
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properties  in  the  bill  mentioned  whether  by  way  of  sale  or 
mortgage  or  otherwise. 

').  That  pending  the  hearing  of  this  bill  a  receiver  or 
trustee  may  be  a])i)ointed  to  collect  the  rents,  issues  and 
profits  from  said  proj)erties  in  the  bill  mentioned  and 
ap])ly  the  same  to  the  ])aymeni  of  all  taxes,  interest  charges 
and  other  ])ro])er  charges  and  liens  against  said  properties 
and  to  hold  the  balance,  if  any,  for  the  benefit  of  the 
plaintiff  and  the  defendant  Harry  K.  (hirroll. 

4.  That  the  ])artnershi])  in  said  bill  mentioned  and  set 
forth  betw(‘en  the  ])laintifr  ainl  the  defendant  Harry  R. 
Hai*roll  l)e  dissolved  bv  (h‘ci'(‘e  of  this  Court. 

5.  That  the  cause  mav  be  referred  to  the  Auditor  to 
state  the  account  between  the  ])laintiff  and  the  defendants 

Harry  R.  Cari’oll  and  Frances  G.  Carroll. 

11  fi.  That  a  trustee  be  appointed  to  sell  the  prop¬ 

erties  in  said  bill  mentioned  and  a])]:)ly  the  proceeds 
to  the  satisfaction  of  tli(‘  li(‘ns  upon  the  ])roperty  in  the 
bill  mention(‘d  and  aftcM'  satisfying  tlK‘  (‘(piitii's  between  the 
))artiK‘rs  so  asc(‘rlain(‘d  by  said  a(*connting  to  divide  the  re¬ 
maining  ])roceeds  (Mpially  l)etw(‘(*n  the  plaintiff  and  the  de¬ 
fendant  Harrv  R.  Carroll. 

7.  And  for  such  other  and  fni'llnn*  relief  as  premises  con¬ 
sidered  the  cas(‘  may  recjiiirc*. 

The  defcnidants  to  this  bill  are:  Harry  R.  Carroll, 
Frances  G.  Carroll,  and  Jess(‘  W.  Rawlings,  Trustee; 
George  M.  Fmmerich,  Trust(‘e;  Douglas  S.  Mackall, 
Trustee;  Xational  Savings  A'  Tiaist  Company,  as  Trustee, 
against  whom,  to  wit,  said  Trustees,  no  account,  ])ayment, 
convevance  oi*  othei*  dii‘(‘ct  reli(‘f  is  sought. 

JOSFPH  J.  MGERS, 

Plaintiff, 

chart.es  f.  (h\RUsr, 

Affornc//  for  Plai)ififf. 


District  (»r  Colcmiua,  .vs; 

Jose])h  J.  Moel)s  being  first  duly  sworn  on  oath  says  that 
h(‘  has  iT'ad  tin*  foregoing  bill  of  complaint  by  him 
12  snbscrib(*d  and  knows  the  contents  tlno'eof  and  that 
the  matters  and  things  th(‘i*ein  stated  as  of  his  own 
knowledge  are  true  and  those  stat(‘d  uiion  information  and 
belief  he  believes  to  be  true. 


JOSEPH  J.  MOEBS. 


10 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


Siibscril)0(l  and  sworn  to  l)oror('  mo,  a  notary  public  in 
and  for  the  District  of  Columbia  this  29th  dav  of  Mav,  lOlG 
[notarial  seal. I  HCCKXK  1).  CARUSl*, 

Xofarif  Public. 

Answer  and  Counfrrrfaini  of  Defendant  Harr}!  B.  Carroll. 

Kil(*d  Soj)t(‘mbor  22,  191t). 


The  answer  of  the  defendant,  Harry  H.  Carroll,  to  the 
ori.u'inal  bill  of  eom])laint  in  the  above  entitled  cause,  re¬ 
spectfully  shows  to  the  Court  as  follows: 

1,  2,  2)  and  4.  He  admits  the  allegations  contained  in  the 
tirst  four  i)arai;rai»hs  of  said  bill. 

b.  Answerinii-  the  alli‘yati<>ns  contained  in  the  fifth  ])ara- 
uraph  of  said  bill,  this  d(‘fendant  says  that  he  believes  it 
is  ti*ue  that  the  j)laintitf  is  a  civil  eni;ineer  and  is  en^i»ai^ed 
in  th(‘  building-  construction  business.  This  defendant  ad¬ 
mits  that  lu‘  is  a  .i»-eii(*ral,  but  not  an  e(|ual,  jiartner  in  the 
co])artm‘rship  trading-  unchu*  tin*  name  of  the  (birroll  Elec¬ 
tric  Com])any.  He  admits  that  said  copartnership  is  eii- 
i**a.ired  in  tin*  business  of  selling',  furnishing’  and  installing 
electrical  equipment.  He  says  that  he  himself  is  ex- 
])eri(*iiced  in  the  bnsiiu'ss  of  building  construction. 
l‘>  This  d(‘f(‘ndant  d(*nies  that  in  tlu*  Kail  of  1912,  or 

at  aiiv  othiu’  time*,  Ik*  (*iit(*r(‘d  ifito  anv  general  agree- 
nu'iit  of  })artiiership  with  the  plaintiff  for  an  indeterminate* 
])eriod,  or  for  any  other  period,  or  for  any  business  or  pur- 
})Ose.  He  denies  all  the  alh‘gations  contained  in  said  fifth 
])aragraph,  including  the  statements  of  alleged  fact,  of  con¬ 
clusions  of  fact  and  conclusions  of  law  stated  in  said  fifth 
])aragra])h;  and  Ik*  says  that  the  truth  concerning  tin*  deal¬ 
ings  and  transactions  betwei'n  the  plaintiff  and  this  defend¬ 
ant  is  as  follows: 

It  is  true  that  plaintiff  and  this  defendant  had  certain 
transactions  in  r(‘lation  to  building  construction  matters 
beginning  in  tin*  lattei*  pai’t  of  tin*  year  1912.  Each  of  such 
transactions  ai’ose  and  was  conducted  entirely  indep(*nd- 
entlv  of  other  similar  transactions,  and  none  of  them  was 
within  the  purview  of  any  general  ])artnership  agreement 
or  understanding. 
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For  a  lon^  time  prior  to  the  month  of  December,  1912, 
the  ])laiiititT  and  this  defendant  had  been  personal  friends 
and  had  had  many  l)iisiness  ti'ansactions,  and  the  plaintiff 
was  well  ae(jnainted  with  the  business  and  family  affairs 
of  this  defendant,  and  kn(‘w  that  this  defendant’s  wife, 
namely,  Frances  (J.  Farroll,  had  se])arate  property  of  her 
own  for  inv(‘stm(‘nt.  Diirini^  tin*  month  of  December,  1912, 
the  i)laintirf  approached  this  (Ud'cMidant  and  sii‘»-gested  that 
plaintiff's  const I'lict ion  foiH'es  W(‘re  not  busy,  and  that 
plaintiff  desired  woi-k  for  them,  and  uri;ed  that  this  defend¬ 
ant  recommend  to  the  defendant  Frances  (J.  Carroll  that 
she  advance  the  mon(*y  n(‘c(‘ssary  f(»r  the  purchase  of  the 
cei’tain  lot  mentioned  in  the  sixth  paragraph  of 
14  plaintiff's  bill,  and  ))ermit  i)laintiff  to  erect  a  small 
a])ai'tm(‘nt  hous(‘  thei’e(ui,  with  the  understanding 
that  said  apartment  house  should  subsiMiuently  be  sold  and 
the  n(‘t  pi'otit,  if  any,  after  payment  to  the  defendant 

Frances  (J.  Carroll  of  all  moin^vs  advanced  bv  her  with  in- 

•  • 

terest  th(‘r(‘on  should  be  divided  (Mpially  between  the  plain¬ 
tiff  and  this  defcuidant. 

This  was  the  Ix'uinnin.i^-  of  the  buildin.<»-  transactions  which 
occurred  between  the  i)Iaintiff  and  this  defendant,  all  of 
which  will  b(‘  more  spcH'ifically  s(‘t  forth  hereinafter.  This 
detendant  i)ositiv(*lv  (hMii(‘s  th(‘  exist(‘nce  at  anv  time  of  anv 
such  <;vneral  ])artn(‘rslii))  as  is  allei;-ed  in  th(‘  ])laintiff’s  bill. 

().  Answerini;-  th(‘  alh'.iiat ions  contained  in  the  sixth 
l)ara,n'raph  of  tin*  )>laintiff's  l>ill,  this  d(‘f(*ndant  denies  that 
any  of  the  t raiisactions  r(‘ferr(‘d  to  in  said  sixth  para.!i>Taph 
were  ])ursuant  to  any  ,i;(‘n(*ral  a.^recumuit  or  partnership  be¬ 
tween  the  ])laintiti‘  and  this  (hd'endant,  but  says  that  the 
truth  concernine,-  tin*  nialt(‘i-s  refei'red  to  in  the  sixth  para- 
li’raph  of  said  plaintiff's  bill  is  as  follows: 

In  the  month  of  1  )(‘c(unbci‘,  1912,  tin*  plaintiff  su^x^‘sted  to 
this  defendant  that  tin*  i-(>al  (‘state  des('rib(*d  in  said  sixth 
])arai^raph  b(‘  ])ui'chased  by  tin*  detendant  Frances  G.  Car- 
roll,  and  that  a  loan  of  $0,000  secuiaul  by  mort.i*ai>e  on  said 
real  estate  b(‘  th(‘n  ol)tain(‘d  aiid  the  proceeds  thereof  used 
for  the  erection  of  a  three-apartment  family  apartment 
hous(‘;  the  ])laintit‘f  repi‘(‘sent in.u‘  to  this  defendant  that  he 
could  and  would  er(‘ct  said  apailment  house  for  the  sum  of 
$5,000,  and  that  when  completed  the  property  could  be 
sold  for  a  profit,  and  after  i)aying  the  defendant  Frances 


12 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


G.  Carroll  all  monovs  advjmood  bv  hor,  with  interest 

•  *7 

15  thereon,  the  ])rorit  slioidd  be  e(inally  divided  between 
the  ]>laintilT  and  this  defendant. 

Thereupon  this  defendant  submitted  the  plaintitY’s  pro¬ 
posal  to  the  defendant  Frances  G.  Carroll,  advising  her  to 
advance  the  money  for  the  ])nrchase  of  the  real  estate,  and 
advising  her  that  in  this  defendant's  o])inion  a  ])rofit  could 
be  made  and  offering  to  give  to  the  said  defendant  Frances 
G.  Carroll,  the  one-half  of  the  ])i’otit  which  might  arise  out 
of  the  transaction  and  become  due  to  this  defendant.  The 
said  defemlaiit  Fi'aiices  G.  ('arroll  th(‘reu])on  agreed  to  ad¬ 
vance  the  money  for  the  ])urchase  of  said  real  estate  u})on 
coinlitioii  that  this  (hdeiidant  secure  a  written  agreement 
from  the  ])laintilT  that  he  would  erect  the  said  building  for 
the  sum  of  $5,000  and  would  wait  for  any  builder's  profit 
on  the  construction  of  said  building  until  the  ]iro])erty 
couid  be  sold.  This  dideiidant  savs  that  on  account  of  his 
])(M-soual  frimidsliip  with  tin*  plaintilV  and  belief  in  his 
ability  and  iut(‘gi’ity,  h(‘  did  not  recpiire  a  written  agree¬ 
ment  from  tli(‘  plaiiitilV,  but  assured  the  defendant  Frances 
(i.  i'arroll  that  she  iie(‘d  not  rcMpiire  such  written  agree- 
nuuit,  and  agreed  with  the  defendant  Frances  G.  Carroll  to 

indemiiifv  her  in  case  anv  loss  should  accrue  to  her  out  of 

•  • 

the  transaction.  Upon  this  assurance  of  this  defendant  to 
the  defendant  Franci*s  G.  Carroll  the  latter  did  advance  the 
sum  of  $1,750,  besides  the  expenses  of  conveyancing,  and 
did  ])urchase  said  lot  of  ground  described  in  said  sixth 
])aiagraph;  and  shortly  thereafter  the  defendant  Frances 
G.  i'arroll  executiMl  a  mortgage  and  secured  a  loan  of  $5,000 
as  described  in  the  sixth  paragra])h,  and  the  proceeds  of 
said  mortgage  loan  was  j)aid  to  the  ])laintilf  for  the 
10  j)urpose  of  erecting  said  apartment  house,  which  he 
agreed  to  ere(*t  and  build  for  a  sum  not  to  exceed 

$5,000. 


Subsequently  thereto,  the  plaintiff  did  erect  a  three-story 
ajiartment  house  u])ou  said  lot  of  ground,  the  same  being 
known  as  ]iromises  1514  S.  Street,  Northwest. 

Said  at)artment  house  was  erected  according  to  plans 
drawn  by  one  Claughton  AVest,  an  architect.  The  con¬ 
struction  of  said  building  was  superintended  equally  by  the 
))laintitf  and  this  defendant,  and  this  defendant  devoted 
as  much  time  to  the  active  supervision  of  building  construc¬ 
tion  as  did  the  plaintiff. 
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Shortly  after  the  eoiiipletioii  of  said  building,  and  to  the 
great  surprise  of  this  defenlaiit,  the  plaintiff  exhibited  to 
tliis  defendant  a  statement  of  cost  of  erection,  in  which  he 
claimed  that  the  cost  of  said  building  had  been  $5,558.88, 
exclusive  of  electrical  eipiipment  which  had  been  furnished 
by  the  said  cojnirtnership  known  as  the  Carroll  Electric 
Company.  The  ])laintiff  has  never  rendered  to  this  defend¬ 
ant,  or  to  the  defendant  Frances  (J.  Carroll,  any  proof  of 
the  cost  of  the  erection  of  said  building,  having  furnished 
neither  invoices  of  material,  nor  ])ayrolls  of  labor;  nor  has 
the  plaintiff’  ever  disclosed  to  this  defendant,  or  to  the  de¬ 
fendant  Frances  (J.  C’arroll,  whether  or  not  anv  builder’s 
profit  to  the  plaintiff  is  included  in  the  alleged  cost  of 
$5,558.88. 

The  defendant  Frances  G.  Carroll  declined  to  advance 
any  money  for  the  payment  of  the  excess  of  cost  as  claimed 
by  the  plaintiff,  and  thereu])on  this  defendant,  pending  a 
sale  and  final  accounting  and  settlement  concerning 
17  the  i)roi)erty,  i)ermitted  the  plaintiff’s  claim  for  ex¬ 
cess  to  stand  as  a  credit  in  favor  of  said  plaintiff 
on  the  books  of  the  said  copartnership,  the  Carroll  Elec¬ 
tric  C’ompany,  to  which  coj)artnershii)  the  ])laintiff  was 
verv  heavilv  indebted.  This  civdit  so  allowed  bv  this  de- 
fendant  to  the  plaintiff  was  never  formally  entered  upon 
the  books  of  the  Cari'oll  Electric  Com])any,  but  was  tenta¬ 
tively  carried  pending  a  i)roper  accounting  by  the  plaintiff 
and  final  settlement  concerning  the  property. 

It  is  true  that  the  Carroll  Electric  Company  installed  the 
electrical  equipment  in  said  building  on  the  basis  of  actual 
cost  plus  fifteen  ])er  cent,  the  said  terms  of  cost  ])lus  fifteen 
])er  cent  being  in  fact  the  real  cost  to  the  Carroll  Electric 
Company,  the  additional  lifteen  pei*  (*ent  covei’ing  merely 
overhead  expenses  of  the  (’arroll  Electric  Com])any  and 
including  no  actual  profit. 

This  defendant  denies  that  the  ])laintiff  contributed  any 
amount,  either  cash  or  otherwise,  to  the  erection  of  said 
building.  This  defendant  has  no  knowledge  as  to  the  truth 
of  the  claim  by  the  plaintiff  that  the  said  building  cost  in 
excess  of  $5,000. 

This  defendant  denies  that  the  ])laintiff  has  never  re¬ 
ceived  any  accounting  (‘oiK'erning  the  rents,  ])rofits,  and 
issues  of  the  said  ])remises  1514  S  Street,  Northwest,  but  on 
the  contrary  avers  that  the  plaintiff  has  at  all  times  been 
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fully  acquainted  l)y  this  dcfciKlaiit  with  the  receipts  and  dis¬ 
bursements  on  said  ju'operty,  and  has  frequently  discussed 
the  same  with  this  defendant,  tin*  last  statement  rendered 
by  this  defendant  to  tin*  plaintiff  about  June  1,  191(). 

This  defendant  says  that  althoue;h  the  said  ])roi)- 
18  erty  has  h(‘(‘n  r(‘p(*at(‘<lly  offeivd  for  sale,  both  be¬ 
fore  and  sinr(‘  its  comphdion,  the  sam(‘  has  never 
been  sold.  This  (hd'endant  says  that  lu‘  is  jxu-lVudly  will¬ 
ing  that  this  prop(‘rty  lu*  soM,  eitlim*  at  public  or  private 
sale,  and  after  ))aynu‘nt  of  tin*  mort.i'a.u:(‘  therc'on,  and  the 
amount  of  money  advanced  foi*  tin*  purchase*  of  the  ground 
by  the  defendant  Frances  (J.  Farroll,  and  inter(*st  thereon, 
and  after  ])rop(‘r  ae'countini**  by  the  plaintiff  that  the  net 
proceeds,  if  any,  be  divided  l)(‘tween  the  ])laintiff  and  this 
defendant. 


7.  Answerini^  tin*  allegations  ('ontained  in  the  seventh 
paraji:rai)h  of  plaintiff's  hill,  this  defi'iidant  denies  that 
any  of  the  transactiims  i-(‘f(‘rred  to  th(‘i*ein  were  in  pui'sn- 
ance  of  any  u’cneral  or  (*omiuon  undertakini»’  or  ])artnership 
as  set  out  iii  said  plaintiff’s  hill,  hut  says  that  said  trans¬ 
actions  were  (*ntii*ely  iud(‘pend(‘ut  of  any  oth(‘r  transac¬ 
tions  l)etween  the  i»arties,  ai'osc  and  wen*  carried  out  under 
the  following  circumstances: 


A  short  tini(‘  aft(*r  tin*  transactions  r(‘fei‘red  to  in  the  sixth 
])aragra]>h  of  plaintiff's  hill  and  tin*  sixth  ])aragraph  of  this 
answer  tin*  j)laintit‘f  stated  to  this  defendant  that  In*,  plain¬ 
tiff,  had  found  otlu'r  real  (*<tat(‘,  which  ('onld  h(*  iinpi*oved 
and  sold  at  a  ])rolit,  nain(‘ly,  tin*  real  (‘state  descrilxnl  in  the 
seventh  ])ai’agi‘aph.  and  the  plaintiff  snggest(‘d  to  this  de¬ 
fendant  that  the  said  r(‘al  (*stat(*.  de<ci‘ihed  in  said  seventh 


paragra])h,  he  ])nrchas(‘d  hy  tin*  defendant  Frances  (h  ('ar- 
roll,  and  that  a  loan  se(*nr(‘d  hy  inortgagi*  on  said  I’eal  estate 
be  then  ohtaim‘d  and  tin*  ])i-oce(‘ds  tln‘r(‘of  used  for  the 
erection  of  two  thr(X‘-apartin(‘nt  family  apartnumt  houses 
similar  to  tin*  one  inention(‘d  in  the  sixth  t»ai’agra])h. 
19  The  ])laintiff  r(‘])i’(‘sent(Hl  to  tliis  detendant  that 

he  believed  he  could  m-ect  each  of  said  two  apartment 
houses  for  the  sum  of  ^o.DOO.,  hut  that  in  viinv  of  the  alleged 
cost  of  the  house  m(‘ntioned  in  paragra])h  six,  said  two  new 
houses  might  cost  J^r),r)()0.  each,  and  that  in  order  to  “play 
safe”,  as  ])laintiff  ex])ressed  it,  there  ought  to  he  borrowed 
on  mortgage  on  said  real  estate  two  loans  of  $r),o00.  each. 
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Plaintiff  further  represented  to  this  defendant  that  said 
lioiises  when  completed,  even  if  their  erection  should  cost 
$5,500.  each,  could  he  sold  for  a  ])ro{it,  and  after  paying  the 
defendant  Frances  (i.  Carroll  all  monevs  advanced  bv  her, 
with  interest  thereon,  the  ])rorit  would  he  equally  divided 
between  the  plaintiff  and  this  defendant. 

Thereupon  this  d(‘f(‘udant  submitted  the  ])laintiff’s  ])ro- 
posal  to  the  defendant  Frances  (}.  (hirroll,  advising  her  to 
advance  the  money  for  the  purchase  of  the  real  estate,  and 
advising  her  that  in  this  defendant’s  o])inion  a  i)rorit  could 
be  made  and  offering  to  give  to  the  said  defendant  Frances 
G.  Carroll,  the  one-half  of  the  ])rotit  which  might  arise  out 
of  the  transaction  and  become  due  to  this  defendant.  The 
said  defendant  P^rances  G.  Carroll  thereupon  agreed  to  ad¬ 
vance  the  money  for  the  purchase  of  said  real  estate,  again 
however  insisting  that  this  defendant  secure  a  written 
agreement  from  the  ])laintilf  that  he  would  erect  the  said 
two  buildings  for  the  sum  of  $11,000.,  and  would  wait  for 
any  builder’s  profit  on  the  const  ruction  of  said  buildings 
until  the  pro])erty  could  bi*  sold.  This  defendant  says 
that  on  account  of  his  ])ei*soual  friendship  with  the  plain¬ 
tiff  and  belief  in  his  ability  and  integrity,  he  did  not 
20  require  a  written  agreement  from  the  ])laintiff,  but 
again  assured  the  defendant  P^rances  G.  Carroll  that 
she  need  not  reipiire  such  wi-itt(Mi  agreimieiit,  and  agreed 
with  the  defendant  Ph‘aiic(‘s  (I.  Carroll  to  iudemuifv  her  in 
case  anv  loss  should  aciuau*  to  li(‘r  out  of  the  transaction. 
Upon  this  assurance  of  this  defendant  to  the  defendant 
Frances  G.  Carroll  the  latter  did  advance  the  sum  of  $2,G00, 
besides  the  expenses  of  conveyancing,  and  did  ])urchase  said 
two  lots  of  ground  described  in  said  sixth  ]iaragraph;  and 
shortlv  thereafter  the  defendant  Ph'ances  G.  Carroll  ex- 
edited  two  mortgagees  and  secui’cd  two  loans  of  $5,500.  each 
as  described  in  tin'  sixth  ])aragra])h,  and  the  iiroceenls  of 
said  mortgage  loans  was  paid  to  the  plaintiff  for  the  pur¬ 
pose  of  erecting  said  apartment  houses,  which  he  agreed  to 
erect  and  build  for  a  sum  not  to  exceed  $11,000. 

Subsequently  thereto,  the  plaintiff  did  erect  two  three- 
story  apartment  houses  u])on  said  two  lots  of  ground,  the 
same  being  known  as  ])remises  ITdG  and  1738  T  Street, 
Northwest. 

Said  apartment  houses  were  erected  according  to  plans 
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drawn  by  one  Clan^liton  W(‘st,  an  arcliiteet.  The  construc¬ 
tion  of  said  biiildin.i»:s  was  su])erinten(led  eiiiially  by  the 
plaintiiT  and  this  derendaiit,  and  this  d(‘fen(lant  devoted  as 
much  time  to  the  active  supervision  of  ])uilding  construc¬ 
tion  as  did  tlie  i)laintilT. 

Shortly  after  the  comj)letion  of  said  buildings,  and  to  the 
great  surprise  of  this  defendant,  the  ])laintirf  exhil)ited  to 
this  defendant  a  statement  of  cost  of  en‘ction,  in  which  he 
claimed  that  the  cost  of  said  buildings  had  been  $1*2,704.09, 
exclusive  of  electrical  eqiiiiunent  which  had  been 

21  furnished  by  the  said  co|)artuershi])  known  as  the 
Carroll  Fdectric  Coni])any.  The  ])laintiff  has  never 

rendered  to  this  d(‘f(‘ndant,  or  to  the  defendant  Frances  (1. 
Carroll,  any  ])roof  of  the  cost  of  the  erection  of  said  build¬ 
ings,  having  furnished  neither  invoices  of  material,  nor  pay¬ 
rolls  of  labor;  nor  has  tin*  i)laintiff  ever  disclosed  to  this  de¬ 
fendant,  or  to  the  defendant  Frances  (1.  C’arroll,  whether  or 
not  any  builder’s  ])rolit  to  the  plaintiiT  is  included  in  the 
alleged*  cost  of  $12, 704. (59. 

This  defendant  did  not  communicate  to  the  defendant 
Frances  (J.  C’arroll  the  plaintilT's  claim  for  excess  of  cost 
over  $11,000,  but  this  d(‘f(*udant ,  ])(Miding  a  sale  and  final 
accounting  and  setthmunit  ('onccrning  the  property,  j)er- 
mitted  the  ])laint ill’s  claim  for  excess  to  stand  as  a  credit 
in  favor  of  saitl  ])laintiff  on  the  books  of  tin*  said  co])artner- 
ship,  the  (’arroll  Fh*ctric  Company,  to  which  co])artnership 
the  plaintiiT  was  very  heavily  indebti'd.  This  credit  so 
allowed  by  this  defendant  to  the  ])laintiff  was  never 
formally  entered  u])on  the  books  of  the  Carroll  Electric 
Company,  but  was  tt‘ntativi*ly  carried  ])ending  a  ]iroper 
accounting  by  tin*  ])laintilT  and  final  s(.*ttlement  conc(‘rning 
the  property. 

This  defendant  denii‘s  that  the  plaintiff  contributed  any 
amount,  either  cash  oi*  oth(‘i-wise,  to  the  erection  of  said 
buildings,  and  has  no  knowledge  as  to  the  truth  of  the  claim 
bv  the  plaintiiT  that  the  said  buildings  cost  in  excess  of 

$i  1,000. 

This  defendant  denies  that  the  plaintiff  has  never  re¬ 
ceived  any  accounting  concei’iiing  the  rents,  ])rofits,  and 
issues  of  the  said  ])r(*mises  17d()  and  17M8  T  Street, 

22  Northwest,  but  on  the  contrary  avei*s  that  the  plain- 
tilT  has  at  all  times  been  fully  accpiainted  by  this  de- 
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foiulaiit  witli  tlio  rocoi])ts  and  disbnrsomeiits  on  said  prop¬ 
erty,  and  lias  t'rcMpuMitly  discussed  tlie  same  with  this  de¬ 
fendant,  the  last  statement  rendered  hv  this  defendant  to 
the  plaintiff  hein^-  ahont  June  1,  191(). 

This  defendant  says  that  althon,i>-h  the  said  property  has 
been  re])eatedly  (dlered  for  sale,  both  before  and  since  its 
completion,  th(‘  sanu*  has  ncvin*  lunni  sold.  This  defend¬ 
ant  says  that  h(‘  is  )H‘rf(‘('tly  williiii*-  that  this  property  he 
sold,  either  at  pnhlic*  or  privati'  sale,  and  after  payment  of 
the  mortgage  thereon,  and  the  amount  of  money  advanced 
for  the  purchase  of  the  ground  by  the  defendant  Frances 
(i.  Carroll,  and  intc'rest  then‘on,  and  after  ])roper  account- 
iiyi?  by  the  ])laintiff  that  th(‘  net  proc(‘eds,  if  any,  be  divided 
between  the  ])laintil*f  and  this  defendant. 

8.  Answering;’  the  alleviations  contained  in  the  eighth 
])aragraph  of  jilaintilT’s  bill,  this  defendant  denies  that  any 
of  the  transactions  referred  to  therein  were  in  pursuance 
of  any  general  or  common  undertaking  or  ])artnership  as 
set  ont  in  ])laintiff's  bill,  or  in  ])ni*snance  of  any  agreement 
of  jiartnership  whatsoever,  but  says  tliat  said  transactions 
were  entirelv  indeiiendent  of  anv  other  transactions  be- 

•  I  • 

tween  the  ])arties,  and  that  neither  the  plaintiff  nor  this  de¬ 
fendant  has  or  ever  had  any  interest  whatsoever  in  the 
])ro])erty  mentiont‘d  in  said  (‘ighth  ])aragTa])h,  or  in  the 
])rotits  which  might  arise  onl  of  the  bnilding  transaction 
mentioned  in  said  eighth  ])aragra])h. 

This  defendant  says  that  the  truth  concerning  the  trans¬ 
actions  mentioned  in  the  said  eighth  ])aragTa])h  is  as  fol¬ 
lows  : 

-3  A  long  lime  after  the  transactions  mentioned  in 

the  seventh  paragraph  of  the  plaintiff’s  bill  and  of 
this  answer,  to  wit,  in  the  early  part  of  the  year  1915,  the 
plaintiff  a])proached  this  ded'endant,  and  stated  that  his 

construction  force  was  not  bnsv  and  he  desired  to  secure 

• 

em])loyment  for  them.  PlaintiiT  stated  to  this  defendant 
that  he  knew  of  a  lot  on  Q  Street,  Northwest,  namely  the 
lot  of  ground  mentioned  and  described  in  the  eighth  para- 
gra])h  of  said  bill,  and  urged  this  defendant  to  refpiest  the 
defendant  Frances  0.  (’arroll  to  purchase  said  lot  so  that 
plaintiff  and  this  defendant  could  erect  an  apartment  house 
thereon  and  divide  any  profits  that  might  arise  ont  of  the 

2— 4445a 
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transaction.  Tliis  defendant  tlioreupon  inspected  said 
real  estate,  and  advised  the  defendant  Frances  G.  Carroll 
to  purchase  same  and  permit  tlie  erection  of  an  a])art- 
ment  house  under  an  a.e:reement  similar  to  those  descriixul 
in  the  sixth  and  sevcmth  i)arai‘ra])hs  of  this  answer.  Tlie 
defejidant  Frances  G.  (’arroll  refused  to  jinrchase  said 
lot  of  ground  under  tlie  jiroposed  agreement,  but  ofGo’ed 
to  purchase  said  lot  and  employ  the  plaintiff  to  er(‘ct  an 
apartment  house  on  the  same  and  to  pay  the  cost  of  same 
and  also  jiay  the  plaintiff  a  reasonable  linilder’s  (‘ommis- 
sion  or  ])roht,  with  the  distinct  understanding  that  the  ih*- 
fendant  Frances  G.  Carroll  desired  said  lot  and  the  apart¬ 
ment  house  to  be  erected  thereon  as  her  sole  and  sei)arate 
property  free  and  clear  of  any  mortgage  or  other  lien  and 
as  an  investment  and  income-producing  property  of  lic'r 
own. 

This  defendant  thereupon  communicated  to  the  plaintiff 
the  aforesaid  decision  and  ])ro])osal  of  th(‘  (hd'cmd- 
24  ant  Frances  G.  Carroll,  and  the  ])laintiff  agrei'd  to 
erect  an  apartment  house  on  said  lot  according  to 
plans  agre(‘d  to  by  all  the  tiarties  for  the  actual  cost  pins 
a  nmsonable  bnihh‘r*s  commission,  and  it  was  (‘stimated 
that  said  a])artment  house'  would  cost  about  it'O.OOl). 

Thereaft(*r  tin*  ])laintilT  did  (‘rect  upon  said  lot  a  small 
apartimnit  house  known  as  ]^remises  Xo.  1218  (^)  Street, 
Northwest;  and  during  the  ])roc(‘ss  of  construction  this  de¬ 
fendant,  for  and  on  behalf  of  the  (h'fendant  Fraiua's  (1. 
Carroll,  ])aid  to  the  ])laintiff  sums  of  moiu'y  aggrc'gating 
$2,000,  but  refns(‘d  to  ])ay  or  advance  any  further  money 
to  the  ])laintiff  for  the  reason  that  ]daintiff  was  heavily 
indebted  to  said  co]^artnershi])  Carroll  Flectric  Company. 

After  the  com])l(‘tion  of  said  apartment  house',  te)  wit, 
on  August  0,  Ittlo,  the  plaintiff  exhibiteel  te)  this  eh'fenelant 
a  stateme'iit  e)f  the'  eaest  e)f  ce)nst rnctie)n  e)t  said  apartment 
house  1218  Q  Street,  ne)rthwest,  in  which  ])laintiff  clainu'el 
that  the  cost  e)f  said  building  bail  been  $r),919.22.  The 
plaint ilY  has  never  rendered  to  this  defendant,  or  to  the 
defendant  Frances  G.  Carre)ll,  any  ])roe)f  e)f  the  cost  e)f 
the  erect ie)n  e)f  saiel  bnihling,  having  furnished  neither  in¬ 
voices  of  material,  nor  ])ayrolls  of  labor;  nor  has  ])laintiff 
ever  dis(*los(,‘d  to  this  di'tendant  or  to  the  detendant  Fran¬ 
ces  G.  Carroll  how  much  of  said  claim  of  $5,919.22  con¬ 
sisted  of  builder’s  commission  or  profit. 
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Fi)oii  the  reiulitioii  of  ])laiiitilY’s  statement  of  cost,  this 
(lefeiulaiit,  j)en(lin<>-  a  proper  accounting  by  the  ])laintitT, 
permitted  the  ])laintirf's  said  ('laim  for  $3,919.-2  to  stand 
as  a  credit  in  favor  of  tlie  ])laintiff  on  the  books  of  the 
said  Carroll  Klectric  Com])any,  to  which  the  plain¬ 
tiff  was  then  heavily  indebted.  This  credit  so  al- 

« 

lowed  by  this  dcd'endant  to  plaintiff  was  nev’er  for¬ 
mally  entered  nj)on  the  books  of  the  (hirroll  Klectric  Com¬ 
pany,  but  was  tentatively  carried  ])ending  a  pro])er  ac¬ 
counting  by  the  plaintiff  coii(*(‘rning  the  cost  of  said  apart¬ 
ment  house. 

This  defendant  deni(‘s  that  tlie  ])laintiff  contributed  any 
amount,  in  cash  or  otherwis(‘,  to  the  erection  of  said  build¬ 
ing  Xo.  1318  Q  Street,  Northwest.  This  defendant  says 
that  neither  he  nor  the  plaintiff  has  or  ever  had  any  inter¬ 
est  whatsoever  in  said  ])ro])erty,  but  says  that  the  same 
was  the  pro])erty  of  tlie  defendant  Frances  G.  Carroll  as 
her  sole  and  separate  jn-opei-ty  in  fee  simple  and  not  in 
trust  until  tht‘  said  d(‘fendant  Frances  G.  (^iri'oll  sold 
the  sanu*  to  tin*  said  Carroll  Fh'ctric  (kunpany  which  in 
turn  sold  and  convcyiMl  away  the  sam(‘  long  prior  to  liie 
tiling  of  the  bill  in  this  causi*,  as  will  be  mon‘  fully  set  forth 
hereinafter. 

This  d(‘f(‘ndant  admits  that  no  ai'counting  of  the  rents, 
issues  or  jirotits  of  said  propiu’ty  has  ever  b(‘en  i*endered 
to  the  plaintitf  by  this  (h'fendant  or  by  the  defendant  Fran¬ 
ces  G.  Carroll,  and  says  that  the  ])laintiff  never,  prior  to  the 
claim  set  out  in  his  bill  of  conpilaint,  asked  for  such  ac¬ 
counting  or  evei’  made  any  ('laim  whatsoevei*  to  any  interest 
in  said  ])ro])(‘i‘ty,  1318  (^)  Str(“(‘t,  Northwest. 

This  defendant  says  that  Ik*  is  informed  by  the  defendant 
Franc(‘s  G.  Carroll,  and  has  so  infornu'd  the  ])laintiff,  that 
defendant  Ph'ances  G.  Cain-oll  is  willing  that  there  be  al¬ 
lowed  and  paid  to  plaintitf  a  I'easonable  builder’s  commis¬ 
sion  or  i)]’otit  u])on  a  ])rop(‘r  accounting  of  the  cost  of  the 
construction  of  said  ])remises  1318  Q  Sti-eet.  North- 
26  west. 

9.  Answering  the  allegations  contained  in  the 
ninth  paragi'aph  of  ])laintitf's  bill,  this  defendant  denies 
that  anv  of  the  transactions  referr(‘d  to  in  said  wnuWi 
paragra])h  was  in  pui-snanc(*  of  any  gen(‘ral  agreement, 
undei-taking  or  partnershi])  between  the  plaintiff  and  this 
defendant,  and  further  denies  that  the  defendant  Frances 
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G.  Carroll  was  in  aiiv  manner  interested  in  said  trans- 
actions;  but  says  that  the  truth  concerning  the  matters  re¬ 
ferred  to  in  the  said  ninth  paragra  pii  is  as  follows: 


In  the  early  })art  of  the  year  1915,  the  plaintilY  and  this 
defendant  agr(*(*d  to  purchase  the  lot  of  ground  described 
ill  said  ninth  ])aragrai)h  and  to  erect  upon  the  same  a  four- 
story  a])artment  house  for  the  benefit  of  the  ])laintiff  and 
this  defeiulant ;  the  clear  and  distinct  understanding  be¬ 
tween  them  being  that  they  should  ])urchase  said  lot  of 
ground  and  secure  by  mortgage  on  the  same  a  sufiicient 
sum  of  money  to  erect  a  four-story  apartment  house,  and 
upon  the  erection  of  the  said  building  the  ])roj)erty  should 
be  sold  and  the  ])rolit,  if  any,  to  be  equally  diviiled  between 
them.  In  the  inceiition  of  this  undertaking  it  was  agreed 
that  title  should  be  taken  by  the  plaintiff  and  this  defend¬ 
ant ;  but  subseiiuently,  because  of  then  ])ending  litigation 
and  other  court  ])roceedings  affecting  both  the  iilaintilf 
and  this  defendant  and  their  ])roperty,  it  was  agr(*ed  be¬ 
tween  them  and  the  defendant  Frances  G.  Carroll  that  she 
should  tak(‘  and  hold  title  to  said  real  estate  as  trustee  for 
the  plaintiff  and  this  defendant,  the  said  dcd'endant  Frances 
G.  Carroll  to  have  no  linancial  or  other  interest  in  said  real 
estate  or  the  building  to  be  erected  upon  the  same 
27  or  anv  transactions  connected  therewith;  and  said 
Frances  (b  Carroll  did  take  and  now  holds  title  as 
trust('e  under  said  agreement. 

Thereupon  the  said  lot  of  ground  was  purchased  for  a 
price  of  $2,200,  which  sum  of  $2,200  was  secured  ui)on  an 
unsecured  promissory  note  made  by  the  plaintiff  and  en¬ 
dorsed  by  this  defendant,  which  note  was  subsequently 
l)aid  in  full  by  this  defendant,  the  i)laintitf  having  paid 
no  })art  thereof. 

Thereupon  the  plaintiff  and  this  defendant  i)rocured  one 
Claughton  West,  an  architect,  to  prepare  plans  for  the  erec¬ 
tion  of  a  four-story  ai)artm(‘nt  house  upon  said  real  estate 
and  the  plaintilY  assured  this  defendant  that  he  could  erect 
said  four-story  apartment  house  for  a  sum  not  to  exceed 
$15,000.  Thereu]H)n  this  defendant  secured  in  the  name 
of  the  defendant  Frances  G.  Carroll  a  loan  of  $15,000  upon 
said  real  estate  from  the  Washington  Six  Per  (’ent  Per¬ 
manent  Building  Asso(*iation,  the  proceeds  of  which  loan 
was  paid  to  the  i)laintilY  for  the  purpose  of  erecting  a  four- 
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story  apartment  house  on  said  real  estate  described  in  said 
ninth  paragraph,  which  plaintilT  agreed  to  erect  complete 
for  a  sum  not  to  exceed  $15,000. 

Subsequently  thereto  the  ])laintiff  did  erect  a  four-story 
ai)artment  house  upon  said  real  estate,  the  same  being 
known  as  premises  1215  10th  Street,  Northwest,  Washing¬ 
ton,  I).  ('.;  and  at  the  c()ni])lction  of  the  erection  of  said 
building  the  i>Iaintiff  exhibited  to  this  defendant  a  state¬ 
ment  of  the  cost  of  erection  of  said  building,  in  which  the 
l)laintiff  claimed  that  the  cost  of  said  building  had  been 
$1(),2()0.()8,  being  $1,2()0.()8  in  excess  of  the  sum  for 

28  which  the  ))la intiff  had  agreed  to  construct  said  build¬ 
ing.  The  j)laintiff  has  never  rendered  to  this  de¬ 
fendant  any  proof  of  the  cost  of  the  erection  of  said  build¬ 
ing,  having  furnished  neither  invoices  of  material  nor  pay¬ 
rolls  of  laboi*,  nor  disclosed  to  this  defendant  whether  or 
mq  any  builder’s  ])rolit  to  the  ])laintiff  is  included  in  the 
alleged*  cost  of  $1(),260.()8. 

rpon  the  presentation  of  this  statement  of  cost  by  the 
plaintiff  and  pending  a  sale  and  linal  accounting  and  settle- 
numt  (‘oncerning  said  ])ro])ei*ty,  this  detVmdant  ])ermitted 
one-half  of  the  i)laintiff’s  claim  for  excess  of  cost,  namely, 
tin*  sum  of  $().*)( )..‘)4,  to  stand  as  a  credit  in  favor  of  the  plain¬ 
tiff  on  the  books  of  the  said  (’arroll  Electric  (’om])any,  to 
which  the  plaintiff  was  heavily  indebted.  This  credit  so 
allowed  by  this  defendant  to  the  plaintiff  was  never  form¬ 
ally  (‘iitertsl  upon  the  books  of  the  (’ai*roll  Electric  (’om- 
pany,  hut  was  tentatively  carried  ])ending  a  i)roper  account¬ 
ing  by  the  i)laintilT  and  final  settlement  concerning  the  pro])- 
t‘rty  hetw(*(m  the  ])laintitf  and  this  defendant. 

This  (hdVmdant  (hmies  that  the  jhaintiff  contributed  any 
amount,  (‘itluu’  cash  oi*  oth(*rwise,  to  the  (*re(‘tion  of  said 
building  and  this  defendant  has  no  knowledge  as  to  the 
truth  of  th(‘  claim  by  th(‘  jhaintiff  that  the  said  building 
cost  in  excess  of  $15,000. 

This  defendant  denies  that  the  plaintiff  has  never  re¬ 
ceived  any  accounting  concerning  the  rents,  ])rotits  and 
issues  of  said  premises  1215  lOtli  Street,  Northwest,  but  on 
the  contrary  avers  that  the  ])laintiff  has  at  all  times  been 
fully  ac(iuainted  by  this  defendant  with  the  receipts 

29  and  disbursements  on  said  property  and  has  fre¬ 
quently  discussed  the  same  with  this  defendant,  the 


oo 
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last  statement  rendered  by  this  defendant  to  the  plaintiff 
being  about  June  1,  IJlb. 

This  defendant  denies  that  the  defendant  Frances  G. 
Garroll  has  or  ever  has  had  anv  interest  whatsoever  in 
said  proi)erty,  but  avers  that  she  merely  held  and  now  holds 
title  to  said  pro])erty  as  trustee  for  the  benefit  of  the  plain¬ 
tiff  and  this  defendant. 

This  defendant  says  that  h(*  is  perfectly  willing  that  this 
proj>erty  be  sold,  either  at  public  or  private  sale,  and  that 
after  ])ayment  of  the  mortgage  th(*reoii  and  the  amount  of 
$2,200,  with  interest  thereon,  to  this  defendant,  the  same 
being  the  amount  of  mon(‘v  advaiu'ed  bv  this  (hd'endant 
for  the  purchase  of  the  ground,  and  after  projier  account¬ 
ing  by  the  plaintiff,  that  the  lud  ])roceeds,  if  any,  be  divided 
ecpially  between  tin*  i)laintil‘f  and  this  defendant. 

10.  Answering  th(‘  alh‘gations  contained  in  the  tenth  para¬ 
graph  of  said  bill,  this  defendant  denies  that  the  jilaintiff 
has  or  even*  has  had  any  int(*rest  what(‘ver  in  the  ])ro])erty 
mentioned  and  deserib(‘d  in  said  tenth  paragraph;  but  (*on- 
cerning  said  piM)p(‘rty  and  the  ei-(‘etion  of  tin*  building 
ther(‘on,  this  <lef(Mnlant  says  that  tin*  plaintiff  was  em]hoyed 
by  the  said  <‘<»i>artn(‘rshij),  tin*  (’arroll  Fl(‘ctri(*  Gompany, 
to  re-model  and  re-const  met  tin*  said  building  and  agreed 
so  to  do  for  tin*  i*(‘asonable  buihh‘i*'s  commission  to  be  ])aid 
to  him  by  the  said  Garroll  Flectric  (’ompany. 

This  defendant  denies  that  anv  of  the  transactions  re- 

* 

ferred  to  in  said  tt‘nth  paragra])h  wert*  in  ]nirsuance 
JO  of  any  gein‘ral  or  (M)mmon  und(‘rtaking  or  partner¬ 
ship,  as  set  out  in  the  plaintiff’s  bill,  or  in  pursuance 
of  any  agreenn‘nt  or  partn(*rship  whatsoev(‘r,  (*ither  between 
the  plaintiff  (ni  tin*  oin*  side*,  and  this  d(‘fendant,  the  de¬ 
fendant  Franc(‘s  (J.  (’ai*roll  and  tin*  (’ai’roll  Flectric*  (’om- 
])auy,  or  any  oin*  or  more*  of  th(‘m  on  tin*  other  side.  This 
d(*fendant  savs  that  all  tin*  transactions  ref(‘rr(*d  to  in  said 
tenth  ])aragraph  W(‘rc‘  entir(*ly  ind(*])end(*nt  of  any  other 
trausac'tions  b(*tw(*(*n  tin*  pai  ti(*s,  and  that  neither  the  ])lain- 
tiff  nor  the  d(‘f(‘ndant  Frauc(‘s  G.  (’arroll  has  or  ever  has 
had  any  intei'est  whatsoevi*!*  in  the  pro)»erty  mentioned  in 
said  tenth  paragraph,  and  that  the  said  (h‘fendant  France's 
(i.  C’arnhl  nn*rely  holds  title*  to  said  pi’o))e*rty  as  triistcH*  for 
the  beu(*lit  of  this  elef(*ndant  ami  his  e*o])artners  in  the  said 
copartnershi]),  the  (’arroll  Flee*tric  C’ompany. 
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This  defendant  says  that  the  trntli  concerning  the  trans¬ 
actions  mentioned  in  the  said  tenth  paragraph  is  as  follows: 

For  some  time  prior  to  the  purchase  hy  the  Carroll 
Electric  Company  of  said  lot  of  ground  described  in  the  said 
tenth  paragraph,  this  defendant  had  been  seeking  a  lot  of 
real  estate,  the  same  to  be  used  for  a  site  upon  which  to 
erect  a  building  to  be  owned,  occupied  and  used  by  the 
co])artnership,  the  Carroll  h^lectric  Company,  as  its  place 
of  business,  and  this  defendant  and  his  copartners  had  ex¬ 
amined  the  said  lot  of  ground  and  opened  negotiations  for 
the  ])urchase  of  the  same  from  one  Randol})h  P.  Warwick, 
the  owiuM*  thereof,  and  after  considerable  negotiations  be¬ 
tween  the  said  co])ai’tnershi]),  the  Carroll  Electric  Com- 
])any,  and  the  said  AVarwick,  the  said  co])artnership 
Ml  offered  to  purchase  from  said  AVarwick  the  said  lot 
described  in  the  said  tenth  ])aragray)h  at  a  ])rice  which 
was  acce])ted  by  the  said  AVarwick;  and  the  said  c()])artnor- 
ship,  the  Cai’i’oll  Electric  C()m])any,  thereu])on  ])urchased 
fi'oin  the  (lef(‘n(lant  France's  (1.  (^u'l’oll  th(‘  said  pro))erty 
described  in  the  eighth  j)aragra])h  of  the  said  bill  and  of 
this  answ(‘r,  known  as  ])remis(‘s  IMIS  (,)  Str(‘(‘t,  Northwest, 
which  was  the  sole  and  sepai’ate  ])]’operty  of  the  defend¬ 
ant  Frances  (J.  Carroll;  and  having  so  ])nrchas(*(l  said  prop- 
(‘rty  1M18  Q  Sti*eet,  Northwest,  the  said  copartnership  the 
(\arroll  Elect I’ic  (V)mpany,  otfered  th(‘  said  ])ro])ei'ty  and  the 
difference  in  cash  to  the  said  AVarwick  for  the  said  prop- 
(‘rty  described  in  said  tenth  paragra])h.  And  said  AVarwick 
acce])ted  said  ])roj)osition  and  said  co])ai‘tnership,  the  (kir- 
i-oll  Electric  Com))any,  convc'ved  to  said  AVarwick  the  said 
])rof)ei'ty  described  in  the  (‘ighth  ])aragraph  known  as  prem¬ 
ise's  IMIS  Q  Street,  Northwest,  and  paid  said  AVarwick  the 
diff(‘rene(‘  in  cash  constituting  th(i  ju-ice  of  the  n'al  estate 
described  in  the  said  tenth  ])aragraph;  and  the  said  AVar¬ 
wick  t h(*]'(‘n])on  at  the  reepu'st  of  said  co])artnershi]),  the 
Carroll  Electric  Com])any,  transferred  and  conveyed  the 
said  real  estate  described  in  said  tenth  paragraph  to  the  de¬ 
fendant  Frances  G.  Carroll  in  trust  for  the  sole  use  and 
benefit  of  the  said  copartnership,  the  Carroll  Electric  Com- 
pany. 

During  the  negotiations  looking  to  the  purchase  by  the 
Carroll  Electric  (Vimpany  of  the  said  property  mentioned 
in  the  tenth  paragraph,  this  defendant  and  his  copartner 
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Louis  D.  Carroll  frequently  conferi-ed  with  the  plaintiff  as 
to  the  advisability  of  the  purchase  l)y  the  ('^arroll 

32  Electric  Com])any  of  said  ])ro])erty  nientioned  in  the 
tenth  j)arairrai)h  and  as  to  the  advisability  of  payiiii^ 

the  price  therefor  demanded  by  the  said  AVarwick  and  as  to 
the  advisability  of  ac(|nirinir  and  tradinir  to  said  Warwick 
the  said  ])reinises  IMhS  (J  Sti‘(‘(‘t,  Northwest,  and  the  said 
])Iaintiff  was  fully  advis(*d  of  all  said  neir<hiations  and  never 

at  anv  time  made  anv  claim  whatsoeviU’  to  anv  interest  in 

•  •  • 

said  pi’emises  1318  Q  Street,  Northwest.  Dnrinu:  said  dis¬ 
cussions  with  the  ])laintilT,  this  def(‘ndant  an<l  his  co]mrtner 
Louis  I).  Carroll  also  dis(*nss(‘d  with  the  ])laintiff  the  ad- 
visahilitv  of  erectinu:  on  the  r(‘al  estate  d(‘scrihed  in  the 
tenth  ])araiLrra])h  a  hiiildinir  to  hi*  owned  and  used  by  the 
copartnerslii]),  the  Can*oll  Eh‘ctric  Company,  as  its  ])lace 
of  business  and  riMpiested  tin*  said  ]>laintifr  to  estimate*  the 
cost  for  which  he  would  erect  on  said  real  estate*  a  huildinir 
suitable  for  the*  use  of  saiel  Carroll  Elee*trie*  Company.  The? 
])laintifT  a.<*Teed  to  hiel  irpon  the  saiel  we»rk  anel  the  saiel  Car- 
roll  Pllectric  (‘ompany  the*re'U])on  bail  ])lans  ])re*pareel  by  one 
(daujrhton  AVest,  an  architect,  and  the  ])laintilT  suhmitteel  to 
the  said  Carroll  Electric  Com])any  a  hid  for  the  construction 
of  the  imj)rovements  on  saiel  re*al  e*state  anel  aurreeel  to  elo 
the  construction  at  cost,  t)lus  a  fair  hnilele*!* "s  commission 
for  his  services  in  sii))e*rinte*ndinir  the*  work  anel  advis(*el 
this  elefenelant  anel  the  ('ari'oll  Electric  Company  that  saiel 
improvements  woulel  not  cost  moix*  than  jf^l (),()()().  The  Car- 
roll  Electric  Com])any  acce])te*el  the*  ])ro])osal  of  the  ])laintiff 
anel  a,j?reed  to  ])ay  him  the  actual  cost  of  constructini>:  saiel 
improvements,  ])his  a  reasonable*  hnileler's  commission,  anel 
the  ])laintitT  there*n])on  nnelertook  the  construction  of  said 
improvements,  hut  when  he  had  only  ])artially  com- 

33  })leteel  saiel  im]n-ove*ments  and  when  said  im])i*ove*- 
ments  had  only  proiri‘e*sse*el  about  thiity  i)e*r  e*e*iit, 

the  saiel  plaintiff  e*ntire*ly  al)anelone*el  saiel  woiT  and  this  de¬ 
fendant  anel  his  copartne*is  were*  ohliu:e*el  to  complete*  said 
work,  which  they  eliel,  anel  e*ve*r  since*  the  e*om])letie)n  eef  saiel 
im[)re)venu*nts  the  saiel  hnilelinir  has  been  anel  now  is  occu- 
pieel  by  the*  said  (’arroll  Electrie*  Company,  which  is  the 
sole  anel  endy  henelicial  owner  of  said  |)re)perty,  the  nakeel 
legal  title  thereto  being  in  the  elefenelant  Frances  (J.  Car- 
roll  for  the  benefit  of  the  saiel  copartnership,  the  Carroll 
Electric  Company. 
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Oii  or  al)oiit  llic  iiiiioliHMitli  day  of  A])ril,  1916,  the  said 
plaintiff  rendered  to  tlie  said  eo])artnersliip,  the  Carroll 
Fileetrie  C()ni])any,  a  statmiunit  of  the  cost  of  the  work  per¬ 
formed  l)y  the  ])laintit*f  n])  to  tli(‘  time  lie  abandoned  said 
woi’k,  in  whieli  statement  tin*  iilaintiff  elaimed  that  the  cost 
of  said  woi-k  to  the  ])oint  of  his  abandonment  thereof  had 
b(‘en  wiiii'h  was  nearly  onc‘  hundred  per  cent  in 

exe(‘ss  of  his  estimates  and  at  tin*  time  of  the  rendering  of 
said  statement  the  said  iilaintiff  elaimed  from  said  copart- 
nershi])  a  bnihh*i*'s  commission  or  iirofit  of  fifteen  per  cent 
ipion  said  sum  (»f  $S,272.12.  Tlie  ])laintiff  has  never  ren- 
dei-(‘d  to  this  (h‘f(‘ndant  or  to  the  Carroll  Electric  Company 
any  pi*oof  of  the  cost  of  tin*  imiirovements  erected  by  the 
])laintirf,  having  furnished  in*it!n*r  invoices  of  material  nor 
payrolls  of  labor.  This  d(*f(*ndanl  says  that  from  his  inti¬ 
mate  knowh*dg(‘  of  building  o])t*rations,  he  knew  that  the 
dt*mand  for  a  iiflecn  ])er  cent  commission  was  nnnsnal  and 
excessiv(*,  and  this  d(*fendant  on  his  own  behalf  and  the 
behalf  of  tin*  Cari*oll  Ish*clric  Company  refused  to 
dl  ])ay  such  ('ommission,  but  offered  to  pay  a  reasonable 
commission,  whic'h  might  be  agi’eed  upon  by  disin¬ 
terested  builders. 

At  the  time  of  tin*  i‘end(*ring  by  the  jilaintiff  of  the  said 
claim  for  $S,272.12,  the  said  jilaintiff  was  still  heavily  in- 
del)t(*d  to  tin*  said  copaiM in*i‘shi]),  tin*  Carroll  Electric  Com¬ 
pany,  but  in  a  sum  sonn'what  h*ss  than  the  said  claim  of 
$8,272.12;  and  at  tin*  last  intervii*w  between  the  plaintiff 
and  this  def(*ndant,  which  occurred  during  the  month  of 
June  1916,  this  def<*ndaiit  off(*red  on  behalf  of  the  Carroll 
Electric  (V)mpany  to  allow  the  ])laintilT  a  cr(‘dit  for  the 
actual  cost  of  tin*  const  rnct ion  work  which  had  been  per¬ 
formed  by  the  plaintiff  in  tin*  (*r(*ction  of  the  building  on 
the  r(*al  (*stat(*  d(*scrib(*d  in  the  tonth  paragraph,  ]ilns  a  fair 
and  reasonabh*  commission,  and  to  pay  the  ])laintiff  in 
cash  tin*  di ff(*r(*nc(*  bctw(‘en  said  amount  and  the  amount 
of  the  iinh*btedn(*ss  of  tin*  ))laintilT  to  the  Carroll  Elec¬ 
tric  (’ompany;  and  tin*  said  ]>laintil'f  at  the  end  of  said 
discussion,  whit'h  cov(*r(*d  about  four  hours  at  one  time  dur¬ 
ing  the  month  of  Jnin*  HUb,  left  this  defendant  under  the 
im])ression  that  In*,  the  said  ])laintiff,  would  accept  a  fair 
and  reasonable  commission  and  settle  the  account  between 
himself  and  the  Carroll  Electric  Company,  as  had  been 
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suggested  by  this  defendant.  Tlic  said  plaintilT  on  said 
occasion  also  left  this  defefidant  with  the  statement  that  he 
would  be  absent  from  the  Citv  of  Washington  for  a  short 
while  and  u])on  his  return  would  take  uj)  the  matter  of  final 
settlement ;  instead  of  which,  however,  the  plaintiff  with¬ 
out  any  further  communication  with  this  defendant,  filed 
his  said  bill  of  complaint. 


This  d(‘fendant  further  savs  that  the  said  Carroll 

35  Electric  Com])any  is  ready  and  willing  to  pay  to  the 
plaintiff  any  sum  which  may  be  found  to  be  due  to 

liim  on  account  of  the  erection  of  said  im])rovements  de¬ 
scribed  in  tlie  tenth  paragraj)!!  including  a  reasonable 
builder’s  commission  upon  a  ]>ro])er  accounting  by  the 
})laintiff  as  to  tin*  cost  of  said  im])rovements. 

This  defendant  further  savs  that  never  at  anv  time  un- 

•  • 

til  in  his  bill  of  coni])laint  did  the  plaintitf  state  or  claim 

or  in  anv  manner  intimate  that  he  had  anv  interest  in  the 

•  • 

real  estat(‘  d(‘scrib(‘d  in  th(‘  t(‘uth  ])aragraph  of  said  bill, 
nor  ]>ri()r  to  tlu*  tiling  of  said  bill  of  complaint  did  the 
]>laiutiff  niak(*  auy  claim  or  dcunaiid  upon  this  (hdendant 
or  upon  the  Cari’oll  Elect i‘i('  Company  for  anything  what- 
so(‘Vei‘  except  paynumt  of  tin*  said  bill  of  jfS,*J72.12,  plus  a 
fift(‘en  p(*r  ccuit  buihhu-'s  coinmissiou  ;  and  this  defendant 
says  that  tin*  claim  of  the  plaintitf  as  s(‘t  forth  in  his  bill  of 
comj)laint  to  a  ])artial  owu(*rship  or  int(‘r(‘st  in  said  real 
estate  is  pun‘ly  tictitious  and  has  no  foundation  whatsoever 
in  fact  or  in  law. 

11.  Answering  tin*  alh‘gations  (*oiitaim‘d  in  the  eleventh 
]>aragra])h  of  said  bill,  this  d(‘f(*u(laut  dmiii's  that  th(‘  ])lain- 

tiff  is  entithMl  to  a  one-half  uiidividiul  iut(‘i\‘st  in  or  has  anv 

« 

lien  on  the  ])rop(‘rti(‘s  imuitioued  in  said  bill,  but  says  that 
he  has  no  iut(‘rcst  whatsoi‘V(*r  in  and  no  lien  whatsoever 
on  any  of  said  ])ro])(‘rties  (‘xc'ept  th(‘  ])ro))erty  dc'scribed  in 
the  sixth  ])aragraph  of  said  bill  known  as  1514  S  Street, 
Northwest,  and  tin*  ])roperty  descrilu'd  in  the  seventh  ])ara- 
graph  of  said  bill  known  as  )>remis(‘s  173()  and  173S  T 
Street,  Northwest,  and  th(‘  ])roperty  mentioned  and  do- 
scrib(‘d  in  the  ninth  ])aragra])h  of  said  bill  known  as 

36  ])remises  1215  lOth  Street,  Northwest;  all  of  which 
has  been  fullv  set  forth  hereinbefore. 

This  defendant  admits  that  the  rents,  issues  and  profits 
of  the  three  last  mentioned  j)ro})erties  have  been  collected 
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1)V  tliis  (lofoiulaiit  and  1>v  the  defendant  Frances  G.  Carroll 

%  « 

and  he  denies  that  no  account inii*  lias  ever  been  made  to  the 
])laintirr  of  the  reads,  issues  and  ])rolits  of  said  three  last 
mentioned  ))ro))ertie‘s,  hut  says  tliat  full  statements  of  ac¬ 
count  ther(‘of  have  beeai  rendered  to  the  i)laintitY  as  herein¬ 
before  set  foi’tli. 

Tliis  (hdendaid  yidinits  that  jiremises  known  as  714-12th 
Street,  Xoi'thwest,  (h‘S(‘ribcd  in  the  tenth  |)arai*Taph  of  said 
bill  is  and  for  sometinu‘  has  Ixaui  oeeu])ied  by  the  Carroll 
Fleeti’ie  (^oinpany :  and  this  dcd'eaidant  denies  that  the  plain¬ 
tiff  has  ev(*r  re(pu‘st(‘d  any  aee'ount iii.e,’  eoueernine,’  the  rents, 
issu(‘s  and  ju'otits  of  said  pnanises  714-1‘Jth  Street,  Xorth- 
wt‘st,  and  says  that  the  plaintiff  is  not  entitled  to  any  ac¬ 
count  ini;’  eoue(‘i’uin.i;’  the  sanu‘,  for  the  reason  that  as  here- 
inb(d‘oi’e  set  forth  said  'rw(‘lfth  Sti’eid  ])ropei*ty  is  the  sole 
and  exclusive  ])i-op(‘i’ty  of  tin*  said  Carroll  Fleetric  Com¬ 
pany  and  the  jilaiutiff  has  no  iiitcu’c'st  therein. 

This  defeiidaiit  deiiii's  tlial  the  plaintiff  has  unsuccess¬ 
fully  att(‘nipt(*d  to  s(‘eure  fi’(uu  this  (hd'tuidaut  statemeids 
eoiuHU’uiiii;’  the  thr(‘e  ju’opert ii's  in  which  th(‘  |)laiutiff  has 
an  iuten'st  as  al*or(‘s;iid. 

And  now  haviui;’  fullv  answered  tlu‘  alh*i;ations  of  the 
plaintiff's  bill,  this  (hd'iMidaiit  says  that  he  is  entitled  to,  and 
now'  claims  as  fullv  as  if  lu‘  had  fih‘d  a  cross-bill  to  tliat 
end,  that  the  said  plaintiff  riuidcu*  to  this  defendant 
1)1  a  full  and  eoinplet(‘  ai'couut iiii;’  eoiK'erniii.i;’  all  trans¬ 
actions  ineiitioiKMl  and  dt‘serib(‘d  in  the  ])laintiff’s 
bill  of  eoinplaiut  and  iii  this  defendant's  answau*;  and  prays 
for  a  deeri*e  foi*  such  account  ini;’ ;  and  prays  for  a  decree 
for  the  sale  and  a  Just  (list  ril)ut ion  of  th(‘  ])roceeds  of  the 
prop('i’ties  desci’ib(*d  in  tin*  sixth,  s(‘venth  and  ninth  ])ara- 
.i;’i’a))lis  of  said  bill;  and  prays  for  a  decr(‘e  that  the  jilain- 
titf  n(‘ithei’  has  noi’  eviu*  had  any  interest  in  or  to  the  prop¬ 
erties  (h‘sci’ib(Ml  in  th(‘  (‘i^^htli  and  tenth  ])ai’a.i;’i*aphs  of  said 
bill;  and  for  such  otlnu*  and  furtlnu’  i’(‘lief  as  the  exi,i;*encies 
of  tin*  case  inav  I’ecpiin*. 

llAKiJV  ll.  CARKOLL. 


dAMFS  S.  FASRV-SMrril, 

RALPH  P>.  FLFllAirrV, 

Aflontcifs  for  Drfrinldiit  ffarrif  If.  Carroll. 
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District  of  Columbia,  ss: 

I,  Harry  K.  Carroll,  on  oath,  (lci)oso  and  say:  That  I 
have  road  the  foro.noin.ix  answer  and  conntorclaim  l)y  mo 
snhscril)od  and  know  tho  eontonts  thoroof,  and  that  I  verily 
holiovo  tho  matters  and  thing's  thonnii  oontainod  to  be  true. 

llAIHn^  K.  (\\IHH)LL. 


Suhserihed  and  sworn  to  hefoi'o  me  this  22d  day  of  ►Sep¬ 
tember,  A.  D.,  191 G. 

inCHAIH)  O.  SANDERSON, 
[notarial  seal.1  X(tfar(f  Puhlic,  />.  C. 


38  .O/.s/rer  a)uJ  Cffioitrrcld'nn  of  Defendant  Frances  G. 

Garroll. 

Filed  September  22,  1!)1G. 
******* 


The  answer  of  the  defendant  Frances  H.  Carroll  to  the 
bill  of  complaint  in  tin*  above-entitled  cause  res])ectfully 
shows  to  the  Court  as  follows: 

For  answ(*i‘  to  all  and  (‘verv  the  allei*ations  of  said  bill 

•  <  ^ 

of  complaint  ri^latini*'  to  this  d(‘f(‘ndant  and  her  ])artici])a- 
tion  in  the  transactions  i-(‘fern‘d  to  in  said  bill,  this  defend¬ 
ant  savs  that  slu‘  has  i*ead  tin*  answm*  and  countei’claim  of 
the  d(‘fendant  Harrv  IT  (’arroll,  who  is  this  ilefendant’s 
husband,  and  believini*-  all  the  averments  of  said  answer 
and  counterclaim  to  be  true  she  avers  that  the  same  are 
true,  so  far  as  they  relate  to  the  ])artici])alion  of  this  de- 
ftnidant  in  said  transactions,  and  to  that  extent  adopts  said 
answer  as  her  own,  and  ])rays  the  Court  to  refer  to  said 
answer,  and  to  considc'r  the  alleirations  and  prayers  of  the 
same,  so  far  as  tlu‘y  relate  to  tin*  acts  and  ri.i^hts  of  this  de¬ 
fendant,  as  if  exiiressly  set  forth  herein. 

FRANCES  G.  CARROLL. 


JAMES  S.  EASBY-S.MTTII, 

RALPH  B.  FLEHARTY, 

Attorneys  for  Defendant  Frances  G.  Carroll. 
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District  of  Columbia, 

I,  Francos  G.  Carroll,  on  oath,  depose  and  say:  That  I 
have  read  the  foiT\i>oin<>'  answer  and  counterclaim  by  me 
subscribed  and  know  the  contents  thereof,  and  that  I  ver¬ 
ily  believe  the  mattei’s  and  things  therein  contained 
31)  to  be  true. 

FRANCES  G.  (AVRROLL. 

Subscribed  and  sworn  to  before  me  this  22nd  day  of  Sep¬ 
tember,  A.  D.,  1916. 

RICHARD  O.  SANDERSON, 
[notarial  seal.]  Notar  If  Public,  J).  C. 

Plaintiff's  Beptif  to  Ansirer  and  Counterclaim  of  the 
Defendant  Ilarrij  R.  Carroll. 

Filed  October  o,  1916. 


The  reply  of  the  jilaintiff  .Jos(‘])h  J.  Atoehs  to  the  answer, 
counterclaim  and  cross-hill  of  the  defendant  Harry  R. 
Carroll  in  the  above  entitled  cause  res])ect fully  shows  the 
Court : 


(6)  Replying  to  so  much  of  the  6th  ])aragraph  of  the 
said  defendant’s  answer  as  alh‘ges  any  understanding,  con¬ 
tract  or  agreement  hetw(‘en  the  ])laintitY  and  the  defendant 
Carroll  as  to  the  cost  of  erection  of  the  property  in  said 
paragraph  of  the  answer  referred  to  the  ])laintiff  denies 
that  he  made  any  represc^ntations  as  to  the  cost  of  said 
projierty  or  made  any  agreement  as  to  the  same  but  says 
that  it  is  not  unlikelv  that  he  and  the  defendant  Carroll  dis- 
cussed  the  jirohahle  cost  of  the  ])ro])erty  to  he  erected  on 
their  joint  account  and  that  the  loan  made  was  for  the 
largest  amount  that  thev  were  able  to  obtain.  As  to  the 
alleged  convei'sations  and  transaction  between  the  defend¬ 
ant,  Harry  R.  Carroll  and  his  wife,  Fi'ances  G.  Carroll, 
plaintiff  has  no  personal  knowledge  and  if  competent 
40  and  material  will  re(iuire  strict  proof  thereof.  But 
the  plaintiff  says  that  never  at  any  time  did  the  de¬ 
fendant  Harry  R.  (’arroll  communicate  to  him,  the  said 
plaintiiT,  anything  concerning  the  alleged  conversations 
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betwoon  the  said  dci’ciidaiils.  IMaiiitllV  says  that  all  of  his 
dealing  with  respect  to  this  and  the  otlun-  |)roperties  in  the 
Rill  and  answcn*  and  eoniitfo-elaiin  iinnitioiKHl  W(M(*  with  the 
defendant  Jlai’i’v  I?,  (’ainoll  aetinii'  bn-  himself  and  in  his 
own  right,  and  that  tln‘  oidy  repr(*s(‘ntations  made  to  him 
by  the  said  Harry  R.  Harroll  with  resp(‘et  to  the  ])artieipa- 
tion  in  the  imjn'ovennmts  to  Ik*  erected  upon  the  said  ])rop- 
erties  bv  his  wife,  Fiancc‘s  (1.  (’ainoll  W(‘i’e  to  the  effect  that 
the  said  Frances  (I.  Fari'oll  had  ct*i-tain  uninvested  funds 
which  she  wonld  Ik*  willing-  to  advanct*  to  tin*  said  Ilari’v  R. 
C^arroll  to  be  inv(*sted  in  tin*  joint  (*nt(*i‘)»iasi*s  of  himself 
and  the  plaintiff  if  prop<*]ly  si*cnred  f(H‘  the  amonnt  of 
the  princi])al  and  (IS'  int(*it'st  which  it  was  agr(M‘d  lier 
advances  shonhl  caia  v.  As  much  as  conhl  bi*  borrowed 
from  outside  on  lii’st  tiaist  was  to  Ik*  s(‘cnred  and  the  balance 
to  be  provided  by  Hai  iy  R.  Farr(»ll  from  moneys  advanced 

to  liim  bv  his  wift*.  Tin*  s(‘cnritv  to  Mrs.  (’arroll  was  to  be 

•  • 

provided  by  ])lacing  tin*  tilh*  to  tin*  res])ectivi‘  ])ro])erties  in 
her  nann*.  Fnrth(*r  r(*plyiim'  tin*  plaintiff  admits  that  In* 
never  r(*nd(*i‘(*d  any  statt*nn*nt  of  accounts  to  tin*  d(*fendant 

Frances  (J.  Fari’oll  ainl  savs  that  he  n(*V(*r  Innl  anv  bnsim*ss 

•  • 

transactions  with  ln*r  oi*  talk(*d  with  ln*r  upon  tin*  matter 
of  his  joint  (*nt(‘r])ris(*s  with  tin*  <l(*fcndant  llai’rv  R.  (Mr- 
roll.  Flaintilf  savs  that  In*  did  furnish  to  tin*  d(*ft*ndant 
Ilarrv  R.  Farroll  an  it(‘mized  statrnn*nt  of  account,  furnish- 
ing  tin*  nam(*s  of  tin*  mat(*rial  nn*n  from  which  the 
41  said  d(‘fendant  Fari’oll  conhl  (*asilv  have*  verified 
the  cost  of  tin*  bnihliim’  and  the*  fact  that  in*ither 
commission  nor  bnihh*r‘s  profit  was  charge*d  ii])  against  the 
property. 

(7)  Re])lying’  to  so  much  of  tin*  7th  ])aragraph  of  the 
defendant's  answ(*r  as  idh*ges  that  tin*  |)laintiff  r(*pr(*S(*nted 
to  the  said  deft*ndant  that  tin*  cost  of  (*rection  of  tin*  iirop- 
erty  in  said  paragraj)!)  meiitionevl  would  not  exce(*d  1,000., 
or  that  the  plaintiff  (*V(*r  mado  an  am’e(*nn*nt  with  tin*  de¬ 
fendant  ('arroll  as  to  tin*  cost  (d’  said  building’,  the  iilain- 

tiff  absolute*! V  elenie*s  tln*se*  alle*eations.  ( )n  the  contrarv 

•  • 

the  plaintiff  says  that  ))rior  to  tin*  ])nrchase*  of  the  ])ro])- 
erty  on  T  Street  wliie'h  is  the*  same*  projierty  mentioned  in 
the  7th  j)aragra])h  of  tin*  answer,  tin*  S  Stre*e*t  prope*rty  re*- 
ferreel  to  in  the  (Ith  paragraph  of  the*  de*f(*ndant 's  answe*r 
hael  been  ])iirchase*d  on  jefint  ae*e*emnt  and  improved  by  a 
structure  the  total  cost  e)f  which  was  aptiroximately  $3,700., 
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exclusive  of  cost  of  ground,  and  of  tliis  cost  the  defendant 
was  well  aware  at  the  time  the  T  Street  properties  were 
under  discussion.  As  was  well  known  to  the  defendant 
Harry  K.  (hirroll  at  the  time  of  the  ])re])aration  of  the  plans 
of  the  T  Street  ])roperties  the  said  plans  were  essentially 
identical  with  those  of  the  S  Street  ])roperty  with  the  ex¬ 
ception  that  the  huildings  last  mentioned  contained  addi¬ 
tional  features,  were  larger  and  in  addition  to  fire-proof- 
ing  the  whole  first  fiooi*  tlie  ])asement  was  im])roved  l)y  two 
rooms  and  hath.  Plaintiff  denies  that  he  ever  suggested 
to  the  defendant  that  tli(‘  real  estate  mentioned  l)e  ]uir- 

chased  bv  the  defendant  Frances  (J.  Carroll  otherwise  than 

«> 

under  the  general  arrangement  with  the  defendant  Harry 
R.  Carroll  that  he  was  to  secure  advances  from  his 
42  wife  of  ca]ntal  to  be  secured  to  her  by  having  the  title 
to  the  property  put  in  her  name  and  G%  interest  to 
be  paid  on  the  amount  so  advanced.  Answering  so  much 
of  said  paragraph  as  purports  to  state  convei'sations  and 
agreements  l)etwe(‘n  tlie  d(‘f(‘ndant  Harry  R.  (kirroll  and 
his  wife  the  dePnidant  Fi’ances  (J.  Cai'roll  the  ])laintiff 
savs  he  has  no  knowh'dgi'  and  I  hat  if  the  di‘f(‘ndant  Harry 
R.  Ckirroll  assigned  to  the  defendant  Frances  H.  (kirroll 
as  in  his  answer  and  cross-bill  ;dl(‘ged  one-half  of  his  ])art- 
nership  interest  in  the  said  pi'operti(‘s  this  was  done  with¬ 
out  the  knowledge  or  conscnit  of  the  ])laintil'f  who  has  been 
informed  of  the  transaction  for  the  first  time  by  the  answer 
of  the  defendant  Han*y  R.  Carroll.  The  ])laintiff  denies 
that  he  ever  had  anv  conversation  with  the  defendant  Car- 
roll  as  to  builder's  ])]’ofit  on  the  said  ])roperties  or  that  it 
was  ever  understood  or  agre(‘d  that  In*  should  receive  anv 
builder’s  jirotit.  The  (‘iitii’e  transaction  contemplated  a 
division  of  the  profit  on  the  j)roi)erty  if  any,  after  the  sale 
of  same  and  the  return  to  the  defendant  Frances  0.  Car- 
roll  of  the  moneys  advanced  by  her  with  the  (>%  interest 
thereon.  The  plaintiff  says  that  never  at  any  time  was 
the  suggestion  made  to  him  that  he  give  a  written  agree¬ 
ment  to  the  defendant  Carroll  for  his  own  use  or  for  that 
of  anyone  else  as  to  the  cost  of  the  said  properties  and  as 
to  the  alleged  assuranc(‘s  made  by  the  defendant  Carroll 
to  his  wife  the  defendant  Frances  (J.  Carroll  to  indemnify 
her  against  loss,  the  plaintilf  has  no  knowledge,  but  if  com¬ 
petent  and  material  will  re([uire  ]jroof  thereof.  Answering 
the  allegations  of  the  answer  to  the  effect  that  the  plans 


•  •  — 
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were  drawn  by  one  Claiiiiliton  AVi*st,  an  aivliiteet,  this  the 
})laintirt’  denies  and  say<  tliat  lie  iirepai'i'd  his  own 

43  j)lans,  tlie  said  ( ’laii.nlilon  AVc'sl  Tor  a  small  tee  of  $5., 
or  $10.,  i)ietiii‘in,u’  tlie  front  (‘levalion.  Answeriiiii;  the 

allegation  of  this  iiai’agraph  of  the  answer  that  the  defend¬ 
ant  devoted  as  mueh  time  to  th(‘  act  of  supervision  of  the 
])iiilding  eonstruetion  as  did  the  plaintilf,  this  the  ])laintilT 

denies  and  savs  that  the  (h'fmidant  is  whollv  without  teeh- 

•  • 

nical  skill  or  knowh‘(lg(‘  whic'h  would  eiiahh*  him  to  snjier- 
vise  the  erection  of  th(‘  said  hnihliniis  or  anv  other  hnild- 
ings.  It  is  true  that  the  said  dcd’endant  (’ari’oll  nominally 
supervised  the  installation  of  the  (‘leet  rie  (Mpiijnnent  amount¬ 
ing  to  about  $200.00.  On  tin*  eontrai’y  the  ])laintiff  avei's 
that  the  general  understanding  betw(‘en  hims(*lf  and  the  de- 
fendant  Oarroll  conec'iming  tin*  (*i’(*etion  of  all  the  jirop- 
erties  mentioned  in  tin*  l>ill  and  Answ(*r  was  that  as  against 
the  funds  which  tin*  sai<l  Oari’oll  r(*])i‘(*sent(*d  himself  as  be¬ 
ing  able  to  secure  from  his  wifi*  and  which  he  agr(‘ed  should 
be  used  f(»r  tin*  linancing  of  tln*se  joint  op(*rations,  the 
plaintiff  agre(*d  to  fui'nish  tht*  skill.  exp(*ri(*nc(*  and  actual 
labor  involved  in  the  (*i’i‘ction  of  the  said  buildings.  IMain- 
titf  says  that  tin*  l>ill  for  (*!ectrical  (*<jnipment  for  the  (^ar- 
roll  Electi’ic  Oom})any  included  ovei*  and  above*  tin*  itemized 
cost  of  labor  and  material  a  charge*  of  IbO  to  tin*  Oarroll 
Electric  Oompany  and  tin*  plaintiff  says  that  In*  agi‘et*d  that 
although  he  was  to  chai'gi*  no  builder's  protit  for  tin*  (*ri*c- 
tion  of  the  buildings  but  t<>  wait  for  his  profit  fi’oni  the 

sale  thereof  that  he  did  agi*(*(‘  that  tin*  bills  furnisln*d  bv 

• 

the  Carroll  Electric  Com])any  should  include  a  ])rolit  to 
that  Comjeany  of  Ib'r  for  I’easons  which  are  mori*  fully 
set  forth  in  the  loth  paragi’aph  of  this  re])ly.  The  ])lain- 
tiff  admits  that  he  in*vei‘  furnished  to  the  defendant 

44  Erances  (i.  Carroll  any  proof  of  tin*  cost  of  the  e*i‘ec- 
tion  of  the  said  buildings  nor  communicated  to  the 

defendant  Ei’ances  (J.  Carroll  any  claim  for  excessive  cost 
over  $11,000.,  for  the  reason  that  tin*  defendant  Fi’ances  (J. 
Carroll  was  interested  so  far  as  plaintiff  was  informed  and 
believed  only  to  tin*  t‘Xt(‘nt  of  tin*  return  to  her  of  the 
moneys  advanced  by  her  to  ht‘i*  husband  and  ii'/c  interest 
thereon  and  the  })laintitf  had  no  knowledge  then  or  at  any 
time  prior  to  the  tiling  of  the  answer  of  the  defendant  Harry 
IT  Carroll  that  the  defendant  Ei'ances  (J.  Carroll  was  in¬ 
terested  in  the  said  building  as  assignee  from  the  said 
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Ilarrv  K.  Carroll  of  ono-lialf  of  his  undivided  ono-lialf  in- 
tei'est  in  tlio  (Mjiiity  in  tin*  |)i*o])oi’ty. 

(8)  I'(‘plyini>’  to  so  niiieli  of  tlie  8tli  paragraph  of  the 
answer  of  the  defendant  Harry  R.  Carroll  as  alleges  any 
i*ei)i*esentation  or  agreement  on  the  part  of  the  plaintiff  to 
erect  an  apartment  house  for  the  defendant  Frances  G. 
Carroll  ui)on  the  ])ro])erty  on  (^lue  Street,  plaintiff  denies 
that  Frances  (J.  Cai'roll  purcliased  the  ])roperty  or  that 
any  of  tier  funds  went  into  the  ])urchase  tliereof  otherwise 
than  as  an  advance  to  the  defendant  Ilarrv  R.  (\irroll  to  be 
invested  by  him  in  the  said  lot  and  the  building  to  be 
erected  tliereon  under  the  same  terms  and  conditions  pre¬ 
vailing  with  res])ect  to  the  previous  two  building  trans¬ 
actions  hereinbefore  set  forth.  Plaintiff  absolutelv  denies 
that  the  defendant  Ilarrv  R.  Carroll  ever  communicated  to 
him  any  proposal  on  the  part  of  the  defendant  Frances  G. 
Carroll  to  buy  the  said  pro})erty  and  to  employ  the  plain¬ 
tiff  and  to  ])ay  the  cost  of  same  and  to  ])ay  the  plaintiff 
a  1‘easonable  l)uildei‘'s  commission  or  protit  or  that  he 
ever  estimatcHl  the  said  apartment  house  would  cost 
47)  $.■),()()().()()  On  th(‘  contrary  the  ])laintiff  says  that  de¬ 

fendant  Ilarrv  IP  Carroll  well  knew  the  cost  of  the 
erection  of  the  two  pro])(‘rti(‘s  on  'V  Street  at  the  time  when 
the  plans  were  under  discussion  for  the  erection  of  the 
(^ue  Street  proptnty.  'riu‘  ])laintilf  says  that  the  fact  is 
they  used  for  the  (^)u(‘  Stia‘et  propco’ty  the  identical  jilan  that 
was  used  for  (‘ach  of  the  two  T  Sti’eet  properties,  each  of 
which  had  cost  considerably  in  excess  of  $0,000,  without 
any  allowance  whatevei’  for  builder’s  profit  or  other  ex¬ 
penses  than  those  for  labor  and  material  and  that  in  addi¬ 
tion  to  du])licating  one  of  the  T  Street  houses  upon  the  lot 
on  Que  Street,  the  Que  Sli*(‘(‘t  i)roperty  included  a  fireproof 
garag(‘.  ^Fhe  ])!aintiir  (hniies  that  under  any  proper  ac¬ 
counting  with  the  defendant  Harry  R.  (’arroll  it  would  ap¬ 
pear  that  he  was  heavily  indebted  to  the  (’arroll  Electric 
Company  or  that  said  ])r(‘tended  indebtedness  was  the  rea¬ 
son  foi-  tin*  refusal  on  th(‘  part  of  the  (hdendant  Harry  R. 
Carroll  to  conti'ibute  capital  necessary  for  the  improvement 
of  the  property  on  Que  Street.  The  plaintiff  denies  that 
the  balance  due  him  for  advances  of  money  for  the  construc¬ 
tion  of  the  S,  T  and  Q  Street  houses  was  carried  tenta- 
tivelv,  whatever  that  mav  mean,  or  in  anv  other  wav,  as  an 
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olY-set  to  any  alleged  obligation  of  this  plaintiff  to  the  Car- 
roll  Electric  (’ompany. 

(9)  Iiei)lying  to  the  9th  paragraph  of  the  defendants’ 
answer,  ])laintiff  denies  that  the  plaintiff  and  the  defend¬ 
ant  procured  one  (’huighton  West,  an  architect  to  prepare 
plans  for  the  (‘rection  of  the  j)roperty  on  10th  Street  men¬ 
tioned  in  the  9th  ])ai*agraph  of  the  answer.  Plaintiff  says 

that  tlie  said  Elanghton  West  is  a  young  architect 
4G  whom  he  occasionally  employs  to  picture  front  eleva¬ 
tions  of  buildings,  all  the  working  ])lans  and  details 
of  which  are  ])r(‘pared  by  the  plaintiff  who  is  a  graduate 
of  the  Massachusetts  Institute  of  Technologv  and  is  a 
civil  engineer  and  architect  by  profession.  All  of  which 
was  well  known  to  the  defendant  llarrv  P.  Carroll  and  the 

ft 

plaintiff  says  that  for  the  picturing  of  such  front  elevation 
he  paid  the  said  Claughton  West  a  nominal  fee  of  or 
$10,  but  that  all  the  plans  were  j)repared  by  him,  the  said 
plaintilT,  and  not  by  Claughton  West  as  alleged,  all  of  which 
was  at  all  times  in  the  answer  mentioned  well  known  to  the 
defendant  Harry  P.  Carroll.  The  ])laintiff  denies  that 
he  made  anv  assuraiKH‘s  or  anv  contracts  or  agreements 

ft  ft  ‘ 

with  the  defendant  llarrv  P.  Carroll  as  to  the  cost  of  said 

ft 

building  ovtu*  and  above  such  general  discussions  as  were 
likely  to  occur  and  have  occurred  between  tluun  as  ])ersons 
jointly  iutei'(‘st(‘d  in  a  building  euterpidse  as  to  what  the 
])robabh‘  cost  might  b(‘.  The  ])laiutiff  dmiies  thi‘  allega¬ 
tion  that  defmidaut  Carroll  “j>ermitted  one-half  of  the 
plaint ifCs  claim  for  excess  of  cost,  namely,  the  sum  of 
$630.34,  to  stand  as  a  crinlit  in  favor  of  the  ])laintiff  on  the 
books  of  the  said  (kn*roll  Electric  (’ompany,  to  which  the 
plaintiff  was  heavily  inck^bted."  Plaintiff  says  no  part  of 
said  statement  is  triu*. 

(10)  Peplyiiig  to  the  alh‘gations  of  the  10th  i)aragraph 
of  saiil  Bill  the  ])laintit‘f  denies  that  he  was  em])loyed  by 
the  (’arroll  Ek‘ctric  Com])any  to  remodel  or  reconstruct 
the  buikliug  u})on  PJth  Street  as  in  said  ])aragraph  alleged 
but  on  the  contrary  the  true  facts  were  as  stated  in  tin* 

Bill  of  Complaint  lu‘rein.  The  ])laintiff  has  no 
47  knowledg(‘  as  to  the  relations  of  Erances  (J.  (h\i*roll 
to  the  Carroll  Electric  (\)m])any  or  to  the  defendant 
Harry  P.  Caiuoll  with  respect  to  said  pro])erty  in  this  j)ara- 
gra])h  of  the  Bill  mentioned  other  than  as  stated  in  the  Bill 
of  Comi)laint  herein.  The  plaintiff  says  that  he  is  informed 
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for  the  first  time  bv  tlie  allei>alioiis  of  the  defendant’s 
answer  tliat  the  Carroll  Elective  Company,  a  eo-partner- 
shi]),  elaims  to  be  the  ownei*  of  said  iiroperty  or  that  the 
defendant  Frances  (1.  Carroll  ever  claimed  that  the  Que 
Street  ])ro])erty  erected  by  this  ])laintiff  largely  at  his,  the 
plaintiff's  own  cost  had  been  sold  and  transferred  by  the 
defendant  Fiances  (J.  Carroll  to  the  Carroll  Electric  Com¬ 
pany  as  is  in  this  ])ara,i»raph  of  the  answer  alleged  but 
on  the  contrary  ])laintiff  says  that  in  all  of  his  transac¬ 
tions  with  the  Carroll  Fb'ctric  Company  through  its  Presi¬ 
dent  Harry  A.  Carroll  it  was  re])resented  to  him,  the  said 
plaintiff  by  the  said  Harry  P.  Carroll  that  the  reason  that 
the  Carroll  Electric  Company  was  to  charge  against  the 
partnershi])  bnihling  transactions  a  profit  on  the  elec¬ 
trical  eipiiimieiit  while  tlu*  jilaintiff  was  to  charge  nothing 
as  a  builder’s  jirofit  was  that  the  said  Harry  K.  Carroll  did 
not  wish  to,  and  ])ro])(‘rly  could  not,  confuse  his  personal 
business  transac'lions  with  those  of  the  Cai*roll  Electric 
Company  in  which  he  was  only  one  of  the  members  in¬ 
terested.  Plaintiff  savs  that  ti(‘  was  aware  of  the  transfer 
of  the  (^ue  Sti'eel  ])i’o])erty  as  part  consideration  for  the 
purchase  of  the  ground  on  12th  Street  and  understanding 
that  these  further  building  op(‘rations  were  to  ])e  car¬ 
ried  on  under  the  sanu‘  geiuu’al  understanding  as  pre¬ 
viously  existed,  ofbu'cd  no  objection.  Plaintiff  says 

he  was  told  bv  the  said  Hari-v  R.  (’arroll  that  the 

•  • 

48  said  Qu(‘  Sti’(‘ct  pro])erty  has  b(‘en  ti'aded  in  for 

$10,0()().()().  He  has  since*  b(‘(‘n  informed  and  believes 
that  the  said  ])ro])erty  was  ti'aded  in  for  $12,r)()().()().  Thus 
showing  a  ])i’ofit  on  the  (^ue  Stre(‘t  pro])erty  of  about  $4,500, 
over  and  above  the  amounts  advanced  by  the  ])laintiff  and 
the  defendants.  The*  plaintiff  says  that  the  only  conference 
he  ever  had  with  the  (h*f(‘ndant  Harrv  R.  Carroll  at  which 
his  brother  and  ])artner  in  the  Carroll  Electric  Company, 
Louis  1).  C’arroll  was  })resent  was  when  the  plans  were  be¬ 
ing  considei'od  with  a  vi(‘W  to  their  suitabilitv  for  the  Car- 
i*oll  Electi-ic  Company  as  a  tenant  thereof  and  the  said 
Louis  J).  (’ai’roll  and  Hari-y  R.  Caiu’oll  informed  the  plain¬ 
tiff  that  the  C’arroll  Electric*  Com])any  would  pay  $5,500 
a  year  for  the  use  of  the  building.  The  j)laintiff  denies 
that  he  was  ever  requested  to  estimate  the  cost  for  which 
he  would  agree  to  erect  a  l)uilding  upon  said  yiroperty  or 
that  he  ev(‘r  did  agree  to  erect  a  building  on  said  property 
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for  the  Carroll  Electric  Company  or  Harry  E.  Carroll  or 
for  anyone  else  except  on  joint  account  as  is  in  the  Bill 
alleiiod.  The  ]»laintiir  denies  that  he  a.^’reed  to  hid  or  did 
bid  upon  said  woi'k.  The  plaintiff  denies  that  “said  Elec¬ 
tric  (’ompauy  tliereu])on  had  plans  iirejiared  by  one 
Clau.2:htou  West,  Architect,”  but  says  that  as  the  said  de¬ 
fendant  well  knows  the  said  Clamrhton  West  pictured  the 
elevation  for  which  he  was  paid  the  sum  of  $10.,  the  ])lans 
and  structural  desiyu  of  the  buildiui?  beinu:  ])repared  by 
the  plaintiff  as  was  customary  in  all  of  their  joint  build¬ 
ing-  transactions.  Tlie  ])laiutii‘f  denies  that  he  was  to  re¬ 
ceive  any  buihhn-'s  commission  for  suiierinteudin.i;-  the  work 
or  agreed  tliat  the  })i'o])erty  should  not  cost  more  than  $10,- 
000.00.  On  the  contrary  the  plaintilY  says  that  the 
49  orieinal  ]dans  prepared  by  him  contemplated  a 
bnildine:  the  estimated  cost  of  which  would  be  in  the 
neighborhood  of  $10,000.,  but  that  after  the  construction 
began  which  it  was  contem])lated  should  cover  only  ])art 
of  the  ground  the  ])laintiff  and  the  defendant  .  Carroll 
agreed  to  (*nlarge  the  building  to  cover  all  of  the  ground 
(*xc(‘pt  a  ])ortion  to  be  used  as  a  light  court  and  the  lu'ight 
of  till'  building  was  increased  and  the  construction  changed 
throughont.  The  ])laintilT  denies  that  he  even-  abandoned 
the  construction  of  said  building  or  that  the  defendant 
Harry  IT  Carroll  ever  superintended  the  construction  of 
the  same  in  whole  or  in  ])art  or  that  he  was  capable  of 
sipjci'intending  the  construction  of  that  or  any  otlun-  build¬ 
ing  except  as  hereinaftiu*  stated,  to  wit:  after  the  build¬ 
ing  was  const i-ucted,  roof  on  and  all  concrete  work  finished, 
the  defendant  Ilany  IT  Cari-oll  informed  the  ])laintiff 
that  he  could  get  a  snb-contractoi*  to  do  the  ])lastering 
cheaper  than  tin*  snb-contiactor  who  had  ])reviously  been 
em])loy(‘d  on  the  Que  and  10th  Street  pro])erties.  The 
])laintiff  thereupon  allowed  the  defendant  who  was 
jointly  int(‘i-ested  with  him  in  the  erection  and  ownershij) 
of  the  buildings  to  eupiloy  this  ])articular  plasterer  and  also 
to  employ  one  oi*  two  other  sub-contractors.  For  cer¬ 
tain  mill  woi'k,  the  d(*fendant  Carroll  was  ])ermitted  to 
employ  one  Finch  who  at  that  time  was  indebted  to  the 
Carroll  Electric  Com])any.  This  was  done  at  the  ])laiii- 
titf's  suggestion  in  order  to  help  the  Carroll  Electric  Com¬ 
pany  to  secure  settlement.  The  iilaintitf  was  at  that  time 
and  at  all  times  prior  to  the  repudiation  on  the  part  of 
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the  defendant  Carroll  of  the  understanding  and  agreement 
between  himself  and  the  plaintiff,  a  ])ersonal  friend 
oO  of  the  said  Carroll,  anxious  and  willing  to  assist 
him  in  every  way.  Plaintiff  says  that  up  until  the 
very  completion  of  the  work  some  of  his  men  were  at  work 
upon  tlie  building  and  tliat  the  only  work  done  by  the  said 
Carroll  was  in  the  letting  of  some  sub-contracts  and  the 
electrical  work  which  either  he  or  some  of  the  experts  em- 
])loyed  by  the  Carroll  Electric  Company  supervised.  Plain- 
tilT  denies  that  he  ever  made  a  demand  for  commission  of 
IbC  as  builder’s  ])rofit  u])on  this  ]^roperty  or  that  prior  to 
the  i'e])udiation  of  the  understanding  and  agreement  be¬ 
tween  himself  and  the  defendant  Carroll  bv  the  said  de- 
fendant  Can-oil  and  of  the  numerous  efforts  which  were 
niad('  by  the  ])laintiff  to  s(‘cure  some  sort  of  com])romisc 
and  s(‘ttleinent  out  of  (N»urt  of  tlnur  differtnices,  that  there 
Was  any  discussion  of  a  builde?-'s  protit  to  him.  d’he  ])lain- 
tiff  deni(‘s  anv  effort  ever  having  been  made  on  behalf  of 
the  i’arroll  Electric  Com])any  to  allow  him  a  credit  for 
tln‘  actual  cost  of  the  construction  of  the  12th  Street  Pro])- 
(‘i*ty  ])lus  a  fair  and  reasonable  commission  but  says  that 
on  tin*  conti-ary  until  the  tiling  of  this  Bill  he  was  never 
iid‘ornn‘d  that  it  wjis  ])r(‘tend(‘d  on  the  part  of  the  defend- 
a.nt,  Harry  R.  (^arroll,  his  c()-di‘fendant  Frances  C.  (kirroll 
oi-  tin*  Carroll  Electric  Company  comp()S(‘d  of  llan-y  R. 
Carroll  and  his  bi-other,  Louis  1).  Cai-roll  that  the  ])lain- 
tiff’s  (^)m‘  Street  property  had  b(‘(‘n  sold  to  the  (\\rroll 
f]l(‘ctri(*  Company  or  that  the  Carroll  Electi'ic  (Vjm])any  as 
distinct  from  Harry  R.  (k\rroll  ])retended  to  have  any  in- 
tei-est  in  the  said  12th  Street  ]n-o])erty  otherwise  than  as 
a  tenant  of  sann*  at  a  rental  of  a  veai*. 

(11)  1  replying  to  the  11th  ])aragra])h  of  the  answer 
bl  and  cross-bill  and  fnrtln*!'  re])lying  to  the  said  answer 
and  cross-bill  as  a  whole*  tin*  ])laintiff  denies  each 
and  ev(*ry  allegation  ther{*of  relating  to  the  ])i-etended 
countei-clairn  on  the  part  of  the  defendant  Harry  R.  Car- 
roll.  The  defendant  further  denies  each  and  every  allega¬ 
tion  whei-eby  it  is  sought  to  have  it  appear  that  the  12th 
Str(‘<*t  ])roi)erty  was  erected  otherwise  than  as  a  joint 
building  venture  between  himself  and  the  defendant  Harry 
R.  Carroll  or  that  the  said  ])ro])erty  is  now  or  ever  was 
either  in  law  or  in  equity  the  ])roperty  of  the  Carroll  Elec¬ 
tric  Company,  a  partnership  composed,  as  the  plaintiff  is 
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informed  and  believes,  of  Harry  lu  Carroll  and  his  brother, 
Louis  D.  Carroll.  On  the  contrary  the  plaintiff  says  that 
he  was  the  owner  of  an  undivided  one-half  interest  in  the 
Que  Street  jn’operty,  that  he  furnished  the  plans,  skill 
and  labor  in  erect  in,*?  the  same  and  ex])ended  more  than 
$4,000.,  of  his  own  money  in  and  about  the  said  ])roperty. 
That  said  ])ropei'ty  as  he  is  informed  an<l  believes  was 
traded  in  for  the  ground  n])on  which  the  TJth  Street  busi¬ 
ness  property  was  erected  at  an  advance  showini*’  a  profit  of 
$4,500.,  and  that  the  1-th  Street  property  for  the  erection 
of  which  also  the  ])laintiff  providi‘d  ])lans,  skill  and  labor 
and  a  lai\ue  amount  of  his  own  immey  would  upon  sale 
thereof  show  a  very  lai\i;e  profit  to  himself  and  the  defend¬ 
ant  IIan*y  H.  Can-oil  as  th(‘  (Mjuitablc  owners  thereof.  The 
jdaintiff  denies  that  tlu‘  partiK‘rshi])  transactions  were 
limit'cd  to  the  tlirtn*  buildin.ii-  optM'ations  in  which  no  iirolit 
resulted  and  that  the  only  piece  of  ])i-o))erty  which  by  the 
admissions  of  the  answer  is  excluded  from  tin*  jiartnershi]) 
arran^enuMit  is  th(‘  property  (*f  th(‘  defcMidjint  Ilai-ry  \l. 

Carroll  and  th(‘  brotlun-  Louis  1).  Cai-roll  tradin’;-  as 
52  the  Can-oil  Klectric  Conpamy  and  held  for  their 
benefit  under  a  secret  trust  bv  the  defendant,  Fran- 
ces  (i.  Cai-roll. 

Xow,  havini;-  fully  r(*prn‘(l  to  so  much  of  the  alh\i;’ations 
of  the  detVndant's  answer  as  constituti*  a  cross-bill  and 
counterclaim  a^uaiiist  this  plaintiff,  the  ])laintiff  ]n-ays  for 
a  decree  dismissini;-  said  ci-oss-bill  and  allei;-ed  counterclaim 
and  such  other  and  further  relief  as  the  exi^uencies  of  the 
case  may  reipiire. 

dOSFPIl  d.  MOFBS. 

(TIAHLFS  F.  (^VRl  SI, 

Attitnujf  fiH'  Plalnfi/f. 


District  of  Colil-mbia,  ss; 

Jos(‘])h  d.  .Moebs  bein’;-  lirst  duly  sworn  on  oath  says 
that  he  has  read  the  foi-eu-oinii;-  r(‘))ly  by  him  subscribed  and 
knows  the  contents  thereof  and  that  the  matters  ami  thin,<;-s 
therein  stall’d  as  of  his  own  knowledge  ar(‘  triu‘  and  those 
stated  u])on  information  and  bc’lief  he  believes  to  be  true. 


dOSFPII  d.  MOEBS. 
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Subscribed  and  sworn  to  before  me,  a  notary  public  in 
and  for  the  District  of  Columbia,  this  4th  day  of  October, 
191G. 

[notarial  seal.]  JAXET  W.  LAKE, 

Notary  Public. 

53  Interrogatories  to  he  Ansivered  by  Harry  R.  Carroll. 

Filed  October  9,  1916. 


1.  Are  YOU  the  Ilarrv  R.  Carroll  named  as  a  defendant 
in  the  above  entitled  cause? 

‘J.  What  if  any  books  of  account  have  you  kept  showing 
transactions  occurring  between  January  1913,  or  tlie  date 
of  the  ])urchase  of  the  S  Street  ])roperty  mentioned  in  the 
Mill  of  Complaint  herein  and  the  date  of  the  liliiig  of  said 
irdi  in  Mav  1916? 

3.  What  funds  belonging  to  you  personally  went  into  the 
])nrchase  of  the  site  therefor  and  the  erection  of  1514  S 
Sti-eet,  X.  W.  ? 

4.  Wliat  funds  if  anv  were  entiTisted  to  von  bv  the  de- 

•  »  * 

fendant  Frances  (!.  Carroll  to  be  used  in  the  ])nrchase  and 
construction  of  1514  S  Street,  X.  W.  In  what  form  did 
the<e  funds  come  into  yonr  hands,  in  what  books  of  account 
if  any  were  they  entered,  and  in  what  form  paid  out?  If 
paid  out  by  yon  by  check  ])lease  give  name  of  di*awee  and 
diawer,  date  amount  and  bank  n])on  which  drawn. 

5.  Did  the  building  transactions  relating  to  the  S 
Street,  the  T  Street,  the  Q  Street  and  the  lOth  Street 
})roperties  mentioned  in  the  Bill  of  Com])laint  show  njion 
the  books  of  the  Cai'roll  Electric  Company  otherwise  than 
as  1‘elates  to  the  bills  for  electrical  cijnipment  furnished 
by  that  Company? 

6.  Is  the  Carroll  Electric  Com])any  a  geinn-al  ])artner- 
ship,  if  so  who  are  the  partners? 

7.  Was  the  defendant  Frances  (1.  Carroll  at  anv  of  the 

times  in  the  Bill  of  Complaint  mentioned  financially 
54  interested  on  her  sole  and  separate  account  in  the 
affairs  of  the  Carroll  Electric  Com])any? 

8.  Please  state  what  if  any  training  or  ex])erience  you 
have  ever  had  in  the  planning  or  construction  of  buildings 
except  in  the  installation  of  the  electric  wiring  and  equip¬ 
ment. 
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9.  AVlio  collected  the  rents  of  tlie  S  Street  property? 
How  were  they  dei)osited,  in  whose  account  and  where? 
In  what  books  of  account  will  these  items  api)ear? 

10.  Who  paid  the  tax(‘s  and  interest  and  other  fixed 
charges  against  the  hnilding?  If  paid  by  you  how  and  in 
what  books  of  account  will  these  items  a])pear? 

11.  What  if  any  portion  of  said  rents  were  paid  to  the 
d(*fendant  Frances  (1.  Farroll  as  interest  or  ])rincipal  on 
her  advances  on  account  of  purchase  and  erection  of  said 
1514  S  Street  ?  How  were  the  same  ])aid,  if  by  check,  then 
by  whose  check,  of  what  date,  and  amount,  and  upon  which 
bank,  and  in  what  book  of  account  if  any  will  said  trans¬ 
actions  be  found  entered? 

12.  At  the  date  of  the  first  I’eiit  collected  bv  von  on  1514 

•  * 

S  St.,  to  what  extent  if  at  all  was  Joseph  J.  Hoebs  in¬ 
debted  to  the  (’an-oll  Fleet ric  Company  for  labor  and  sup- 
])lies  furnished  him  with  res])ect  to  building  ti'ansactions 
other  than  tliosi*  nunilioned  in  the  Fill  of  Comj)laint  ? 

K).  Hef(‘n*ing  to  the  p(‘riod  betweini  th(‘  purcliasi*  of  the 
S  Street  prop(*rty  and  th(‘  filing  of  tin*  Fill  how  many  jau*- 

sons  outside  of  vonrself  and  voui’  brother  Ltmis  I).  Cai’- 

•  • 

roll  have  imuh*  entries  u})on  the  books  of  the  Carroll  Flec- 
tric  Company,  their  nami‘s  and  present  addresses. 

14.  What  funds  belonging  to  you  ])ersonally  went 
55  into  the  ])urchase  of  the  site*  thertd'or  and  the  erec¬ 
tion  of  17J()-17JS  'V  Street,  X.  W.  ? 

15.  What  funds  if  anv  wi*re  t‘nli’ust(‘d  to  vou  bv  the  de- 

•  •  • 

fendant  Frances  (J.  Carroll  to  be  used  in  the  purchase  and 
construction  of  17o()-17J8  T  Street,  X.  W.  ?  In  what  form 
did  these  funds  come  into  your  hands,  in  what  books  of 
account  if  any  were  th(‘y  entei'ed,  and  in  what  form  ))aid 
out?  If  j)ai(.l  out  by  you  by  check  ])lease  give  name  of 
drawee  and  drawer,  dat«‘,  amount  and  bank  u])on  which 
drawn. 

16.  Who  collected  the  rmits  of  the  T  Street  properties? 
How  were  they  dei)osited,  in  whose  account  and  where? 
Jn  what  books  of  account  will  thes(‘  items  appear? 

17.  Who  ])aid  the  taxes  and  interest  and  other  fixed 
charges  against  the  building?  If  ])aid  by  you,  how  and  in 
what  books  of  account  will  these  items  appear? 

18.  What  if  any  ])ortion  of  said  rents  were  i)aid  to  the 
defendant  Frances  (!.  ('arroll  as  interest  or  ])rincipal  on 
her  advances  on  account  of  purchase  and  erection  of  said 
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1736-1738  T  St.?  How  wore  tlie  same  paid,  if  by  check 
then  by  whose  cheek,  of  what  date,  and  amount,  and  upon 
wliieli  l)ank,  and  in  what  ]»ook  of  account  if  any  will  said 
transactions  be  found  entered.^ 

1!).  At  tlie  date  of  tlie  lirst  I'ent  collected  by  you  on 
1 736-1 73S  T  Stre('t  to  what  extent  if  at  all  was  Joseph  J. 
Moebs  indebted  to  the  CaiToll  Idectric  Company  for  labor 
and  supplies  furnished  him  witli  resi)ect  to  building  trans¬ 
actions  other  than  those  mentioned  in  the  Bill  of  Com- 
l)Iaint ! 

‘JO.  What  funds  if  anv  were*  (*nt rusted  to  vou  bv  the  de- 

•  •  • 

feiidaiit  Frances  (J.  Cai'roll  to  ])e  used  in  the  purchase  and 
const i-uction  of  13’IS  (^)  Slrecd,  X.  W.  ?  In  what  form 
n()  did  these  funds  come  into  your  hands,  in  what  books 
of  account  if  anv  wert‘  th(‘V  entered,  and  in  what 
form  j)aid  (uit.  If  paid  out  by  you  by  check  please  give 
name  of  draw(‘e  and  driiwcu',  date,  amount  and  bank  upon 
which  drawn. 

Jl.  At  th(‘  tinu‘  of  the  transfer  of  tin*  (}  Street  property 
to  Kandol])h  Warwick  in  part  payment  of  tin*  IJth  Street 
])rop(‘rty  to  wliat  extent  do  tin*  books  of  the  (kirroll  Elec- 
t?'ic  Company  show  that  d(»s(‘ph  J.  Moehs  was  indebted  to 
the  Carroll  Electric*  Company  for  labor  and  material 
furnished  in  conin*ction  with  building  transactions  other 
than  those*  m(*ntioin*(l  in  the  Bill  of  Complaint.^ 

JJ.  Wliat  funds  if  anv  wei'e  entrusted  to  vou  bv  the  de- 

«  •  • 

fendant  Frances  (1.  Cam-oil  to  In*  used  in  the  i)urchase  and 
construction  of  714  IJlh  Street,  X.  W.  ?  In  what  form  did 
these  funds  conn*  into  vour  hands,  in  what  books  of  ac- 
count  if  any  Wi*i-e  tln*y  entei-(*d,  and  in  what  form  ])aid  out? 
If  })aid  out  by  you  by  cln'ck  ])h*ase  give  name  of  drawee 
and  di-aw(*r,  date,  amoiuit  and  bank  upon  wliich  drawn. 

J.‘k  \\d*i'(*  anv  of  tin*  funds  of  the*  Carroll  Electric  Com- 
pany  put  into  the  pur(‘hase  of  the*  site  or  e*onstruction  of 
the*  building  known  as  714  IJth  Str(*et,  X.  W.!  If  so  in 
what  account  do  the  same*  api)e*ar?  In  whose  handwriting 
are  the  entries  made  and  were  they  made  contemporane¬ 
ously  with  the  ])ayments  !  If  any  saiel  ))ayments  were  made 
by  check  then  under  what  elates,  by  whe)m  elrawii  and  upon 
what  bank? 

J4.  In  what  be)e)ks  e)f  ae*count,  if  any,  e)ther  than  those  of 
the  Carroll  Electric  Company  a])[)ear  entries  concerning 
the  T  Street,  the  10th  Street,  the  (J  Street  and  the  12th 
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Street  properties  if  any  such  exist  by  whom  were  the  en¬ 
tries  and  the  name  and  present  address  of  the  entrant. 

57  25.  Who  collected  the  rents  of  the  property  on  10th 
street !  State  in  detail  what  disposition  was  made 

by  you  of  said  rents  and  upon  what  books  of  account  the 
items  will  appear. 

2t).  At  the  time  of  the  collection  bv  vou  of  the  first  rents 

»  » 

from  said  10th  Street  property  to  what  extent  do  the  books 
of  the  C’arroll  Electric  f’oinpany  show  Joseph  J.  ^loebs 
indebted  for  labor  and  electric  eciuipnient  furnished  him 
for  buildings  other  than  those  in  the  Bill  of  Complaint 
mentioned  .* 

27.  Did  you  ever  furnish  the  i)laintirf  any  statements  in 
writinii^  f)f  the  rents  collected  from  the  i)roi)erties  in  the 
l^ill  mentioned  and  if  so  were  coi)ies  made  at  the  time? 
If  so  by  whom  and  in  whoso  poss(‘Ssion  are  said  coj)ies? 

28.  Does  th(‘re  app(‘ar  anywh(*r(‘  uj)on  the  books  of  the 
Carroll  Ehudric  Company  any  itinn  which  refei’s  to  rent 
chari;(Ml  the  Company  upon  th(‘  books  of  the  i)artnership 
for  tin*  oeeiipation  of  pinnnises  714  12th  Street,  X.  AV.  ? 
If  so,  in  wliat  a(*count  do  such  (Mitries  ap])ear? 

2J.  Have  you  knowledi»e  of  the  existence  and  where¬ 
abouts  of  anv  written  or  documeiitarv  evidence  not  referred 
•  » 

to  in  yonr  answms  to  the  fore^^oini*'  interrogations  which 
are  r(‘levant  and  matmial  to  the  (*laim  of  the  plaintiff  to 
a  one-half  undivid(‘d  interest  in  all  tin*  pro})erties  mentioned 
in  the  Bill  of  Comi)laint.  If  so  please  mention  and  de¬ 
scribe  them  and  state  in  whose  i)ossession  you  believe  them 
to  be. 

The  above  interrogatories  are  to  be  answered  sep- 

58  arately  in  writini;:  and  under  oath  by  the  defendant 
llarrv  K*.  Carroll  and  the  answers  filed  in  the  Clerk’s 

office  within  15  davs  after  the  date  of  service  hereof. 

CHARLES  F.  CARUSI, 

I V a i H t iff  X-  Atto m c ij. 

Interrogatories  to  be  Ansirered  bg  Mrs.  Frances  G.  Carroll. 


Filed  October  9,  191(3. 


* 


* 


1.  Are  you  the  Airs.  Frances  0.  Carroll  who  is  the  de¬ 
fendant  named  in  the  above  entitled  Bill  of  Complaint! 
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2.  State  tlie  amount  of  your  personal  funds  which  went 
into  the  purchase  of  the  site  and  tlie  erection  of  improve¬ 
ments  thereon  known  as  1514  S  Street,  X.  AV. 

3.  How,  when  and  to  whom,  were  said  amounts  paid! 
if  hv  (*heck  please  stale  tlu‘  dates,  amounts  and  payees 
thereof,  and  the  hanks  iijx)!!  whieli  drawn. 

4.  rp  to  the  dat(‘  of  liliiii;’  the  Bill  of  Comt)laint  herein 
oil  or  about  the  2!hti  day  ot'  Alay,  11)1  (>,  what  portion  of 
your  advane(‘s  w(‘re  ndiiriUMi  to  you  as  principal  or  in- 
t(‘rest,  and  hy  whom  and  how.'  If  hy  check  please  state 
the  drawer  tluu’eof,  the  dat(‘,  amount  and  hank  upon  which 
drawn. 

5.  Who  has  collected  the  rents  of  said  property  and  have 
they  or  any  portion  thereof  been  paid  to  you?  Give  dates 
and  amounts 

().  Who  i)aid  the  intmcvst  and  taxes  upon  said  protierty? 

7.  Stat(‘  tlu‘  amount  of  your  personal  funds  which  went 
into  the  pur(*ha>e  of  the  site  and  the  erection  of  im- 
51)  provmiieiits  th(‘reoii  known  as  ITohand  1738  T  Street, 

X.  W. 

S.  How,  when  and  to  whom,  were  said  amounts  paid! 
If  by  cliec'k  pl(‘ase  stat(‘  the  dates,  amounts  and  payees 
thereof  and  the  banks  upon  which  drawn. 

1).  rp  to  tht‘  date  of  liliiii;’  th(‘  Bill  of  Gomplaint  herein 
on  or  about  th(‘  I'Dth  day  of  May,  IDltJ,  what  portion  of 
yoiir  advaiict‘s  w(*re  retnriied  to  yon  as  principal  or  iuter- 
(‘st,  and  by  whom  and  how.'  If  by  ch(*(‘k  ph‘ase  state  the 
drawer  thereof,  tin*  date,  amount  and  bank  upon  which 
drawn. 

10.  Who  has  colh‘cted  tln^  rents  of  said  property  and 
hav(‘  they  or  any  portion  th(‘r(‘of  b(‘eii  jiaid  to  yon!  Give 
dates  and  amounts. 

11.  Wdio  ))aid  th(‘  inl(‘r(‘sl  ainl  taxes  upon  said  property? 

12.  Stat(‘  th(‘  amoniit  of  your  |iersonal  funds  which  went 
into  the  purchase  of  tin*  site*  and  tin*  (‘reidion  of  improve- 
iiKUits  tluM'eoii  known  a^^  1318  (^)ne  Street,  X.  W. 

13.  How,  wlnm  and  to  whom  were  said  amounts  paid? 
If  by  check  pleas(‘  static  the  dates,  amounts  and  payees 
thereof,  and  the  banks  upon  whi(‘h  drawn. 

14.  When  was  th(‘  title  to  this  property  first  in  your 
name ! 

15.  When  and  to  whom  did  you  first  make  a  conveyance 
of  this  property  ! 
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1().  What  if  any  was  llie  consideration  paid  to  you  for 
the  conveyance  of  the  Que  Street  property? 

17.  \\  lien  was  tiiis  consideration  jiaid,  by  whom  and  how  ? 
If  in  cash,  please  so  state,  if  by  check  please  give  the  date, 
amount,  drawer  and  bank  upon  which  drawn.  If  in  cash, 

when  and  in  what  bank  was  the  same  or  any  part 
GO  thereof  deposited  by  you  !  If  otherwise  than  by  cash 
jilease  state  in  detail  what  you  received,  from  whom 
and  the  nature  and  whereabouts  of  the  written  evidence  if 
anv  relating*  to  said  transaction. 

18.  State  the  amount  of  your  ])ersonal  funds  which  went 
into  the  purchase  of  the  site  and  the  ereidion  of  improve¬ 
ments  thereon  known  as  714  Tith  Street,  X.  W. 

10.  How,  when  and  to  whom,  were  said  amounts  jiaid? 
If  l)y  ch(‘ck  please  state  the  dates,  amounts  and  jiayees 
tb(‘reof,  and  the  lianks  upon  which  drawn. 

iM),  W’ure  you  at  any  time  between  the  iiurchase  of  the 
(Jue  Street  propmty  and  the  tiling  of  tlie  Hill  of  Homjilaint 
herein  on  or  about  the  I’Oth  dav  of  Mav,  ItlKi,  either  a 
partner  in  or  ci-editoi*  of  th(‘  partnershi})  trading  under  the 
name  of  the  (’arroll  Electric  (V)m}>any? 

-1.  If  in  answm*  to  (inestion  iM)  yon  state  that  yon  were 
a  ci'editor  ph*ase  state  whmi  yon  lirst  became  a  creditor 
of  the  (’ai’roll  Electric  (’ompany,  the  amount  or  amounts 
dm*  yon,  how  such  obligations  arose  and  how  and  when  and 
to  wliat  exti‘nt  if  at  all  yon  were  paid.  If  your  answer  is 
that  yon  wen*  a  partner  or  that  yon  were  a  iiartner  as  well 
as  a  creditor  in  sai<l  (’arroll  Electric  (’ompany,  please  state 
tin*  extent  of  yoin*  interest,  when  the  same  was  acipiired 
and  the  form  of  your  contribution  to  the  partnership  ca])ital. 
If  by  ch(*ck  th(*n  the  date,  drawee*,  amount  and  bank  n])on 
which  drawn.  If  by  the  contribution  of  jiroperty  then  what 
]>rop(*rty,  and  what  written  evi(lt*nce  is  there  if  any,  of  tin* 
facts  stat(‘d  in  your  answ(‘r  and  in  whose*  ])e)ssession  is  the 
same  ? 

Have  ve)n  stated  in  answer  to  the  feiregeiing 
G1  (piestions  everything  that  is  of  yonr  personal  knowl¬ 
edge  which  vein  believe  to  be  material  to  the  claim 
of  Joseph  J.  Moebs  that  yon  holel  the  legal  title  to  all  the 
jiroiierties  in  these  interreigatories  mentioned  as  a  trustee 
for  the  joint  benefit  of  the  said  Moebs  anel  of  yonr  husband 
the  elefenelant  Harry  H.  (’arroll.  If  not  jjlease  state  such 
additional  facts  including  the  existence  and  whereabouts  of 
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any  written  evidence  that  will  throw  light  upon  the  con- 
trove  rsv. 

The  above  interrogatories  are  to  be  answered  separately 
in  writing  and  under  oath  by  the  defendant  ^Irs.  Frances 
G.  Carroll  and  the  answers  hied  in  the  Clerk’s  office  within 
15  davs  after  the  date  of  service  hereof. 

CHARLES  F.  CARUST, 

Plaintiff  Attorney. 


Ansiccrs  of  Defendant  Harry  B.  Carroll  to  Plaintiff’s 

Interrogatories. 

Filed  Januarv  18,  1917. 


* 


# 


Answers  are  numbered  to  conform  with  interrogatories. 

1.  Yes. 

2.  None;  but  the  defendant  Fiances  (J.  Carroll  has  kept 
records  of  the  transactions  relating  to  the  S  Street  prop¬ 
erty  mentioned  under  this  question. 

3.  No  ])ersonal  funds  of  this  defendant,  excejit  that  the 
excess  charges  of  the  ])laintiff,  that  is,  the  amount  in  excess 
of  his  building  estimate,  was  tentative! v  absorbed  bv  the 

jiartnership,  the  Carroll  Electi-ic  (’ompany,  and 
()2  credited  to  plaintiif,  and  was  cari*ied  in  susjiense  in 
the  r(‘(*ords  of  said  partnership  ])ending  a  sale  and 
settlement  of  the  S  Street  pi-operty;  and  in  that  sense  be¬ 
came  a  charge  against  this  defendant  in  the  accounts  of 
said  partnership,  and  a  counter-charge  by  this  defendant 
against  the  defendant  Fraiu*es  (J.  Carroll. 

4.  No  funds  weiv  entrusted  to  this  defendant  bv  the  de- 
fendant,  Frances  (J.  Carroll,  to  be  used  in  the  purchase 
and  construction  of  the  S  Street  jiroperty.  The  ])urchase 
of  lot  known  as  1514  S  Street  was  made  dii*ect  from  the 
owner  by  the  defendant  Franc(‘s  G.  Carroll;  this  defendant 
acting  in  an  advisory  capacity  only. 

5.  No,  exce])t  that  certain  ])ortions  of  the  charges  of 
plaintiff  for  the  building  of  said  four  i)ro])erties  were  car¬ 
ried  in  suspense  in  the  records  of  said  partnership. 

6.  General.  Harry  R.  Carroll  and  Louis  I).  Carroll. 

7.  No,  not  in  anv  manner  whatever. 
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8.  For  the  ])ast  fil'tvcn  y(‘a rs  this  (h‘lViHlaiit  has  lieoii  en¬ 
gaged  in  electrical  and  mechanical  (Mjnitinient  in  power 
houses,  isolati'd  ))lants,  mills,  factorii's,  i*ailroad  sho])s, 
office  buildings,  hos|)ilals,  r(*si(lenc(*s,  (‘tc.  .More  than  tirteen 
years  ago,  this  delendant  i)lanned  and  sipiervised  the  erec¬ 
tion  of  a  dw(‘Hing  in  its  (‘ntii*(‘ty.  This  defendant  has 
planned  and  sup(*rvis(‘(l  llu‘  mn'ction  of  masonry  work,  both 
of  brick  and  conci*(‘te,  iiK'luding  ('crtain  sn])er-strnctnres 
in  the  way  of  iiowei*  hons(‘  iMpiipnient.  This  defimdant  is 
now  engage<l  in  1h(‘  rn'cction  and  bnilding  of  an  addition  to 
the  power  honst*  bnilding  for  the  Fnit(‘d  States  (iovernment 
in  Key  West,  Florida,  This  d(‘f(*ndant  has  ])lanned  (*om- 
plete  pow(‘r  plants,  including  buildings,  j)ower  ])lant 
63  eipiipment,  transmission  lines,  (‘tc. 

9.  Local  real  estate  agcnits  and  this  defendant. 

V 

Proceeds  of  rind  w(‘i’(‘  deposited  to  the  cnulit  of  th(‘  de¬ 
fendant,  Frances  (I.  Farroll,  in  the  Washington  and  South¬ 
ern  Bank,  and  the  .Mnnsey  'frnst  Foinpaiiy.  Itecord  of  col¬ 
lections  and  disbnrsennnit s  appc'ai*  in  tin*  books  of  th(‘  (h‘- 
fendant  Frances  (I.  Farroll. 

10.  Ta.\(*s,  int(‘r(‘st  and  othm*  lixed  chargt‘s  on  the  S 
Street  propmdy  wm-e  paid  by  the  ih'fmidant,  Frances  (L 
Carroll,  and  recoi*ds  of  such  disbnrsmmmts  appear  in  her 
books. 

11.  Xot  anv  of  tlu‘  funds  of  tin*  defmidant,  Frances  (J. 
Carroll,  were  returned  to  Inu-  either  as  int(‘ivst  or  ])rinci])al. 

12.  At  tlu‘  time  th(‘  lirst  nuits  wiu’t*  collected  on  account 
of  pro])erty  Ibid  S  Street,  Xorthw(‘st,  the  plaintiff  Moebs 
was  indebted  (on  transactions  outside  the  bill  of  com¬ 
plaint)  to  the  Carroll  Fih'ctiuc  Com])any  according  to  the 
ledger  of  the  said  company  at  that  time  in  the  sum  of 
$295.75  for  construction  work:  and  at  the  same  time  was 
also  indebted  to  the  Carroll  Fleet ric  Company  for  addi¬ 
tional  sums  of  money  for  work  and  supplies  which  were 
not  at  that  time  shown  on  the  ledger  of  said  company,  but 
were  in  the  process  of  reaching  the  ledger  at  a  later  date 
and  were  then  in  the  form  of  charges  made  on  job  tickets, 
delivery  tickets,  (‘tc.,  all  of  which  were  carried  to  and  ap¬ 
peared  u])on  the  ledger  at  later  dates.  It  is  impossible  for 
this  defendant  to  state  the  exact  amount  of  the  jilaintitT’s 
indebtedness  as  of  the  date  mentioned  without  a  S])ecial 
audit  of  the  books  of  the  partnership.  In  addition  to 
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64  the  above  the  Carroll  Electric  Company  at  that  date 
held  unsecured  promissory  notes  of  said  Moebs 

amounting  to  $800. 

13.  It  is  this  defendant’s  belief  that  no  entries  were 
made  in  said  books  by  himself  or  by  Louis  D.  Carroll,  but 
were  made  by:  ^Ir.  Paule  Speake,  3011  20th  St.  X.  E.; 
Mr.  E.  G.  Lorenz,  4854  Wisconsin  Ave.  X.  W. ;  Mr.  Cyrus 
Morris,  124  Quincy  Place,  X.  E.;  Miss  Margaret  Hulin,  919 
I  St.  X.  W. ;  Mr.  (^liarles  Wescliler,  41  Xew  York  Ave. 
X.  W.;  Mr.  John  Sabotka,  1734  U  St.  X.  W.;  :\Ir.  S.  E.  Mc- 
llhenny,  2617  ^lonroe  St.  X.  E. 

14.  Xo  personal  funds  of  this  defendant,  except  that  the 
excess  charges  of  the  ])laintiff,  that  is,  the  amount  in  ex¬ 
cess  of  his  estimates,  was  teiitativelv  absorbed  bv  the 
Carroll  Electric  Company  and  credited  to  plaintiff  and  was 
carried  in  suspense  in  the  records  of  said  company  pond¬ 
ing  a  settlement  and  sale  of  the  T  Street  ])roj)erty,  and  in 
that  sense  became  a  charge  against  this  defendant  in  the  ac¬ 
counts  of  said  ])artnershi]),  and  a  countercharge  by  this  de¬ 
fendant  against  the  dcdeiidant  Frances  G.  Carroll. 

15.  Xo  funds  were  entrusted  to  this  defendant  bv  the  de- 
fendant  Franc(*s  G.  Carroll,  to  be  used  in  the  purchase  and 
construction  of  the  T  Street  property.  The  ])nrchase  of 
lots  known  as  1736  and  173)8  T  Street,  was  made  direct 
from  the  owner  by  the  defendant  Frances  G.  Carroll,  this 
defendant  acting  in  an  advisory  capacity. 

16.  Local  real  estate  agents  and  this  defendant.  Pro¬ 
ceeds  of  rent  were  deposited  to  the  credit  of  the  defendant 
Frances  G.  Carroll  in  the  Washington  and  Sonthern  Bank 
and  the  Muiisey  Trust  (’ompany.  Record  of  collections  and 

disbursements  ap])ear  in  the  books  of  the  defendant 

65  Frances  G.  Carroll. 

17.  Taxes,  Intercast  and  other  fixed  charges  were 
paid  by  the  defendant,  Frances  G.  Carroll,  and  such  dis¬ 
bursements  occur  in  her  records. 

18.  Xot  any  of  the  funds  of  the  defendant,  Frances  G. 
Carroll,  were  returned  to  her  either  as  interest  or  principal. 

19.  At  the  time  tin*  first  lunit  was  collected  on  account 
of  1736  and  1738  T  St.  X.  W.  the  j)laintiff  Moebs  was  in¬ 
debted  (on  transactions  outside  the  bill  of  complaint)  to  the 
Carroll  Electric  Company,  according  to  the  ledger  of  the 
said  company  at  that  time,  in  the  sum  of  $4,238.53  for  labor 
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and  supplies;  and  al  the  same  time  was  also  indebted  to 
the  Carroll  Electric  (\)m])any  Tor  additional  sums  of  money 
for  work  and  sup})li(‘s  which  W(‘r('  not  at  that  time  shown 
on  the  ledirer  of  said  company,  hut  were  in  ])rocess  of 
reaching  said  ledger  as  explained  in  answer  to  interrogatory 
No.  12.  At  that  time  the  Carroll  Electric  Com])any  also 
held  unsecured  prondssory  notes  of  the  plaintiff  Moebs 
amounting  to  $1,250. 

20.  hounds  and  securities  of  the  d(‘feiidant,  Frances  C. 
Carroll,  were  entrusted  to  this  defendant  for  the  ])urchase 
of  the  lot  and  the  erection  of  the  building  known  as  1218  Q 
Street.  These  funds  w(‘r<‘  in  th(‘  foimi  of  cash,  six  per  cent 
real  estate  notes  and  corpoi’ate  bonds,  'fhe  record  of  these 
funds  was  entered  in  the  books  of  Fi'ances  (i.  Carroll. 
These  funds  were  disbursed  on  account  of  said  Q  Street 
property  ])artially  in  cash  and  ])artially  by  check  drawn 
upon  the  Commercial  National  Bank  of  Washington,  1).  C., 
as  follows: 

66  Check  of  Carroll  Elect ri('  Company,  dat(‘d  Mai'ch 

8,  1915,  to  thi‘  oi’d(‘i*  of  II.  B.  (\an’oll  for  $406. (>5,  en¬ 
dorsed  and  delivei-(‘(l  to  tin*  Distinct  'fitle  Iusuranc(‘  Com 
pany. 

Check  of  Harry  IT  Carroll,  dat(‘(l  Jum*  1,  1915,  to  the 
order  of  Jose])h  d.  .Mo(‘bs  for  $1,000. 

Check  of  the  Carroll  Fdi'ctric  Conpiany,  dated  dune  8, 
1915,  to  the  order  of  doseph  d.  Moebs  for  $1,000. 

Check  of  Harry  B.  (’ariadl  to  A.  d.  Tholl  May  19,  1915 
for  $400.00. 

The  checks  of  the  Carroll  Electric  Company  were  recorded 
in  a  special  account  in  the  books  of  the  (hirroll  Electinc  Com- 
])any  in  the  name  of  the  plaintiff  Moebs,  but  not  charg(‘d  to 
him  in  his  regular  account.  The  cnitries  were  necessarily 
made  in  the  Carroll  Electric  Company's  books  as  a  matter 
of  record  and  held  against  this  defendant  ])(‘rsonally,  either 
to  be  returned  from  the  funds  of  Frances  (J.  Carroll  from 
the  sale  of  her  notes  and  securities  or  charged  to  this  de¬ 
fendant’s  ])(*rsonal  account  against  his  share  of  the  aiiiiual 
profits  of  said  partnership.  The  history  of  the  notes  is  as 
follows:  On  duly  20,  1912,  the  $2,500  note  was  ])urchased 
from  Frank  T.  Bawlings  Com])any.  On  November  7,  1912, 
the  $500  note  was  ]ntrchased  from  the  same  party.  These 
notes  were  the  property  of  Mrs.  Carroll  and  were  held  by 


n.  R.  CARROLL  ET  AT,.  VS.  J.  J.  MOEBS. 


49 


lier  until  the  latter  part  of  1914,  when  they  were  turned  over 
to  me.  The  notes  were  ])urchased  upon  my  promise  to 
indemnify  ^Irs.  Carroll  should  they  prove  a  loss.  We  had 
no  end  of  trouble  collectin.ij:  the  interest,  until  finally  I  took 
them.  On  January  22,  1915,  the  $2,500  note  was  used  by  me 
as  my  property  the  same  havinu’  been  offered  as  collateral 
to  a  Surety  Com])any.  The  lare:er  note  has  since  been  par¬ 
tially  paid  by  forced  sale  of  the  property  on  which  it  was 
secured.  The  $500  note  has  been  reduced  to  $300. 
G7  It  is  now  in  my  ])ossession  as  one  of  my  assets. 

21.  At  the  time  of  the  transfer  of  the  Q  Street  prop¬ 
erty  to  Randolph  Warwick  the  leds^er  of  the  Carroll  Electric 
Company  shows  that  Jose])h  J.  ^[oebs  was  indebted  to  said 
company  for  labor  and  material  furnished  in  connection 
with  building  transactions  other  than  those  mentioned  in 
the  bill  of  com])laint  in  th(‘  sum  of  $0,309.73. 

22.  Xo  funds  of  the  defendant  Frances  (1.  (.Virroll  were 
entrusted  to  this  defendant  to  be  used  in  the  ])urchase  and 
construction  of  714  12th  Street,  X".  W. 

23.  All  of  the  ])i*operty  and  money  j)ut  into  the  purchase 
of  the  site  and  the  construction  of  the  building  known  as 
714  12th  Street,  X.  AV.  were  tlie  proj)erty  and  money  of  the 
copartnershi]),  the  Carroll  Fih'ctric  Company.  Part  of  the 
l)roperty  which  went  into  tin*  ])urchase  of  the  said  site  was 
the  aforementioned  ])rop(‘rty,  12)18  Q  Street,  X.  W.,  which 
was  purchased  by  said  copai'tnei'ship  from  the  defendant, 
Frances  (1.  Cai’roll.  All  lh(‘  disbin'sements  on  account  of  the 
purchase  and  ei’ection  of  said  building  714  12th  Street,  X.  AV. 
appear  in  the  account  books  and  records  of  the  Carroll 
Fllectric  (^ompany,  and  in  no  other  books.  The  entries  of 
such  records  are  in  the  handwriting  of  the  accountant  in 
charge.  Ah’.  Charles  AVeschlei*,  and  his  assistants,  whose 
names  and  addresses  appear  in  answer  Xo.  13  hereof. 
These  entries  were  made  contem])oraneously  with  the  pay¬ 
ments  and  transactions. 

The  disbursements  were  made  i)artially  in  cash  and  par¬ 
tially  by  checks  drawn  by  the  Carroll  Electi’ic  Company  on 
the  Commercial  Xational  Hank  of  AVashington,  D.  C., 
08  from  X'ovember  22,  1915,  to  September  1,  1910.  A 
listing  of  said  checks  would  appear  to  unduly  lengthen 
this  answer,  but  said  checks  will  be  exhibited  to  counsel  for 
plaintiff  and  produced  in  evidence,  if  desired  by  plaintiff. 

4— 4445a 


50 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


24.  There  are  no  entries  in  the  books  or  records  of  tin* 
Carroll  Electric  Company  concerning  the  properties  1514  S 
Street,  17.10  and  17.18  T  Street,  1.318  Q  Street  and  1215  10th 
Street,  except  credits  in  the  account  of  the  plaintitl’  ^Moebs 
for  his  excess  charges  above  estimates  in  connection  with 
the  above-mentioned  properties.  These  credits  were  carried 
in  a  suspense  account  heretofore  referred  to  in  answer  Xo. 
.3.  The  suspense  account  entries  are  in  the  handwriting  of 
Mr.  Charles  AV  eschler,  or  one  of  the  persons  mentioned  in 
answer  Xo.  13.  See  other  answers,  particularly  Xo.  23. 

25.  Eents  for  the  10th  Street  property  have  been  collected 
by  real  estate  agents  at  the  direction  of  this  defendant.  A 
book  account  entirely  distinct  and  separate  from  the  ac¬ 
counts  of  the  Carroll  Electric  Company  has  been  kept  of 
all  such  rents  and  of  the  disbursements  on  account  of  said 
property.  Said  book  will  be  exhibited  on  request.  For  con¬ 
venience  and  in  order  to  prevent  a  ])ossible  mingling  of  these 
funds  with  those  of  the  Carroll  Electric  Company,  or  of 
this  defendant  personally,  the  funds  in  connection  with  this 
j)roperty  have  been  de])osited  in  the  name  of  Frances  (J. 
Carroll,  who  holds  title  to  said  pro])erty  in  trust  for  the 
])laintirf  Moebs  and  this  defendant.  Rents  have  been  dis¬ 
bursed  for  (‘xpenses,  lixed  charges  and  reduction  of  debt. 

2().  At  the  time  of  the  collection  of  the  first  rents 
()9  on  account  of  the  10th  Street  ])roperty,  the  ])laintiff 
Moebs  was  indebted  (on  transactions  outside  the  bill 
of  complaint)  to  the  Carroll  Electric  Company  in  the  sum  of 
$b,5()3.38,  as  appears  on  the  ledger  and  in  additional  sums, 
which  hatl  not  yet  reached  the  ledger,  as  explained  in  an¬ 
swer  Xo.  12. 

27.  This  defendant  submitted  to  the  ])laintitT  ^loebs  type¬ 
written  sheets  showing  receipts  and  disbursements  on  ac¬ 
count  of  S  Street,  T  Street  and  10th  Street.  The  last  state¬ 
ment  was  submitted  May,  1910.  The  plaintitf  Moebs,  in  the 
presence  of  this  defendant,  made  copies  of  the  totals  in  a 
note  book  or  ])a])er  in  his  ])ossession,  and  as  far  as  this 
defendant  recalls,  the  ])laintitY  Moebs  did  not  recpiest  that 
co])ies  of  these  statements  be  furnished  for  his  tiles.  This 
defendant  has  no  knowledge  of  typewritten  copies  sucli 
as  were  submitted  the  defendant,  having  been  made  other 
than  copies  of  the  totals  made  by  the  plaintiff  above  re¬ 
ferred.  The  statements  submitted  to  Moebs  are  in  this  de¬ 
fendant’s  possession. 
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28.  There  does  not  and  never  did  appear  anywhere  upon 
tlie  l)ooks  of  the  Carroll  Kleetrie  Com|)any,  any  item  whicli 
refers  to  rents  charged  the  company,  for  the  occupation  of 
])remises  714  12th  Street.  Kntries  for  interest  and  other 
fixed  charges,  however,  occur  in  the  books  of  the  Carroll 
Electric  Company  in  the  account  of  fixed  charges. 

29.  There  is  in  the  ])ossession  of  the  Carroll  Electric  Com¬ 
pany  a  considerable  amount  of  correspondence  between  the 
C.^arroll  Electric  Com])any  and  its  subcontractors  concern¬ 
ing  the  building  of  ])ro])(‘rty  714  12th  Street,  owned  and 

erected  by  said  com])any.  Said  company  also  has 
70  certain  correspondence  with  j)laintifT  Moebs  concern¬ 
ing  S,  T.,  Q,  loth  and  12th  Street  properties. 

This  defendant  does  not  at  this  time  recall  the  existence 
of  anv  other  written  or  documentarv  evidence  other  than 
that  leferred  to  in  this  and  the  foregoing  answers,  except 
that  there  is  in  the  possession  of  the  defendant,  Frances  G. 
Carroll,  corres])ondence  between  this  defendant  and  said 
defendant,  Franc(‘s  (i.  Cari’oll,  and  there  is  in  the  posses¬ 
sion  of  this  defendant  c(‘rtain  ])artial  statements  by  ])lain- 
tiff  Moebs  of  the  cost  of  the  er(‘ction  of  the  pro])erties  here¬ 
tofore  mentioned  and  certain  checks  which  relate  to  some 
of  the  transactions  heretofore  mentioned. 

This  defendant  states  that  thei’e  mav  l)e  in  existence 
written  oi*  documentai’v  evidence  not  heretofore  mentioned 
which  he  does  not  now  remember  and  which  mav  hereafter 
be  called  to  his  attention,  or  which  he  may  hereafter  find; 
and  liaving  answered  as  fully  and  completely  as  possible  at 
the  present  time  he  does  not  att(nn])t  to  state  that  there  is 
no  other  written  or  documentarv  evidence  relating  to  the 
subject  mattei’s  of  said  suit.  All  correspondence,  docu¬ 
ments  or  recoi-ds  I'elating  to  the  subject  matters  of  this  suit 
will  be  exhibited  and  ])roduced  on  reipiest. 

IIAKRY  R.  CARROLL. 


District  of  Columbia,  ss: 

Harry  R.  Carroll,  being  first  duly  sworn,  deposes  and 
says:  That  he  has  read  the  foregoing  answers  by  him  sub¬ 
scribed,  and  he  verily  believes  the  matters  and  facts 
therein  stated  to  be  true. 
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Subscribed  and  sworn  to  liefore  me  tliis  18tli  dav  of  Jan- 
uary,  A.  1).,  1917. 

[notarial  seal.]  RICHARD  0.  SAXDERSOX, 

Notarjf  Public,  D.  C. 

Ausivers  of  Defendant  Frances  G.  Carroll  to  Plaintiff^s 

Interrogatories. 

Filed  January  18,  1917. 


Answers  are  numliered  to  conform  with  interrogatories. 

X’^OTE. — This  defendant  savs  tliat  she  has  little  or  no 

• 

knowledge  of  business  methods,  terms  or  accounting,  and 
that  she  left  most  of  the  details  of  her  business  transactions 
to  her  husliand  the  defendant  Harry  R.  Carroll,  and  that 
those  of  li(‘r  answers  made  on  information  and  lieliid*  are 
based  ui)on  inhiimation  received  by  her  from  time  to  time 
from  her  liusband,  which  information  she  believes  to  be 
true. 

1.  Yes. 

*J.  The  sum  of  if  1, 761. 75  of  my  personal  funds  went  into 
the  purchase'  of  the  site  of  1514  S  Street.  1  am  informed 
and  believe  that  a  sum  in  excess  of  $5,000  borrowed  on  the 
property,  which  was  the  estimated  amount  for  liuilding, 
was  claimi'd  by  tlu'  j)laintitT  Moebs  and  credited  to  him 
by  the  ])artne‘i*sliip  the  Cai'roll  Kh'ctric  Comjeany,  and  is  to 
be  recharged  against  me  bv  mv  husband  on  sale  and 
72  settlement. 

My  check  on  the  'Washington  and  Southern 
Bank  dated  January  15,  1919,  for  $1,750  to  Frank  T.  Raw¬ 
lings  Company.  My  check  on  same  bank  to  same  party 
dated  June  IS,  191.9,  for  $11.75. 

4.  Xone,  either  as  princi])al  oi'  interest. 

5.  Rents  were  collected  ])v  Dodd  &  (\).,  Thos.  .1.  Fisher 
&  Co.,  X".  L.  Sansliury  Co.  and  my  husliand,  and  were  ])aid 
to  me.  1  de])osited  same  in  bank  to  my  credit  and  used 
same  only  to  ])ay  interest,  taxes  and  other  fixed  charges  and 
expenses.  Xone  has  ])een  used  by  me  jiersonally.  I  have 
ke])t  an  account  of  same  which  I  will  exhibit  on  recpiest. 

G.  I  have,  out  of  said  rents. 

7.  The  sum  of  $2,G93.9G  of  my  ])ersonal  funds  went  into 
the  purchase  of  the  site  of  173G-1738  T  Street.  I  am  in- 
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formed  and  believe  that  a  sum  in  excess  of  $11,000  bor¬ 
rowed  on  the  property,  whicli  was  the  estimated  amount  for 
])uildin2:,  was  claimed  by  the  plaintiff  Moebs,  and  credited 
to  him  by  the  Carroll  Electric  Company,  and  is  to  be  re¬ 
charged  aefainst  me  by  mv  husband  on  sale  and  settlement. 

8.  My  check  on  the  Washington  and  Southern  Bank 
dated  June  3,  1913,  for  $2,600  to  Frank  T.  Kawlings  Co. 
Mv  check  on  same  bank  to  same  party  July  29,  1913,  for 
$33.96. 


9.  Xone,  either  as  principal  or  interest. 

10.  Answer  same  as  Xo.  5. 

11.  I  have,  out  of  said  rents. 

12.  I  was  informed  that  the  cost  of  tlie  Q  Street  property 
would  be  not  more  than  $7,000,  l)ut  in  fact  the  cost  of  the 

site  of  the  Q  Street  lot  was  $1,211.6.’),  the  cost  of  the 
73  construction  of  the  building,  (if  the  plaintiff  Moebs’ 
bill  for  $.‘),919.22  is  correct)  was  $6,996.88,  making 
the  total  cost  $8,208..‘)3.  The  amount  of  my  ])ersonal  funds 
which  went  into  the  site  and  building  are  as  follows:  I  de- 
livei'ed  to  my  husband  about  $800  in  cash,  real  estate  notes 
foi‘  $3,000,  and  bonds  $2,.’)00.  I  am  informed  and  believe 
that  my  husband  ])ersonally  disbursed  for  me  out  of  The 
])i‘o(*eeds  of  my  funds  and  securities  $80.1  on  account  of 
])ur(*hase  of  ground,  $1,000  to  ])laintiff  Moebs,  $607.66  to 
A.  J.  Tholl  for  ])lumbing;  that  he  paid  through  the  Carroll 
Electric  (\)mpany  and  held  as  a  charge  against  me  and  my 
s(‘curities  $406.6.)  on  account  of  ])urchase  of  ground,  $1,000 
to  plaintiff  Moebs,  $295  for  electrical  equipment  and  $175 
to  C.  A.  Muddiman  Co.  for  gas  and  lighting  ecjuipment;  and 
that  pending  a  final  accounting  and  settlement  my  husband 
caused  the  Carroll  Electric  Company  to  credit  the  plain¬ 
tiff  Moebs  with  $3,919.22  for  the  l)alauce  of  his  said  bill  and 
held  th(‘  same  against  me  and  mv  securities. 

The  d(‘sci-i|)tion  of  the  securities  delivered  by  me  to  my 
husband  is  as  follows: 


One  note  of  $2,500,  6%,  secured  by  real  estate,  block  86, 
lot  9,  maker  of  note  James  D.  Burn,  note  dated  December 
6,  1909  and  extended  from  time  to  time. 

One  note  of  $500,  6%,  secured  by  real  estate,  32  lots, 
scpiare  5214,  Berryville;  ^Maker  of  note  J.  W.  Rawlings. 
Xote  dated  June  9,  1909  and  extended  from  time  to  time. 
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$2,500  ill  Tabulatiiiij:  and  Kecordini*’  Machine  Co.’s  O/r 
bonds  maturin.i>:  1941.  Bonds  numbered  A-4414,  4415, 
&  B-979.  Two  of  $1,000  each  and  one  of  $500. 

They  were  held  l)y  me  nj)  until  a  short  time  before  the 
purchase  of  the  lot  on  Qne  Street. 

Id.  This  (juestion  has  been  answered  in  answer 

74  Xo.  12. 

14.  The  title  to  the  (J  Street  jiroperty  was  first  in 
my  name,  1  believe,  about  March  8,  1915. 

15.  To  Randolph  T.  Warwick  about  June  24,  1915,  in 
pursuance  of  an  aji:reement  with  the  (’arroll  Electric  Com¬ 
pany. 

10.  The  consideration  for  the  conveyance  of  the  Q  Street 
property  was  as  follows:  The  Carroll  Electric  C’ompany 
offer(‘d  to  take  over  the  (J  Street  ])ro])erty  at  cost  plus  $500 
profit  to  me,  the  net  amount  due  to  ni(‘  to  be  ]);iid  on  a  final 
adjustment  of  accounts  between  the  (’arroll  Electric  (’om- 
pany  and  the  plaintiff  Mo(‘bs,  and  between  tin*  (’arroll 
Pllectric  (’ompany  a^/nl  niyscJf.  I  acc(‘pted  the  offm*,  and 
at  the  reipiest  of  the  (’arroll  Electric  (’oinpany  deeded  the 
jiroperty  as  stated. 

17.  The  net  amount  due  to  me  bv  the  (’ari'oll  Electric 
C’ompany  has  not  yet  been  ascmtained  or  paid  to  me. 

18.  None  whateviu’. 

19.  None. 

20.  I  have  never  been  a  partner,  nor  in  any  manner  inter¬ 
ested  in  the  co])artnershi])  —  the  Carroll  Electric  Company. 
I  have  never  been  a  creditor  of  said  copartnership  except  in 
the  manner  set  out  in  answer  Xo.  10. 

21.  Heretofore  answered. 

22.  1  do  not  now  recall  anythin^’  other  than  what  1  have 
stated  in  my  answer  to  the  plaintiff's  bill  and  in  the  fore- 
fi’oinj?  answei’s  to  inten-oi!:atori(‘s  which  1  believe*  to  be* 
material  to  the  ])laintiff's  claims,  cxci'pt  that  I  have  in  my 
possession  books,  accounts,  checks,  etc.,  relatin.u:  to  the 
collection  and  disbursements  of  rent,  and  the  followini*’ 
written  statements  received  by  me  from  my  husband  at  the 

dates  thereof,  namely, 

75  June  4,  1913,  concernini*’  T  Street  pro])erty. 

About  February,  1915,  concerninj^-  lOth  Street 

property. 

March  25,  1915,  concernini*:  Q  Street  property. 
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June  15  or  16,  1915,  concerning  Q  and  r2tli  Street  prop¬ 
erties. 


FRANCES  G.  CARROLL. 


District  of  Columbia,  ss: 

Frances  G.  Carroll,  being  first  duly  sworn,  deposes  and 
savs:  That  she  has  read  the  foregoing  answers  bv  her  sub- 
scribed  and  knows  the  contents  thereof ;  and  she  verily 
believes  the  matters  and  things  therein  contained  to  be 
true. 

FRANCES  G.  CARROLL. 

Subscril)od  and  sworn  to  before  me  this  18th  dav  of 

ft- 

Januarv,  A.  D.,  1917. 

[notarial  seal.]  RICHARD  O.  SANDERSON, 

X  of  a  rtf  PnhliCy  D.  C. 

Order  Heferriurj  Caifsc  to  Special  Master  to  State  Account. 

Filed  March  15,  1917. 

##****# 


On  motion  of  the  ])laintiff,  l)oth  the  (h'fioidants  consent¬ 
ing,  it  is  by  the  Court  this  15th  day  of  Mai*(*h,  1917, 
Adjudged,  oi’dered,  and  d(>creed  that  this  cause  bo  and 
it  hereby  is  referred  to  Louis  A.  Dinit,  Es((.,  as  Special 
Mastei*,  to  state  the  account  of  the  ])arties  hereto, 
76  including  the  account  Ixdween  the  plaintiff  and  the 
copartnership  known  as  Cari’oll  Electric  Company, 
but  without  making  any  lading  of  law  or  linding  of  fact  as 
to  the  I'elations  which  the  said  ])arti(‘s  bear  to  one  another 
()]•  to  th(‘  r(*al  estati‘  mentioned  in  tin*  ])leadings,  except  as 
such  I'elationshij)  is  admitted  in  tin*  pleadings,  and  without 
making  any  ruling  of  law  or  tinding  of  fact  u])on  any  of  the 
issiu's  raised  by  the  ])l(‘adings  (‘XC(‘])t  as  to  the  amount  or 
amounts  of  money  received,  invested,  jiaid  out  or  dislnirsed 
by  the  respective  parties  in,  about,  from  oi*  concerning 
said  real  estate,  and  the  accounts  between  the  plaintiff  and 
said  Carroll  Electric  Company;  and  so  far  as  may  be 
necessarv  in  the  stating  of  said  account  to  take  all  need- 
fill  testimony,  rule  uiion  the  admissibility  of  evidence,  and 
return  the  evidence  and  report  his  rulings  and  findings  to 
the  Court  subject  to  the  usual  right  of  exeception;  there 
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being  hereby  expressly  reserved  tor  the  future  determina¬ 
tion  of  tlie  Court  on  final  hearing  the  issues  of  law  and 
fact  raised  by  the  ])leadings  together  with  the  right  to  the 
))arties  to  otTer  in  ()])eu  court  at  the  final  hearing  upon 

said  issues  such  oral  testiinoiiv  and  other  evidence  as  tliev 

•  » 

mav  desire  or  mav  he  advised. 

»  • 

WEXDKLL  \\  STAFFORD, 

Justice. 

I  consent : 

J.  S.  EASBY-SMITII, 

Atiorueij  for  Both  Defendants. 

77  Order  Anwndinrj  Order  of  Beference  to  Special 

Master. 


Filed  April  2,  1!)17. 


l"j)oii  further  consideration  and  by  consent  of  all  the 
j)arties  to  the  cause  by  their  counsel,  it  is  this  2d  day  of 
A])ril,  A.  D.  I!tl7,  by  the  court  ordei’cd  that  the  order  of 
I'efereiice  ])asscd  herein  on  the  loth  day  of  March  be  and 
the  same  hei*ebv  is  ameiid(‘d  and  enlarg(‘d  bv  authori/iiig 
and  directing  the  Special  Mast(*r  to  take  and  hear  all  of 
the  testimony  to  be  submittinl  by  the  ])arties  in  the  cause, 
and  in  stating  tlie  accounts  belwetni  the  ])arties  to  report 
liis  findings  of  fact  and  conclusions  of  law  on  the  issues 
raised  by  the  ])leadings. 

WFXDFLL  F.  STAFFORD, 

Justice. 

We  consent. 

CHARLES  F.  CbVRUSI, 

Attorn(Of  for  Plaintiff. 

J.  S.  EASnV-SMITlI, 

Atfornep  for  Defendant s. 


Petition  for  A ppoint )nent  of  Beceirer. 

Filed  Febrnarv  20,  1918. 
******* 

Your  petitioner  resj^ect fully  represents  that  on  the  31st 
day  of  May,  191f),  he  exhibit  in  this  Court  his  bill  in  Equity 
against  the  defendants  above  named  for  an  accounting  with 
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respect  to  five  certain  iia reels  of  improved  real  estate  in 
the  District  of  Columbia,  the  record  title  to  which  is  in 
tile  defendant  Fi'ances  C.  CaiT(»ll,  wife  of  the  defendant 
Harry  K.  Carroll,  and  the  ecpiitahle  title  to  which  is 

78  in  this  petitioner  and  Harry  K.  Carroll,  as  their  in¬ 
terest  may  ajipear  aft(‘r  a  pi*oper  accounting  between 

them  in  the  suit  now  ])ending.  The  ])etitioner  asks  that 
his  ])ill  in  H(piity  may  be  read  as  a  part  of  this  petition  as 
fully  as  if  the  same  were  herein  again  at  length  set  forth. 
By  their  several  answers  filed  on  the  22d  day  of  Septem¬ 
ber,  1916,  the  defendants  admitted  with  respect  to  four 
of  the  })arcels  of  real  estate  in  the  bill  described  that  the 
defendant  Frances  (J.  Carroll,  holding  the  title  to  the  same 
as  trustee,  and  that  your  ])etition(*i’  was  entitled  to  a  one- 
half  interest  in  each  of  said  jiarcels  of  real  estate  subject 
as  hereinbefort‘  stalinl  to  a  ])ropei*  accounting  between 
them.  Bv  the  tmuns  of  tlu*  said  airswtu*,  it  was  denied  bv 
the  defendants  that  the  jilaintilf  Mo(‘bs  had  any  interest 
in  the  fifth  ])arcel  bi‘ing  a  businc'ss  pro])(‘i-ty  located  on  12th 
Sti’cet,  X.  AV.,  but  ass(‘rt(‘d  that  the  deHmdant  Frances  G. 
Carroll  holds  the  tith‘  to  said  last  nnuitioned  piece  of  real 
estate  as  a  trustee  for  the  Caiu-oll  Fh‘ctric  Com])any,  a  co- 
])artnershi])  of  which  lh(‘  d(*fendant  Harry  B.  Carroll  is 
the  senior  ])artner.  Tin*  pctitioiuu’  prays  that  the  answers 
of  the  defendants  may  bi*  i*(‘ad  as  a  ])art  of  this  petition  as 
fully  as  if  the  same  W(‘r(‘  iK'rchn  at  length  set  forth,  and 
your  ])etitionei‘  also  ])i-ays  that  his  rc'plication  to  the  said 
answers  tiled  on  the  oth  day  of  October,  1916,  may  be  read 
as  a  part  of  this  ])etition  as  fully  as  if  herein  at  length  set 
forth.  And  your  j)etitioner  says  that  the  above  entitled 
cause  was  l)y  consmit  rc‘feri'(*(l  to  Louis  A.  Dent  as  Special 
^Master,  and  that  hearings  ar(“  now  in  pi-ogress.  Petitioner 
says  that  each  and  (‘V(‘i*y  ])arc(‘l  of  I'eal  estate  in  said  bill 
and  answ(‘rs  nnuit ioiu'd  is  iin])roved  and  occupied 

79  by  tenants  and  that  each  and  eveu’y  —  of  said  par¬ 
cels  of  real  (‘state  is  (‘ncumber(.‘d  by  mortgage  and 

that  interest  payments  upon  the  same  become  due  at  in¬ 
tervals  and  that  befoiH*  this  litigation  can  be  finally  dis- 
])osed  of  nearly  all  if  not  all  ol*  the  said  mortgages  will 
have  to  be  renewed;  that  insurance  and  taxes  upon  said 
pro])erties  will  have  to  be  ])aid,  and  that  the  trustee  the 
defendant  Frances  G.  Carroll  is  a  young  woman  wholly 
without  business  experience  and  incapable  of  the  manage- 
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ment  of  said  properties,  and  tliat  in  fact  she  does  not 
manag'e  the  same  hut  leaves  the  management  of  the  trust 
proj)erties  as  well  as  of  all  of  her  personal  business  affairs 
entirelv  in  the  hands  of  her  hnshand  the  co-defendant 
Harry  K.  Carroll,  and  in  support  of  this  assertion  your  pe¬ 
titioner  files  herewith  and  prays  to  he  read  as  a  part  of 
this  j)etition,  the  dei)osition  of  the  dofeiidaiit  Frances  0. 
Carroll,  from  which  it  will  appear  that  all  of  her  business 
affairs  of  whatever  kind  are  managed  bv  her  said  husband 
the  defendant  Ilarrv  K.  Carroll,  and  that  the  defendant 
hhT.nces  (J.  Carroll  is  inca])able  of  the  business-like  and 
prudent  managcmient  of  tin*  ])ro])erties  in  dispute.  A  copy 
of  sai<l  d(‘position  of  the  defendant  Frances  (J.  Carroll  is 
hereto  annexed  marked  petitioner's  exhibit  A.  Your  peti¬ 
tioner  furth(*r  says  that  in  tin*  case  of  the  TJth  Street  prop¬ 
erty  it  is  and  has  Ihhmi  occupi(‘d  foi-  some  time  by  the  C\ar- 
i-oll  Fleet ric  ('ompany  and  that  tin*  said  Carroll  Flectric 
('ompany  i)ays  no  rent  foi*  thi‘  sanu‘  but  occu])ies  the  said 
])rop(‘rty  unihu'  claim  of  (Miuitabh‘  ownership  thereof. 
Voui’  petitioiuu’  says  that  for  the  conservation  of  the  vari¬ 
ous  propm’ties,  their  pro})er  management,  their  rental  or 
sale  as  oj)p<)rtunity  may  otVm*,  a  I'eceivei*  or  receiv- 
SO  (‘rs,  to  hold  and  manag(‘  said  properties  during  the 
piMubuicy  of  this  litigation,  should  be  appointed  by 
this  Honorable  ('ourt. 


Wherefore  j)etitioner  pi'ays  that  a  rule  may  issue  ad¬ 
dressed  to  the  defendants  Ilarrv  K.  (’arroll  and  Frances  0. 

« 

(’arroll  re(iuiring  them  to  show  cause  on  a  day  certain  why 
a  receiver  or  ri‘ci‘ivers  should  not  be  appointed  to  take 
charge  of  the  propiu'ties  in  dis])ute  between  the  i)laintiff’ 
and  the  defcnidants  ixuiding  the  litigation. 

JOS.  J.  MUFBS. 

CHAIH.FS  F.  CAKFSI, 

At  fin  tic  jf  fur  Plfff. 


Distkk'T  of  (’oi.umbia, 

Joseph  »J.  ^foebs,  being  first  duly  sworn  on  oath  says 
that  he  has  read  the  foregoing  ]>etition  bv  him  subscribed 
and  knows  the  facts  therein  stated  and  that  the  same  are 
true  and  that  those  stated  upon  information  and  belief  he 
believes  to  be  true. 


JOS.  J.  MOEBS. 
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Su))scrilKMl  and  sworn  to  heforo  ino  a  notary  public  for 
the  District  of  Dolninbia  this  25th  dav  of  Feby.,  1918. 
(xoTARiAi.  si:al)  WAlvMJF.X  ^1.  MITCIIELU 

Xotarij  Public,  D.  C. 

XoTE. — Xo  exhibits  atta(*hed  to  the  original  petition  for 
appointment  of  receivtn*. 


SI 


Uulc  to  Sltou'  ('ausc. 


Filed  Fel)rnarv  25,  191S. 


* 


* 


Fpon  (‘onsideration  of  the  |)etition  of  Joseph  J.  Moebs, 
it  is  this  25t]i  dav  of  Febriiarv,  191 S,  ordered  that  the  de- 
ftmdants  Ilariv  K.  Carroll  and  Fran(*(‘s  (r.  Carroll  show 
cause  on  th(‘  1st  day  of  Mareli,  1!)1S,  why  the  prayer  of  said 
petition  should  not  be  giant(‘d  and  a  receiver  appointed 
provided  that  this  rule  1k‘  served  upon  the  attorney  for  the 
defendants  on  or  before*  tlu*  2()th  dav  of  Februarv,  1918. 

F.  L.  SIDDOXS, 

Justice. 

Morshot's  pet  uni. 

S(‘rved  a  copy  of  the*  within  ruk*  on  I{at})h  B.  Fleharty 
Atty.  for  Ilariy  \l.  Carroll  and  Frances  (J.  CVirroll  per¬ 
sonal!  v:  Feb.  25,  1918. 

.MAURKd^:  SPLAIX, 

d., 

i\  S.  Marshal. 

Juiut  Ausin-r  of  I/arn/  P.  ('arrall  aud  Frances  (1.  (Jarroll 
to  Petition  f(tr  A  pioint  nooit  of  Peeeirer,  dec. 

Fih‘d  Mai’ch  15,  1918. 


-tc- 


* 


# 


The  joint  answer  of  Itari’y  \l.  Carroll  and  Frances  G. 
Carroll  to  the  ruh*  to  show  cause*  issued  herein  on  the  25th 
day  of  February,  1918,  and  to  the  petition  of  the  plaintiff 
for  ap}K)intinent  of  receivei*,  shows  to  the  court  as  fol¬ 
lows  : 


GO 
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82  Respondents  deny  that  tlie  pleadings  filed  and 
testimony  taken  in  this  cause  are  as  set  out  in  plain¬ 
tiff’s  said  j)etiti()n  and  for  a  correct  statement  of  same  and 
the  effect  thereof  resi)ondents  refer  to  the  record  itself. 

That  while  all  of  the  real  estate  described  in  the  plead¬ 
ings  and  involved  in  this  controversy  is  encumbered  by 
mortgages,  respondents  state  that  no  interest  payments 
upon  the  same  are  in  arrears  and  that  said  mortgages  will 
not  soon  have  to  be  renewed,  as  stated  in  said  petition,  for 
the  reason  that  the  mortgages  other  than  those  held  by 
Building  and  Loan  Associations  have  already  been  re¬ 
newed  and  have  several  years  to  run,  and  all  of  said  mort¬ 
gages  are  in  full  force  and  effect. 

ResjK)ndents  state  that  the  defendant  Frances  G.  Carroll 
has  successfully  and  prudently  managed  all  of  said  proj)- 
ei’ties  (except  th(‘  Twelfth  Street  ju‘o])erty,  over  which  she 
exercises  no  control)  and  that  same  are  now  all  fullv  rented 


at  fail-  and  i-(‘as<)nable  rentals,  and  are  being  operated  at 
the  l(‘ast  possible  ex])ense.  Res])ondents  further  state  that 
shortly  prior  to  the  bringing  of  this  suit  by  ])laintiff,  there 
was  exhibited  to  plaintiff  a  full  and  conpilete  statement  of 
ree(‘ipts  and  (‘Xpenses  with  respect  to  said  apartment  prop¬ 
erties  and  that  said  ])laintiff  voiced  no  disapjiroval  of  same 
but  appeared  to  b(‘  entirely  satisfied  therewith  and  with 
the  manag(*ment  and  handling  of  said  ])ro])erties.  Re¬ 
spondents  stat(‘  that  th(‘  said  Frances  (J.  Carroll  has  always 
k(‘l)t  or  caused  to  be  k(‘j)t.  true,  complete  and  accurate  item¬ 
ized  ac(*ount  of  all  ex]»enditures  and  recei])ts  in  reference  to 
said  ai>artment  properties  and  that  she  will  continue 
so  to  do,  and  that  she  will  at  any  time  when  called 
n])on  by  th(‘  said  ])laintiff  give  to  him  a  full  and  de- 
tailecl  statimnmt  and  a(*(*ount  of  same. 


Res])oinh*nts  state*  that  an  a(*(*urate  and  true  account, 
with  respect  to  tin*  prop(*rties  IbH  S  Street;  17»^G  and  17o8 
T  Stre(*f,  and  1217)  Tenth  Street,  shows  the  following: 

Receipts  from  17)14  S  Street,  $.'),l)8f).G0,  all  operating  ex- 
])enses,  including  interest  on  mortgage  and  water  rent,  and 
taxes,  $4,o89.2(). 


Recei]>ts  from  17.‘>f)  and  17o8  T  Street  $5,1G3.47;  all 
o])erating  ex])enses,  including  interest  on  mortgage  and 
water  rent  and  taxes,  $5,167.53. 

Receii)ts  from  1215  Tenth  Street,  $5,692.06;  all  operating 
expenses  including  interest  on  mortgage,  water  rent,  and 
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taxes  $5,821.34.  That  a  comparison  of  the  gross  receipts 
and  expenses  in  the  foregoing  statement  covering  the  en¬ 
tire  period  shows  a  deficit  due  said  Frances  G.  Carroll,  but 
that  at  the  present  time  with  all  the  apartments  fully  rented, 
as  has  now  been  accomplished,  said  properties  will  be 
operated  at  a  profit. 

Respondents  further  state  that  the  defendant  Frances 
G.  Carroll  advanced  out  of  her  own  personal  estate  ap¬ 
proximately  the  sum  of  $1,750.00  to  purchase  the  ground 
for  premises  1514  S  Street,  and  approximately  $2,G00.00  to 
purchase  the  ground  for  premises  173G  and  1738  T  Street, 
and  that  as  alleged  in  plaintiff’s  bill  of  complaint  the  title 
to  these  properties  was  taken  in  her  name  to  better  secure 
to  her  the  repayment  of  the  amounts  so  advanced  and  that  it 
was  understood  and  agreed  that  such  advances  would  con¬ 
stitute  a  lien  ui)on  and  against  said  ]>ro])erties.  That 
84  in  order  to  finance  the  building  of  the  im])rovements 
located  on  said  real  estate,  $5,000.00  was  borrowed 
and  secured  by  mortgage  on  the  S  Street  property,  and 
$11,500.00  was  borrowed  and  secured  by  mortgage  on  the 
T  Street  i)ro])erties  and  that  the  said  Frances  G.  Carroll 
was  and  still  remains  the  maker  of  the  ]iromissory  notes 
representing  said  loans  secui'ed  as  aforesaid  and  she  became 
and  still  remains  primarily  liable  for  the  ])ayinent  of  said 
])romissory  notes  and  that  same  are  outstanding  against 
her.  Res])ondents  aver  that  there  still  remains  due  the  said 
Frances  G.  Carroll  the  $1,750.00  advanced  on  account  of 


the  S  Street  ])roperty  and  the  $2,G00.00  advanced  on  ac¬ 
count  of  the  T  Street  ]u*o])erties,  with  interest  on  each 
amount  from  the  res])ective  dates  said  advances  were  made, 
which  items  of  ex])ense  ai'e  not  included  in  the  statement 
set  out  above  as  to  recei])ts  and  ox])enses. 


Respondents  further  show  that  while  Frances  G.  Carroll 


made  no  advance  or  loan  with  res])ect  to  ])roperty  1215 


Tenth  Street,  that  when  the  property  was  purchased,  title 


thereto  was  taken  in  her  name  and  that  in  order  to  finance 


the  building  of  improvements,  a  loan  of  $15,000.00  was  pro¬ 
cured,  secured  by  mortgage  on  said  i)roporty  and  that  said 
Frances  G.  Carroll  executed  said  mortgage  and  signed  the 
evidence  of  indebtedness  secured  therebv  and  she  still  re- 
mains  primarily  liable  for  the  payment  of  same. 

Respondents  further  show  that  with  respect  to  the  prop¬ 
erty  714  Twelfth  Street,  the  answers  of  the  defendants  filed 
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herein  specifically  and  niuMjuivocrtlly  (l(*iiy  that  the  plaintilT 
Moebs  has  or  ever  had  any  intiM’est  in  or  lien  aicainst  said 
real  estate;  that  the  i-ecord  further  shows  that  since  its 
85  ac(|iiisition  said  ])i'op(‘rty  has  lH*en  in  the  possession 
of  and  since  completion  (»f  im])rovements  occn])ied  by 
the  co-partnershij)  known  as  C'arroll  Electric  Com])any, 
and  that  said  co-])artn(‘rs  claim  to  be  the  beneficial  owners 
of  said  real  estate  snbj(‘et  only  to  a  moi’ti^aire  thereon  for 
$20,00().()()  and  the  liim  of  the  (ieftmdant  Frances  (1.  Carroll 
for  the  amount  due  to  Inn-;  that  om‘  Lewis  1).  Carroll  is  a 
co-partner  with  defendant  Harry  IL  Cai’roll  in  said  ])artner- 
ship  and  that  neither  the  Carroll  hdectric  Company  as  such 
nor  said  Lewis  1).  Cai  rolh  individually  or  as  a  ])artner,  is 
a  party  to  this  siut. 

That  the  said  partmo’s  Harry  IL  Carroll  and  Lewis  D. 
Carroll  occn])y  the  entire  I’welfth  Street  ])remises  and  use 
the  same  in  their  bnsini'ss  nndei*  tin*  (*laim  of  ownershi]) 
thereof,  as  timants  in  common  in  fi*(‘;  that  no  ])ei*son  oi* 
corporation  occn]m‘s  any  ])art  therecd'  and  that  no  r(*nt  is 
paid  therefor  by  any  oin*,  so  tliat  tlno'e  is  no  income  to  Ik* 
collected  ther(‘from  by  a  IL‘ceiv(‘r  and  no  ])ossc‘ssion  to  be 
taken  by  such  a  IL*ceiv(‘r  unless  tin*  Court  shall,  jjcnflrnff 
life  on  tin*  unsupported  and  absolutely  d(*nied  av(*rments 
of  the  bill,  summarily  dis])oss(.*ss  tin*  def(*ndant  Harry  IL 
Carroll  and  his  (‘o-pai’t in*i-.  'That  if  said  co-])artin*rs  were 
dispossessed,  such  ousti*r  would  ntti*rly  (U‘stroy  their  busi¬ 
ness  and  they  would  suffer  irr(*parabk*  loss  for  which  they 
would  have  no  recourse*  airainst  the  ])laintiff  or  anyone  else. 

Wherefore  tin*  pi’eniises  consid(‘r(*d,  i-e*spt)ndents  pray 

that  said  rule  to  show  cause  issiu*d  ln*i‘ein  mav  be  dismissed 

* 

and  the  prayer  of  tin*  plaintiff's  petition  deni(*d. 

HAKMJV  IL  (LVKHOLL. 
FILVXCd^S  (L  CAKKOLL. 

RALPH  B.  FLFIIARTY, 

W.  G.  JOHXSOX, 

Atti)HU'ifs  fite  Ilt's/KHtflenf,'^. 


8G  District  of  Colcmbia, 

Harrv  R.  Carroll  and  Frances  0.  Carroll  beim?  first  diilv 
sworn  on  oath  state  that  they  have  read  the  foregoinu;’ an¬ 
swer  by  them  subscribed  and  know  the  contents  thereof ; 
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that  the  matters  and  thiiii^s  therein  stated  of  their  own  per¬ 
sonal  knowledge  are  true  and  those  stated  upon  informa¬ 
tion  and  belief  thev  believe  to  be  true. 

llAKKV  R.  CARROLL. 
FRANCES  G.  CARROLL. 

Subscribed  and  sworn  to  before  me  this  14  day  of  March, 
A.  D.  1918. 

(notarial  seal.)  clarence  I.  GESSFORD, 

Xotarif  Public,  I).  (\ 

Order  Disuiissiufi  Pule  to  Shotr  Pause  and  Dcnifiuf/  Ap- 

plicatiou  for  Pt'ccicership. 

Filed  :^larch  22,  1918. 

m  *  m  *  *  *  * 


Tliis  cause  came  on  to  lie  luRird  u])on  tlie  ])etition  of 
])laintitT  for  ajipointnuMit  of  R(‘e(‘iv(*rs  ami  rule  to  show 
cause  and  answer  of  defendants,  whereupon  in  considera¬ 
tion  thereof,  it  is  this  22nd  day  of  March,  1918, 

Ordered  that  said  rule  to  sliow  cause  issued  herein  on 
the  25th  dav  of  Februai‘v,  1918,  be  and  the  same  herebv  is 
dismissed  without  p]*e,jndic(‘  and  th(‘  pi*ay(‘r  of  jilaintiff’s 
said  petition  for  the  apjiointnient  of  Receivers  is  denied. 

F.  L.  SIDDONS, 

Justice. 
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Order  A ppoiuti)ui  'Frustees  to  Sett. 


Filed  March  22,  1918. 


Upon  consideration  of  the  ])leadings  herein  and  the  con¬ 
sent  hereto  of  counsel  for  the  ]uirties,  [ilaintiff  and  defend¬ 
ants,  it  is  this  22nd  day  of  March,  1918, 

Adjudged,  ordered  and  decreed  that  the  following  parcels 
of  real  estate  mentioned  and  described  in  the  pleadings  be 
sold,  to  wit : 

Lot  105  in  J.  W.  Rawlings’  subdivision  of  Lot  27  in  Square 
192,  as  per  plat  recorded  in  the  office  of  the  Surveyor  of  the 
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District  of  Columbia,  in  book  47  j»l  pai^c  17.4,  Ixunir  im])rovo(l 
by  premises  known  as  l.‘^»14  S  Sti'e(‘t,  Xortliwi‘st,  Washiiiij:- 
ton,  D.  C.,  incbuliiii^  ])(‘i-])elnal  riirlit  of  way,  for  alley  ])nr- 
pose,  over  the  West  'Fwo  feet  'Fen  incluvs  front  on  a  Thirty 
foot  alloy,  by  the  full  depth  of  lot  1(U>,  in  the  same  snbdivi- 
sion;  also  Lots  114  and  ll.'),  in  J.  .M.  Vaianim  and  others’ 
subdivision  of  Lots  in  Sipiare  as  ])er  ])lat  recorded  in 
the  ofFice  of  the  Snrv(‘yor  foi*  the  Disti’ict  of  Columbia,  in 
book  15  at  ])a.ir(‘  70,  beiiiL^  im])rov(‘d  by  premises  known  as 
17.3()  and  17.48  T  Street,  Xorthw(‘st,  Washinicton,  1).  C. ; 
also  Lots  125  and  120  in  Kind’s  snbdivision  of  Lots  in 
Square  .408  as  per  plat  ri‘corded  in  the  oHice  of  the  Sur¬ 
veyor  for  the  District  of  Columbia,  in  book  18,  at  paire  1)0, 
bein^  im])roved  by  ])i-(‘mises  known  as  1215  4’enth  Street, 
X'orthwest,  Washington,  D.  ( 

4’hat  said  ])arc(‘ls  of  i*eal  estat(‘  shall  bt*  sold  friH*  of  all 
claims  of  any  of  th(‘  parti(*s  to  this  cause,  and  of  all  liens, 
exce])t  those*  of  tin*  I'ecordcd  de(*ds  of  trust  nu'iitioned 
88  in  the  pi'oceedinirs,  and  taxes  for  tin*  cni'reiit  year — 
not  vet  due  and  inivabh*. 

•  i  • 

It  is  further  adjndLi(‘d,  oidered  and  d(‘creed  that  ]bd])h 
B.  Fdehartv  and  .John  L.  Cassin  lu*  and  tlu‘v  are  herebv 
appointed  trnst(*es  to  make*  said  sale,  upon  nivinu'  beend  or 
bonels  with  sni'e*ty  to  be*  appioved  by  the  Coni't,  in  the*  pen¬ 
alty  of  $12,()0().()()  100  and  that  the*  adve'rt ise*me*nt  of  said 
sale  shall  be*  in  'Flu*  14v(*ninLi‘  Stai'  Xe*ws])a])e*r. 

It  is  fnrthe*r  adJnel.Lieel,  oreh*i’e'd  and  de*e*re*e*d  that  upon 
the  tinal  ratilicatie)n  of  said  sale*,  the*  account  of  said  trus¬ 
tees  makiiii*-  said  sale*  shall  be*  >tateHl  by  the  Sp(*cial  Master 
before  whe)m  this  cause  is  now  ])e‘ndin,ii',  nnde*r  the  orelers 
heretofe)re  j)asseel  in  this  e-anse*,  who  shall  also  state  the  dis¬ 
tribution  of  the  balance*  of  the*  fund  in  the*  hanels  of  the*  said 
trustees,  in  a(*corelance  with  his  lindintis  as  to  the  i‘ii»hts  e)f 
the  parties  under  the  said  exist im*'  e)relei's  of  reference  to 
him. 

It  is  further  orelereel  that  the  provisions  of  Kepiity  Bide 
X"o.  73  shall  in  all  respects  be  com])lied  with. 

F.  L.  SIDDOXS, 

J usiicc. 
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ref  it  ion. 

Filed  March  7,  1921. 


The  ])etitioii  of  Hai'ry  T\.  Fari’oll  and  Frances  0.  Carroll 
i’esi)ectfnlly  shows  to  the  court  as  follows: 


1.  That  heretofore,  on  to-wit,  May  31,  191G,  the  plaintiff 
tiled  in  the  above  entitled  cause  his  hill  of  complaint  against 
yoiir  petitioners  setting  out  that  he  had  certain  interest  in 
the  various  ])arcels  of  real  estate  described  in  said 
89  hill  of  coni])laint. 

2.  That  on,  to-wit,  March  22,  1918,  a  consent  order 
was  passed  in  said  cans(‘  a])])ointing  Kalph  B.  Fleharty  and 
John  L.  Cassin  trustees  to  sell  a  ])art  of  the  real  estate  de¬ 
scribed  and  referred  to  in  said  bill  of  com])laint.  Subse- 
(piently  the  said  Ralph  B.  Fleharty  and  John  L.  Cassin 
sold  said  r(‘al  estate  and  in  dm*  course  re])orted  said  sale 
to  this  court  which  was  a])proved. 

3.  Petitioners  state  that  at  the  present  time  the  said 
Italph  B.  Flehai’ty  and  John  L.  Cassin  have  in  their  hands 
as  such  trnste(‘s  ])roceiMls  of  said  sales  amounting  to  ap- 
])roximately  $14,()()().()()  in  cash.  That  said  $14,0()().()0  is  on 
de])osit  in  a  local  Xational  bank  to  the  credit  of  said  Ralph 
B.  Fleharty  and  John  L.  Cassin,  trustees,  and  draws  but  3% 
interest  per  annum. 

4.  Petitioners  state  that  the  above  entitled  case  was  on, 

to-wit,  the  —  day  of - ,  referred  to  Louis  A.  Dent, 

Es(i.,  as  S])ecial  .Master  to  take  testimony  and  report  his 
findings  of  fact  and  law.  That  snbsecjiiently  on,  to-wit, 
the  3d  day  of  Decemlxn-,  1917,  the  ])laintiff  commenced  the 
taking  of  testimony  in  his  bcOialf  and  continued  at  irregular 
intervals  to  take  same  until  A])i*il  20,  1919.  That  these 
])etitioners  as  defendants  on,  to-wit,  the  5th  day  of  May, 
1919,  commenced  the  taking  of  testimony  in  their  behalf 
and  concluded  the  same  on  April  20,  1920,  when  it  was  an¬ 
nounced  by  counsel  for  both  ])laintiff  and  defendants  that 
their  respective  cases  were  closed.  It  was  then  announced 
by  the  Special  Master  that  he  would  expect  to  receive  from 
the  respective  counsel  digests  of  the  testimony  produced 


5— 4445a 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


before  liim.  Xeitlier  tlie  plaintiff  nor  the  defendant 

90  have  furnislied  said  Special  Master  with  digest  of 
testimony  and  no  argument  has  been  had  before  said 

Special  Master  upon  tlie  facts  or  law  of  the  case. 

5.  Petitioners  state  that  thev  are  advised  and  believe 
that  il  will  be  sevei‘al  months  before  said  Special  Master 
can  ])ossibly  make  his  r(‘])ort  as  to  the  facts  and  law  of  the 
case  as  directed  by  the  order  of  reference;  that  his  re])ort 
when  tiled  with  the  court  will  have  to  take  its  regular  turn 
and  it  will  be  a  matter  of  several  months  more  before  it 
can  be  j)resented  to  this  Court  u])on  the  exceptions  which 
will  undoubtedly  be  tiled  by  either  one  oi*  both  ])arti(‘s  to 
the  cause.  Your  ])etitioners  state  that  iii  the  event  of  a 
final  decision  adverse  to  their  contentions  as  set  forth  in 
their  answer  and  the  testimony  produced  before  the  S])ecial 
blaster  they  fully  expect  to  perfect  an  appeal  to  the  Court 
of  A])]ieals  of  the  District  of  Columbia.  And  ]ietitioners 
aver  that  thev  are  informed  and  l)elieve  that  it  cannot  be 
reasonably  expected  that  a  tinal  judgment  on  the  issues 
involved  in  the  above  case  can  be  had  under  two  or  two  and 
one-half  years  from  the  ])resent  time. 

6.  l\‘tition(‘rs  state  that  regardless  of  th(‘  tinal  outcome 
of  this  litigation  each  of  them  has  a  substantial  and  undis- 
])uted  iuteri‘st  in  tlie  fund  now  held  by  the  said  truste(‘s  as 
aforesaid.  That  thev  are  desirous  that  said  fund  or  a 
large  i)art  thereof  be  invested  under  direction  of  this  (k)urt 
so  as  to  produce  a  larger  income  than  now  earned  by  it, 
namely,  3^^. 

7.  Petitionci’s  state  that  thev  have  been  advised  bv  the 

«  « 

said  Ralph  B.  Fleharty,  one  of  the  said  trustees  and  who 
is  also  attorney  of  record  for  these  petitioners,  that 

91  he,  the  said  b*al])h  B.  Fleharty,  has  I’eceived  from 
(Jeorge  Y.  Worthington  and  George  Y.  Worthington, 

Jr.,  an  ai)])licatiou  for  the  loan  of  $13,()()().()()  on  the  joint 
note  of  said  George  Y.  Worthington  and  Geoi-ge  Y.  Worth¬ 
ington,  Jr.,  for  $13,()0().()0  payable  three  years  after  date 
bearing  interest  at  7 St  l)er  annum  to  be  secured  by  tirst 
deed  of  ti’ust  on  real  estate  in  the  District  of  Columbia 
known  as  Lot  (id  in  S<piare  i!47,  improved  by  jircunises  1345 
L  Street,  Northwest,  which  consist  of  a  three-story  and 
basement,  twelve  room  and  bath,  steam  heated  dwelling, 
rented  at  a  monthly  rental  of  $125.00  per  month.  Peti¬ 
tioners  state  that  thev  have  examined  said  real  estate  and 
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that  they  are  entirely  satistied  that  the  same  is  am])le  secu¬ 
rity  for  the  j)ayment  of  a  loan  of  $l,‘h()00.()0.  They  have  also 
caused  the  ])r()|)(‘rty  to  lx*  examined  by  four  disinterested 
real  estate  ai*ents  who  are  all  of  the  opinion  that  the  prop¬ 
erty  is  worth  $2‘2,()()0.()()  or  more,  as  evidenced  by  their  affi¬ 
davits  attached  hereto  and  prayed  to  he  considered  as  part 
hereof. 

8.  Petitioners  state  that  they  desire  that  $13,000.00  of  the 
fund  now  in  the  hands  of  said  Kal])h  B.  Fleharty  and  John 
L.  Passin,  trustees  as  afoi’esaid,  he  invested  in  first  deed  of 
ti’ust  note  of  said  (ieori»e  V.  Worthin^’ton  and  Geor2:e  Y. 
\Voi*thint>ton,  Jr.,  secured  as  aforesaid  on  the  above  de¬ 
scribed  ])remises.  They  furtln*!*  state  that  they  are  in¬ 
formed  and  believe  and  thercfoi-e  aver  that  the  said  Ralph 
B.  Fleharty  co-trustee,  is  entir<*ly  willini*:  that  $13,000.00  of 
saiil  fund  l)e  so  invested  but  that  the  said  John  L.  Cassin, 
trustee  as  aforesaid,  has  stated  that  he  would  not  agree 
to  such  investment  of  said  fund  and  that  he  gave  as  his 
reason  therefor  that  tin*  ])laintiff,  at  whose  election 
02  the  said  Passin  was  ap])ointed  trustee,  did  not  desire 
the  fund  to  lx*  invested,  as  the  plaintiff  wanted  the 
cash  monev  available*  to  him  tin*  minute  there*  was  a  final 
adjuelicatie)!!  e)f  the  riglits  e)f  the*  j)artie*s. 

\Vherefe)re  the*  pi*cmise‘s  ce)nside*re*el  your  j)etitioners 
pray : 


1.  That  an  e)rder  be  ])asseel  herein  elirecting  the  said 
Ralph  B.  Fleharty  anel  Je)hn  L.  Passin  to  appear  herein  on 

a  dav  certain  in  said  e)reler  name'el  anel  show  cause  if  anv 

•  » 

they  have  why  they  shoulel  not  invest  the  sum  of  $13,000.00 
of  the  fund  now  in  their  hanels  as  trustees  as  aforesaid  in 
the  note  e)f  (ieorge  Y.  Worthingte)n  anel  (Jeorge  Y.  Worth¬ 
ington,  Jr.,  payable  on  e)r  before  three  years  after  date 
with  interest  at  7%  ])e*i*  annum  payable  semi-annually,  said 
note  to  be  secureel  by  lirst  elecd  e)f  trust  on  premises  known 
as  Lot  (iO  in  Sejuare  247  in  the  ('ity  of  Washington,  District 
of  Polumbia. 

2.  That  an  oreler  be  passeel  herein  elirecting  said  trustees 
to  invest  the  saiel  sum  of  $13,000.00  in  the  note  of  George 
Y.  We)rthington  anel  George*  Y.  Worthington,  Jr.,  herein¬ 
before  described. 
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3.  And  for  sncli  otlior  and  furtlier  relief  as  the  nature 
of  the  ease  mav  require. 

HARRY  R.  CARROLL. 

J.  S.  E-S. 

FRANCES  G.  CARROLL. 

J.  S.  E-S. 

JAMES  S.  EASBV-S.MITII, 

Attf/s.  for  Petitioners. 


93  District  of  Columbia,  ss: 

We,  Harry  R.  Carroll  and  Frances  G.  Carroll,  do  solemnly 
swear  that  we  have  read  the  foregoing  petition  liy  us  sub¬ 
scribed  and  know  the  contents  thereof  and  that  all  facts 
therein  stated  are  true  to  the  best  of  our  knowledge  and 
belief. 

HARRY  R.  CARROLL. 

FRANCES  (;.  (bVRROLL. 


Subscrilied  and  sworn  to  before  me  this  *Jnd  day  of 
March,  A.  D.,  1921. 


(notarial  seal) 


District  of  Colu^ibia, 


11.  ().  THOMF^SON, 
Xotarif  Public,  I).  C. 


H.  Clifford  Dangs,  being  first  duly  sworn  deposes  and 
savs : 

That  I  am  and  have  been  for  the  last  20  years  engaged 
in  the  real  estate,  loan,  and  insurance  business  in  the  City 
of  Washington,  District  of  Columbia,  and  am  familiar  with 

real  estate  values  in  said  District  of  Columbia.  In  niv 

« 

ex])erience  as  a  real  estate  operator  I  have  appraised  real 
estate  for  the  ])urpose  of  ])lacing  or  negotiating  loans  se¬ 
cured  bv  deed  of  trust  on  the  same. 

I  have  ins])ected  premises  No.  13-F5  L  St.  N.  W.,  in  the 
(dty  of  Washington,  known  as  Lot  00  in  Square  247,  which 
consists  of  a  3  store  and  basement:  12  rooms  and  bath: 

steam  heated  dwelling.  In  the  light  of  my  exjieri- 
94  eiice  and  the  investigation  1  have  made  of  the  de¬ 
scribed  i>roperty  1  am  of  the  opinion  that  said  real 
estate  is  reasonably  worth  not  less  than  $22,000.00. 

1  am  not  in  any  wise  interested  in  the  sale  or  purchase 
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of  said  property  or  in  tlie  negotiation  of  a  loan  to  be  secured 
on  the  same. 

II.  CLIFFORD  BANGS. 

Subscribed  and  sworn  to  before  me  this  24th  day  of  Feb¬ 
ruary,  1921. 

(notarial  seal.)  C.  clarence  DODGE, 

Notary  Public ^  D.  C. 

District  of  Columbia,  55; 

Douglass  E.  Bulloch,  being  first  duly  sworn  deposes  and 

savs : 

% 

That  1  am  and  have  been  for  the  last  ten  years  engaged 
in  the  real  estate,  loan,  and  insurance  business  in  the  City 
of  Washington,  District  of  Columbia,  and  am  familiar  with 
real  estate  values  in  said  District  of  Columbia.  In  mv  ex- 
})erience  as  a  real  estate  operator  1  have  a])praised  real 
estate  for  the  purpose  of  ])lacing  or  negotiating  loans  se¬ 
cured  bv  deed  of  trust  on  the  same. 

% 

I  have  ins])ected  premises  No.  LUo  L  St.  N.  W.,  in  the 

(’ity  of  AVashington,  known  as  Lot  Ob  in  S^piare  247,  which 

(‘onsists  of  a  storv  and  basement:  12  rooms  and  bath: 

% 

steam  heated  dwelling.  In  the  light  of  my  experience  and 
the  investigation  I  have  made  of  the  described  property 
I  am  of  the  opinion  that  said  real  estate  is  reasonably 
95  worth  not  less  than  $22,500.00. 

I  am  not  in  anv  wise  interested  in  the  sale  or 
l)urchase  of  said  property  or  in  the  negotiation  of  a  loan 
to  be  secured  on  the  same. 

DOUGLASS  E.  BULLOCH. 

Snhsci  ibed  and  sworn  to  before  me  this  24  day  of  Feb- 
I’uarv,  1921. 

IxoTARlAL  SKAL.I  IL  OWEN  ED.MOXSTON,  diL, 

Notary  Public,  D.  C. 

District  of  Columbia,  ss: 

Percy  J.  Grady,  being  first  duly  sworn  deposes  and  says : 
That  I  am  and  have  been  for  the  last  IG  years  engaged 
in  the  real  estate,  loan,  and  insurance  business  in  the  City 
of  Washington,  District  of  Columbia,  and  am  familiar  with 
real  estate  values  in  said  District  of  Columbia.  In  my  ex- 
])erience  as  a  real  estate  operator  I  have  appraised  real 
estate  for  the  purpose  of  placing  or  negotiating  loans  se¬ 
cured  by  deeds  of  trust  on  the  same. 
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I  have  inspected  premises  Xo.  L  St.  X.  AV.,  in  the 

(’ity  of  Wasliin<!:t()n,  known  as  Lot  (>(>  in  S(piare  247,  which 
consists  of  a  .*>  story  and  hasenumt:  12  rooms  and  hath: 
steam  heated  dwellini''.  In  the  lii»lit  of  my  experience  and 
the  investigation  1  have  made  of  the  described  i)roperty 
I  am  of  the  oj anion  that  said  nail  estate  is  reasonably  worth 
not  less  than  $22,000.00. 

on  I  am  not  in  any  wise  interested  in  the  sale  or  pur¬ 

chase  of  said  property  or  in  the  n(*i»:otiation  of  a  loan 
to  he  secured  on  the  same. 

VVAICY  J.  (JKAI)Y. 

Subscribed  and  sworn  to  before  im*  this  24th  day  of  Feb- 
ruarv,  1921. 

[notarial  seal.]  \l.  () WFX  FDMOXSTOX,  Jr., 

Xofarjf  Public,  I).  C. 

District  or  (  olumbia,  ss: 

Maddox  Trenholm,  bein^j:  first  duly  sworn  deposes  and 

savs : 

* 

That  I  am  and  have  been  for  the  last  fourteen  vears  en- 

*> 

gaged  in  the  real  estat(‘,  loan,  and  insurance  business  in  the 
C’ity  of  Washington,  District  of  (’olumbia,  and  am  familiar 

with  real  estate  values  in  said  District  of  (’olumbia.  In  mv 

% 

experience  as  a  real  estate  op(‘rator  I  have  appraised  real 
estate  for  the  purpose  of  iilacing  or  negotiating  loans  se¬ 
cured  bv  deed  of  trust  on  the  same. 

* 

I  have  insjiected  ])remises  X’o.  l.'Uo  St.  X.  W.,  in  the 
(’ity  of  Washington,  known  as  Lot  (Jb  in  Sipiare  247,  which 
consists  of  a  J  storv  and  hasenumt:  12  rooms  and  bath: 

ft 

steam  heated  dwelling.  In  the  light  of  my  experience  and 
the  investigation  I  have  made  of  the  des(*ribed  pro])erty 
J  am  of  the  opinion  that  said  real  estate  is  ri'asonably  worth 
not  less  than  $22,500.00. 

I  am  not  in  any  wise  interested  in  the  sale  or  pur- 
97  chase  of  said  ])ro])erty  or  in  the  negotiation  of  a  loan 
to  l)e  secur(‘d  on  the  same. 

MADDOX  TRFXHOLM. 

Subscribed  and  sworn  to  before  me  this  24th  dav  of  Feb- 

ft 

ruarv,  1921. 

[notarial  seal.]  R.  OWEX  PIDMOXSTOX,  Jr., 

Notary  Public,  D.  C. 
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Report  of  the  Master. 
Filed  November  10, 1922. 


This  cause  was,  by  order  of  March  15,  1917,  as  amended 
by  order  of  April  2,  1917,  referred  to  me  as  Master,  to  state 
the  account  between  the  parties  and  to  report  my  findings 
of  fact  and  conclusions  of  law  on  the  issues  raised  bv  the 
])leadings. 

After  taking  my  oath  as  Master,  April  11,  1917,  and  with 
due  notice  to  the  i)arties,  1  ])roceeded  with  the  reference. 
1  return  herewith  the  record  of  testimony  before  me,  and 
also  the  exhibits  tiled  in  connection  therewith. 

'file  bill  is  for  dissolution  of  a  ])artuership,  alleged  to 
exist  between  the  ])laintiff  and  the  defendant  Harry  K. 
Carroll  in  respect  of  certain  real  properties  in  AVashington, 
District  of  Columbia;  for  a  decree  that  defendant  Frances 
(i.  Carroll  held  and  holds  the  legal  title  to  the  said  pro])- 
(‘I’ties  as  trustee  for  said  ])artuershi]) ;  for  a  sale  of  the 
])roperties  undisposed  of;  and  for  an  accounting  by  the  de¬ 
fendants  Carroll. 

99  The  ])ro})erties  in  (piestion  are,  in  the  order  in 

which  the  unimproved  lots  were  accjuired,  as  follows: 

(1)  Xo.  1514  S  St  reefy  N.  IT. — a  three-story  apartment 
house,  with  one  apartment  on  a  floor;  Lot  105  Kawlings’ 
Subdivision  of  Lot  27,  Scpiare  192. 

(2)  Xos.  17o(i-17o8  T  Street,  X.  IF. — two  three  story 
apartment  houses,  each  with  one  apartment  on  a  floor;  Lots 
114-115  Vernum’s  Subdivision  of  lots  in  Square  152. 

(M)  Xo.  1215  Tdifh  Street,  X.  IF. — a  four  story  apart¬ 
ment  house,  with  two  ai)artments  on  a  floor,  and  garage; 
Lots  125-120  in  King's  Subdivision  of  lots  in  Sipiare  308. 

(4)  Xo.  1318  (^)  Street,  X.  AV. — a  thi*ee-story  ai)artment 
house,  with  one  a])artment  on  a  floor,  and  a  garage;  Lot 
107  ill  AVaugh’s  Subdivision  of  lots  in  Square  241. 

(5)  Xo.  714  Twelfth  Street,  X.  IF. — a  three-story  double 
front  business  property,  with  back  building  (formerly  714- 
710  Twelfth  Street)  the  front  of  which  was  reconstructed, 
all  occupied  by  the  Carroll  Electric  Company;  Lot  52,  F.  G. 
Carroll’s  Sulidivision  of  lots  in  Square  288. 

The  only  real  parties  defendant  to  the  bill  (the  others 
being  nominal)  are  Harry  K.  Carroll  and  his  wife,  Frances 
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G.  Carroll.  Answers  were  filed  Itv  them.  The  answer  of 
the  former  sets  up  a  counter  claim  for  an  accounting  by 
plaintiff  as  to  the  cost  of  construction  l»y  him  on  all  of  the 
jiroperties.  The  answer  of  Frances  G.  Carroll  simply  states 
she  has  read  and  believes  the  answer  of  her  husband,  Harry 
R.  Carroll,  and  she  therefore  ado])ts  it  as  her  own. 

The  plaintitY  tiled  a  re])ly  to  the  answer  and  counter¬ 
claim  of  defendant  Ilarrv  R.  Carroll. 

100  Interrogatories  were  tiled  by  plaintiff,  addressed 
to  each  of  these  defendants,  and  were  answei’ed. 

After  the  hearings  before  me  had  begun,  and  some  time 
after  the  reference,  on  February  iJo,  a  ])etition  was 

tiled  by  ])laintiff  asking  the  ap])ointment  of  Receivers  for 
the  properties  undis])osed  of.  To  this  a  joint  answer  was 
filed,  March  15,  1018,  by  the  defendants  Carroll.  Ry  an 
order  passed  March  2l2,  1018,  the  j)rayer  of  this  ]ietition  was 
denied,  without  prejudice;  and  on  the  same  day  another 
order  was  ])assed,  directing  the  sale  of  the  S,  T  and  Tenth 
Street  projierties  (Xos,  1,  2  and  M),  a])])ointing  Ral])h  B. 
Fleharty  and  John  L.  Cassin  trustees  to  make  sale,  and 
directing  the  Master  to  state  the  account  of  sale  by  the 
trustees  and  tlu‘  distribution  of  the  balance  of  tlie  ^iroceeds 
of  sale  in  accordance  with  his  tindings  as  to  the  rights  of 
the  parties  under  the  original  orders  of  reference.  The 

sales  were  made  bv  the  trustees  and  were  confirmed  bv  the 

•  » 

Court,  April  25,  1018,  and  under  a  subseipient  reference 
the  Auditor  of  the  Court  stated  the  account  of  sales,  showing 
the  balance  in  the  hands  of  the  trustees  for  distribution. 

The  Character  of  the  Case. 


The  main  issu(‘  in  this  case  is  simply  and  clearly  defined, 
as  will  be  hereafter  seen.  The  defendant  Ilarrv  R.  Carroll, 
in  his  answer,  however,  while  in  effect  conceding  the  claim 
of  plaintiff  as  to  the  three  properties  sold  by  the  trustees, 
made  positive  averments  in  connection  therewith, 
101  in  connection  with  his  counter  claim,  and  otherwise, 
all  bv  wav  of  avoidance  of  th(‘  general  claim  of  the 
plaintiff,  which  inevitably,  and,  as  is  now  manifest,  j)ur- 
posely  rais(‘d  a  number  of  subordinatt*,  incidental  and 
collateral  issues  and  (piestions  of  fact,  widely  enlarging  the 
scope  of  the  inquiry,  greatly  extending  the  range  of  the 
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evidence,  and  giving  to  tlie  case  a  character  of  confusion 
and  com])lexity. 

d'liis  condition  was  not  rcTncdicd  l)v  tlie  earlier  evidence 
adduced,  hut  on  the  contrary  was  rather  intensilied.  After 
several  preliminary  liea rings,  at  wliich  counsel  were  unable 
to  agree  on  tlie  method  of  ])rocednre  (I\.  3),  counsel  for 
plaintiff  filed  a  written  motion  (H.  4-7)  for  an  order  re- 
(juiring  the  ])roduction  of  documentary  evidence  in  the  pos¬ 
session  or  control  of  the  defendants  Carroll,  including  rec¬ 
ords  of  tlie  Carroll  Electric  Com]iany,  and,  at  the  hearing 
August  7,  1!)17,  1  mad(‘  a  lu'oad  order  granting  the  motion, 
over  objection,  re(iniring  the  production  of  all  records  and 
accounts  concerning  the  transactions  in  suit,  and  copies  of 
all  entries  in  records  and  accounts,  relating  to  and  bearing 
n])on  the  transactions  in  suit  and  the  issues  raised  by  the 
])leadings.  (R.  7-8.)  At  the  hearing  Xovember  6,  1917,  a 
return  to  this  order  was  made  by  the  defendants  Carroll, 
which  return  was  alleged  to  he  a  substantial  compliance 
with  the  or(h‘r,  and  it  was  acc(‘])ted  as  such  for  the  time 
being,  with  the  i*(‘sm*vat ion  that  originals  might  be  required 

to  be  jM'odnced  in  ]»lac<‘  <»f  alh‘g(‘d  copies  (R.  !)-lb). 
lOi!  'file  sntficicMicv  of  this  r(‘tnrn  natnrallv  could  not  be 

t  • 

determined  at  that  tinu*,  because  of  the  plaintiff’s 
nnac(inaintance  with  the  accounting  features  of  the  ])artner- 
ship  arrangement  and  his  consetjnent  inability  to  form  any 
a(.le(piate  judgment  on  th(‘  subject.  From  the  snbse(]uent 
(‘vidence  early  in  the  case  this  return  develo])ed  to  be  not 
only  insufficient,  not  only  unsubstantial,  but  in  fact  a  bold 
pretense,  the  defendant  really  withholding  important  rec¬ 
ords  and  accounts  containing  (*iitri(‘s  relating  to  the  most 
vital  issues  in  the  cas(‘  and  the!*(‘by  concealing  important 
(evidence  as  will  be  disclos(‘d  in  the  <liscnssion  of  this  sub¬ 
ject  of  accounting  and  discov(‘ry  later  in  this  report;  a 
concealimnd  undoubtedly  ])ni*))os(‘fnl  because  continuously 
persisted  in. 

Following  this  return,  at  the  hearing  December  3,  1917, 
the  taking  of  oral  testimony  b(‘gan.  (’onnsel  for  plaintiff, 
having  subpaniaed  the  defendant  Frances  (J.  Carroll, 
claimed  the  right  to  cross-examiiu*  her  on  the  answer  of 
her  husband,  ado])t(‘d  by  lico’,  and  h(‘r  answers  to  inter¬ 
rogatories,  and  to  this  counsel  for  the  defendants  Car- 
roll  objected.  The  objection  was  overruled  and  an  ex- 
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ccption  allowed  as  to  the  entire  cross-examination  (R. 
20-1,  37-8,  51,  GO-l).  At  the  conclusion  of  this  cross-exami¬ 
nation  a  motion  was  made  hv  counsel  for  defendants  Car- 

• 

roll  to  strike  out  the  entire  de])osition,  on  the  same  i^ronnd 
as  the  original  objection,  which  motion  was  denied  (R. 
105-0).  At  the  next  hearing*’,  March  30,  1918,  the  defendant 

Harrv  R.  Carroll  was  called  for  ci*oss-eramination  hv 

•  • 

])laintiff*s  counsel.  The  same  objection  was  otTered 

103  as  in  the  case  of  defendant  Fi*ances  (J.  Carroll,  and 
the  same  rnlin.u-  was  made  (R.  107-8). 

I  hav(‘  no  doubt  of  the  correctness  of  the  I’nlinj*’  in  re- 
s])(‘ct  of  the  ])rodnction  of  th(‘  documentary  evidence.  It 
is  in  accordance  with  the  W(‘ll  r(‘co!nnized  rnli‘  of  ])rocednre 
in  Chancery,  followed  in  our  Hcpiity  Rule  Xo.  58,  which 
])rovides : 

“The  court  or  justice,  n])on  motion  and  reasonable  no- 
tic(‘,  may  make  all  such  ordei's  as  may  he  a])|)ro|)riate  to 
enforc(‘  answei’s  to  int(‘rroiiatories  or  to  effect  the  ins])ec- 
tion  oi’  ])i'odnction  of  docnmeiits  in  j)ossession  of  either 
])arty  and  (‘ontainin.u-  evidence  material  to  the  cause  of 
action  or  defenst*  of  his  adviM'sarv." 

And  the  jjowm*  of  the  Chanc(‘tlor  to  regulate*  the  takinijj 
of  evidenc(‘  is  the  power  of  th(‘  Master,  as  recoii:nized  in 
the  statement  of  the  ])owers  of  the  Master  in  Ecinitv  Rules 
49,  (’)5. 

'fhis  ])ower  is  also  recognized  in  the  provisions  of  onr 
law  extendinii*  it  to  a  court  of  law  ((kxle.  Sec.  1072).  It 
is  predicat(‘d  f)n  the  well  settled  riuht  of  the  Chancellor, 
(‘xclnsive  in  tin'  absence  of  statnti*  as  above,  to  com]Kd  dis¬ 
covery,  a  lumiedy  pecnliai'ly  a])])ropiiate  in  actions  for  ac¬ 
counting’,  in  which  it  is  n’eiierallv  a  n(‘C(‘ssitv;  for  it  is  nn- 
(jnestionc'd  in  the  administration  of  Ivpiity  that  the  records 
of  dealings  by  and  l)(‘twe(*n  ])arties  are  the  most  enlighten¬ 
ing’  (‘vidence  of  tlie  agreement  nnd(‘r  which  thev  acted, 
evidence  moi’e  often  than  otherwise  supporting  the  uncer¬ 
tain  recollection  of  an  honest  litigant,  or  correcting  the 
recollection  (*olor(‘d  hv  int(‘rest,  or  refuting  the  false 

104  asseverations  of  the  tongue  s(‘eking  to  conceal  fraud, 
and  for  that  reason  are  i’(‘(juired  to  he  ])rodnced  by 

wh.omso(‘ver  mav  have  them. 

I  am  e(iually  satisfied  as  to  the  correctness  of  the  ruling 
in  respect  to  the  cross-examination  of  the  defendants  on 
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their  answers  and  tlieir  answei’s  to  interrogatories.  There 
can  he  no  donl)t  of  the  right  to  so  eross-examine. 

lUidd  vs.  Thidd,  U4  r.  S.,  i:)4:  ‘Ui  LED  384. 
Dnnias  vs.  Llayton,  32  D.  C.  Aj)p.  566,  574. 

The  only  (piestion  could  he  as  lo  the  time  of  its  exercise, 
and  as  this  right  is  ])redicated  u])on  the  same  principle  of 
discovery,  I  can  ])ei‘c(‘iv(‘  no  gootl  I’cason  for  denying  it  in 
the  ])reliminai‘y  stages  of  a  case  any  moi*e  than  for  deny¬ 
ing  the  t>rivilege  of  interrogatoric's,  for  the  cross-examina¬ 
tion  on  the  answer  and  interrogatories  is  no  more  than  an 
1‘xtension  of  the  i*ight  of  (‘xamiiiat ion  allowed  bv  the  in- 
teriogatoi’ies  tlumiselves. 

While  the  main  issue  was  far  from  clarilied  bv  these 
cross-examinations,  there  were,  at  the  conclusion  thereof, 
inevitably  fixed  on  my  mind  two  conspicuously  outstand¬ 
ing  im])ressions : 

The  ignorance  of  the  defendant  Frances  G.  Car- 
roll  of  the  matters  involv(‘d  in  the  controversv  and  even 
of  the  ])leadings  to  which  luu-  sigiialuia*  had  b(*en  ai)pended, 
was  so  complete  as  to  involve'  her  in  a  maze  of  glaring  con- 
ti'adictions  and  incoiisislencies,  and  thus  render  her  testi- 
monv  not  oidv  \alu(‘h‘ss  (o  lu'r  co-(h*fendant,  but  on 
105  the  conti-ary  most  damaging  to  his  assertions,  and 
])otentially  ])('i‘suasive  of  tlu'  ])robable  truth  of  plain¬ 
tiff’s  allegations.  1  shall  not  coinnu'iit  at  large  on  this  dep¬ 
osition,  ])erhaps  not  refer  to  it  in  much  detail.  The  youth 
and  evident  unsophistication  of  Mrs.  (’arroll,  contrasted 
with  the  effoi’t  made  by  the  ])l(‘adings  to  j)ose  her  as  a 
woman  (a])abl(‘  of  (h'aling  int(‘llig(‘ntly,  cautiously  and  in- 
(h'pe'iideiitly  ed'  lu'r  hus]>and  in  business  t i-ansactions  of  the 
charactc'r  and  importaiK'c  in\(»lv(‘d  in  this  case',  placed  her 
in  a  ])ositie)u  me»st  elisli-e‘ssing  to  he*r  anel  ])ainful  to  the 
e)bserve‘r, — so  mue'h  se)  that,  be*e*ause  e)f  sympathetic  con- 
sieleratie)!!  fe)r  her,  it  was  not  until  fe)rced  by  repeated 
trenchings  e^ii  the  pro))i‘ietie‘S  b-y  he'r  husband,  in  re- 
sponeling  to  her  unveeiceel  a])peals  anel  pi'ompting  her,  that 
I  admonislu'el  him  te)  ce'ase*  ])]'ompting  the  witness  (R.  27, 
41-2);  se)  muedi  so  that  be)th  b(‘fe)re‘  and  aftei*  this  admoni¬ 
tion  her  counsel  felt  calh*d  upe)n  fre'ejue'iit ly  to  aiel  and  pro¬ 
tect  her  by  int('i'ruptie)ns.  ( IL  pp.  2(5,  27-8,  29-30,  34-5, 
37-8,  39-41*  49-51,  52,  53,  67,  68,  70-1,  73,  75-7,  78-9,  83,  90, 
93,  97,  98,  103-6). 
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Second:  The  testimonv  of  dofeiidant  Harrv  R.  Carroll, 
as  it  develo]iod,  o-avo  evidence  in  general  of  disingenuons- 
ness  and  evasivonoss,  and  in  many  instances  was  pro¬ 
nouncedly  of  that  cliaracter.  The  wliole  deposition  is  preg¬ 
nant  with  proffered  argumentative  conclusions  and  deduc¬ 
tions  and  singularly  lacking  in  direct  and  simple  answers 
and  statements  of  fact,  excei)t  where  there  seemed  to  be 
(►pportunity  to  ])roniote  the  intei*est  of  the  witness  by 
100  direct  and  positive  assertions.  The  subsecpient  un¬ 
folding  of  the  case,  as  it  will  be  outlined,  conclusively 
})roves  that  th(‘  imt)ression  inducing  this  characterization 
was  not  a  mistaken  one. 

At  the  conclusion  of  these  cross-examinations,  the  plain¬ 
tiff  testified  in  sup])ort  of  his  bill.  Ilis  evidence  was  frank, 
direct  and  dispassionate,  wholly  free  of  effort  to  make  a 
case  for  himself,  by  stressing  points  and  facts,  and  marked 
by  a  disinclination  to  indulgi*  in  ])ositive  assertions  of  fact 
where  his  recollection  was  not  cl(‘ar.  It  was  markedlv  in 
conti'ast  to  that  of  the  d(‘f(Midant  Ilari'v  K.  (’arroll.  There 
was  comparatively  litth‘  eviihnice  produced  in  sut^port  of 
])laintifr's  tesliin<niy.  At  its  conclusion,  defendant  Harry 
K.  (’arroll  l(‘>tirK*d  for  the  (U*fense,  and  his  testimonv  was 
followed  lik(‘wis(‘  hy  hut  coin])arat iv(‘ly  little  supporting 
(‘vidence.  'rh(‘  evidence  for  ])laintitT  in  rebuttal  was  also 
inconsiderahh‘,  hut  two  of  the  witnesses  (Barnard  and 
(irady)  d(‘V(‘lo])ed  important  facts  ahsolutely  contradicting 
the  contention  and  testimonv  of  the  defendants  Carroll  that 
Mrs.  Carroll  was  th(‘  owner  of  the  Q  Street  })ro]jerty,  the 
crucial  point  in  tin*  case. 

'fhe  hearings  extended  over  a  considerahle  ])eriod  of 
time,  that  is,  down  to  the  s])ring  of  the  year  11)20,  owing  to 
the  consid(‘rahl(‘  pmiods  elai)sing  hetween  adjournments. 
At  the  conclusion  of  plaintiff's  case,  in  March,  1919,  counsel 
for  the  defendants  moved  that  tlie  hill  ])e  dismissed  on  the 
ground  that  as  to  the  (J  and  Twelfth  Street  j)rop- 
107  erties  the  ])laintift”s  testimony  was  not  su])ported  by 
corroboi’ating  cii'cumstances ;  hut  in  the  light  of  the 
facts  then  dev(‘lo])ed  and  for  the  reasons  already  given  in 
res])ect  of  the  (*hai’acter  of  the  testimony  of  the  defendants, 
indicating  as  it  did  a  defense  in  many  ])arti(*ulars  not  bona 
fide,  1  was  clearly  of  opinion  that  defendants  should  he  re- 
(juired  to  enter  fully  into  tlieir  defense,  and  I  accordingly 
denied  the  motion  (K.  540-8). 
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When  counsel  closed  ilie  testimony,  while  I  was  stron<»:lv 
of  the  opinion  that  plaintiff  had  made  a  prhna  facie  case, 
supported  by  corrol)oratini>-  cirenmstances  as  recpiired  by 
the  rule  of  evidence,  I  was,  because  of  the  im])ortance  of 
the  decision  in  its  ultimate  r(‘sults,  unwilling  to  adopt  a  fixed 
and  conclusive  determination  until  I  had  made  a  careful  re¬ 
view  of  the  testimony  and  a  close  scrutiny  and  study  of 
the  documentary  evidence  produced,  and  had  received  the 
benefit  of  argument  of  counsel.  I  therefore  announced  that 
I  would  require  arguments,  and  tliat,  while  counsel  were 
preparing  the  case  for  that  purpose,  I  would  make  a  review 
of  the  evidence. 


By  the  time  counsel  were  ready  for  the  i)resentation  of 
arguments  1  had  com]deted  this  review;  and  being  fully 
satisfied  then  that  other  important  and  material  evidence, 
necessary  to  a  full  and  pro])er  consideration  of  the  case, 
was  not  only  in  the  ])ossession  of  the  defendant  llarrv  K. 
Carroll,  but  had  been  d(‘liberately  su])pressed,  1  advised 
counsel  that  1  should  hold  furtluu*  hearings,  interrogate  the 
parties,  and  recpiire  the  pi-oduction  of  further 
108  documentary  evidence.  I  accordingly  held  further 
hearings  in  the  sum(*i‘  of  10‘21,  as  will  lx*  seen  by  the 
record,  jjages  840,  et  se<|.  4di(‘S(‘  heai'iugs  w(*re  marked  by 
confirmed  disincliiiatioii  on  the  ])art  of  the  defendant 
Harry  K.  (kirroll  to  ])roduce  the  evidence  calh*d  for,  and  it 
was  obtained  oulv  bv  the  pei-sisteut  (*fforts  of  the  master. 
In  fact,  the  most  important  (‘videuce  of  all  was  only  gotten 
from  his  bookkeeper  Mcllhemy  under  fortuitous  circum¬ 
stances  brought  al)Out  bv  the  blaster  examining  IMcllhennv 
in  the  defendant,  Harry  B.  Carroll’s,  office. 

A  review  and  study  of  this  n(‘w  (‘vid(‘nce,  ])ai*ticularly  the 
books  and  documents  producc'd,  resulted  in  very  striking 
disclosures.  It  had  the  (*ffect  of  conqiletely  dissolving  all 
possible  complexity  in  the  case,  and  dissipating  all  con¬ 
fusion  in  the  evidence.  It  developed  facts  and  circum¬ 
stances  unmistakably  corroborating  i)laintitT’s  contentions 
and  utterlv  demolishing  the  elaborate  edifice  of  defense 
constructed  in  defendants’  answer. 


Plan  of  the  Report. 

While  I  can  have  no  ])ossible  doubt  of  the  conclusion  I 
have  reached,  that  the  bill  of  complaint  is  well  founded  on 
truth  and  justice  and  well  supported  by  reason  and  logic,  a 
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coiicliision  I,  as  b^Toi’c  slatod,  r(‘sislt‘(l  in  tin*  cailitM*  stai»vs 
because  of  tin*  ii(‘cessity,  in  tin*  face  of  the  paucity  of  evi¬ 
dence  on  the  main  issin*,  (»f  satisfyini;-  tlu‘  laih*  tliat  ])lain- 
case  must  he  ma(h‘  hv  eirenmstanc(‘s  and  facts  corrob- 
oratiiiii:  his  own  testimonv;  it  was  onlv  after  an  exhaustive 
study  and  analysis  of  tin*  docnnn'iitary  evidence  produced, 
))articnlarly  that  ))i‘odnc('(l  und(‘i‘  my  own  call  and  ex- 

109  aminations  of  tin*  parties,  as  well  as  a  careful 
analysis  of  tin*  ])h*adinii-s  and  testimony  in  connec¬ 
tion  therewith,  that  1  d(‘V(‘l()])(‘d  the  (h*tailed  facts  to  the 
point,  in  my  own  mi  ml,  of  ov(*i’wh<*lmin.nly  and  conclusively 
satisfyinii'  tin*  re^pii j*(*ments  of  tin*  ruh*. 

To  facilitate,  theri'forc*,  tin*  (’ourt’s  rc*vi(*w  of  the  case, 
free  from  tin*  lahoi*  eausc'd  and  tin*  confusion  injected  by 
the  artilici*s  of  tin*  d(*f(*ns(*  with  which  1  have*  had  to  con¬ 
tend,  and  ])art icularly  in  vi(*w  of  tin*  valual)le  interests  at 
stake,  1  hav(*  adoptt*d  tin*  iinnsnal  coui’se  of  ac'companyiui;’ 
this  re])ort,  with  my  own  analysis  of  tin*  pleadin.u's  and  tin* 
evidence,  to  the  end  that  tin*  inconsist(*ncies  and  coiiti'a- 
dictions  tln*r(*in,  on  the  i)ar1  of  tin*  d(*f(*nsi*,  as  well  as  the 
salient  facts  (*volv(*d,  may  he  p(*rspicuously  st*t  forth. 
These  analys(*s  I  havi*  made  upon  a  plan  of  s(*u-i‘(‘.i;at ion, 
and  coi'r(*lat ion  t(>  conform,  (*ach  to  the  otln*rs,  and  to  con¬ 
form  to  tin*  suhordinati*  and  incidental  <jU(*stions  and  issues 
before  ref(*rr(*d  to  as  l)(*ini;-  rais(*d  by  tin*  (h*fense.  In  them, 
and  as  well  lu*reaft(*r  in  this  ri*])ort,  1  have  and  shall,  for 
brevitv,  d(*nominate  d(*f(*udant  llarrv  Ih  Carroll  as  “the 
defendant";  his  answ(*i’  as  “tin*  answer",  his  answers  to 
interroi*atories  as  “tin*  answ(*rs  to  intorrouatories",  and 
his  testimony  as  that  of  “tin*  defi*ndaut";  and  in  all  refer¬ 
ences  to  defendant  Franc(*s  th  Carroll  sin*  is  desiuiiated 
“Mrs.  Carroll."  The  ri*ply  of  ])laintifT  to  the  answer  is 
desi<>:nated  “the  r(*ply". 

The  analyses  of  tin*  ph*adinu‘s  and  i*vid(*nc(*  is  contaim*d 
in  three  se])arate  s(*ts  of  sch(*dules  letter(*d  fi-om  “A  to  (^)”; 
of  the  pleadinus  in  the  sini;-h*  h‘ttered  Schedules  A  to  Q; 
of  the  testimonv  in  double  lettt*red  Schedules  AA  to 

110  QQ;  of  tin*  exhibits  in  tri])le  lett(*r(*d  Schedules  AAA 

to  hhich  h‘tt(*r  is  d(*vot(*d  to  a  ])articular  im¬ 

portant  ]K)int  in  tin*  case*,  and  und(*r  each  h*tter  are  brouu'ht 
together  in  binding  the  three  analyses  on  the  point  Schedule 
A  being  followed  by  Schedules  AA  and  AAA,  and  so  on. 
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The  Main  Issue. 


The  contends  in  liis  hill  that  tlie  agreement  be¬ 

tween  him  and  tlie  defendant  was  in  parol,  entered  into 
in  the  autumn  of  1912,  and  that  by  it  the  common  under¬ 
standing  was  that  he  and  the  defendant  for  an  indeterminate 
period  should  on  joint  account  acHpiire  suitable  sites  and 
erect  buildings  thereon;  that  the  properties  should  then 
be  sold  and  the  net  ])roceeds  (or  j)rolits)  should  be  divided 
l)etween  them;  that  the  plaintiff  was  to  ])rei)are  the  plans 
and  erect  the  buildings,  and  the  defendant  was  to  find  the 
capital  needed  for  the  purchase  of  sites  and  ei’cction  of 
the  buildings;  that  in  connection  with  the  agreement  the 
defendant  re})i‘esented  that  Mrs.  Carroll  had  certain  funds 
which  he,  the  defendant,  believed  he  could  ])rocure  to  be 
loaned  to  the  ])artnershi]) ;  that  ]\lrs.  Carroll,  understand¬ 
ing  and  acquiescing  in  the  agreement  from  time  to  time, 
through  the  defendant,  advanced  certain  sums  set  forth; 
that  title  to  the  ])ro])erties  was  to  be  taken  and  held  by 
^frs.  Carroll,  for  her  better  security,  until  they  should  be 
sold  and  her  advances  re))aid  with  (i/f  interest;  that  he  be¬ 
lieved  the  funds  which  the  (hdVmdant  r(*])resented  could  be 
s(*cured  as  advanc(‘s  fi*om  Mrs.  Cari*oll  amounted  to 
111  about  $20,000.  The  plaintitf  then  sets  forth  in  his 
bill  in  detail  the  transactions  with  res])ect  to  the 
properties  hereinbefore  described  as  transactions  under 
the  general  agreement. 

The  answer  of  the  defendant  denies  that  there  was  anv 
general  agreement  or  partnership  as  alleged  in  the  bill, 
and  avers  that  each  of  the  transactions  referred  to  arose 
and  was  conducted  indei)endent  of  the  other;  that  ])laintiff, 
bv  reason  of  his  knowledge  of  the  business  and  familv  af- 
fairs  of  the  defendant,  knew  that  Mrs.  Can-oil  had  se])arate 
])roi)erty  of  her  own  for  investment;  that  ])laintift‘  first 
approached  him,  the  defendant,  in  December,  1912,  and  sug¬ 
gested  that  his,  plaintiff’s  construction  forces  were  not 
busy  and  he  desired  work  for  them,  and  urged  that  the  de¬ 
fendant  recommend  to  Mrs.  Carroll  that  she  advmnce  the 
money  to  purchase  the  S  Street  lot  and  ])ermit  jdaintiff  to 
erect  a  small  a])artment  house  thereon,  on  the  terms  out¬ 
lined  by  plaintiff,  which  was  done;  that  shortly  thereafter 
the  plaintiff  stated  to  the  defendant  that  he  had  found  other 
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jn-operty  whicli  coiiUl  be  iiiiprovetl  and  sold  at  a  profit,  and 
suggested  the  same  an-angeinent  with  the  T  Street  lots  that 
they  had  with  resj)e(‘t  to  the  S  Sti-eet  property,  which  was 
done;  that  in  the  early  part  of  lOlo  ])laintilT  and  the  de¬ 
fendant  agreed  to  aiMpiire  the  Tenth  Street  lot  and  erect 
an  a])artnient  house  thereon  and  then  sell  the  same  and 
divide  the  ]>rolits,  which  wa^  done;  that  the  lot  was  pur¬ 
chased  with  funds  borrowed  on  the  note  of  the  ])laintitY  en¬ 
dorsed  by  the  defendant,  snbseipiently  ])aid  by  the  de- 
112  fendant,  and  title  was  taken  by  Mrs.  (’arroll,  who 
had  no  interest  thei  ein,  becaiuse  of  litigation  affecting 
the  properties  of  ]^laintiff  and  the  defendant;  that  in  the 
early  ])art  of  Ibb'),  ])laintiff  approa(*hed  the  defendant, 
stated  his  constriudion  forc'e  was  not  busv  and  he  desired 


to  secure  em])loynu‘nt  for  tluMn,  and  he  knew  of  the  Q  Street 
lot,  and  urged  the  defendant  to  reipiest  Mrs.  Carroll  to 
])urchase  said  lot  so  the  ]>laintiff  and  defendant  could  erect 
an  apartment  honst*  un(h*r  the  same*  agriHmient  as  to  the 
other  propmties;  that  tin*  deftmdant  advised  Mrs.  Carroll 
to  advance  the  mon(‘y  under  these  arrangements,  but  she 
refused,  and  offmaMl  to  ])nrchase  th(‘  lot  and  employ  the 
])laintiff  to  erect  tin*  building  for  ln*r  as  h(‘r  sob*  and  sepai'ate 
])roperty  fr(*(*  of  any  mortgagi*  or  otln*!*  li(‘n,  and  as  an  in¬ 
vestment,  and  income  ]>i‘(Mlucing  ])r(»|K*rty  (d‘  h(‘i*  own,  ainl 
to  ])ay  him  (‘ost  plus  a  n‘asonabI(‘  bnil(h‘r’s  commission, 
which  ])laintiff  agr(*t‘d  to  do,  and  which  was  done;  that  the 
Carroll  Eh‘ctri(*  Company  (in  which  the  defendant  is  a 
partner)  desired  to  ac(inii‘e  a  ])roperty  for  its  own  use, 
contracted  to  ])ni‘<*hase  tin*  'rw(*lfth  Street  ])i’operty  and 
to  give  the  (j  Strc'ct  ])ro])erty  in  ])art  payment,  and  ])ur- 
chase  the  (j  Street  ]>ro])erty  from  Mrs.  Carroll  for  that 
j)urpose,  and  sin*  ('onv(*y(*d  it  on  tin*  exchangi*;  the  vendor 
of  the  Twelfth  Str(*(*t  |>i*opt*rty  eonv(*ying  it  to  Mrs.  Car- 
roll  in  trust  for  the  Carroll  Eh*ctri(*  (’onipany;  that  ])lain- 
tiff  was  em])loy(*d  by  tin*  (’arroll  Electric  Com])any  to  re¬ 
model  and  reconstruct  the  building  for  cost  plus  a  reason¬ 
able  builder's  commission. 


The  main  issue,  as  before  stated,  is  thus  clearlv 
113  defined.  The  defi‘nse  admits  that  the  contentions  of 


plaintiff  of  an  e<inal  ])ai*tnershi])  in  the  ])ro])erty,  on 
the  terms  outlined  by  ])laintiff,  is  true  as  to  the  S,  T,  and 
Tenth  Street  properties.  The  sole  (luestion,  therefore,  is 
whether  there  was,  as  stated  by  plaintiff’,  a  general  under- 
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standing*  for  an  iiulot(‘nniiiato  jioriod  as  to  any  and  all 
projKM'tios  a(‘(inir(‘d  and  dovoloj)od  by  him  and  the  de- 
f(*ndant,  inelndin^-  the  and  Twelfth  Street  properties, 
or,  whether,  as  stated  by  defendant,  each  transaction  was 
separate  and  distinct  and  the  Q  and  Twelfth  Street  prop- 
(‘rties  were  accpiired  and  developed  by  Plaintiff  and  defend¬ 
ant,  the  former  for  Mrs.  Carroll  and  the  latter  for  the  Car- 
roll  Electric  ('ompany,  nnder  distinct  agreements  by  which 
the  plaintiff  was  merely  employed  as  a  builder,  on  a  cost 
pins  percentage  basis,  by  the  defendant  acting  for  the  al¬ 
leged  resp(‘(*tiv(‘  owners  of  those  j)roperties. 

Especially  by  reason  of  the  fact  that  the  Q  Street  prop- 
ertv  is  alleged  to  have  been  sold  to  the  Carroll  Electric  Com- 
])any,  for  the  nse  of  the  latter  as  ]mrt  consideration,  in 
ac(piiring  the  Twelfth  Strecd  ])roperty,  the  truth  as  to  the 
agreement  and  ownership  of  th(‘  (j)  Street  ])roperty  is  a 
cru(*ial  determining  factor  in  the  whole  case,  in  law  as  well 
as  in  fact,  for  if  the  Str(‘et  proi)erty  was  |)artnership 
]»roperty  its  ns(‘  in  th(‘  ac'cjnircanent  of  the  Twelfth  Street 
])roperty  in  law  inipress(‘s  upon  the  latter  the  character  of 
])artnershi))  ])roi)(‘rty.  It  was  for  this  reason  that  the  in¬ 
terrogatories  tiled  by  plaintilV  and  the  ])reliminary  cross- 
examinations  of  the  defendant  and  ^Irs.  (^arroll  on 
114  their  answers  to  the  bill  and  their  answers  to  inter¬ 
rogatories  wer(‘  ))i'imai‘ily  devoted  to  the  develop¬ 
ment  of  the  fact  that  the  Stiver  lot  was  acquired  originally 
by  plaintiff,  that  the  improvements  were  constructed  by  him 
under  the  same  (*onditions  jis  the  S,  T  and  Tenth  Street 
l)roperties,  as  to  tli(‘  rtmdition  of  his  services  in  the  super¬ 
vision  of  (*onst riudion,  tin*  eontribution  of  his  monies  for 
the  materials  and  (contracts  for  construction,  the  partial 
financing  of  the  (mterjn'ise  by  th(‘  defendant,  and  the  lack 
of  funds  oi-  (‘stat(‘  from  tlu‘  ns(‘  of  whi(‘h  Mi\s.  Carroll  could 
have  h(*rself  financed  oi*  paid  for  the  ])i*operty.  It  was  from 
the  contradictions  and  inconsistencies  of  the  defendant  and 
Mrs.  Carroll  on  these  (‘ross-exaniinations,  the  development 
thei’efrom  that  th(‘S(‘  s|)eci(ic  securities  alleged  to  have  be¬ 
longed  to  Mrs.  Carroll  and  to  have  been  used  for  the  financ- 
ing  of  th(‘  C)  Sti-(*(‘t  pi-operty,  w(‘re  either  worthless,  or  not 
offered  or  available  for  the  ]Miri)ose,  the  consequent  shift¬ 
ing  of  the  defendant  to  the  ])osition  that  Mrs.  Carroll  had 

advanced  inonevs  for  household  maintenance  in  the  vears 

* 
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1912-14,  for  wliioli  tlie  dofoiulant  was  indebted  to  lier  in 
the  sum  of  over  thus  eonstitiitin^  avaliahle  funds 

for  tile  ]mrj>os(‘,  that  the  ease  of  ])laintilY  first  I’ained 
strenutli  and  ))riina  faei(‘  V(‘rity,  and  indueed  me  to  ov(‘rrule 
the  motion  to  dismiss  and  reiiuire  the  defense  to  put  in  its 
case.  Tliese  eross-(*xaminations  are  analvzed  in  Schelule 
EE  as  to  ^Irs.  (’ari’olTs  money  generally  and  in  Seliedule 
III!  as  to  the  sjieeiiie  securities  alleged  in  the  answers  to 
interrogatories  to  have  been  delivered  to  the  defend- 
115  ant  for  use  in  the  acquirement  and  develoimient  of  the 
(}  Street  ])roperty. 

It  will  he  readily  ])erccivod  in  this  situation  that  the 
plaintiff's  case,  in  the  absence  of  direct  ])roof  outside  ot* 
his  own  testimony,  and  in  view  of  the  weakened  defense, 
rested  largely  upon  the  determination  of  the  exact  facts 
as  to  the  course  of  dealings  between  plaintiff  and  the  de¬ 
fendant,  and  the  fui'ther  and  exhaustive  development  in 
fullest  detail  of  tlu‘  facts  as  to  each  transaction,  to  ascei’- 
tain  whether  the  ]K)sitive  averments  of  the  defense  as  to 
the  separate  and  distinct  contracts  are  true,  and,  if  not  true, 
whether  the  facts  as  to  the  course  of  dealings  between  the 
jiarties  would  tend  to  sup])ort  the  plaintiff's  averment  that 
the  agreement  was  a  common  general  understanding  for  an 
indefinite  ])ei-iod  that  he  and  the  defendant  would  acipiire 
ami  devi‘lot)  the  projierties  and  equally  share  the  ])rofits, 
in  pursuance  of  which  all  of  these  enter])rises  in  suit  were 
engaged  in  and  conducted;  and  finallv  whether  or  not  on 
final  analvsis  the  circumstances  of  the  case  would  corrobo- 
rate  the  ])laintiff.  Xaturally  and  seciuentially  the  main  issue 
in  the  case  will  be  left  for  discussion  in  the  concluding  ])art 
of  the  report. 

The  C'ollateral  Issues. 


As  before  stated,  the  frame  of  the  bill  is  sim])le.  On  the 
other  hand  the  answer  is  prolix.  It  was  diflicult  to  ])erceive 
any  advantage  or  ])ur]K)se  in  much  of  it  in  the  beginning. 
It  is  diflicnlt  now,  in  the  light  of  all  the  evidence,  to  see  any 
accomplishnunit  to  lx*  attained  by  it.  The  defense  was 
elaborate  and  while  there  may  have  1)een  hope  of 
IK)  creating  a  favoi’ablc  im])i‘ession  in  the  beginning  by 
the  very  fact,  coupled  with  an  expectancy  that  ])lain- 
tilf  could  not  make  a  prima  facie  case,  the  danger  of  having 
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exposed  the  weaknesses  of  a  defense  of  its  eliaraeter  and  a 
eonse(]nent  l)nrden  iTn])()sed  of  snstaininic  its  <!:ood  faith,  by 
ni(‘ans  of  the  intc'n-oiratoi’ies  and  tlie  followin<>:  eross-exami- 
nations,  more  than  offset  any  advaiitajj^e  wliich  might  have 
l>een  obtained  on  the  face  of  it.  The  ingenious  form  of 
tlie  defense  injeeted  into  the  ease  sid)ordinate  issues  of 
fact,  some  of  whieli  a])])c‘ar  to  bi‘  frivolous,  ])ut  wliieli  must 
be  considered,  in  addition  to  the'  subordinate  issues  naturally 
involved  in  the  devi‘lopment  of  the  facts  bearing  on  the 
main  issue.  Some  of  these  issues  are  ])rincipally  raised  on 
the  allegations  of  ])aragraph  live  of  the  lull  as  to  the  general 
ai;reement  and  the  dimial  tluu'eof,  and  th(‘v  mav  be  on  the 
one  hand  briellv  outlined  as  follows: 

4 

1.  Whether  the  defeiulant  was  to  lind  the  ca])ital  needed 
for  the  purchase  of  the  land  and  erection  of  the  buildings. 

2.  Whetlnu*  the  d(‘f(‘ndant  I’epreseiited  to  ])laintiff  that 
Airs.  Carroll  had  funds  which  h(‘,  the  defendant,  believed  he 
could  have  loa]i(‘d  to  the  ])artn(‘i’shi])  for  the  operations. 

3.  Wheth(‘r  foi’  the  s(‘(*nrity  of  Mrs.  (^irroll  for  her  loans 
and  advance's  tlu'  ])ui‘chases  of  land  W(‘re  to  be*  made  in  her 
name  and  title'  tlu'i'e'to  held  by  her  until  the  pre)])erty  should 

be  sold,  for  he'r  own  bmielit,  to  the'  e'xtent  of  her 
117  advances,  with  inte'rest,  te)  be  a  lien,  anel  for  the 
bene'fit  e)f  plaint ilf  and  the*  defe'iielant,  e)ver  anel  above 
each  lien. 

4.  AVhether  plaintiff  was  to  prepare'  the  ])lans  for  the 
buildings. 

7).  Whethei'  ])laintil*f  was  te)  (‘re'e*t  the'  builelings. 

(i.  On  the  othe'i’  hand  may  be*  stated  the'  e-ounter  conten- 
tiem  e)f  eh'fe'iielant,  viz: 

Whether  plaint  ilf,  be'ing  a  {)erse)nal  friend  e)f  the  elefenel- 
ant,  we‘ll-ae‘(iuainte‘el  with  the*  biisine'ss  anel  family  affairs, 
ap])re)acheel  the  eh'fe'iielant  in  Dee'e'inber,  1912,  suggested 
that  this,  plaintiff's  ce)nstrue*tie)n  feirce's,  were  not  busy  and 
he  elesireel  work  feir  them,  anel  ui’geel  the  elefenelant  to  rec- 
eimme'iiel  te)  Mrs.  ('arroll  te)  aelvane'e*  the  meiiu'v  necessarv 

•  4 

fell*  the'  ])urchase'  eef  the*  S  St  re*e*t  le)t  anel  jie'rmit  ])laintiff  to 
ere*e*t  a  small  apartment  house*  the*re'e)n,  the*  same  tf)  be 
solel  anel  the  ne't  ])rolit,  if  any,  afte*r  payment  te)  Mrs.  (^ar- 
roll  of  all  monies  aelvane'eel  by  her,  with  interest  thereon, 
to  be  eeiually  divided  between  plaintiff  and  the  defendant. 
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Leaving:  tlioso  issues,  as  (lefiiiod  from  ])ara.u'rai)li  five  of 
the  bill  and  aiiswio-,  and  in  effect  forminu*  a  part  of  tli(» 
main  issue,  we  lind  fnrtlim’  dev(‘lo])ments  of  these  as  well 
as  new  (piestions  of  fact  ])res(‘nted  by  the  eonelndim*'  ])ara- 
graphs  of  the  bill  and  answei*,  and  in  the  ap])li(*ation  thereto 
of  the  answers  to  int(‘rrouatories  and  the  evidence,  but 
principally  raised  by  the  answer,  which  may  be  stated  as 
follows  : 

I.  Whether,  as  ])ai’t  of  the  agreement  for  financ- 

118  ini;*  the  enter])rises  bnildini;-  loans  secnr(‘d  by  tii'st 
trust  were  to  be  ])lac(‘d  on  tin*  ])roperties,  and  the  ex¬ 
cess  cost  of  const  met  ion  ))rovided  by  the  defendant. 

2.  Whether  any  personal  funds  of  the  defendant  went  to 
finance  the  enterjirises,  other  than  plaintiff's  alk\i»’ed 
charires  in  excess  of  his  bnildimr  estimates. 

3.  'Wliether  Mrs.  (^arroll  had  funds  or  available  assets 
with  which  to  })nrchase  and  improve  the  (J  Street  lot,  ])ar- 
ticnlarly  the  ones  all(‘ued. 

4.  Whether  Mrs.  Carroll  had  any  aureement  with  ))lain- 
tiff  by  which  the  lattin*  was  to  build  the  Q  Street  apartment 
for  a  build(‘r's  commission  on  cost. 

5.  Whether  ]^frs.  Carroll  sold  the  Q  Street  ]ji’operty  to 
the  Carroll  Klectric  Company. 

f).  Whetlnu-  the  ])hiintiff  an'reed  to  improve  the  Twelfth 
Street  ])]’nj)erty  for  th(‘  ('ari’oll  Klectric  C'om])any  for  a 
builder's  commission  on  cost. 

7.  What  was  the  \'a]uation  ])laced  on  the  Q  Street  prop- 
ertv  in  the  trade  for  Twelfth  Street. 

8.  Whether  the  Carroll  Klecti’ic  C'ompany  au'reed  to  rent 
the  Twelth  Street  ])roperty  from  the  alk\<>’ed  partners,  plain¬ 
tiff  and  the  defmidant,  and  if  so,  on  what  terms. 

t).  AVhetlier  the  moneys  used  in  the  ac(iuir(‘m(‘nt  and  im¬ 
provement  were  thos(‘  of  the  Carroll  Klectric  Com])any. 

10.  Whether  plaintiff  aii‘r(‘(‘d  to  erect  th(‘  biiildinu-s  on 
the  various  ])roperties  for  the  amounts  of  the  respective 
loans. 

II.  Whether  the  ])laintilY  undertook  to  construct 

119  the  Q  Str(‘(‘t  building’  foi*  ^iir),000. 

12.  Whether  the  ])laintiff  undertook  to  construct 
the  Twelfth  Street  bnildini*’  for  ^^10,000. 

13.  Whether  the  ])lans  for  the  buildini»s  were  ])repared 
bv  Claimhton  West  and  in  the  case  of  the  Tenth  Street 
property  procured  by  the  plaintiff  and  the  defendant,  and 
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in  the  case  of  the  Twelftli  Street  property  procured  by  the 
Carroll  Electric  Company. 

14.  Whether  the  defendant  is  experienced  in  building 
construction  and  equally  with  the  plaintiff  supervised  the 
construction  of  the  S  and  T  Street  properties. 

15.  Whether  i)laintiff  abandoned  the  construction  of  the 
Twelfth  Street  building,  and  the  defendant  and  his  co- 
])artners  were  obliged  to  comi)lete  it. 

1().  Whether  the  plaintiff  contributed  any  moneys  for  the 
construction  of  the  various  ])roperties. 

17.  AVhether  the  ])laintiff  submitted  to  the  defendant  ma¬ 
terial  accounts,  and  labor  ])ay-rolIs  in  su])port  of  his  state- 
ni(‘nts  of  cost  of  construction. 

18.  Whether  the  amounts  said  to  1)(‘  excess  costs  of  con¬ 
st  rindion  over  and  above  j)laintiff’s  estimates  were  credited 
to  plaintiff  on  the  books  of  th(‘  Carroll  Electric  (V)mpany 
tentatively  and  in  suspense  because  of  plaintiff's  inde])ted- 
ness  to  that  com])any  and  ])eiiding  a  ])i'0])(‘r  accounting. 

11).  Whethei*  tlie  defendant  refuscul  to  ])ay  plaintiff  on 
account  of  the  construction  of  th(‘  St  reed  ])r()])erty  be¬ 
cause  of  ])laintil*f 's  indebtedness  to  the  C'arroll  Electric 
( 'om])any. 

T-O  20.  AVhether  the  defendant  could  dtdermine  from 
the  ]daintiff’s  statements  of  cost  the  existence  or  non- 
(.‘xistence  of  a  charge  therein  for  a  l)uilder's  commission. 

21.  Whether  the  ])laintiff  demanded  a  15  per  cent 
builder’s  commission  for  the  Twelfth  Street  construction. 

22.  Whether  any  accounting  for  rents  of  the  ])roperties 
has  ever  been  made  l)v  the  defendant  or  ^Irs.  Carroll. 

23.  Whether  !Mrs.  Carroll  is  a  woman  of  business  experi¬ 
ence  ca])able  of  managing  the  ])ro])erties,  and  whether  she 
had  siiccessfullv  managed  them. 

24.  Wheth(‘r  all  of  the  rents  bad  been  used  in  mainte¬ 
nance  so  as  to  leave  a  deficit,  or  whether  thei-e  is  a  sur])lus 
foi’  which  the  defendants  are  accountabh‘. 

25.  Whether  Mrs.  Carroll  has  used  the  rent  collections 
for  the  defendant  or  herself  personally,  or  solely  for  the 
u])keep  of  the  property. 

The  Schedules. 

The  disingenious  and  cipiiv'ocal  method  of  interweaving 
the  denials  and  averments  of  the  answers  and  raising  the 
foregoing  outlined  questions,  so  that  it  may  be  indeterminate 
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whether  it  is  iiiteiulcMl  hv  tin*  aii>\V(‘r  to  deiiv  absolutely 

*  •  • 

the  alleiratious  ot*  the  fact  of  tlu*  bill,  or  t(>  <h*ny  them  simply 
as  inte.irral  i)€ai'ts  (h’  a  .u«‘iieral  plan,  and  in  coni radistinetion 
to  tlu  simple  foiin  of  the  bill,  mach*  n(‘e(‘ssary  the  devisin.u: 
of  a  ])laii  of  oi’derly  uroupini;’  of  the  subjects;  for  although 
some  of  the  alleg{‘d  defens(‘s  and  counter  averments 

121  such  as  the  conci‘ah*d  buihh*r*s  })rolit,  the  failure  of 
plaintiff  to  ])ropt‘rly  account,  the  agreement  of  ])laiii- 

tilT  to  build  the  Q  and  Twelfth  Street  i)ro])erties  for  a  “rea¬ 
sonable"  commission  on  costs  and  at  the  same  time  on 
agreed  lix(‘d  bids,  and  otlu'rs,  are  so  improbabh*  on  their 
faces,  as  on  a  mere  i'(‘ading  to  i-aisc  a  doubt  of  tlK*ir  good 
faith,  vet  thev  havi*  to  be  fullv  considi‘r(‘d  and  discussed 
in  the  light  of  tin*  (‘videiice,  and  for  this  purpose,  1  have 
classilied  them  in  tin*  Schedules  Ixd'ort*  m(*ntioued,  segregat¬ 
ing  and  bringing  together  the  ph‘adings  and  evidenc(*  on 
each  ])oint,  as  well  as  on  the  main  issue,  under  the  follow¬ 
ing  heads  and  letters  as  to  tin*  ]>leadings: 

A.  The  Main  Issue. 

H.  Occu])ations  of  Plaintiff  and  tin*  Defendant. 

('.  Relations  of  Plaintit’f  and  tin*  l)(*f(*ndant. 

1).  l\elations  of  Dari’oll  Klectiic  (’omj)any. 

K.  Relations  of  Mi's.  Carroll. 

F.  S  and  T  Sti'eet  transactions. 

(r.  Tenth  Stre(*t  transaction. 

II.  Q  Street  transaction. 

I.  Twelfth  Street  transaction. 

J.  Estimates  of  cost. 

K.  Plans  for  construction. 

L.  Construction  and  its  suj)(*rvision. 

M.  Conti'ibutions  and  accounting  by  plaintiff. 

X.  Alleged  credits  to  plaintiff  in  sus])ense. 

().  Builder's  ])rofit. 

P.  Management  and  rents  of  the  ])roperties. 

122  (,).  Accounting  and  discovery:  and  the  corres])ond- 
ing  double  and  trii)le  letters  for  the  testimony  and 

exhibits.  The  latter  ari*  chronological  as  to  dates  and 
se^jueiitial  in  ])agination. 

The  above  seipieiice  of  subjects  was  made  as  most  conve¬ 
nient  to  conform  to  the  ])leadings,  but  need  not  necessarily 
be  followeil  in  the  orderly  discussion  of  the  case.  lT*elim- 
inary  to  the  discussion  of  other  (piestions  of  fact  will  of 
course  come  the  relationships  of  the  various  parties. 
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Occupations  of  Plaintitf  and  the  Defendant. 

(Schedules  B-BB-BBB.) 

It  mav  be  taken  as  established  without  serious  contra- 

* 

diction,  thou.ah  the  defendant  seemed  loath  to  admit  ev’on 
this  sim])le  fact,  that  the  plaintiff  as  alleged  is  a  construc¬ 
tion  engineer,  builder  and  architect.  Of  course,  the  de¬ 
fendant’s  attitude  is  readily  understood,  in  view  of  his 
denial  that  plaintiff  ])re])ared  tlie  ])lans  for  and  solely  su- 
))(‘rvised  th«‘  construction  of  the  buildinus  in  suit.  The 
])laintiff  testifies  to  lari;*e  buildiiii*’  o])erations  conducted  by 
him  on  his  own  account  precedin.i*’  the  alle.i>ed  arranu:ement 
between  him  and  the  defendant  and  continuin.^’  all  during 
the  ])eriod  covered  by  the  transactions  in  suit,— o])erations 
ai)|)roximatintj:  a  total  of  betw(‘en  einlit  hundred  thousand 
and  nine  hundred  thousand  dollai’s,  conducted  on  his  own 
account,  and  financed  by  him,  and  foi-  which  he  was  the 
ai’chitect  and  construction  su])ervisor.  The  defendant 
admits  that  he  knew  of  these  operations  and  that  the  Car- 
roll  Klectric  Company  furnished  th(‘  electrical  work 
12.‘)  in  them;  and  the  ledmu’  accounts  of  the  Carroll  Klec¬ 
tric  Com))any  show  the  char.ues  a.i;ainst  ])laintiff  lor 
this  el(‘ctrical  work  u])on  these  vai‘ions  ])i’op(‘i’t ies  in  lar^e 
amounts. 

From  the  pleadings  it  would  have  to  be  taken  as  an  ad¬ 
mitted  fact  that  there  is  a  partnershij)  known  as  the  Carroll 
Klectric  Company,  in  which  the  defendant  is  a  partner. 
The  subject  of  this  partnershi])  will  be  discussed  under  the 
head  of  the  D  Schedules.  It  has  no  direct  mat(‘rial  bearing 
on  any  (piestion  in  issue,  but,  because  the  7n(‘re  fact  of  the 
existence  of  a  partnership  l)etween  the  defendant  and  his 
brother  mieht  seem  on  the  face  of  it  to  create  a  doubt 
as  to  the  plaintiff’s  version  of  the  Twelfth  Street  trans¬ 
action,  I  have  developed  the  facts  fully,  without  regarding 
the  pleadings,  it  seeming  to  me  that  any  such  doubt  ought 
to  be  resolved,  if  possible,  to  the  point  where  it  might  be 
clearly  determined  whether  or  not  it  should  l)e  allowed  to 
affect  anv  conclusion  as  to  the  Twelfth  street  transaction. 
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Kelations  of  and  tlie  Defoiulant. 

(SclK‘dnl(‘s 


It  is  ostal)lisli(‘d  hy  tin*  ])l(‘adini»s  tliat  tlu‘  ])laintitT  and 
tli€‘  defendant  \v(*re  ])(M'sonal  fi’iends,  and  it  is  not  denicMl  as 
alleixed  l)v  tli(‘  defendant  that  tliev  had  i)nsiness  trails- 
actions.  Those  transactions,  as  d(‘veIo])ed  from  tlie  evi¬ 
dence,  outside  of  the  ones  in  suit,  ai)i)ear  to  have  lieen  the 
fnrnishin.ii’  and  installinir  of  (*h‘ctrical  e(|ni])inent,  in  tlie 
bnildinus  erectiMl  hy  tin*  plaintilf,  hy  the  defendant  or  the 
Carroll  Klectric  Conijiany. 

124  The  defiMidant  savs  that  one  of  th(*se  transactions 
was  tht‘  taking-  in  trade*  from  the  jilaintiff,  for  (*lectri- 

cal  work  on  one  of  plaintiff's  lai’ire  operations,  the  execu¬ 
tive  ajiartment  house,  of  a  house  on  Xewton  Street.  1 
liave  not  devoted  any  ])articnlar  attention  to  this  ])ro])(‘rty 

on  Xewton  Str(‘(‘t  in  mv  analvsis  of  tlu*  (  vidence;  hnt  it  will 

•  • 

appear  from  Mrs.  ('arrol's  hank  hook  and  cheek  hooks, 
from  the  defendant's  i-eiit  hook  and  from  the  d(‘fendant 's 
l(‘di*(‘r  di’awine’ account  with  the*  Carroll  Kh*ctric  ('omnanv, 
that  the  X'ewton  Slr(*(‘t  house  was  occiijiied  hy  tin*  (U‘fend- 
ant  as  a  home*:  that  some  transactions  in  resp(‘ct  of  it  W(‘re 
charged  against  him  ])(‘rsonally  on  his  ledger  account,  and 
that  after  he  had  occupied  the  Decatur  Street  house  as  a 
liome  he  collected  the  rents  from  the  Xewton  Street  house. 
X'ow,  in  his  testimony  he  endeavors  to  make  it  appear  that 
the  Xewton  Street  ])roperty  was  taken  in  trade  liy  the  Car- 
roll  Klectric  ('ompany.  The  hearing  of  this  fact,  as  well 
as  of  manv  other  transactions  of  the  defendant,  ostensihlv 
carried  on  through  the  m(‘dium  of  tlu*  ('arroll  Klecti'ic  Com- 
jiany,  including  some  of  tlu*  transactions  in  suit  which  aj)- 
pear  umpiestionahly  to  have  been  his  jiersonal  transactions, 
is  imiiortant  in  view  of  tlu*  ])laintifr's  statenu*nt  that  lu* 
liad  no  dealings  with  the  ('arroll  Klectric  ('om])any  as  such; 
that  all  of  his  dealings  were  with  the  defendant  ])ersonally ; 
and  that  he  alwavs  regarded  the  defendant  as  the  ('arroll 
Electric  Conpiany. 

The  defendant  ])roffei*ed  in  his  answer  the  statement  that 
plaintilf  was  well  ac<iuainted  with  his  business  and 

125  family  affairs,  hut  on  cross-examination  had  to  admit 
that  in  a  general  way  i)laintitf  had  the  same  informa- 
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tioii  as  to  his  afTairs  tliat  he  liad  of  the  plaintiff's.  The 
purpose  of  this  allegation  of  the  defendant  of  course  is 
(lir(‘(*t(Ml  to  the  facts  as  io  tin*  vei'y  tirst  ti’ansaction  in  suit, 
the  S  Street  transaction,  to  su] )port  the  defendant’s  allega¬ 
tion  that  ]>laintiff  came  to  liiin,  the  defendant,  with  the  pro¬ 
posal  to  entei’  into  the  S  Sti‘(‘(*t  d(*al,  because  he,  the  plain¬ 
tiff,  kn(‘w  that  Mi's,  ('arroll  had  come  into  some  estate 
under  the  Wills  of  her  grandparents  and  therefore  had 
the  money  to  tinance  the  deal ;  and  thus  to  he  in  the  position 
of  nullifying  the  alh‘gation  of  the  ])laintiff,  which  fairly 
inter])reted,  would  be  that  the  ])ro])osition  to  have  Mrs. 
(’arroll  loan  money  for  tin*  ])ui'])oses  of  the  j)artnership 
was  merely  incidental  to  th(‘  agreement,  because  ])laintift’ 
do(‘s  not  assert  and  did  not  assert,  although  manifestly  to 
his  interest  so  to  do,  that  the  ])ro])osition  for  the  partner- 
shi])  came  from  the  (h*fendant  because  of  ^Irs.  Carroll’s 
siijiposed  ability  to  tinanci*  tin*  ])artnershi]). 

The  busin(‘ss  transactions  bctwc'cn  the  ])arties  referred 
to  in  the  (Utendant's  answco’  wci‘(‘  non(‘  otlnu'  than  the  con¬ 
tinued  dealings  bctwci'ii  tlunn  of  one*  kind,  that  is,  the  fur¬ 
nishing  of  (‘lectrical  (‘(juipimnit  l>y  tin*  defemdant  or  the  (hir- 
roll  Electric  Company  to  tin*  ))laintitV  on  his  various  liuild- 
ing  operations. 


12(J 


Kelations  of  Cari'oll  Electric  (’ompany. 
( Schedules  1)-1)1)-1)DD.) 


It  does  not  appear  to  be  disputed  that  the  practice  in 
respect  of  the  com|)(‘nsation  to  tin*  (’arroll  Electric  Com- 
])any  for  the  fui'iiishing  of  (‘h‘ctrical  (M{ni])ment  on  plain¬ 
tiff's  building  o])(‘rations  was  gcinn-ally  nnifoi-ni  and  that 
th(‘  arrangenumts  were*  more  or  less  casual,  that  is  to  say, 
verbal,  as  aiiparcmtly  all  of  tin*  dealings  between  plaintitf 
and  the  defemdant  were;  that  tin*  gcmeral  understanding 
after  the  tirst  few  opcM’ations  was  that  the  Carroll  Elec¬ 
tric  (’om])any  should  furnish  the  (‘lectrical  ecpiipment  in 
all  of  plaintiff’s  building  o])erations  as  and  when  they  oc- 
cui'red,  without  bids  or  written  contracts,  and  upon  the 
basis  of  cost  ))lus  ;  that  this  was  the  understanding 
both  of  th(‘  ])laintit‘f  and  of  the  (h‘fendant.  The  analysis, 
how(wei‘,  of  the  ledgei*  accounts,  while  they  would  seem  to 
bear  out  this  general  understanding,  in  some  instances  dis- 
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clov^os  tliat  the  lodger  cliarges  by  llio  Carroll  Electric  Com- 
])aiiy  are  not  uniform  in  accordance  with  the  understand¬ 
ing,  in  that  they  varied  from  ])ercentages  below  15  to  per¬ 
centages  considerablv  above  15;  and  that  this  variation  is 
shown  in  the  transactions  in  suit,  notwithstanding  the  de¬ 
fendant  admitted  in  his  cross-examination  that  in  the  case 
of  the  S  Street  transaction  the  question  of  cost  of  elec¬ 
trical  e(iui|)ment  was  probably  not  discussed,  and  that  it 
was  gone  ahead  with  upon  the  general  understanding  with 
resj)ect  to  all  of  the  work  for  plaintiff,  thus  supporting  the 
plaintitf's  statement  that  generally  the  defendant  or 
1*17  the  ('ari’oll  Electric  Comj)any  went  ahead  with  all 
of  his  electrical  work  from  one  job  to  the  other  as  it 
came  along,  without  any  discussion  as  to  ])rice,  under  their 
genei*al  understanding. 

The  plaintiff  says  in  his  reply  that  although  he  was  to 
charge  no  commission  as  a  builder  for  the  construction  of 
the  proj)erties  in  suit,  but  was  to  wait  for  any  ])rospective 
))rotits  out  of  the  sale  of  the  j)ro])erty,  he  agreed  that  the 
charg(*s  for  electrical  e(iui])ment  should  include  a  15  j)er 
cent  commission,  because  the  defendant  stated  that  he  did 
not  wish  to  and  properly  could  not  confuse  his  ]iersonal 
busini*ss  transactions  with  those  of  the  Carroll  Electric 
Company  in  which  he  was  only  one  of  the  members  in¬ 
terested,  and  this  was  not  denied.  This  is  rather  impor 
tant  in  its  bearing  upon  the  (piestion  of  the  partnership,  in 
the  light  of  plaintitY's  statement  that  he  always  regarded 
the  defendant  as  the  Carroll  Electric  Company  and  in  view 
of  the  developed  use  by  the  defendant  of  the  alleged  part- 
nershi])  in  all  of  these  transactions.  The  defendant,  inter¬ 
rogated  about  his  statement  in  the  answer  that  the  15  per 
cent  was  not  a  ])rotit  but  covered  real  cost  as  applied  to  the 
overhead  of  the  Carroll  Electric  Company,  was  compelled 
to  admit  that  the  i)ercentage  was  in  accordance  with  his 
})i*actice  in  all  his  business  with  the  plaintitY,  and  that  the 
15  per  cent  was  a  profit,  because  the  cost  to  which  it  was 
added  was  calculated  to  take  care  of  overhead. 

The  alleged  partnership  agreement  between  the 
128  defendant  and  his  brother  Louis  I).  Carroll  is  the 
one  phase  of  this  case  which  I  have  never  been  able 
to  satisfactorily  elucidate.  It  is  curious  in  the  extreme. 
The  defendant  originally  stated  that  it  was  on  a  basis  of 
GO  per  cent  to  him  and  40  per  cent  to  his  brother,  Louis  D. 


H.  R.  CARROLL  EX  AL.  VS.  J.  J.  MOEBS. 


01 


Carroll.  This  was  corrohoratc'd  hv  Louis  Carroll.  When 
tlu*  latter  was  undei*  ei*oss  (‘xamiiiation  in  the  month  of 
Ai)ril,  1020,  he  made  tlu‘  diiH'et,  positive,  statement  that 
the  j)artiiershi])  a.ureement  was  viu'hal — “simply  a  verbal 
uiiderstandiipi*-,  very  elear,  hut  vcu'hal.”  Later  in  the  case, 
in  the  process  of  siftiui*-  out  this  as  well  as  the  many  other 
(piestioiis  ill  the  ease,  I  asked  tlu*  defendant  for  informa¬ 
tion  as  to  when  this  (iO-dO  ai’ran,i;eineiit  beg'an,  and  if  it 
h{‘i»*aii  diiriiii*'  the  transactions  involved  in  the  suit  to  tell  me 

Or  o 

what  it  was  before.  He  said  that  it  had  been  changed  only 
once,  but  that  h(‘  would  have  to  <•()  into  his  safe  or  wait 
until  his  brotlun*  eaiin*  into  the  ofliei*  (this  examination  was 
takiiii;’  place  in  the  defcnidaiit 's  ofliee)  to  lind  out;  and  a 
little  later  he  said  that  h(‘  nn'aiit  he  would  have  to  g*o  into 
his  safety  d(‘posil  box  to  ^uet  tin*  ai>'reenieiit.  Asked  by 
eoniisel  for  t!i(‘  ])laintiiV  if  In'  nu‘ant  that  the  ehaiii;'e  was 
endorsed  on  the  orii;inal  writt(*n  articles  of  partnership, 
he  said  ves. 


I  left  the  matter  in  that  situation  until  a  subseipient 
heariiiii.’,  when  I  called  for  th(‘  product  ion  of  the  partner¬ 
ship  ai»’reement.  The  did'caidaiit  prodnc(‘d  two  papers  as 
coiistitntiiii;-  this  ai;r(.‘(‘nu*iit.  t  hu'  dat(‘d  February  4,  1010, 
ill  ])nrsnaiiei‘  of  a  V(‘rbal  a.^reennait  ma(h‘  in  danuary, 
1010,  and  the  other  purport iiii;-  to  be  an  amendment 
120  dated  Se])tenil)er  27,  l!>ir).  Tlu*  lirst  hxed  the  pro¬ 
portions  at  two  thirds  and  one  third  and  the  second 
at  60  per  cent  and  40  ])er  cent.  The  lirst  provided  in  the 
dcsig-natioii  of  the  services  that  the  defendant  should  be 
res])onsible  for  the  general  manag(‘nient  and  finances  of 
the  concern  and  its  operations  while  Louis  1).  Caroll  should 
have  the  responsibility  of  the  jnirc'hasi*  and  sales  work  and 
the  store.  It  prorhtvd  further  tJuit  neither  partner  should 
undertake  anj)  autsiffe  tiahdifies  in  person  or  for  the  firm 
u'ithout  the  per)uissio}f  of  his  copartner.  The  so-called 
amendment  recited  that  for  a  rafuatde  consideration  the 
defendant  then  agreed  with  Louis  1).  Carroll  from  and 
after  June  dO,  lOld,  that  the  net  assets  of  the  partnership 
should  be  tlu*  pro]K*rty  (d  tlu*  partiu*rs  in  the  proportion 
of  60  per  cent  to  the  defendant  and  40  ])er  cent  to  Louis 
I).  Carroll,  and  that  from  aiul  after  the  same  date  the 
profits  should  be  allow{*d  to  accnmnlate  in  the  same  pro¬ 
portion;  but  he  was  unable  to  state  what  was  the  valuable 
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consideration  or  whether  it  had  anv  relation  to  the  Twelfth 
Street  property. 

At  a  snl)se(inent  hearing  I  recpiired  Louis  D.  Carroll  to 
he  jiroduced  and  also  that  he  j)rodnce  his  copy  of  this 
agi’eenient,  the  defendant  having  testified  that  it  was  in 
duplicate  and  that  Louis  I).  Carroll  had  the  other  copy. 
1  asked  Louis  I).  Carroll  if  he  had  any  explanation  to 
make  of  his  ])revious  testimony  in  view  of  the  production  of 
irriffot  articles  of  ])artnership,  and  all  that  he  could  say 
was  that  it  had  escaj)ed  his  memory  that  the  verbal  under¬ 
standing  had  been  confirmed  in  writing,  that  he  had 
Ido  not  had  occasion  to  refer  to  those  ])apers  for  some 
tiim*  in  the  interval  of  five,  six  or  seven  years,  and  on 
the  sj)ur  of  the  moment  he  spoke  from  memory,  and  was 
simply  at  fault. 

Th(‘  testimonv  of  the  defendant  and  his  ])rother  in  re- 
s])(‘et  to  the  ])artnershi]i  was  rather  interesting  and  curious, 
ill  vi(‘w  of  the  s])eaking  facts  as  developed  from  the  analysis 
ot*  tli(*ir  ])(‘rsonal  accounts  with  the  com])any.  The  de¬ 
fendant  later  eont I’adicted  hims(*lf  ])v  saving  that  he 
thought  th(‘  oi-iginal  ])ro])ortions  of  interest  were  75  and 
25  pi*r  (‘(‘lit.  He  admittcul  that  his  brother  came  to  him 
from  (‘()lh‘g(‘  without  any  ])revious  experience,  and  was 
tak(‘n  into  the  jiartnershi])  after  a  few  months  of  employ- 
m(‘nt  with  him.  He  evaded  and  practically  refused  to  state 

whether  or  not  his  brother  or  anv  one  for  him  had  ever 

% 

contributed  anything  to  the  ])artnership  by  way  of  moneys 
or  other  assets.  He  admitted  that  their  respective  salaries 
had  been  discussed  and  figures  mentioned  which  were 
agreeable,  but  claimed  that  no  definite  salaries  had  ever 
be(*n  fixed,  and  that  the  agreement  was  that  each  should 
draw  whatev(‘r  he  ne(‘d(‘(l  to  live  on,  for  “sustenance,”  as 
h(‘  ])ut  it,  and  that  all  other  ])rofits  be  allowed  to  accumu¬ 
late  to  build  up  the  liusiness.  He  claimed  that  no  definite 
salaries  were  agreed  u])on  and  fixed  until  the  year  1918, 
because  th(‘y  were  not  in  a  i)ositi()n  to  fix  definite  salaries. 

Much  anxiety  was  displayed  by  counsel  for  the  defendant 
at  my  ])r()])ing  into  the  jiartnership  agreement.  Strenuous 
objection  was  made  to  the  original  being  retained  by  me, 
and  to  mv  examination  of  Louis  D.  Carroll  without 
I'll  a  preliminary  disclosure  by  me  of  my  purpose. 

There  was  also  much  insistence  upon  my  examining 
the  auditor  of  the  Carroll  Electric  Company  in  respect  of 
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the  showing  by  the  capital  or  profit  and  loss  account  of  the 
company  of  the  accumulation  of  profits.  Louis  1).  Car- 
roll  insisted  ujKm  the  return  to  him  of  the  copy  of  his 
agreement,  and  1  returned  it  to  him  while  retaining  the 
defendant's  copy. 

This  so-called  capital  or  protit  and  loss  account  taken  in 
conjunction  with  the  individual  ledger  accounts  of  the  de¬ 
fendant  and  Louis  1).  Carroll  show  the  facts  to  be  that 
from  the  beginning  of  the  individual  ledger  accounts  in 
May,  1911,  Louis  D.  Carroll  drew  a  small  salary  on  the  pay¬ 
roll,  to- wit,  $10.00  per  week,  until  February  of  1913,  when 
the  S  Street  property  was  being  constructed;  that  it  was 
then  increased  to  $20.00  a  week  and  remained  such  until 
January,  1915;  that  from  that  date  until  November,  1915, 
subsecpient  to  the  date  of  the  alleged  amendment  to  the 
partnership  agreement  he  drew  $19.00  per  week  on  the  pay¬ 
roll,  and  that  in  November,  1915,  it  was  increased  to 
$25.00  per  week,  at  which  figure  it  remained  until  Novem¬ 
ber,  1917,  when  it  was  increased  to  $50.00,  remaining  at 
that  figure  until  December  31,  1919,  after  which  drawings 
were  irregular  in  amounts  and  dates;  that  in  addition  to 
his  weekly  pay-roll  he  was  also  charged  with  miscellaneous 
items  in  irregular  amounts  and  dates  of  small  sums.  They 
show  that  from  the  first  entrv  in  Mav  of  1911,  less  than 
two  months,  the  defendant  was  charged  with  a  weekly  cash 
item  of  $10.00  and  that  from  July  1,  1911  to  De- 
132  cember  31,  1916,  all  of  his  drawings  were  in  irregu¬ 
lar  amounts  and  dates.  These  accounts  further 
show  that  at  the  balancings,  April  30,  1912,  December  31, 
1912,  and  December  31,  in  succeeding  years,  certain  sums 
were  credited  to  the  defendant  and  his  brother  as  salarv. 
On  April  30,  1912,  the  defendant  was  credited  with  salary 
for  the  year  $1,200.00  and  salaries  $1,130.06,  to  l)alance  the 
account ;  at  the  same  time  Louis  1).  Carroll  was  credited 
with  salary  for  the  year  $520.00  and  salaries  $143.13  to  bal¬ 
ance  the  account.  At  the  end  of  1912  the  defendant  was 
credited  with  salary  $1,500.00  and  additional  salary 
$1,549.44,  while  Louis  D.  C'ari'oll  was  credited  witli 
salary  $1,756.10,  all  to  balance  the  accounts.  At  the 
end  of  December,  1913,  and  December,  1914,  they  were 
each  credited  with  amounts  sufficient  to  balance  their 
accounts  as  salary,  in  the  case  of  the  defendant  $3,633.99 
and  $2,482.72,  respectively,  and  in  the  case  of  Louis  D. 
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Carroll,  $l,777.n7  and  Jrl,r)l(i.7.‘),  respect iwly.  The  l)ooks 
were  not  a^ain  halaiKunl  until  l)eeeinlK*r  ot'  101(5,  after  this 
suit  was  tiled,  when  tlu‘  definidant  was  ei-(‘dit(‘d  with  salarv 
$7,2()().()(),  and  drawings  above  salary  $14,ir)0.r)0,  while  Louis 
D.  Carroll  was  credited  with  salaric‘s  $4,()0*J.70,  all  to  bal¬ 
ance  the  accounts.  At  the  end  of  Deccunber,  1017,  Louis 
1).  Carroll  was  crediti'd  with  salaries  Jr-,0o7.4(),  and  also 
with  an  amount  siifliciinit  to  (Mpialize  this  to  $7,r)()().00,  that 
is,  $4,o42.()0,  blit  the  latter  item  was  carried  off  by  a  ileliit 
in  the  same  sum,  both  imlries  beinu;-  for  uniiaid  1017  salary; 

thereafter  Louis  1).  Carroll  was  credited  with  salarv 

* 

130  at  the  rate  of  ^^7,01 )().()()  ])er  year,  and  debited  or  cred¬ 
ited  with  overdrafts  or  uiuh*rdrafts  in  the  capital  ac¬ 
count.  'I'he  account  of  the  defendant  from  December,  lOlG, 
not  having-  been  i)roduced  there  is  no  evidence  as  to  what 
exact  amount  was  credited  to  him  as  salai-y,  though  the  capi¬ 
tal  account  shows  similar  entri(‘s  as  to  overdrafts  or  under¬ 
drafts  as  in  till*  case  of  Louis  1).  Carroll.  From  these  ac¬ 
counts  it  apt>i*ars  tln*refore  that,  bt'ginning  with  the  itimi 
of  $14, lob. bo,  Deci'inbm-  31,  101(5,  except  as  to  the  Louis  D. 
Carroll  item  of  1017,  abovi*  i-rfei-ri'd  to,  $4,(50*J.70,  balanced 
by  a  counter  debit,  all  of  tin*  i-espectivi*  amounts  tli-awn  by 
both  of  the  alh‘g(*d  partners  under  oi*  above  a  lixed  salary, 
were  carried  into  the  capital  or  profit  and  loss  account  of 
the  comiiany  as  a  debit  or  credit  on  account  of  invested 
cajiital. 

While  it  is  true  that  before  this  suit  was  liled  apparently 
the  drawings  of  the  alleged  partners  were  carried  off  the 
books  at  the  end  of  i‘ach  vi*ar  as  salaries  in  irregular 
amounts,  excei>t  as  was  attemptc'd  in  the  beginning  by  the 
lixing  of  a  sp(*eilic  salary  for  each,  it  is  also  a])])arent  that 
the  drawings  of  the  defendant  wei'e  not  onlv  considerable 
but  were  unlimited  while  tin*  drawings  of  his  brother  were 
jirinciiially  on  a  pay-roll,  largely  in  fixed  amount,  and  small 
as  compared  to  those  of  the  defendant.  It  is  also  aiiparent 
from  these  accounts  that  no  att(‘nipt  was  ever  made  to  ad¬ 
just  these  drawings,  or,  aftt‘r  1013,  to  adjust  sjiecilic 
salarii‘s,  until  after  tin*  liling  of  this  suit,  to-wit, 
134  December  3d,  101(5.  Tbe  ledgi*!*  account  of  tin*  dt*- 
feiidant  is  headc'd  “drawing”  account  on  the  sheet 
of  the  vear  101b,  whih*  tlu*  h‘dg(‘r  account  of  Louis  1).  Car- 
roll  is  not  headed  a  “drawing”  account  until  Januarv  of 
1917. 
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It  is  significant  that  at  the  time  this  very  alleged  amend¬ 
ment  to  the  partnership  agreement  was  dated  in  Se])tenil)er, 
1915,  Louis  1).  Carroll  was  still  drawing  a  small  weekly 
specific  salary  and  small  sums  in  addition,  and  continued 
so  to  do  until  December  51,  191  (i,  and  that  at  this  later  date 
even  no  attempt  was  made  to  fix  for  him  a  specific  salary, 
although  the  defendant’s  was  fixed  at  $7,200.00,  and  even 
at  the  end  of  1917,  a  i)retended  salary  of  $7,500.00  was  fixed 
hy  a  bookkeeping  entry  only  to  be  set  off  and  nullified  by  a 
counter  entry,  but  his  drawing  account  was  credited  with 
an  amount  sufficient  to  balance  it  under  the  designation  of 
salary;  notwithstanding  that  the  alleged  amendment  to 
the  partnership  agreement  i)urports  to  carry  the  partner¬ 
ship  arrangement  under  the  new  basis  back  to  June  30, 1915. 
These  dates  are  also  significant  in  other  respects.  The  date 
of  the  alleged  amendment  to  the  partnership  agreement  is 
but  a  couple  of  weeks  after  the  beginning  of  the  Twelfth 
Street  improvements,  and  the  date  to  which  it  is  retroactive 
is  but  one  week  after  the  final  settlement  under  which  the 
Twelfth  Street  property  was  acquired,  and  about  two  weeks 
after  the  completion  of  the  Q  Street  property. 

Both  the  defendant  and  Louis  1).  C’arroll  testified  that 
the  latter  was  dissatisfied  with  his  share  of  the  profits 
135  of  the  concern.  The  defendant  further  testified  that 


this  dissatisfaction  had  been  the  subject  of  discussion 
for  a  long  period  of  time,  about  a  year  previous  to  the  execu¬ 
tion  of  the  amended  agreement,  which  had  been  verbally 
reached  at  the  time  that  it  was  made  retroactive  to,  June 
1915,  and  that  much  of  this  discussion  was  heated.  With 
these  facts  in  mind  the  strange  lapse  of  memory  of  Louis 
1).  Carroll  is  inexplicable.  I  do  not  find  or  say  that  there 
never  was  a  valid  executed  partnership  agreement  between, 
these  two  alleged  partners  before  this  suit  was  filed,  but 
in  view  of  the  juggling  with  records,  the  repeated  and 
persistent  efforts  of  the  defendant  to  avoid  disclosure,  the 
attitude  with  respect  to  this  written  agreement  when  I  un¬ 
dertook  to  enforce  its  production,  I  am  compelled  to  say 
that  I  cannot  accept  it  as  a  fact  that  there  was  any  such 
executed  agreement,  because  it  is  not  consistent  with  any 
of  the  other  facts  disclosed  by  the  accounts  of  the  Carroll 
Electric  Company,  and  the  dealings  of  the  defendant  with 
its  assets,  which  I  shall  discuss  later;  all  going  to  support 


or, 
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the  theory  or  elaiiii  of  the  plaintiff  that  the  defeiulant  was 
and  is  the  i’aiToll  KUndrie  Company,  and  that,  while  osten¬ 
sibly  a  partnm’,  liis  brother  was  a  paid  (‘inploye  whose  eoin- 
])ensation  was  at  tlu*  will  and  |»lt‘asnre  of  the  defendant. 
It  is  not  Ix'vond  the  rani»e  of  fair  inferenee  from  the  facts 
of  this  ease  and  the  peculiar  appeai*ance  of  the  papers  them¬ 
selves  that  while  tin*  pai)ers  may  have  been  in  existence 
and  the  snbjcud  of  (hmiand  on  the  part  of  lA)iiis  1).  Carroll, 
thev  n(*ver  w(‘i'(‘  in  fact  ex(‘ciited  until  bv  exiijencies  of  this 
case  the  dcd'midant  felt  eall(‘d  upon  to  endeavor  to  discredit 
the  plaintiff’s  suit  by  acdually  brin^ini*’  into  existence  a 
])artnershij),  which  upon  theory  inii»:ht  tend  to  in- 
13G  ciilcate  strong’  doubt  of  an  arrangement  with  the 
])laintiff  to  enter  into  a  ])artnership  with  him  for  the 
acquirement  and  ownership  of  a  ])roperty  to  be  ns(‘d  for  tin* 
business  of  the  (’arroll  Kleetri(*  Com])any  and  for  which 
the  d(*fendant  and  his  brotlu*!*  as  g(‘n(‘i'al  partners  would  be 
called  upon  to  pay  lai’g(*  r(‘ntal  to  the  def(*ndant  and  the 
plaintiff,  as  spcn'inl  partn(‘rs  and,  in  ordt‘r  to  do  so,  by  yield¬ 
ing  to  the  d(‘mands  of  his  broth(‘r  and  executing  ])a])ers 
which  he  had  thercdoforc*  i  i‘fus(‘d  to  ex(*(*nte  on  the  demands 
of  his  brotlu*!*.  Th(*i*(*  is  a  onrious  fact  api)arent  on  the 
face  of  the  two  papt‘rs.  As  the  i*(*(*oi*d  shows,  fi*om  my  dic¬ 
tation  at  the  tinn*,  Louis  1).  Cari’oll  produced  his  copies, 
with  ])a]>ers  identical  and  with  similar  signatures,  exce])t 
that  Louis  1).  Carroll's  copy  of  the  amended  agreement 
lacked  his  own  signature.  Tin*  signatures  of  Louis  D.  Car- 
roll  where  tlu*y  hap]Hmed  on  all  the  other  papers  are  in  bold 
black  ink,  while  the  signatui*(‘s  of  llarrv  Carroll  on  all  the 
paj)ers  are  in  a  very  faded  brown  ink,  all  not  a])i)earing  to 
indicate  any  ela])se  of  time  betwc'eii  (‘xecution.  Further 
there  is  a  (‘oineideiu'i*  in  eonneetion  with  this  ink  rathei* 
startling.  \Vh(*n  tin*  copy  of  .Mrs.  (’ai*roll’s  investment  ac¬ 
count  was  lirst  lih‘d  with  tin*  .Mast(‘r  in  Xovemb(*i*,  11)17 
and  photolithogi*a])hed,  there  was,  as  will  appear  from  an 
examination  of  the  original  and  ]>hotolithogra])h,  a  clerical 
error  in  entering  tin*  ’rans(‘v  loan  as  $1,-00.00  instead  of 
$200.00 ;  and  a  close*  (*xamination  of  tlu*  oi*iginal  ( F(i( '  Xo.  1 ) 
will  show  that  tin*  jigin*e  oiu*  (1)  was  stri(*ken  out  with  a 
Pen,  and  that  tlu*  ink  used  was  a  faded  bi’own  ink.  And  it 
is  to  be  remembered  that  the  bookkee])ing  entries  showing 
accumulation  of  undivided  }>rolits  and  reinvestments  and 


IT.  R.  CARROLT.  ET  AT..  VS.  J.  J.  MOEBS. 


97 


over  drafts  of  salary,  on  a  fixed  salary  basis,  did 
l.‘J7  not  begin  as  to  Louis  1).  C’arroll  until  1918  while  this 
reference  was  in  progress. 

As  before  stated,  I  do  not  lind  in  fact  that  there  was  no 
])artnership  agreement  ])revious  to  the  suit,  or  that  these 
l)ai)ers,  although  the  subject-matter  may  have  been  previ¬ 
ously  consider(‘d  in  freciuent  conferences  and  heated  dis¬ 
putes,  were  not  ex(‘cntcd  as  tli(‘y  jnirport  to  be;  but  I  do 
lind  that  in  view  of  all  the  facts  there  is  sufficient  doubt 
raised  as  to  the  existence  of  such  partnership  before  this 
suit  was  tiled,  to  dejirive  the  fact  of  such  alleged  partner¬ 
ship  of  any  ])otential  force  or  consideration  in  the  con¬ 
sideration  and  determination  of  the  issues  in  this  case  as  to 
the  Twelfth  Street  transaction.  The  dealings  of  the  de¬ 
fendant  with  the  assets  of  the  Carroll  Electric  Company  in 
his  transactions  with  the  ])laintiff  and  generally,  notwith¬ 
standing  the  alleged  partnerslii])  agreement  prohibited  any 
such  transactions  as  those  iu  this  suit,  are  so  varied,  so 
unlimited  and  so  unrestricted  as  to  warrant  the  assertion 
that  he  dealt  with  the  assets  of  that  company  as  his  own, 
at  his  pleasure,  and  therefore,  the  truth  of  the  plaintiff^s 
statement  that  he  regarded  the  defendant  as  the  Carroll 
El(‘ctric  Comjiany. 

The  defendant's  ledg(‘r  account  furnishes  interesting 
data  along  this  line.  It  shows  his  use  of  alleged  firm 
moneys  in  dealing  with  the  property  on  Eleventh  Street 
between  (i  and  II,  which,  la*  t(‘stifies,  was  his  own  and  the 
proceeds  of  which  lu*  voluntarily  turned  in  at  the  time  of 
its  sale  for  credit  to  himself  and  his  brother  in  the  propor¬ 
tions  of  -/ d’s  to  himself  and  1/d  to  his  brother  long  after  this 
suit  was  tiled.  It  shows  the  use  of  firm  monevs  for  other 
purchas(‘  such  as  the*  ])ui’chase  of  the  Xewton  Street 
Ids  ])roperty,  tin*  ])ur('hase  of  bank  stock,  ])ayment  on 
the  Tansey  loan,  subsecpieutly  retuiuied  by  Mrs.  Car- 
roll,  and  other  items  personal  to  himself.  With  respect 
to  the  ])roperty  in  suit  it  shows  that  notwithstanding  he 
took  a  note  from  the  plaintiff,  he  used  the  company  moneys 
to  ])urchase  the  Tenth  Strecd  lot,  to  a])ply  on  the  purchase 
of  tlk‘  Sti'eet  lot  to  a])])ly  iu  payment  to  the  plaintiff  on 
the  Street  construction,  to  purchase  the  Twelfth  Street 
])ro|)erty,  to  fui-nish  the  electrical  eciuipment  in  all  of  the 
pro])erties  in  suit.  He  admits  that  he  allowed  the  indebted- 
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ness  of  the  plaintiff  to  the  Carroll  Electric  Company  to  a 
large  amount  for  electrical  work  on  his  various  building 
operations  to  stand  as  an  olTset  to  the  ])laintiff’s  claim 
against  the  properties  in  suit  for  construction  work.  It 
shows  that  he  drew  for  the  two  vears  1915-1916  to  the  ex- 
tent  of  $29,000,  as  against  less  than  $5,000,  drawn  by  his 
brother,  without  any  pretense  at  adjustment  so  far  as  the 
books  of  the  company  were  concerned  until  seven  months 
after  this  suit  was  filed.  These  entries  are  particularly  in 
striking  contradiction  of  the  answers  of  the  defendant  to 
interrogatories  in  which  he  states  that  the  Q  and  Tenth 
Street  transactions  do  not  appear  on  the  books  of  the  Car- 
roll  Electric  Company,  exce])t  as  to  the  charges  for  electri¬ 
cal  equipment  and  the  credits  to  plaintiff  in  the  so-called 
suspense  account. 

Relation  of  ^Irs.  Carroll 


(Schedules  E-EE-EEE.) 

Mrs.  Carroll,  in  both  her  answers  to  interrogatories  and 
in  her  testimonv,  stated  that  she  had  no  knowledge  of  busi- 
ness  matters,  left  all  of  them  to  the  defendant;  that  her 
knowledge  as  to  these  matters  was  based  upon  infor- 
139  mation  and  belief  obtained  from  him;  and  that  she 
was  vei’v  voung  at  the  time  of  the  transactions.  And 
the  character  of  her  evidence  as  before  referred  to  fullv 
bears  out  these  statements.  She  verities  the  statement  of 
the  plaintiff  that  he  never  had  any  transactions  with  her  or 
talked  with  her  about  the  transactions  in  suit.  She  said 
she  was  but  19  vears  old  at  the  time  of  the  S  Street  trans- 
actions.  The  copy  of  the  Guardian's  account  filed  shows 
that  she  had  just  arrived  at  the  age  of  twenty-one 
when  she  received  her  moneys  in  full  a  few  months  jirevious 
to  the  S  Street  transaction,  that  is  in  1912. 

The  relation  of  Mrs.  Carroll  to  this  suit  and  to  the  other 
parties  herein  and  the  C'arroll  Electric  ('ompany  is  not  so 
material  in  respect  to  the  S  and  T  Street  i)ro})erties.  AVliile 
the  defendant  attenqits  to  color  tliose  transactions  in  such 
a  way  as  to  make  them  appear  different  from  the  asjiect 
given  to  them  by  the  ])laintilf's  allegations,  yet  the  sub¬ 
stantial  terms  of  the  agreement  with  respect  to  each  ])rop- 
erty  being  iiulentical  is  not  in  dis])ute.  The  agreement,  as 
carried  out,  was  that  Mrs.  Carroll  was  to  lend  monevs  at 


II.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


9D 


C  per  cent  to  the  plaintitT  and  the  defendant  in  connection 
witli  the  ac(|iiiroment  and  development  of  those  properties, 
whicli  they  were  to  dis])ose  of  and  net  proceeds  of  which, 
after  the  repayment  to  ^Irs.  Carroll  of  her  advances  with 
interest,  were  to  he  divided  ])etween  the  plaintiff  and  the 
defendant  equally.  The  importance  of  ]\Irs.  Carroll’s  re¬ 
lations  to  the  transactions  first  developed  in  connection 
with  the  Q  Street  i)roperty,  which  the  plaintiff  says  stood 
upon  the  same  basis  as  the  S  Street  and  T  Street  proper¬ 
ties,  a  contention  which  the  defendant  denies  and  in  turn 
asserts  ^Irs.  Carroll  acquired  the  Q  Street  lot  and 
140  plaintiff  agreed  to  build  the  apartment  thereon  for 
her  at  cost  plus  a  reasonable  builder’s  commission; 
and  that  it  was  to  be  held  by  ^Irs.  Carroll  as  an  income  pro¬ 
ducing  property,  free  and  clear  of  any  lien.  Plaintiff  in 
turn  denies  that  Mrs.  Carroll’s  monevs  went  into  the  ac- 
(luirement  and  development  of  this  property.  The  inter- 


rogator-es  filed  on  ])ehalf  of  tlie  plaintiff’  were  directed  to 
ascertaining  what  moneys  of  Mrs.  (hirroll  were  used  for 
this  property.  The  answers  to  those  interrogatories  set 
up  specific  money  and  assets  of  Mrs.  C’arroll’s  as  having 
been  delivered  to  the  defendant  and  used  bv  him  for  that 
purpose,  all  of  wliich  is  discussed  under  the  11  Schedules 
relating  to  the  Q  Street  j)ro])erty. 

The  cross  examination  of  Mi-s.  C’arroll  was  directed  al¬ 
most  wholly  to  this  proposition,  and  the  original  cross  ex¬ 
amination  of  liei*  husband  likewise.  It  appears  that  Mrs. 
Carroll  received  from  the  estates  of  her  grandparents  some¬ 
where  in  the  neigliboi*hood  of  $12,000.  Among  the  original 
exhibits  produced  under  the  Master's  order  was  the  ex¬ 
hibit  F.  G.  C.  Xo.  1,  heretofore  refen-ed  to  and  purporting 
to  show  Mrs.  Carroll’s  investnunits  covering  the  securities 
referred  to  in  the  answei-s  to  interi’ogatories  as  well  as 
some  of  the  real  jjroperties  in  suit.  It  was  produced  as  a 
copy  of  her  investment  account.  Subsequently,  during  the 
examination  there  was  broken  open  either  by  her  or  by 
counsel  for  her  a  certain  ])oi‘tion  of  her  account  book,  also 
j)roduced  under  the  original  call,  with  certain  parts  sealed 
up,  as  inspection  of  the  book  will  show  (F.  G.  (’.  X^o.  2. 
Defendant’s  Xo.  19).  And  in  a  part  broken  open  by  her 
(page  1)  was  contained  the  original  of  the  so-called 
141  investment  account.  Later,  on  the  cross-examina¬ 
tion  of  the  defendant,  when  it  had  been  developed 
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witJi  reasonable  certaintv  that  the  securities  oi  ^Irs.  Car- 
roll  specifically  set  ii])  in  the  answers  to  interroj^atories 
were  not  and  could  not  l)e  available  tor  the  ])urpose  alled.s:ed, 
the  acquirement  of  the  Q  Street  lot  and  the  construction 
of  a  building*  thereon,  the  defendant  undertook  to  change 
his  position  in  the  matter  and  to  assert  that  he  was  in¬ 
debted  to  Mrs.  Carroll  in  considerable  sums  of  money  and 
that  this  indebtedness  was  available  through  advances  from 
him  for  the  accpiirement  and  development  of  the  Q  Street 
property.  He  then  identified,  in  the  same  book  of  account 
of  Mrs.  Carroll,  another  account  against  him  in  another 
part  of  the  book,  (pp.  147-153)  which  had  also  been  origi¬ 
nally  sealed  up  as  containing  the  personal  alTairs  of  ^Irs. 
Carroll,  and  not  having  any  relation  to  the  matters  in  suit, 
which  account  he  then  asserted  was  the  account  of  this  in¬ 
debtedness  of  his  to  Mrs.  Carroll’s,  and  that  the  indebted¬ 
ness  was  available  for  the  purpose  named.  I  shall  consider 
the  specific  securities,  as  before  stated,  under  the  head  of 
the  41  Schedules. 


Afterwards  it  developed  later  in  the  case  that  the  rent 
moneys  from  the  pro])erties  in  suit  were  de])osited  in  the 
same  bank  account  in  which  Mrs.  Carroll  deposited  her  per¬ 
sonal  monevs  oriuinallv,  and  that  from  that  account  Mrs. 


Carroll  checked  for  the  items  constituting  this  alleged  in¬ 


debtedness  of  the  defendant  to  her.  I  have  necessarily 


taken  up  the  detailed  analysis  of  the  use  of  Mrs.  Carroll’s 
personal  moiu'ys  and  the  use  of  the  rent  moneys  in  con¬ 
nection  with  this  indebtedness  and  otherwise  under 


142  the  head  of  the  Schedules  devoted  to  the  considera¬ 


tion  of  the  management  and  rents  of  properties,  the 
P  Schedules.  It  is  siifhcdent  at  this  point  to  state  that  this 
analysis  develops  that  this  so-called  indebtedness  of  the 
defendant  to  Mrs.  (’arroll  was  not  an  indebtedness  to  her 


by  reason  of  the  use  of  her  ])ersonal  moneys,  which,  in  that 
analvsis  are  shown  to  have  all  been  exhausted,  but  was  in 
fact  almost  from  the  verv  beginning,  certainlv  through 
practically  all  of  the  ])eriod  involved,  and  ultimately  in  the 
result,  an  indebtedness  of  the  defendant  to  the  rent  monevs 
from  the  pro])erties  in  suit,  collected  by  him,  deposited  to 
the  credit  of  Mrs.  Carroll,  and  by  her  checked  out  for  the 
personal  and  household  needs  of  the  defendant  and  herself, 
and  in  the  acquirement  of  the  property  in  which  they  lived, 
the  Decatur  Street  house,  appearing  originally  in  Mrs.  Car- 
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roll’s  investment  aeconnt  as  tlio  Tansey  loan,  but  which  in 
fact  was  not  an  investment  and  to  the  contrary  a  payment 
on  account  of  a  transaction  involving  the  acquirement  of 
the  Decatur  Street  property. 

The  defendant  kept  in  a  rough  memorandum  on  two 
jackets  an  alleged  account  between  Mrs.  Carroll  and  him¬ 
self,  blit  which  in  fact  is  not  a  decipherable  account.  The 
best  that  can  be  said  for  it  is  that  apparently  it  involved 
transactions  between  himself  and  Mrs.  Carroll  principally 
out  of  a  fund  of  hers  of  moneys  ])aid  over  by  her  guardian 
and  which  the  defendant  passed  out  of  and  into  this  account 
in  various  transactions,  and  also  a  record  of  some  of  the 
transactions  with  res])ect  to  the  securities  alleged  to 
14d  have  been  used  in  the  acciuirement  of  the  Q  Street 
])ro])erty  and  various  annual  calculations  of  the  so- 
called  indebtedness  before  referred  to. 

The  ])laintiff  alleges  that  as  part  of  the  general  agree¬ 
ment  between  himself  and  the  defendant,  Mrs.  Carroll  was 
to  take  title  to  all  of  the  ])ro])erties  for  her  better  security 
until  her  advances  were  returned.  The  defendant  does  not 
specitically  deny  this  allegation,  only  denying  it  indirectly, 
by  denying  the  general  ])artnership  agreement,  lie  alleges 
with  respect  to  the  Tenth  Street  pro])erty  that  title  was 
tal:en  because  of  pending  judgments  against  the  plaintiff 
and  himself,  and  their  inability,  therefore,  to  make  the  loan 
otherwise  than  by  placing  tlie  title  in  Mrs.  Carroll.  He 
alleges  further  that,  substantially  by  reason  of  the  judg¬ 
ment  against  him  and  his  brother,  the  title  to  the  Twelfth 
Street  property  was  also  taken  by  ^trs.  Carroll  in  trust. 
The  fact,  as  develo])ed  from  the  records,  is  that  Mrs.  Car- 
roll  took  title  to  all  five  of  the  ])ro])erties  in  the  suit;  that 
with  r(‘spect  to  the  S  Street  ])roperty  in  the  1016  trust 
hereafter  riO'erred  to,  it  is  recited  as  her  “sole  and  sepa¬ 
rate  estate,”  and  the  same  is  true  of  the  original  trust 
on  the  T  Street  ])roperty,  the  original  deed  from  her  to 
Warwick  of  the  Twelfth  Street  property,  and  the  trust  on 
the  Tenth  Street  property.  So  that  no  significance  ap¬ 
parently  is  to  be  attached  to  this  recital  in  any  one  of  these 
deeds. 

It  appears  also  from  these  records  of  deeds  as  well  as 
from  the  loan  statements  that  the  loans  on  the 
144  various  properties  were  made  to  Mrs.  Carroll. 
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It  (lovolops  tliat  Mrs.  CaiToll  not  only  })ai(l  the  taxes 
oil  the  S,  '\\  ii,  and  TiMitli  Stn‘et  ])ro])(‘rt ies,  hut  that 
on  the  day  this  suit  was  liled,  that  is.  May  dl,  lOlh,  she 
jiaid  the  taxes  on  tlie  Twelfth  Street  property,  and  that 
they  were  refunded  to  her  aceordin.:;-  to  the  hooks  of  the 
Carroll  Elect rie  Com])any  hy  a  check  in  the  followinix 
Fehrnarv  of.  101 7. 

On  the  first  of  Ajiril,  lOld,  lon^'  aftin*  the  com])letion  of 
the  S  and  T  Street  ])roj)erties,  wlu*ii  hy  reason  of  the  cost 
of  the  electrical  work  furnished  to  ])laintiff  on  his  per¬ 
sonal  hnildini*-  o])erations  lu‘  had  hecoine  indebted  to  the 
Carroll  Electric  Company  in  a  considerahh*  sum,  and  while 
the  y  Street  and  tin*  Tenth  Str(‘et  ))roperti(*s  were  hein^’ 
constructed,  the  defendant  pro])osed  to  the  plaintiff  that 
lie  accejit  notes  from  Mrs.  Cari’oll  ri'pi’esmit ini;'  tin*  amounts 
due  to  him,  tin*  plaintiff,  (Hi  tin'  S  and  'V  Street  construc¬ 
tions,  and  endorse  thi‘  same  over  to  tlu‘  Carroll  Electric 
Company  without  r(‘conrse  to  him,  the  plaintiff,  to  he  a])- 
])lied  nj)on  his  account  with  that  com])any;  hut  this  snh- 
stitntion  of  Mrs.  Carroll  as  d(‘htor  of  tin*  Carroll  Electric 
Company  in  ])lace  of  tin*  ])laintiff  was  not  (*ff(*ct(*d,  for  the 
reason  that  the  amounts  p]'opos(*d  to  hi*  (*i*editi‘d  were  not 
the  true  amounts  dm*  to  the  plaintiff,  althonnh  the  notes 
stated  on  their  faces  th(‘y  wei-e  for  halance  due,  and  ])laintiff 
declined  to  acc(*])t  and  endorse  them. 

The  S  and  T  Street  Transactions. 

(Schedules  F-FF-FEF) 


There  heiiii^  snhstantially  no  dis])nte  in  this  case  as 
145  to  the  averment  of  ])laintilT's  hill  of  a  partin*rship  as 
to  the  S,  T  and  Tenth  Sti-(*(*t  properties,  it  would 
seem  not  to  he  necessarv  to  disi*nss  the  S  and  T  Street  trans- 
actions,  which  were  closi*  together,  almost  id(*ntical  in  de¬ 
tail,  and  are  treated  practically  as  identical  in  defendant’s 
pleading’s;  were  it  not  for  a  slight  distinction, — a  distinction 
which  really  is  direct (*d  to  tlu*  main  issue  in  this  case. 

The  defendant  in  furtherance  of  the  theorv  that  the 
various  transactions  in  this  case  were  isolated,  more  or  less 
casual,  and  not  entered  into  under  a  general  understand¬ 
ing  or  agreement,  says  that  in  December,  1912,  the  plain¬ 
tiff  sugficstcd  to  him  that  the  S  Street  lot  be  purchased  by 
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Mrs.  Can’oll  and  a  tliiHM'  a])artmiMd  l)nildiiig’  ])e  erected 
tlu*reoii  by  ])laintiff;  that  upon  completion  it  could  be  sold 
t*oi’  a  ])rotit  and,  after  i)ayin£;'  Mrs.  C'arroll  all  moneys  ad¬ 
vanced  by  her,  with  interest,  the  profits  should  be  equally 
divided  between  the  jilaintiff  and  the  defendant.  In  an¬ 
other  ])art  of  his  answer  (See  Schedule  A.),  he  says  the 
])laintiff  uvfjvd  him  to  recommend  to  ^Irs.  (larroll  to  ad¬ 
vance  the  money  to  purchase  the  lot  and  permit  him,  the 
])laintiff,  to  erect  the  buildin;;'.  He  further  says  that  a 
shoi*t  time  aftei’  this  transaction  i)laintiff  stated  to  him  that 
he,  ])laintitf,  liad  tV)nnd  other  r(‘al  estate  which  could  be 
improved  and  sold  at  a  ])rolit,  namely  the  T  Street  lots,  and 
sni;‘iL»'ested  to  the  defendant  that  tlie  same  be  ])urchased  by 
Mrs.  Can-oil  and  that  two  thr(‘e  a])artment  buildini>-s  similar 
to  the  S  Strecd  one  be  (‘i-(‘cted  thereon,  and  that  they  could 
be  sold  foi’  a  ])rolit  and  after  ])ayin<;‘  Mrs.  Carroll  all  moneys 
advanced  bv  her,  with  interest,  the  protits  should  be  equally 
divi(ied. 

14()  The  defendant  then  ^oes  on  to  say,  with  great 
])articularity  in  each  case,  that  he  submitted  the  pro- 
))osition  to  Mrs.  Carroll  and  offered  to  give  her  his  one- 
ludf  of  any  profits  which  might  be  realized;  that  she  agreed 
to  advance  the  moiK'y  for  the  ])nrchase  of  the  lots,  insist¬ 
ing  as  a  condition  howev(*r,  that  the  defendant  secure  a 
written  agreement  from  lh(‘  ])laintiff  that  he  would  erect 
the  buildings  for  the  respective  amoimts  of  his  estimates  of 
(‘ost;  that  he  assured  her  that  she  did  not  need  to  require 
such  an  agreement,  and  on  his  own  part  agreed  to  indemnify 
her  in  case  of  any  loss ;  that  upon  that  assurance  she  agreed 
to  advance  the  monev  in  each  case. 

In  his  testimonv  the  defendant  admits  that  he  never 

% 

iid*orme(l  the  ])laintiff  of  any  such  discussion  or  agreement 
betw(‘en  himself  and  Mrs.  Carroll.  In  the  absence  of  such 


knowledge  on  the  part  of  plaintiff  th(‘  only  ])urpose,  ap¬ 
parently  whi(*h  these  accounts  could  subserve  b}"  their  ex¬ 
ploitation  in  this  case,  would  be,  in  line  with  other  parts  of 
the  pleadings,  to  support  the  theory  of  separate  and  distinct 
transactions,  by  inculcating  the  idea  that  each  one  of  them 
being  of  considerable  moment  to  Mrs.  Carroll,  as  to  which 
she  was  particular  and  careful  in  her  inquiries  and  require¬ 
ments  for  the  protection  of  her  rights,  was  the  subject  of 
minute  and  distinct  negotiation,  in  contradistinction  to  the 
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theory  of  a  general,  verbal  uiulerstaiiding,  iiiiliaiiipered  with 
the  consideration  of  details  and  more  (‘onsistent  with  the 
apparent  general  eonrse  of  dealings  ludwcnm  tlu*  plaintilV 
and  the  defendant  in  all  of  tlu*ir  business  relations,  in  which 
Mrs.  (^arroll’s  place  was  only  iiK'idcmtal,  Inn*  participation 
being  to  th(‘  loan  of  such  small  amounts  of  money  as 

147  was  necessary  to  acquire  tli(‘  sites,  to  be  s(‘cnr(‘d  to 
her  by  her  holding  title.  In  fact  (‘Viai  iiixm  this  unim¬ 
portant  point  ^Irs.  (’arroll  differs  as  to  the  terms  of  the 
agreement  between  her  and  the  detendant.  She  says  the 
defendant  agreed  to  give  hei*  oiu*  half  of  his  half  ]>rolits, 
a  distinct  (*ontradiction. 

The  distinction  between  tlu‘  |)laintil‘f 's  position  and  the 
defendant’s  position  with  respect  to  these  transactions  more 
])articnlarly  app(‘ars  in  tli(‘  statement  of  tin*  d(‘f(*ndant  in 
conn(*ction  with  tin*  (‘arlicsl  om*  as  set  out  in  Scln*dnl(‘  .\. 
Jt  will  be  seen  that  the  plaintiff  assen  ts.  SchiMlnles  A  and 
that  re])resentation  was  made*  to  him  by  the*  de*fendant,  in 
e*e)nnection  with  the*ir  general  nnde*rstanding  or  agre*e*me*nt, 
(IS  Indnrin^  therefn,  that  Mrs.  (’an*olI  had  se)me  monevs 
which  the*  defe*ndant  be*lie*ve*d  he*  conld  have*  loaned  to  him¬ 
self  and  the  ])laintiff  for  the*  jairpose*  of  the  enterprise, 
the  amount  e)f  which  the*  ])laintiff  stat(*d  he  be*lie*ve*d  was 
$20,0(M), — not  in  tin*  m*ighboi-hood  of  ns  in  fact  de*- 

velopeel  in  the  case.  The*  detendant  on  the*  other  hanel  as¬ 
serts  (Sche'dnh*  A)  that  tin*  ])laintilT,  by  re*ason  of  his 
knowledge  of  the  business  and  family  affairs  e)f  the  defend¬ 
ant,  knew  that  ^Irs.  (’arroll  had  separate*  ])ro])erty  e>f  her 
own  anel  a])])roache*d  him,  the*  eh*fe*ndant,  and  snggeste*d  that 
his,  plaintitf’s  (*e)nstrn(‘tion  force*s  w(*re*  not  busy  and  ho  do- 
sirenl  we)rk  tor  the*m  and  nrge*d  him,  the*  de*f(*ndant,  to  re*com- 
mend  to  Mrs.  (’arroll  to  advance*  the*  mone*y  for  the*  pur¬ 
chase  e)f  the  S  Stre‘e*t  lot  np(>n  the*  te*i’ms  alre*ady  ontrme*el. 

As  e*vide*ne*ed  bv  the*  aceonnt  of  Mrs.  ('ai’roll's 

148  (iiiardian,  ^Irs.  (’arroll  be*came*  of  age  in  duly  of 
1912,  and  the  time  of  the  original  agreement  betwe*en 

plaintiff  anel  the  eletenelant  was  fix(*d  by  the*  ]»la intiff  as 
in  the  antnnm  e)f  1912  and  bv  the  defendant  as  in  the  month 
of  Decembe*r,  1912.  The  S  Stre*e*t  lot  was  purchased  and 
the  building  loan  theivon  arrange*el  by  !Mrs.  (’arroll  and  the* 
elefendant  January  17,  1912);  the  deed  for  the  lot  and  the 
trust  being  re*corded  on  Januarv  IS,  1912>.  (’oust met iem 
by  the  plaintiff  be^gan  immeMliately,  January  20th,  and  e*on- 
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tiiiucMl  down  until  ^May.  The  rentals  of  some  of  the  apart- 
nu‘iits  lH\i;an  on  tlK‘  liist  of  May,  1013.  Tlie  T  Street  lots 
W(‘re  pnr(‘has(‘(I  dinu‘  4.  IIM.*!,  ;nid  the  d(‘ed  recorded  June 
1  Itli.  Tlu‘  l>nildini*'  loan  was  arrani;ed  hv  ^Irs.  (hirroll  and 
Ihe  (h'fendant  duly  lltli  and  tin*  trust  re(*orded  July  12th. 
4'ln*  const riK't ion  hy  tln‘  plaintiff  l)(‘i;’an  on  July  14,  1913, 
and  tli(‘  hnildiiii;’  was  snhstantially  completed  and  some  of 
tli(‘  apartnuMits  rmitcMl  hi'i^innini;’  January  13  and  February 
1,  1014.  The  dat(‘s  of  rentals  of  the  ai)artment  will  he  seen 
hv  i-efei'en(*(‘  to  tin*  P  S(*h(Mlnl(‘s. 

ft 


As  alrea<ly  shown,  tin*  plaintilf  was  (Mii'a^ed  in  large  and 
(‘Xp(‘nsiv(‘  hnildin.n’  ojunations  on  his  own  account,  financed 
hy  himself  foi*  his  own  |)rolit,  and  it  is  not  natural  therefore 
to  believe  that  he  would  hav(‘  sonnht  the  defendant  to  en- 
ya'j(‘  in  similar  opci-ations  with  him  on  a  ]>artn(‘rship  basis 
with  so  litth*  ca|»ital  availahh*  to  th(‘  dcdVmdant  for  the  pur¬ 
pose*.  ( )n  tin*  otlnu*  hand,  it  was  (jiiite'  natural,  in  view  of 
tin*  small  business  which  tin*  d(‘f(‘ndant  then  had,  accord- 
ini;’  to  his  own  testimony  in  r(‘S|M*(‘t  of  the  })artnership, 
that  In*  would  se(‘k  to  avail  liims(*lf  of  the  friendship 
149  of  tin*  plaintilf  in  (h‘V(“loj)in,i;’  some  profitable  trans- 
aedions  of  a  similar  nature,  hut  on  a  smaller  scale, 
by  tin*  use  of  Mi’s.  Farroll's  nioiK'y  just  come  into  her  hands, 
and  that  tin*  d(*lendant  should  appi’oach  the  plaintiff  for 
tin*  purpose*.  The*  d(*fe*ndant,  in  an  effort  to  offset  this 
natnial  conclnsie)n,  i;ive*s  as  a  verv  forcible  reason  for 
plaintiff  ajipi’oachini;’  him  that  tln^  ])laintifFs  construction 
forces  were  idle,  hut  unfortunately  feir  the  defendant  the 
le*d,i;(‘r  accounts  of  the  (’arroll  Electric  (V)mpany  on  the 
])laintilf*s  various  opi'i’alions  show,  as  pri'viously  set  forth, 
that  at  the*  ve‘ry  time*  this  a,i;’re‘(‘m(*nt  is  allei;’ed  to  have  been 
made*  the*  plaintilf  was  e*ni;a,i;e*d  in  finisliini*’  one  lar^^e  opera¬ 
tion  and  he*.i;innin,<;’  anotln*i’,  the*  apartment  houses  at  Six- 
t(*enth  and  Folninhia  I»oa<l  and  fhfte*e‘nth  and  Girard 
Str(‘ets,  tin*  e*onst ruction  of  whiedi  hnildini;’s  cover  a  period 
including’  not  only  the  making  of  this  agreement  but  the  con¬ 
struction  of  the  S  Stre(‘t  ajiartment,  and  was  immediately 
followenl  by  e)thei’  e'onst ructions  eif  the  plaintiff,  on  all  of 
which  the*  d(*f(‘ndant  was  doing  the  electrical  work  and 
knowlenlge  of  whie*h  he  reluctantly  confessed  that  he  had, 
although  he  weuild  not  admit  that  the  ])laintiff  had  no  regu¬ 
lar  construction  feii’ces  and  only  emiiloyed  labor  as  required 
on  his  various  operations. 
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Th(‘  logical  n^  to  tin*  iiiovin.ic  (*;nis(‘  for  tlu* 

a;;'i(‘(*in(*iil  these  parties,  in  tli(‘  lii^lit  of  all  the  niis- 

rejnesentat ion<  of  tin*  deftMidant  in  other  i-(‘S])(‘(*ts  in  this 
eas(*,  is  that  the  defendant  sni:-,i»-est(‘d  this  (*nter)H‘is(‘,  that 
th(‘  a.i;i(*(‘jm‘nt  \vas  of  tin'  general  ehai’aeter  stated  hy  plain- 
tilV,  and  that  Mr>.  (‘ai’rolTs  ])artiei]>ation  was  but 
loO  incidental  and  as  a  leinho-  of  money  to  lu‘r  hnshand; 

to  lielj)  him.  Moreover,  tin*  facts  that  plaintiff  was 
not  to  h(‘  comp(‘nsat(‘d  as  a  hnihhu’,  while  takin.u'  time  from 
his  own  lai’.u'e  bn>in(‘ss  int(‘i'e>ts,  was  willin.u*  that  the  de- 
fmidant  should  mak(‘  a  commission  on  his  eh‘ctrical  work 

furnished  on  the  hnildiniis,  and  to  ad\’anc(*  his  own  monevs 

»  • 

to  comj>let(‘  th(‘  con>t ruction,  an'  indicative  of  a  desire  to 
h(‘l|>  till'  (h'b'udant.  as  he  >tates,  ]H)t  of  a  desirt'  to  (‘n,<*a.i>v 
in  small  sp(‘cnlations  by  tin*  n>e  (d‘  the  moiu'y  of  the  de¬ 
fendant’s  wife. 

Tin*  hnildine-  loan  stati'inents  on  the  S  and  'V  Strec't  proj)- 
erlies  show  that  certain  deductions  w<*i-(‘  made  for  hi’oki'r- 
ai*(*  and  other  (‘Xpenses  as  is  usual  in  such  matti'rs,  so  that 
})laintiff  did  not  r(‘C(‘iv(‘  the  full  amount  of  the  i*]-oss  loan 
on  thi'se  constructions,  and  it  was  tin*  failure  of  the  defc'iid- 
ant  in  his  pi-o))osal  of  April,  Iblb,  Ix'foi'i'  i'(*f(‘rred  to,  to 
allow  th(‘  full  amount  of  tin'  tleficit  dm*  to  plaintiff  to  the 
extent  of  thes(‘  (h'dnctions,  uno'ely  takim;-  tin'  ])laintiff's 
statement  of  costs  h'ss  tin'  ^i;i*oss  loan,  that  caused  the;  la'- 
fnsal  of  tin*  ])laintil‘f  to  acce))t  and  endorse  the  notes  of 
Mrs.  (’arroll  which  the  defendant  teiiderc'd  to  him  as  a 
part  offset  of  ])laintiff's  account  with  tlie  (kirroll  Electric 
Com])any. 

It  develo])ed  from  my  examination  of  Mrs.  EarroH's  book 
of  account  and  In'r  various  cln'cks  and  bank  ti’anscripts  that 
when  tin'  original  loan  of  jsoJMX)  for  the  bnildinu,*  of  the  S 
Stri'et  apai'tmeiit  fell  due  riannarv,  11)1(1,  t he  defendant  and 
^Irs.  Eari’oll,  instc'ad  of  ta'iiewinu’  the  same  placc'd  tlu'i’eon 
a  new  loan  in  tin'  iin'ri'ase^l  amount  of  j^(),.’)()(I,  with- 
151  out  the  knowh'due  of  the  t>laintiff,  a  fact  of  which 
the  ])laintiff  was  a])pareutly  unaware  when  suit  was 
filed  and  up  to  tin*  time  that  I  brouiilit  it  to  the  attention 
of  counsel  ami  the  parties  durinif  the  examination  of  the  de¬ 
fendant,  but  this  will  be  discussed  under  the  head  of  the 
Rent  Schedules. 
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The  Tenth  Street  Transaetion. 


(Seheduh's  (;-(;(j-(;(i(j.) 

Throughout  this  eas('  parties  and  counsel  have  ap¬ 
parently  always  treated  the  (^)  Street  transaction  as 
antedating  the  Tenth  Str(‘et  transaetion.  This  is  not  cor¬ 
rect  in  point  of  fact,  hecans(‘  it  apt)ears  that  the  contract 
for  the  purchase  of  the  Tenth  Street  lot  antedates  the  con¬ 
tract  for  the  purchase  of  the  (,>  Street  lot  by  three  days, 
they  being  dated  January  ‘Jdrd,  11)1.*)  and  January  2(),  1915, 
respectively.  It  may  be  that  the  ])laintil‘f  and  the  defend¬ 
ant  had  knowledge  of  th(‘  (.)  St  reed  lot  before  thev  had  of 
the  Tenth  Street  lot,  and  had  disinissed  it  before  thev 
purchased  the  Tentli  St  rend  lot  and  only  from  this  view¬ 
point  could  the  Stre(d  transatdion  be  tr(‘at(‘d  as  ])reced- 
ing  the  Teidh  Stivet  transatdion.  Ibit  tlu're  is  no  evidence 
that  such  was  the  case,  b(‘vond  the  t(‘stimonv  of  the  de- 
fendaiit  that  the  Q  Street  lot  had  lu'en  brought  to  his  at¬ 
tention  j)robably  about  15  days  before*  it  was  purchased, 
and  the  statement  of  his  answ(‘r  that  i)laiutiff  brought  it  to 
his  attention  in  the  early  i>art  of  tin*  year  1915.  I^otli  plain¬ 
tiff  and  defendant  were  of  fault  as  to  time.  The  plaintiff 
says  the  Tenth  Str(*et  lot  was  ])ui*chased  sometime, 
152  several  months  aft(*r  tin*  Str(‘(‘t  lot,  and  the  de¬ 
fendant,  that  the*  (^>  Sti’eet  lot  was  purchased  in 
February  or  March.  Beside*  the  further  facts  developed 
from  the  exhibits  are  that  the  Tenth  Street  ])urchase  settle¬ 
ment  was  originally  ^^‘bruary  1(5,  and  as  amended  to  put 
title  in  ^Irs.  Carroll  Februarv  25,  auel  the  construction  be- 
gan  March  4,  1915,  while  the  Street  ])urchase  settlement 
was  March  8,  and  tin*  const laud ion  began  March  10,  1915. 
I  have  therefore  in  my  consid(‘ral ion  of  the  case  ]>laced  the 
Tenth  Street  transaction  wheri*  tin*  evidence  shows  it  to  be, 
that  is  beff>re  the  (^)  Strt*et  transa(dion.  This  has  import¬ 
ant  bearing  on  the  main  issue,  as  well  as  on  the  character 
of  the  Q  Street  transaction,  in  the  light  of  the  admission 
placing  the  Tenth  Street  transaction  in  the  same  category 
as  the  S  and  T  Street  transactions,  and  the  testimony 
about  it. 

The  Tenth  Street  transaction,  though  admitted  to  be  a 
partnership  one,  differed  from  the  S  and  T  Street  trans¬ 
actions  in  the  method  of  financing.  The  lot  was  purchased 
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with  the  proceeds  of  a  note,  signed  by  the  plaintitT  and  en¬ 
dorsed  by  the  defendant,  in  a  sum  eiiual  to  the  gross  amount 
shown  by  tlie  title  company’s  statement  on  a  i)roposed 
settlement  February  IG,  1915,  that  is  $2,055.55.  The  de- 
})osit  on  tlie  contract  was  $50,  included  in  the  above  gi'oss. 
The  defendant  produced  his  check  for  the  ])ayment  of  one- 
half  of  that  de])osit.  The  jilaintitT  had  no  recollection  as  to 
whether  he  paid  the  other  half  or  not,  but  it  may  be  as¬ 
sumed  in  the  absence  of  (juestion  that  he  did,  in  view  of 
the  understanding.  It  is  clear  from  all  the  evidence  that 
the  defendant  was  to  raise  the  monevs  on  the  note  and  the 
plaintitT  says  that  he  was  a  mere  accommodation 
155  maker.  The  defendant  turned  the  note  in  to  the 
(’arroll  Fleet ric  Company  and  it  was  de])osited  and 
entered  in  the  bank  account  of  the  Carroll  Electric  Company 
with  the  Franklin  National  Bank  of  its  notes  receivable 
placed  with  the  Franklin  National  Bank  for  collection. 
This  note,  and  several  renewals  covering  the  original 
amount  with  the  accruals  of  interest  thereon,  was  carried  in 
this  account  for  a  considerable  ])eriod  of  time.  When  it 
was  tirst  j)laced  in  this  —  an  amount  was  withdrawn  by  the 
defendant  from  the  monevs  of  the  Carroll  Electric  Com- 
pany  sufficient  to  settle  for  the  lot  on  the  statement  of  the 
title  comj)any,  to-wit,  $1,984.18,  and  this  amount  was  then 
charged  to  the  defendant  in  a  s])ecial  cash  account  claimed 
in  the  name  of  the  defendant.  In  the  month  of  October  of 
1915  the  amount  of  this  advance  $1,984.18,  was  transferred 
from  the  special  cash  account  to  a  direct  charge  against  the 
defendant  in  his  drawing  account  with  the  firm,  as  shown 
bv  that  account. 

When  the  lot  was  purchased,  and  a])parently  after  the 
settlement  on  the  above  basis,  February  IG,  1915,  it  was 
discovered  that  a  building  loan  could  not  be  procured  in  the 
names  of  the  ])laintifT  and  the  defendant,  who  were  to  have 
taken  title,  because  of  pending  judgments  against  both  of 
them,  and  it  was  then  agreed  that  Mrs.  Carroll  should  take 
title  with  the  result  that  on  February  25th  title  was  taken 
bv  ^Irs.  Carroll,  the  loan  was  secured  in  her  name  and  the 
transaction  closed. 

There  is  no  real  dispute  between  the  parties  as  to  the 
fact  that  this  transaction  was  slightly  different  in 
154  that  ^Irs.  Carroll  was  to  have  no  interest  and  there¬ 
fore  was  not  to  take  title,  all  of  which  supports  the 
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contention  of  plaint  iff  tliat  tlie  ori<;inal  agreement  was  that 
title  to  these  properties  was  to  he  taken  by  ^Irs.  Carroll 

for  her  better  security  as  to  her  loans.  Plaintiff  savs  the 

•  » 

reason  the  arrangement  was  different  in  this  respect,  was 
because  the  defendant  stated  to  him  that  Mrs.  Carroll  had 
no  more  moneys  to  advance.  The  defendant  denies  this, 
but  applying  the  same  measure  to  this  statement  of  de¬ 
fendant  as  to  other  statements  proven  to  be  incorrect,  and 
especially  in  view  of  the  fact,  as  later  shown  in  the  analysis 
of  Mrs.  CarrolPs  account  (Schedules  PPP)  that  Mrs.  Car- 
roll  had  actual!}’  invested  and  expended  all  of  her  moneys 
long  before  this  transaction,  the  conclusion  must  be  that 
the  plaintiff’s  statement  is  true.  The  analysis  of  the  ex¬ 
penditure  of  ]\Irs.  Carroll’s  moneys  and  the  evidence  de¬ 
veloped  as  to  her  investments,  (Schedules  EE  and  HH)  es¬ 
tablished  that  between  her  poor  investments,  outside  of  the 
S  and  T  Street  lots,  her  loans  to  the  defendant,  and  her 
expenditures  in  the  maintenance  of  defendant’s  household 
and  the  purchase  of  his  home,  she  not  only  was  left  with¬ 
out  any  money  at  this  time  but  even  without  securities  that 
»  * 

were  good  enough  to  realize  or  borrow  money  on,  a  subject 
which  will  be  discussed  at  more  length  in  connection  with 
the  Q  Street  property. 

The  plaintiff  testified  also  that  any  excess  of  cost  of  con¬ 
struction  over  and  above  the  loan  was  to  be  taken  care  of 
from  the  rentals  of  the  apartment.  This  was  not  done  in 
fact,  but  in  effect  substantially.  An  equal  division  of  the 
excess  was  made  by  the  defendant  bv  his  conceding 
155  to  the  plaintiff  a  right  to  a  credit  for  one  half  of 
this  excess  in  the  alleged  suspense  account,  on  ac¬ 
count  of  plaintiff’s  indebtedness  to  the  Carroll  Electric 
Company. 

The  plaintiff  began  his  work  of  construction  upon  the 
Tenth  Street  property  on  March  4,  1915,  the  loan  was  dis¬ 
bursed  to  him  from  April  to  August  of  1915.  The  rent 
statements  (Schedules  PPP),  show  that  the  apartments 
began  to  go  under  rental  the  first  of  August,  1915. 

The  Q  Street  Transaction. 

(Schedule  H-HH-HHH.) 

The  defendant  says,  with  respect  to  the  Q  Street  lot, 
that  the  plaintiff  approached  him  in  the  early  part  of  the 
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year  1915,  aud  stated  that  his  ('.nistriictioii  forces  were 
not  busy  and  he  desir(‘d  to  secure  employment  for  them, 
and  that  he  knew  of  the  lot,  that  ])laiutilT  urged  the  defend¬ 
ant  to  reipiest  Mrs.  Carroll  to  ])urchase  the  lot,  so  that  he 
and  the  defendant  could  erect  an  apartment  house  thereon 
and  derive  any  ])rotits  therefrom  that  might  arise  out  of 
the  transaction;  that  h(‘,  tlu‘  defendant,  inspected  the  lot 
and’ advised  Mrs.  (’arroll  to  enter  into  an  agreement  sim¬ 
ilar  to  those  in  res})ect  to  the  S  and  T  Street  properties; 
that  Mrs.  Carroll  refused  so  to  do,  but  offered  to  purchase 
the  lot  and  employ  plaintiff  to  (‘rcct  an  apartment  house 
thereon  and  to  pay  him  the  cost  of  same  and  also  a  reason¬ 
able  builder's  commission,  with  the  distinct  understanding 
that  she  desired  the  i)roperty  as  her  sole  and  separate 
property,  free  and  clear  of  any  lien  or  mortgage,  and  as 
an  investment  and  income  producing  property; 
15G  that  this  pi*oposal  of  Mi*s.  Carroll  was  communi¬ 
cated  to  till*  ])laintiff  and  plaintiff  agreed  to  erect 
the  apartment  house  on  said  lot  on  those  terms. 

Here  again  we  have  thi‘  suggestion  that  the  plaintiff 
needed  construction  work  to  emj)loy  his  building  force,  as 
the  reason  for  his  suggesting  to  the  defendant  another 
isolated  and  casual  opera! i(ui,  when  the  fact,  as  again  dis¬ 
closed  bv  the  ledger  account  of  the  Carroll  Electric  Com- 
pany  on  the  ])laintiff 's  o])erations,  is  that  at  that  very  time 
and  during  the  ])(‘i-iod  of  the  construction  of  the  Q  Street 
property  and  the  coincident  construction  of  the  Tenth 
Street  property  plaintiff  was  engaged  in  several  large 
building  operations  of  his  own;  that  is,  the  apartment 
houses  at  Fifteenth  and  X  Streets,  and  Eighteenth  and  K 
Streets  and  Eighteimth  and  1  Streets.  The  construction 
of  the  Q  Street  ])roi)erty  b(‘gan  the  first  week  in  March, 
coincident  with  tin*  construction  of  the  Tenth  Street  ))rop- 
erty,  and,  as  before  stated,  the  lots  were  purchased  three 
days  apart  in  January;  yet  the  defendant  does  not  sug¬ 
gest  that  the  ])laintiff  approached  him  in  respect  to  the 
Tenth  Streid  ])roposition,  a  much  larger  one  than  the  Q 
Street  proposition,  because  his  construction  forces  were 
not  busy.  It  is  only  in  respect  to  the  Q  Street  transaction, 
which  he  attemi)ts  to  i)ut  on  a  different  basis  from  the 
three  others,  that  he  offers  this  inducing  reason  for  an¬ 
other  independent  agreement. 
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The  ('ost  of  tilt*  Strt'fl  lot  was  and  the  del'eiid- 

ant  states  that  the*  plaiiititV  estimated  the  cost  of  the  build- 
at  5^5,000,  makint;-  a  total  of  $(),d(H).  The  defend- 
IbT  aiit,  ill  his  answers  to  iiiterroi»atories,  says  that  Mrs. 

(’arroll  entrusted  to  him,  for  the  purchase  of  tlie 
lot  and  the  erection  of  the  l)nildini»-,  cash,  real  estate  notes 
and  corporate  bonds,  and  indent ilies  the  notes  as  one  for 
$*2^r)()0  and  om*  for  ^bOO,  ])nrchas(‘d  from  Kawlings.  ^Irs. 
farroll  savs  in  her  answers  to  interrogatories,  that  she 
delivered  to  the  defendant,  to  invest  in  this  property,  $800 
in  cash,  real  estate  notes  $d,()()()  and  bonds  $2,500,  the  se¬ 
curities  being  the  Burn  note  $2,500,  the  Kawlings  note  $500 
and  Tabulating  and  Kccording  Machine  Company  bonds 
$2,500,  and  that  these  securities  were  held  by  her  until  a 
short  time  before  the  purchase  of  the  Q  Street  lot.  The 
defendant  savs  in  his  answers  that  these  securities  were 
Jield  by  Mrs.  Carroll  until  the  latter  part  of  1914,  when 
thev  were  turned  over  to  the  def(*ndant.  It  will  be  noted 
that  the  exact  amount  of  this  cash  and  th(‘se  alleged  se- 
curities  is  the  $0,500  for  which  tin*  (^)  Street  jiroperty  was 
to  be  acquired. 

The  cerss-examination  of  Mrs.  Carroll  and  the  defend¬ 
ant,  and  the  later  evideiiee  in  tin*  case,  develops  the  fact 
to  be  that  none  of  these  s(‘curities  was  ever  in  Mrs.  Car¬ 
roll’s  ])ossession  for  any  p(‘riod,  but  they  were  always  in 
the  possession  of  the  defendant;  that  the  defendant  col¬ 
lected  the  interest  on  the  Burn  note,  the  interest  and  a  part 
of  the  jndncipal  of  the  Kawlings  note;  that  the  Burn  note 
never  was  paid,  was  always  in  arrears  for  interest  and 
was  linally  collected  ])y  the  defendant  and  the  proceeds  re¬ 
tained  by  him  und(*r  a  foreclosure  sale  in  A])ril,  1916, 
shortly  before  this  suit  was  lil(‘d;  that  tin*  Tabnlating  bonds 
were  not  purchas(*d  by  Mrs.  Carroll,  were  not  of  the 
158  value  of  $2,500,  as  she  and  tin*  d(‘fendant  both  al¬ 
leged,  were  purchased  with  moneys  of  the  Carroll 
Electric  Company  amounting  to  $1,881.25,  which  amount 
was  charged  to  tin*  def(*ndant  on  his  drawing  account  with 
that  company  on  dannai'y  18,  1!)15,  eight  days  before  the 
(J  Street  lot  was  })nrchased,  W(‘r(‘  apijareiitiy  never  of  any 
value  whatsoever,  and  were  entered  upon  the  defendant’s 
account  with  Mrs.  Carroll  as  a  yifl  by  him  to  her;  that  at 
the  time  this  suit  was  tiled  but  $200  had  been  paid  on  ac¬ 
count  of  the  principal  of  the  Kawlings  $500  note.  More- 
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over,  the  defendant,  in  lii>  answeis  to  interroi^alories  says 
that  on  January  22,  lin.'),  four  days  before  tlie  (^)  Street  lot 
^vas  ])iirclias(*d  tlie  liurn  iioti*  was  suri'inidered  by  him  to 
surety  company  as  ( ()llat(‘r/al ;  and  it  subsecpiently  appears 
from  tlie  evidence  that  this  collateral  was  for  a  bond  fm*- 
iiished  to  the  defendant  in  tlie  Parrv  suit,  the  litii;’ation 
which  in  jiart  interferisl  with  the  taking  of  title  of  the 
Tenth  Street  ])ro])(‘i‘ty,  and  that  the  l>ond  was  not  released 
at  any  time  during  the  jieriod  the  (^)  and  'feiith  Street  enter¬ 
prises  were  being  carrieil  on.  Mrs.  (hn-roll  admitted  on 
here  original  cross-examination  (Schedules  EK  and  Hi  I.)? 
that  she  alwavs  gave  her  securities  to  the  defendant  to 
keep;  he  purchased  them  and  kept  them  for  her,  always 
handled  those  things  for  her.  The  defendant  on  cross- 

examination  admitted  it  was  ti’ue  as  testilied  bv  Mrs.  (.\ir- 

» 

roll  that  he  always  had  chai'ge  of  the  l>urn  and  Rawlings 
notes,  and  ke])t  all  the  securilii*s.  Aftm*  tin*  (hd'endant  had 
been  drawn  on  cross-examination  to  the  point  where  it 
clearly  a])p(‘aiA‘d  that  M  i-s.  (kirroirs  securities  were  not 
available  to  raise  funds  on,  and  after  he  had  under- 
lot)  taken  to  fall  back  on  his  alh'ged  indelitedness  to  her 
on  account  of  Inn*  alh‘gi‘d  advances  for  the  house- 
hold,  it  being  shown  that  Mi-s.  (kn’roll  did  not  purchase 
the  Tabulating  Eompany  bonds,  he  said  he  bought  the 
bonds  out  of  Mrs.  (’ai*roirs  moneys  for  hei’,  then  that  he 
meant  these  monevs  he  owed  her,  notwithstanding  it  latei’ 
developed  the  bonds  wei'e  }»urc*has(‘d  with  moneys  of  tlie 
Carroll  Electric  Comiiany  charged  to  him,  and  that  lie 
entered  them  on  his  account  as  a  “gift"  to  luu*.  When 
his  account  was  examined  he  said  In*  would  not  sav  whether 
the  entry  meant  a  gift  to  her  or  not.  Still  pressed,  he  then 
said  he  borroweil  moneys  for  .Mrs.  ('arroll  for  the  Q  Street 
projierty  on  her  securities,  from  tin*  Carroll  Eh'ctric  Com¬ 
pany,  through  its  Auditor  Weschler,  and  gave  the  securi¬ 
ties  to  AVeschler,  who  k(‘pt  them  in  the  safe  as  security  till 
the  loan  was  returned,  lie  tlnui  said  h(‘  did  not  know  the 
combination  of  the  Company's  vault.  His  brother  Louis 
D.  Carroll  contradicted  this  stalimieiit,  saving  thev  lioth 
knew  the  combination,  lie  said  tlu*se  loans  to  him  could 
be  identitied  on  his  drawing  account  with  the  Company, 
but  there  is  no  such  transaction  as  a  loan  of  this  character 
charged  to  him  and  returned,  outside  of  the  charge  to  him 
of  the  Tansey  item  $303.11,  returned  by  .Mrs.  Carroll,  and 
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credited  to  him;  and  llie  defendant  never  produced  any 
accounts  of  the  Carroll  Electric  Company,  or  any  other 
evidence  whatsoever,  in  sup])ort  of  this  claim.  On  the 
other  hand  his  ledi'er  account  shows  everv  advance  made 
to  him  on  the  properties  in  suit  entered  as  a  personal 
charge  to  him  on  his  drawing*  account,  most  of  them  going 
to  form  i)art  of  the  sum  of  $29,000  charged  up  in 
IGO  1914-1(),  and  credited  hy  the  items  of  $8,500  on  a  —  of 
Twelfth  Street  duly  Ml,  191(),  and  on  December  31, 
19-  salary  $7,200  and  as  a  credit  to  the  Carroll  Electric 
Com-  capital  account,  $14,159.50. 

With  respect  to  the  $800  cash  alleged  to  have  been  de¬ 
livered  to  the  defendant,  it  appears  that  Mrs.  Carroll  orig- 
inallv  invested  some  seven  hundred  and  odd  dollars  in  a 
piece  of  })roperty  on  Corcoran  Street  in  1913;  that  subse- 
(piently  for  reasons  having  no  bearing  upon  this  suit  these 

monevs  were  returned  to  her  in  dune  of  1914  out  of  a  settle- 

* 

ment  by  the  title  company  in  r(‘spect  to  the  (^orcoran  Street 
property,  letting  her  out  of  the  investment.  The  defend¬ 
ant  was  verv  reluctant,  to  giv(‘  anv  information  about  this 
item  and  linallv  said  he  had  investigated  the  matter  and 
ultimately  ])roduced  the  title  com])any  settlement  and  then 
stated  that  this  monev  had  lu'en  turned  over  to  him  at  the 
time  it  was  refunded  to  Mi*s.  Carroll  in  June  1914,  and 
that  he  had  ke])t  the  actual  cash  money  in  his  box  during 
the  period  intervening  between  then  and  the  time  it  was 
used  to  pay  on  the  lot,  March  8,  1915. 

The  ])laintifCs  statement  of  cost  of  Q  Street  includin-  an 
item  of  $100  ])aid  for  the  lot,  and  it  is  not  disputed  that 
he  made  the  $100  (h‘posit  on  llie  lot.  The  title  company 
settlement  shows  the  credit  of  this  de])osit,  and  the  pay¬ 
ment  of  the  balance  and  costs  by  cash  $805  and  check 
$400. 05,  and  the  check  was  a  check  of  the  (hirroll  Electric 


Comt)any  dated  on  the  date  of  the  title  company’s  settle¬ 
ment,  March  8,  1915,  and  on  that  date  charged  to  the  de¬ 
fendant  in  his  drawing  account.  About  the  time  the 
Kil  construction  of  the  Q  Street  building  was  finished, 
dune  1  and  dune  8,  1915,  the  defendant  paid  to  the 
plaintiff  $2,000  on  account  of  the  construction,  in  two  pay¬ 
ments  of  $1,000  each,  one  of  which  was  by  a  check  of  the 
(’arroll  Electric  Eompany,  being  the  payment  of  June  8, 
1915,  charged  to  the  defendant  in  his  drawing  account. 
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The  construction  was  completed  about  the  middle  of  June, 
1915.  The  coni  rad  for  the  trade,  in  exchange  for  the 
Twelfth  Sti’eet  i)r()perty,  was  made  June  10th,  amended 
June  11th,  the  deeds  executed  June  ISth,  the  final  settle¬ 
ment  made  by  the  title  coniiiany  June  24th,  and  the  deeds 
recorded  June  24,  1915. 

It  was  when  coiifronled  with  the  damau’ing  developments 
on  his  cross  examination,  showing  that  Mrs.  Carroll  never 
delivered  to  him  any  assets  to  provide  for  the  Q  Street 
enterprise  and  that  those  he  pretended  she  had  delivered 
were  either  worthless  or  of  such  character  that  not  a  dollar 
could  be  raised  on  them,  that  the  defendant  put  forward 
his  alleged  indebtedness  to  Mrs.  Carroll  as  a  source  from 
which  to  obtain  funds  outside  of  these  securities  which 
would  enable  him  to  build  the  Q  Street  apartment  house; 
an  indebtedness,  for  money  which  she  was  alleged  to  have 
advanced  out  of  her  own  estate,  for  the  maintenance  of 
the  Decatur  Street  lumie,  but  which  as  1  have  before  stated 
is  shown  (Schedule  PDD),  to  ))e  an  indebtedness  from  the 
defendant  to  the  rent  moneys  from  the  proiierties  in  suit 
which  Mrs.  Carroll  had  used  for  that  pur])ose.  Tlie  break¬ 
ing  down  of  this  part  of  tlie  structure  of  the  defense  is 
most  striking,  l)ut  there  were  two  other  parts  of  the 
1G2  structure  of  the  defense  which  were  demolished  witii 
e(iual  certainty  and  effectiveness. 

The  ])laintiff  had  this  lot  lirst  brought  to  his  attention  and 
submitted  it  to  the  defendant  and  with  the  defendant's  ap¬ 
proval  and  agreement  made  the  contract  and  paid  the  de¬ 
posit.  Tiie  defendant  ])roduced  tlie  original  of  the  contract 
(Defendant's  Ih\hil)it  Xo.  5),  dateil  January  2G,  lt)15,  on  a 
printed  form  of  the  tirm  of  Shannon  Luchs,  signed  by 
Grady,  oiu*  of  the  associates  or  enii)loyes  of  that  linn,  for 
the  firm,  as  agents.  The  foi  ni  begins  as  is  usual  by  receipt¬ 
ing  for  the  $100  as  ])art  ])ayment.  As  originally  prei)ared 
it  receipted  to  the  ])laintilf,  but  plaintiff's  name  was  stricken 
out.  In  ])lace  of  it,  and  in  the  hand  writing  of  the  ])lain- 
tiff,  there  was  inserted  the  name  of  P^rancis  G.  ('arroll, 
making  tlu*  rec(‘ipt  run  to  .Mrs.  C'arroll.  The  defendant 
admits  that  tin*  original  proi)osilion  of  the  plaintiff  to  him 
was  to  build  on  the  same  terms  as  S  and  T,  although  he 
says  Mrs.  ('arroll  declined  to  do  it.  He  says  that  when 
j)laintiff  lirst  st)oke  to  him  of  the  lot  he  said  it  would  be 
ideal  to  build  one  of  those  little  apartments  on,  and  it  was 
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niiderstood  tliov  wore  to  build  one  similar  to  S  and  T,  and 
wlien  he  produced  this  orig'iual  contract  he  asserted  it  was 
])roof  of  his  statement  tliat  Mrs.  Carroll  had  refused  to  go 
on  as  ill  tlie  other  ti*ansactions  and  ])laiiitit¥  had  agreed 
to  build  the  Street  ajiartmeiit  for  her  on  a  commission; 
that  when  the  jilaiiitiff  brought  the  contract  to  him  and 
advised  him  of  the  purchase  of  the  lot  he  then  told  plaintiff 
of  Mrs.  Cari'oll's  attitude,  her  refusal  to  go  into  the  trans¬ 
action  on  the  terms  of  the  former  transactions,  and 
l()d  tlie  ])laiiitiff  then  and  there  took  up  a  pen,  struck  out 
Ids  own  iiam(‘,  iiis(‘rt(*d  Mrs.  Carroll’s  name,  and 
said,  “Well,  if  that  is  the  case  1  am  out  of  it.  Give  me 


my  hundred  dollars."  l.«ater  in  the  case  the  plaintiff  pro- 
iluced,  as  witness,  Mr.  Gi-ady,  who  in  turn  produced  the 
carbon  duplicate  of  the  contract,  which  showed  on  its  face 
not  only  the  ])laiutiff\s  name  stricken  out  and  Mrs.  Car- 
roll's  inserted  in  the  recidjit  part  of  the  contract,  in  plain¬ 
tiff's  haiidwritiiig,  id(‘iiti('ally  as  in  the  original  but  showed 
also  at  tilt*  bottom  tin*  ac(*(‘])lauce  of  the  contract  by  “Fran¬ 
cis  G.  Cari'oll,  ])er  J.  d.  Mo(‘bs,"  in  ])laiiitiff 's  handwriting. 
.Ml*.  Grady  testili(‘d  that  tlit*  change  in  the  contract,  substi¬ 
tuting  Mrs.  ('arroll's  iianit*  for  plaintiff’s,  in  both  original 
and  du])licate,  and  tin*  signature*  of  Mrs.  Carroll  by  plain¬ 
tiff  acce])ting  tin*  conti*act,  had  all  be(‘n  made  by  the  plain- 
tilV  in  his,  the  ])laintiff's  oflict*,  win*!!  he  Grady  had  orig¬ 
inally  jireseiited  the  (‘ontract  to  plaintiff  and  received  the 
lilaintiff's  check  for  the*  $100  d(*])osit. 

Claintiff  av(*rs  that  part  of  the  general  scheme  of  these 
transa('tion>  was,  as  is  epiite*  natural  and  customary  in  all 
such  buihling  transactions,  to  raise  a  building  loan;  and 
such  loans  w(*re  procur(‘d  on  the  S,  T  and  10th  Street  lots. 
.Mrs.  Carroll,  on  cross-(*xamination,  said  she  never  made 


application  for  a  bnilding  loan  on  this  jiroperty.  On  cross- 
e.xamination,  tin*  d(*fendant  was  asked  if  he  had  not  applied 
to  llarnard  and  Johnson  for  a  building  loan  of  $6,000  on 
the  (^)  Street  lots,  he  sai<l  he  did  not  remember  that  he  or 
Mrs.  Carroll  had  ever  negotiated  for  such  a  loan. 
1(54  Subs(*<iuently  (*onns(*l  for  the  ])laintiff  put  on  the 
stand  .Mr.  llalpli  P.  Ibirnard,  who  testified  that  the 
plaiiitil’f  had  ap]>li(*d  to  him  for  a  loan  of  $6,000  on  the  Q 
Strei*t  hd,  sometime  b(‘f()r(*  February  8th,  1915,  and  took 
him  to  look  at  the  T  Street  ])roperty  as  a  sample;  that  he 
secured  the  funds  from  a  client  of  his,  $6,000,  and  prepared 
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the  papers;  that  Mr.  and  ^frs.  Carroll  came  to  his  office 
for  the  j)iir])ose  of  closinu:  the  transaction;  that  he  desired 
^tr.  Carroll  to  execute  the  j^ajiers,  as  the  husband  of  ^Irs. 
Carroll,  hut  that  .Mr.  Carroll  refused  to  do  so;  for  that  rea¬ 
son  they  went  awav  without  the  loan  beine:  made;  that  this 
was  some  time  after  PVbruary  8th,  1915,  which  date  he 
fixed  as  the  date,  from  his  record,  that  he  received  the 
$6,000  from  his  client.  The  defendant  positively  fixed  the 
date  of  the  conversation  in  which  he  informed  the  plaintiff 
of  Mrs.  CarrolTs  determination  not  to  go  into  the  Q  Street 
transaction  on  the  same  basis  as  the  8  and  T  Street  trans¬ 
actions,  as  the  day  following  the  date  of  the  contract,  for 
the  purchase  of  the  lot  before  referred  to,  that  is,  as  Janu¬ 
ary  27th.  It  is  clear  therefore  that  notwithstanding  de¬ 
fendant  says  he  informed  the  plaintiff  Mrs.  Carroll  wanted 
to  build  the  Q  Street  property  for  herself  as  an  income  pro¬ 
ducing  ])ro])erty,  free  of  any  lien  or  mortgage,  which  in¬ 
formation  was  communicated  on  January  27,  1915,  a  loan 
was  arranged  to  be  ])rocured  after  that  date;  that  long 
after  that  dat(‘  the  {h‘f(‘U(laut  and  Mrs.  Carroll  ex])ected  and 
intended  to  ]u*ocuiv  it ;  and  that  the  failure  to  procure  it  was 
due  entirely  to  the  defendant’s  refusal  to  execute  the 
165  ]>apers  as  the  husband  of  Mrs.  Carroll,  although  he 
had  done  so  in  the  trusts  securing  the  loans  on  the 


S  and  'r  Street  buildings.  I  shall  not  undertake  to  re¬ 
hearse  here  the  very  interesting  cross-examination  of  the 
defendant  on  this  ])oiut.  lie  was  unable  to  give  any  satis¬ 
factory  explanation  of  why  this  apartment  was  to  be  erected 
from  the  proc(‘eds  of  a  building  loan,  as  the  other  ])ro])erties 
had  been,  if  ^Irs.  Carroll  was  to  furnish  the  moneys  to  erect 


it  free  and  clear  of  anv  mortgage  or  lien  and  as  an  income 
])roducing  ])ropeity.  lie  tried  to  shift  the  time  of  ^Irs. 
Carroll  coming  to  this  conclusion  as  when  thev  left  Mr. 
Harnai'd's  office,  but  he  would  not  be  definite  in  anv  of  his 
later  statenuuits,  and  he  left  himself,  on  this  ])oint,  in  a 
maze  of  contradictions  and  uncertainty.  Mrs.  (’arroll  ad- 
hered  to  the  main  statcumuits  of  her  answers  whi(*h  she 
admitted  wer(‘  prc‘pai*cd  by  the  defendant,  when  her  at¬ 
tention  was  (*all(*d  to  tluun,  as  being  things  she  rcunembered, 
but  her  ('onfessed  lack  of  knowledge  about  the  building  itself 
as  const ructiMl,  its  construction,  or  of  the  slightest  detail 
about  the  whole  transaction  is  most  profound  and  signfi- 
cant.  The  most  damning  evidence  against  the  defendant 
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Oil  this  point  is  in  the  ljin.<>nng’o  of  liis  letter  to  ^Frs.  Carroll 
of  March  *25,  1D15  (DefendanCs  Exhibit  No.  11),  one  of 
the  nnniber  of  ai)parently  self  serviiiii:  declarations  of  this 
kind  ottered  in  evidence, — a  letter  dated  within  two  days 

of  two  months  after  the  time  tixed  hv  the  defendant  as  the 

* 

date  of  Mrs.  Carroll’s  declaration  that  she  wanted  this  as 
her  own  income  ]irodiicing‘  property  clear  of  any  mortgage 
or  lien,  and  after  the  construction  by  plaintiff  had  been 
under  way  fifteen  days.  That  letter  jiiirports  to  be  a 
Kifi  statement  of  tbe  Q  Street  j)roi>osition  requested  by 
Mrs.  Carroll,  and  he  says  among  other  things  that 
he  bought  the  lot  and  would  ei’ect  the  building  on  funds 
he  had  of  hers,  ])lus  what  ])laintilT  “owes  us;’’  that  “no 
trust  will  be  reipiired,’’  as  he  understood  “from  what  you 
said  this  nunniiif/,''  that  she  wanted  this  clear,  to  be  used, 
as  an  income,  in  case  anything  happened  to  him.  And  on 
this  letter  are  the  ])encil  calculations  which  he  says  he 
subseciuently  made  showing  cost,  expenses  and  estimated 
income. 

It  is  cui'ious  that  the  defendant,  living  happily  with  his 
wife  at  home,  should  have  any  occasion  to  write  such  a 
l(‘tter,  evcMi  though  she  were  dissatisfied  with  conditions, 
as  I  have  no  doubt  she  was.  All  of  her  small  estate  had 
been  either  sunk  by  the  defendant  in  ])oor  investments  or 
(‘xpended  by  her  in  ])urchasing  theii*  home  and  maintain¬ 
ing  it,  under  the  guise  of  a  personal  guarantee  by  him 
given  to  satisfy  the  anxietv  of  hers(‘lf  and  her  family,  and 
even  under  a  ))romise  by  him  to  re])ay  monthly  her  disburse¬ 
ments  for  the  household,  a  ])romise  admittedly  *  *  * 

not  ke])t.  Yet  there  was  no  occasion  to  write  these  assur¬ 
ance's,  unless  it  was  to  couple  with  them  the  assurance  that 
])laintiff  was  to  have*  nothing  <o  do  with  the  building  and  was 
to  build  it  on  a  commission.  Bearing  in  mind  that  the 
iK'gotiations  for  the  pui-chase  of  the  Twelfth  Street  property 
(‘xtended  over  a  consi-ei'able  ])eriod  before  the  contract  of 
June  10,  for  the  trade,  that  long  before  this  attempts  had 
been  made  to  interest  the  defendant  in  the  Twelfth  Street 
])roperty,  that  the  Q  Street  construction  was  well  started 
and  would  not  require  long  for  completion ;  that  about 
107  Ibis  time  the  ])ro]K)sition  was  made  in  the  latter  —  of 
April  1,  1915  from  the  defendant  to  the  plaintiff 
“in  line  with  our  conversation  several  days  ago”  to  off¬ 
set  the  balances  due  to  him  on  the  S  and  T  Street  buildings 
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on  Ills  running  account  with  tlic  ('aiToll  Electric  Company, 
it  does  not  take  a  vivid  imauination  to  see  in  tlu'  defend- 
ant’s  acts  tin*  of  tli(‘  idea  that  the  StiH‘(‘t  property 

coidd  be  made  to  appear  to  Mrs.  (’arroll  to  he  hers,  built 
for  her  on  a  (*ommission  by  tlu'  j)laintiff,  that  wIkmi  com¬ 
pleted  it  could  h(‘  fi'om  hor  to  lx*  used  to  acquire'  — 

Twelfth  Street;  and  that  plaiutitT  could  in  iagnorance  con¬ 
tinue  to  believe  he  was  iimler  th(‘  a.nree'iuent  building  the 
Street  a]»artment  and  would  remodel  the  Twelfth  Street 
])roperty,  to  hinl  hims(‘lf  in  the*  end  helj)less  as  against  Mrs. 
Carroll’s  title*  to  all  an<l  fae*ing  a  self  serving  re*e‘e)rd  of  the 
character.  I  shall  I’e'ter  in  this  conne'ction,  unde'r  the  I>uilel- 
er’s  ])rotit  (Se*heelui(*  ()),  te)  a  ve*ry  signilie*ant  cemtraelictie)!! 
in  the  ])leaelings.  Just  he)w  mue*h  Mrs.  (’arroll  knew  of 
any  of  the  transact ie)us  is  shown  by  defendant’s  Exhibit 
Xo.  10  (Sche'elule*  (KJC),  the*  date*  e)f  whie*h  e*an  he*  i<h*nt ifi(*(l 
as  after  the  eeriginal  se*tth‘me*nt  by  the*  J’itle  Ce>m])any  e)n 
the  Tenth  Stre*e*t  lot  Fe‘hiuary  10.  lIMo,  and  hedore*  the* 
changeel  s(*ttleuu*nt  in  Mi‘s.  (’arreell’s  name  h’ehruary  25, 
1015,  ]>re)hal)Iy  ne*ai‘e‘r  the*  late*i*  date*,  a  Ie*tte‘r  fre)m  the*  eh*- 
fendant  te)  he*r  in  whi(*h  he*  te‘lls  what  the*  ’Fe'iith  Stre*e*t 

transae*tie)n  was.  It  is  ve'i'v  e*urie)us  whv  if  the*se*  twe>  e*e)- 

•  • 

incielent  transae‘tie)ns  the*  Te'iith  aiiel  Stre*e*t  we*i*e  se)  rael- 

icallv  differe'iit  it  was  imt  e‘vieh‘Ue*eel  in  se)ine‘  taimihle  wav, 

*  *  • 

in  view  of  the  genei-al  e‘harae*te*r  e)f  all  the*  transae*tie)ns.  It 
is  curious  tluit  the*  agree*me*nt  was  ne)t  reelue*e*el  te)  writing, 
when  the  elefe'nelant  testilie*s  me)st  eh*e*ieleellv  that  Mrs. 
1()S  (’arroll  was  not  satistieel,  hael  le)st  e*e)nliele*ne*e  in  plain¬ 
tiff,  wouhl  ne)t  ti'ust  him,  anel  insiste*el  e)n  the*  agree¬ 
ment  being  re*eluceel  te)  writing, — all  he*fe)re*  the*  le)t  was  finallv 
])urchaseel. 

The  elefe*nelant  asse*rts  that  Mrs.  (’arroll,  not withstanel- 
ing  her  great  inte‘re‘st  in  the*  ()  Stre'ed  preependy,  he*r  anxiety 
in  March  that  it  should  he  hnilt  with  hen*  e)wn  me)ne*vs,  fre*e* 
and  clear  of  any  me)]*tgage*  e)i*  lien,  as  an  ine*e)me*  ])re)elucing 
property,  as  a  provisieiu  for  he‘rse‘lf  anel  ediilel,  in  the  event 
anything  she)ulel  ha])pe‘n  te)  the*  ele*fe*nelant  ;  se)ld  it  when  it 
was  about  being  ce)mph*te*el,  the*  mieldlc  of  June*,  te)  the*  ele- 
fendant  anel  his  brother,  fe)r  the*  small  sum  e)f  ;i:5()()  eever 
and  above  its  actual  e*e)st,  anel  thus  at  a  figui’e*  conce*eleelly 
about  $2,000  less,  anel  ae'ce)reling  te)  plaintiff  $4,500  less, 
than  they  were  able  to  elis[)ose  e)f  it  for  in  acepiiring  the 
Twelfth  Street  property,  in  which  ^Irs.  Carroll  would  have 
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no  interest ;  for  the  purpose  of  doing  tlie  defendant  a  favor 
and  giving  to  him  and  his  ])rother  an  opportunity  to  get 
a  ])ieeo  of  ])ro]^erty  at  a  less  tigure  than  they  were  con- 
t (‘initiating  liuying  it  for,  a  ti’ansacdion  again  sot  forth  with 
gi*(‘at  ])artieularity  in  another  self-serving  letter  of  the 
defendant  to  his  wife  June  lo-K),  1915  (the  date  is  illegible) 

written  five  or  six  davs  after  the  contract  for  the  trade  of 

* 

the  Twelfth  Street  property  was  signed  and  about  eight 
davs  before  the  sale  settlement.  This  was  a  most  extra- 
ordinary  and  sudden  change*  of  position  for  !N[rs.  Carroll, 
if  the  story  is  to  he  Ix'lieved,  (‘specially  when  the  acquire- 
ni(‘nt  of  this  Twelfth  Street  prop(‘rty  had  been  on  the  mind 
of  the  defendant,  long  before*  the  Q  Street  property, 
lf)9  and  the  further  fact  that  according  to  his  own  ad¬ 
missions  the  Twelfth  Street  trade  was  the  subject  of 
negotiation  a  month  oi*  two  before*  it  was  actually  made. 

'file  defendant  says  that  he*  did  not  know  what  the  Q 
Street  projierty  cost,  as  the‘y  laid  no  bill  from  plaintiff, 
and  that  the*  jfoOO  was  to  be*  jiaid  u])on  the  adjustment  of 
all  accounts  be‘tween  the  Carroll  hhectric  (k)m])any  and  the 
plaintiff  and  Mrs.  Carroll.  The*  l(*tt(‘r  b(‘fore  referreel  to 
says  sh(‘  is  to  ge*t  a  note*  as  soon  as  plaintiff’s  bill  was 
known.  Plaintiff's  bill  was  i‘e*ce*iv(*d  bv  the  d(*fendant 
August  (),  1915,  yet  the  $500  was  never  ])aid,  no  note  was 
(*vei-  give*!!  fo!*  it,  !!(>  !*e*cor(l  of  the*  t ra!isactio!!  was  ever 
maele  o!!  the  books  of  the  C’arroll  Electric  Company;  and 
whe!!  Mrs.  (’arroll  U!ielertakes  to  testifv  in  the  case  she 
dismisses  it  with  a  stateme!it  that  tliis  amou!!t  was  to  be 
paid  to  her  whe!!  all  accounts  were  settled  and  that  they 
were*  held  up  bv  the  suit  which  was  not  filed  until  May  31, 
1910. 

The  plaintiff,  who  it  is  not  denied  was  consulteel  about 
the*  t!*ade*  and  a|)pi*ove‘(l  of  it,  says  that  he  was  informed 
by  the  eh'fendant  that  tlie*  Sti-ee;t  ])rop(*rty  was  put  in  the 
ti’ade*  at  a  valuation  of  $1*2,500.  The  el(*fe!!elant  says  in  his 
pleadings  it  was  ])ut  in  at  $10,000.  Of  course,  the  plain¬ 
tiff  woulel  naturally  be  consulted  as  to  the  advisability  of 
the  transaction  if  he  had  an  interest  in  the  property,  and, 
of  course  he  would  be  as  naturally  consulted  if  the  pur¬ 
pose  was  at  that  time  to  jirevent  any  suspicion  on 
170  his  ])arl  of  a  later  cont(‘!ition  to  the  contrary,  and  it 
would  he  testilied,  as  it  has  been  by  the  defendant 
in  this  case,  that  he  was  consulted  as  an  expert  on  values, 
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just  as  other  experts  were.  Tlie  Twelftli  Street  ])roi)erty 
was  encumbered  to  the  extent  of  $20,000  and  $8,000  was 
paid  in  casli.  Tlie  valuation  put  on  (^)  Street  is  not  ma¬ 
terial  from  any  accounting  standpoint,  because  it  was 
merged  in  the  Twelfth  Street  j)roperty,  which  I  hold  idain- 
titYhas  a  half  interest  in,  but  it  was  material  that  the  defend¬ 
ant  should  show  Mrs.  Carroll's  favor  to  him  and  his  brother 
was  not  too  great  a  one.  Ilis  testimony  generally  was  un¬ 
satisfactory  in  this  as  in  all  otiier  respects.  Sim])son,  agent 
for  Warwick,  testified  that  his  estimate  of  the  value  of  the 
property  at  the  time  of  the  trade  was  about  $40,000,  and 
that  was  the  value  he  ainl  his  client  Warwick  figured  on 
in  making  tbe  trade;  that  the  agcnit  for  the  other  party 
informed  them  they  held  the  Street  property  at  $12,- 
nOO.  This  confirms  the  statement  of  the  ])laintiff  that  the 
defendant  infoi-rned  him  the  Twelfth  Str(‘et  ])ro])erty  was 
put  in  at  the  figure  named  by  liim  $12,000.  In  trades  of 
this  character  necessarily  figni‘t‘s  at  wliich  the  pro])erties 
are  put  in  are  stated  and  disenssed  between  tlie  ])arties 
and,  their  agents,  and  if  AVarwick  put  a  valuation  of  $40,- 
000  on  his  proi)erty,  was  told  the  otlnn-  party  h(‘ld  the  Q 
Streiit  ])ro])erty  at  $12,000  and  acc(‘])ted  $8,000  in  eash 
over  and  above  a  $20,000  trust,  the  fair  conclusion  is  that 
those  figures  were  disenssed  pro  and  con  or  no  such  result 
would  have  been  reached.  The  result  being  reached, 
171  must  have  been  reached  n])on  a  consideration  of 
those  figures  which  the  result  would  indicate  to  be 
the  basis  of  the  result.  The  defendant  testified  that  the 
first  sum  named  for  Twelfth  Str(‘et  in  discussing  this  trade 
was  $40,000.  When  I  asked  him  for  an  ex])lanation  of 
the  statement  in  his  Intter  to  Airs.  Carroll  that  thev  would 
be  com])elled  to  pay  $2,000  more  for  the  property  than 
they  expected,  he  finally,  in  onler  to  reach  his  figure  of 
$38,000  for  a  final  settlement,  figured  out  that  they  had 
originally  ex])ected  to  jiay  $‘)(),()00  and  went  cm  to  say  that 
AVarwick  had  ])revionsly  olTered  it  at  a  ]>rice  $2,000  less 
than  they  paid,  and  that  they  traded  Q  Street  finally  at 
$10,7)00,  a  (liscrejiancv  of  $j00. 

There  is  curious  contradiction  on  the  part  of  the  defend¬ 
ant  in  resiiect  to  the  title  of  the  Twelfth  Street  property. 
He  says  in  his  pleadings  that  it  was  conveyed  to  Mrs.  Car- 
roll  by  AVarwick  at  the  request  of  the  Carroll  Electric 
Company  in  trust  for  the  Carroll  Electric  Company.  In 
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Iho  letter  of  June  15-10  lK‘fore  referred  to,  lie  told  ^Irs. 
Carroll  that  she  would  have  to  take  title  on  account  of  the 
jud.i»ment.s\  Whether  this  use  of  the  yilural  word  judgments 
has  reference  to  the  judgments  against  the  plaintiff  and 
the  defendant,  I  do  not  undeilake  to  say,  because  if  it  de- 
])ended  solely  u])on  the  interpretation  of  this  letter  it  would 
he  going  far  to  rest  the  conclusion  upon  so  important  a 
matter  upon  the  use  of  a  ])lural  word,  which  might  be  a 
typograjihical  error,  especially  in  view  of  the  lan- 
172  guage  that  follows;  but  however  that  may  be,  the 
defendant,  in  testifying  says  first  that  the  title  to 
the  Twelfth  Street  ])ro])erty  was  taken  by  Mrs.  Carroll 
for  her  protection  in  view  of  her  investment  in  the  Q  Street 
pro])erty;  and  then  again  that  it  was  primarily  on  account 
of  the  judgment  in  the  Parry  case  and  her  protection;  so 
that  we  have  three  varying  assignments  of  reason  for  the 
placing  of  title  of  the  Twelfth  Sti'eet  ])roperty  in  Mrs. 
Carroll,  alternated  more  than  once  in  a  series  of  contradic¬ 
tions  (juite  commonly  to  bo  found  in  any  review  of  the  de¬ 
fendant’s  ])leadings  and  evid(‘nce.  He  seemed  always 
afraid  in  testifying  to  I’est  for  any  length  of  time  in  any 
])ositive  position,  and  in  fact  afraid  ever  to  })ut  himself 
in  a  positive  ])osition  on  any  (pu'stion,  however  unimpor¬ 
tant.  He  alwavs  left  his  testimonv  in  such  uncertain  state 

•  « 

that  it  could  be  changed  or  reinter] )reted  if  a  new  exigency 
seemed  to  demand.  In  all  my  ex])erience  I  have  never 
known  a  witness  from  whom  it  was  so  diHicult,  almost  im- 
l)ossible  to  get  a  direct  i)ositive  statement,  unless  it  ap¬ 
peared  safe  from  contradiction.  And  this  characteristic 
was  his  very  undoing,  for  it  com])elled  the  probe  by  counsel 
which  developed  his  grc'at  unwillingness  to  discover  any¬ 
thing,  and  that  in  tui’ii  bi’ought  about  the  blaster’s  probe 
in  his  determination  to  d(‘velop  the  full  truth  in  the  case 
from  everv  recoi’d  soui’ce. 

All  of  these  ])ro[)ositions  advanc(‘(l  ])y  the  defendant  are 
((uite  consistent  witii  the  plaintiff’s  allegations,  particularly 
his  statement  that  he  never  knew  until  the  answer  was 
filed  in  this  suit  that  ^Frs.  Carroll  ever  claimed  or 


173  owned  the  Q  Sti*eet  ])roperty,  or  that  the  Carroll 
Klectric  Company  ever  claimed  or  owned  the  Twelfth 
Street  property,  a  statement  which  plaintiff  qualified  in 
his  testimony  by  saying  that  at  the  last  conference  before 
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suit  the  (lefoiulant  contended  tlnd  lie  was  only  entitled  to 
a  builder's  commission  on  Twelfth  Street.  The  defendant 
seemed  to  accommodate  the  conditions  and  circumstances 
of  all  thos(‘  with  whom  he  was  associated  to  his  convenience 
and  to  make  use  of  their  resources  for  his  own  benefit — the 
])laintitT,  Mrs.  ('arroll  and  his  alleged  partner,  Louis  I), 
('arroll,  if  he  was  his  partner  at  that  time.  Dealing  only 
with  each  from  time  to  time  individually,  and  as  exigency 
demanded,  satisfving  each  in  turn  individuallv  bv  mis- 
re])re])resentations,  restricted  information,  vague  assur¬ 
ances  or  uninterj)i’eted  actions,  and  nevcn*  letting  them  all 

be  infoi  nied  collectivelv ;  it  was  easv  to  create  the  situations 

•  • 

and  conditions  which  were  brought  about  and  to  continue 
his  profitable  manipulations,  lulling  all  of  his  associates 
into  the  belief  that  they  were  proce(‘ding  along  lines  which 

th(‘v  had  been  accustonu'd  to  and  which  thev  assumed  were 

»  • 

the  guiding  linos  of  action  of  thi‘  defendant.  IMaintitT 
could  continue  his  building  ojKO-ations  and  even  hel])  to 
finance  tluun  with  his  counter-d(‘bit  from  the  ('ari'oll  Hlec- 
ti’ic  (’om])any  without  any  in<iuii*ies  by  him  or  any  discus¬ 
sions  of  interest  or  ()Wiu*rship,  so  long  as  the  transactions 
wei*e  all  appai’ently  of  tin*  sann*  charact(‘i’;  Mrs.  ('arroll 
could  be  satis{i(‘d  with  ])i‘()misi*s  and  assurance's  of  the 
characti'i*  of  the  letti'is  of  dune  4,  IDlo  and  March  25, 
174  lido,  as  well  as  the  allegi'd  guarantee  of  her  husband 
with  res])ect  to  all  of  her  investments;  Louis  D. 
('arroll  would  dream  of  an  interest  in  accumulating  jirofits 
in  an  enlarging  business,  of  the  financial  affairs  of  which 
he  had  no  control  or  detail  knowledge;  until  such  time  as 
the  scheme  or  i)lan  was  fully  executed  or  a  day  of  reckon¬ 
ing  came. 

The  ultimate  fact  with  respect  to  the  Q  Street  property 
which  is  significant  as  supporting  the  ])laintifT’s  contention 
as  to  all  of  these  ])ro])erti(*s,  is  that  like  the  other  jirop- 
erties,  excejit  for  the  S  and  T  Street  lots,  the  defendant 
financed  it  whollv,  and  not  a  dollar  of  Mrs.  Carroll’s  monev 
went  into  it,  unless  we  accept  the  improbable  statement  that 
the  $800  which  came  back  from  the  Corcoran  Street  prop¬ 
erty,  was  kept  in  currency  by  the  defendant  unused  in  his  box 
for  a  period  of  approximately  nine  months  and  then  used 
to  pay  on  the  lot.  The  balance  of  the  purchase  price  of  the 
lot  over  and  above  this  $800  was  furnished  by  the  plain¬ 
tiff’s  deposit  and  the  funds  of  the  Carroll  Electric  Com- 
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])aiiy.  The  $2,000  paid  to  ])laintiff  on  construction  was  fur- 
nishcd  l)y  the  defendant  and  from  funds  of  tlie  Carroll  Elec¬ 
tric  Company.  The  balance  of  the  cost  of  construction  is 
tlie  item  allowed  to  stand  as  an  offset,  in  ])art,  to  the  plain- 
t ill’s  indebtedness  to  the  Carroll  Elect I’ic  Com])any.  The 
remaining-  items  for  the  construction  are  claimed  by  the  de¬ 
fendant  to  have  been  ])aid  by  him.  Although  I  particularly 
])ressed  the  defendant  in  my  examination  of  him  on  the 
subject,  he  was  unable  to  show  that  on  his  jacket 
175  account,  which  ])retended  to  exhibit  the  status  of  his 
accounts  with  Mrs.  Carroll,  a  single  one  of  these 
it  (‘ins  was  charged  against  her  as  an  advance  by  him  for 
her,  except,  as  in  the  case  of  S  and  T  Street,  the  total  cost 
of  the  lot  from  the  title  company’s  statement  being  entered 
on  both  sides  and  showing  according  to  his  explaination 
of  the  account  an  investment  of  hers. 

I  have  before  stated  that  the  defendant  fixed  the  initiation 
of  the  transaction  of  the  Q  Street  lot  at  February  or  ^larch 
of  11)15.  A  long  time  subs(‘(iuent  in  11)19,  when  testifying  on 
dir('ct  examination  foi'  tlu‘  d(‘f(‘ns(‘,  he  said  that  the  plaintiff 
brought  the  lot  to  his  attention  in  I)(*c(‘mber  of  1924,  and  fixes 
it  as  b(‘fore  th(‘ T(‘nth  Str(‘(*t  t  ransaction,  but  thisassumptiou 
is  apparently  foi*  the  ])ui‘pos(‘  of  smoothing  out  a  situ¬ 
ation  in  the  i‘(‘cord,  which  did  not  (piite  fit  in  with  the  gen¬ 
eral  scheme  of  his  story,  made  after  the  exact  transaction 
had  been  more  detinitelv  indicated  from  the  Gradv  con- 

*  v 

tract  receij)t,  which  he  ])roduced  at  the  time.  It  was  also 
at  this  time  that  the  defendant  endeavored  to  further 
straighten  himself  out  l)v  saving  that  it  was  after  he  and 
.Mrs.  Cari’oll  left  llarnard  Johnson’s  office  that  they  had 
the  conversation  with  res])(*ct  to  using  her  moneys  and  funds 
to  build  the  buildings  and  lu‘  mad(‘  calculations  and  found 
she  had  sufficient  to  finance*  the  project,  thus  flatly  con¬ 
tradicting  himself  in  his  pr(‘vious  |)ositive  declaration  that 
Mrs.  C’arroH’s  ])ro])osal  was  communicated  when  the 
17t)  Graly  receijit  for  the  lot  was  brought  to  him;  a 
statement  which  he  latei*  on  this  cross  examination 
(jualified  by  saying  the  agreement  with  plaintiff  on  behalf 
of  Mrs.  (’arroll  may  have  been  subsequently,  and  again 
])erhaps  initiated  then  and  consummated  subsequently,  in 
his  conversations  with  plaintiff,  thus  throwing  him  into 
inextricable  confusion. 
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A  very  interesting  incident  occurred  in  respect  to  the 
use  of  Mrs.  Carroll’s  money  for  the  Q  Street  property. 
The  defendant  was  asked  on  cross-examination,  referring 
to  the  concluding  statement  of  his  letter  of  March  25,  1915, 
that  he  would  have  to  get  from  her  a  thousand  dollars 
later  on,  if  Mrs.  Carroll  had  a  thousand  dollars  in  any 
bank  at  that  time,  to  which  he  re])lied,  yes,  and  more  thou¬ 
sands  behind  it.  Asked  if  if  was  her  money,  he  said  the 
money  she  had  belonging  to  herself,  in  her  own  hank, 
amounting  to  $1,000,  or  she  had  access  to  it.  “You  are 
looking  for  secretion  all  the  time.”  Asked  what  he  meant 
by  having  access  to  it,  he  said  he  had  answered  the  ques¬ 
tion  by  saying  she  had  in  hank  $1,000  in  Inn*  own  name. 
Asked  what  hank,  he  said  more  than  one  hank,  the  Wash¬ 
ington  &  Southern  for  one.  Asked  if  that  was  monev  she 
had  gotten  from  collection  of  rents  of  the  property  in  suit, 
he  said  it  was  money  independent  of  anything  in  connec¬ 
tion  with  this  property.  Asked  where  she  ke])t  the  rents, 
he  said  he  thought  the  Munsey  Trust  Company.  He 
stated  that  of  her  own  ])ersonal  funds  ^Irs.  (kirroll  had 
at  that  time  to  his  knowledge  $1,000  in  the  Washington 
and  Southern  Bank  or  some  Washington  hank. 
177  Asked  to  give  the  name  of  any  other  hank,  he  said 
he  was  depending  on  memory  when  he  said  the  Wash¬ 
ington  Southern  because  she  dealt  there;  that  she  had 
$1,000  in  some  banks  in  Washington  which  belonged  to 
her  solely;  that  that  was  a  very  complete  answer.  Asked 
again  to  tell  the  name  of  the  bank,  he  said  he  would  not 
do  it  because  he  did  not  recall  it  and  he  did  not  ivant  to  tie 
himself  up. 

This  attitude  of  the  defendant  on  these  few  questions 
and  answers  is  typical  of  his  attitude  on  the  witness  stand 
throughout  the  case,  and  in  this  particular  connection  it 
is  significant  because  of  the  showing,  before  referred  to,  in 
the  analysis  of  Mrs.  Carroll's  hank  accounts  (Schedule 
P  P  P)  in  the  Washington  &  Southern  Bank  and  the  Mim- 
sey  Trust  Company,  the  only  banks  she  was  shown  to  have 
had  deposits  in,  especially  referred  to  by  the  defendant 
in  his  answers  to  interrogatories.  That  analysis  shows  that 
on  April  1,  1915,  about  three  weeks  after  the  Q  Street  con¬ 
struction  began,  less  than  a  week  after  this  letter  of  ^larch 
25,  1915,  ^Irs.  Carroll  not  only  did  not  have  a  dollar  of 
her  own  money  in  either  bank,  but  had  in  fact  used  some 
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of  tlio  rent  moneys  of  the  S  and  T  Street  properties,  (over 
two  liundred  dollars),  for  the  defendant’s  household,  part 
of  the  moneys  constituting  his  alleged  indebt-ness  to  her 
which  he  said  he  was  to  use  to  build  this  property. 

One  of  the  outstanding  features  of  this  case  has  been  the 
constant  effort  of  the  defendant  to  accentuate  the 

178  necessity  devolving  upon  him  of  carefully  consider¬ 
ing  and  protecting  the  desires  and  interests  of  Mrs. 

Carroll  and  the  Carroll  Electric  Company.  This  was  im¬ 
pressive,  as  no  doubt  it  was  intended  to  be,  in  the  earlier 
stages  of  the  case,  before  the  wholesale  disgorging  of 
documentary  evidence,  which  was  compelled  by  me  because 
of  my  belief,  from  such  incidents  as  the  attempted  loan 
from  Barnard  &  Johnson,  the  Grady  contract  and  the  doubt¬ 
ful  character  of  the  alleged  suspense  account,  that  the 
trutli  was  to  be  found  behind  the  surface  indications  of 
the  case,  l)ehind  the  testimony  of  the  interested  parties, 
and  onlv  in  the  review  of  all  written  records  available. 
Passing  in  review  all  that  has  gone  before,  in  a  record 
minutely  scrutinized  by  me  from  every  possible  aspect,  it  is 
plain  to  my  mind  that  tlie  relations  of  the  plaintilf  and 
the  defendant  were  always  of  a  friendly  informal  character, 
even  in  their  business  transactions;  that  the  defendant  was 
allowed  to  do  as  he  pleased  with  Mrs.  Carroll’-  moneys 
and  that  anv  discussions  or  conversations  between  the 
defendant  and  Mrs.  Carroll  with  respect  to  the  transactions 
were  of  a  more  or  less  casual  character  on  the  part  of 
the  defendant ;  that  the  defendant  did  as  he  pleased  with 
the  assets  of  the  Carrol  Electric  Company,  and  his  brother 
knew  nothing  of  anything  that  was  done  with  them,  a  fact 
supporting  the  belief  in  my  own  mind,  although  I  do  not 
find  it  a  fact,  it  not  being  necessary  to  my  conclusion  of 
the  case  as  before  stated,  that  there  never  was  any  part- 
nershii)  actually  in  existence  before  this  suit  was 

179  filed.  Louis  1).  C’arroll  upon  cross-examination  be¬ 
trayed  his  ignorance  of  the  Q  Street  proposition  as 

he  has  of  others.  He  only  knew  that  Mrs.  Carroll  owned 
the  Q  Street  property  because  the  defendant  told  him  so; 
he  did  not  know  wliose  money  paid  to  build  it,  and  as  far 
as  he  knew  the  Carroll  Electric  Company  contributed  none 
of  the  expense  of  building  it.  He  did  not  know  to  what 
extent  the  defendant  gave  his  personal  checks  and  the 
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checks  of  tlie  Cari’oll  Elect lic  T’ornpany  toward  building 
it. 

It  LS  well  to  place  liei’o  in  juxtaposition  the  dates  of  the 
Tenth  and  Q  Sti’cet  transaction  in 

Tenth  Street  contract,  January  *23rd; 

Q.  Street  conti-act  January  2()th; 

Deed  of  Q  Street  lot  to  Mrs.  Earroll,  February  1st; 

Application  for  Q  Sti'cet  loan  before  February  8th; 

Failure  of  Q  Street  loan  after  February  8th; 

Aj)plication  for  Tenth  Street  loan  before  February  IGth; 

Settlement  of  Tenth  Sti‘(*et  lot  purchase  in  name  of  the 
plaintiff  and  defendant,  Febi‘uai*y  IGth; 

Rearrangement  of  the  Tenth  Street  loan  in  ^Irs.  Carroll’s 
name  before  Februaiy  20th; 

Deed  of  Tenth  Sti’eet  lot  to  Mi-s.  Carroll  February  20th; 

Settlement  of  Tenth  Sti*eet  lot  pui'chase  in  name  of  ^Irs. 
Carroll,  Februaiy  25th; 

Deed  of  T(*ntli  Str(‘et  lot  to  Mi's.  C’arroll  ivcorded 
180  February  25th ; 

Settlement  of  i)ui‘cliase  of  (^)  Street  lot  by  Mrs. 
Carroll  Mai’ch  8th ; 

Deed  to  ^li’s.  C’arroll  of  tlu*  Q  Strc^et  lot  I’ecorded  March 
9th ; 

The  situation  in  the  light  of  th(‘se  dates  and  the  testimony 
is  plain.  There  was  nothing  unusual  in  the  ti’ansactions 
from  these  ])reyiously  had  b(‘tween  the  jdaintiff  and  the 
defendant,  up  to  the  time  the  two  lots  were  ])urchased 
January  23,  January  2G,  1915.  The  lots  were  both  found 
by  the  plaintiff.  The  de])osil  on  the  Tenth  Street  ]jroj)- 
erty  was  i)ut  up  by  them  iMpially;  the  de|)osit  on  the  Q 
Street  property  was  ])ut  up  by  tlu‘  ])laintiff.  Ai-range- 
ment-  were  immediately  maiU*  to  ])rocui‘e  the  loans  on  the 
Q  Street  ju’operty  fi-om  Haiiiai’d  cV:  Johnson,  and  on  the 
Tenth  Street  })i’opei‘ty  fi*om  the  building  association.  The 
money  for  the  Q  Street  loan  was  made  available  to  Barnard 
by  his  client,  Barnai\l  having  in  the  meantime  with  the 
plaintilY  ins])ected  tlu*  T  StT*e(‘t  a])ai‘tment  as  a  sam])le  of 
the  building  for  which  the  loan  was  to  be  made.  Dif¬ 
ficulties  then  ai‘ose  with  i’es])ect  to  the  loans.  The  defend¬ 
ant,  without  giving  any  satisfactoi-y  1‘eason,  declined  to 
execute  the  Q  Street  loan  pa])ei‘s,  as  the  husband  of  Mrs. 
Carroll,  though  he  had  done  so  in  the  S  and  T  Street  trails- 
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actions;  and  when  settlement  was  about  to  be  made  on 
the  Tenth  Street  property  the  judgments  reported  to  the 
title  company  interfered  with  that  loan.  Objec- 
181  tions  were  then  apparently  interposed  by  Mrs.  Car- 
roll  to  taking  title  to  the  Tenth  Street  property, 
but  they  were  overcome  and  the  Tenth  Street  transac- 
tion  put  through.  Certainly  until  a  date  subsequent  to 
February  8th,  1J)15,  when  both  lots  were  bought  and  build¬ 
ing  loans  were  being  negotiated,  there  was  no  change  in 
the  previous  relations  of  plaintiff  and  defendant,  and  no 
change  in  tlieir  agreement,  or  understanding,  as  admitted 
by  the  defendant,  to  proceed  with  the  Q  Street  proposition 
as  they  had  the  others. 

Coincident  with  the  settlement  of  the  Tenth  Street  trans¬ 


action,  to-wit,  on  February  2o,  1915,  a  bill  was  rendered  to 
the  plaintiff  by  the  Carroll  Electric  Company,  composed 
largely  of  charges  on  his  building  operations  reaching  the 
ledger  of  tlie  Carroll  Electric  Company  on  that  date, 
amounting  in  gross  to  over  jf(),000.  The  bill  is  substan¬ 
tially  tlie  same  bill  (the  diffei'eiice  being  less  than  $100)  as 
that  made  the  subject  of  the  dcd'endanl's  letter  to  the  plain¬ 
tiff  later,  to-wit,  April  1,  1915,  proposing  the  credit  of  the 
plaintiff’s  claims  on  his  account  and  the  settlement  by  the 
plaintiff  of  the  balance,  amounting  to  neai'ly  $4,000.  Al¬ 
most  immediately,  eight  days  after  the  closing  of  the  Tenth 
Street  transaction  and  the  rendition  of  this  bill,  ^larch 
4th,  the  plaintiff  begins  the  Tenth  Street  construction. 
Four  days  after  that  March  8th,  the  defendant  closes  the 
Q  Street  transaction  and,  two  days  later,  March  10th  the 
plaintiff  begins  the  Q  Street  construction.  The  plain- 
182  tiff  was  not  to  linance  the  construction.  He  says 


the  defendant  was  to  linance  it. 


Mrs.  (kirroll  had  no 


moneys  to  finance  it.  The  defendant  with  $805,  which 
he  savs  was  Mrs.  Carroll's  and  the  balance  drawn  from 
the  Carroll  Electric  Company  pays  for  the  lot.  Fifteen 
days  after  the  Q  Street  construction  began  the  defendant 
writes  his  curious  letter  of  March  25th  to  Mrs.  Carroll. 


In  it  he  says  she  asked  him  for  a  statement  of  the  Q  Street 
proposition;  that  he  had  bought  the  lot  and  could  erect 
the  building  on  funds  he  had  of  hers,  ])lus  what  the  plain¬ 
tiff  owed,  and  then  have  a  large  reserve;  that  no  trust  would 
be  required,  as  he  understood  frotn  icJiat  she  said  ''this 
morning/'  that  she  wanted  this  property  as  her  own  to  be 
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used  for  an  income  in  case  anytliini;:  should  happen  to  liim; 
tliat  plaintiff  was  to  have  iiothinir  to  do  with  the  building 
after  it  was  finished;  that  ht‘  would  ])ay  this  commission 
and  settle  with  ])laintilf  by  crediting  plaintiff’s  account 
with  the  comjiany. 

Now  what  is  to  be  thought  of  the  plaintilY’s  statement 
that  this  ])ro])osition,  which  he  tirst  understood  from  !Mrs. 
Carroll  the  morning  of  March  ‘2bth,  was  communicated  to 
plaintiff  January  27th,  and  this  was  one  of  his  few  posi¬ 
tive  statements,  renterated  several  times;  or  his  later  state¬ 
ment  that  he  first  discussed  with  Mrs.  Carroll  the  epies- 
tion  of  using  her  monevs  after  thev  left  Barnard  &  John- 
son  office.  The  only  logical  explanation  is  that  he  intended 
to  deceive  ^Irs.  Carroll  for  the  time,  as  well  as  plaintiff. 
According  to  him  she  didn't  trust  the  plaintiff,  she 

183  insisted  upon  a  written  contract,  she  wanted  this 
property  as  an  income  ])roducing  j)ro])erty  clear  of 

any  mortgage  or  li^ni,  and  she  had  mit rusted  C(‘rtain  ])articu- 
lar  securities  and  moiu'vs  (h*  hers  to  him  late  in  1J14  for  the 
purpose  of  tinaneing  it ;  yet  two  weeks  after  the  construc¬ 
tion  of  the  building  is  begun,  two  months  after  the  lot  is 
purchased,  we  lind  him  writing  to  Mrs.  Carroll,  at  her  re¬ 
quest,  to  tell  her  irhdt  the  Q  Street  transaction  was,  to 
tell  her  tliat  he  had  hontfht  th(‘  lot,  that  he  had  funds  of 
hers  in  part  to  build  with,  and  that  for  the  balance  of  the 
cost  of  construction  he  would  use  what  the  ])laintiff  owed 
him  as  shown  by  this  large  bill  just  rendered  to  the  plain- 
titf;  then  that  he  might  have  to  g(‘t  fi’om  hei*  latcu*  on  a 
thousand  dollars  Avhicli  he  knew  she  did  not  have. 

A  week  later  on  April  1,  IJlo,  we  lind  him  writing  to 
the  plaintiff  a  letter  in  which  In*  says  tliiit  pursuant  to  con¬ 
versation  they  had  had  “scro'u/  daifs  a(fo^^  he  proposed 
to  credit  the  S  and  'V  excessi‘s  on  ])laintiff's  account  and 
offering  notes  of  ^Irs.  ('ai’roll  to  plaintiff  in  ])ayment,  to  be 
endorsed  by  him  for  credit,  and  asking  the  plaintitf  to 
settle  the  balance.  Of  course,  these  notes  of  Mrs.  Carroll’s 
were  not  for  the  correct  amounts,  and  j)laintiff  says  that 
he  refused  to  acce])t  them.  Xothing  was  said  in  this  letter 
to  plaintitf  about  (^)  Strei‘t.  It  was  strangely  silent  on  the 
subject  of  a  written  agremnent,  different  as  the  transac¬ 
tion  was  to  be,  and  distrustful  as  Mrs.  Carroll  was; 

184  silent  on  the  subject  of  the  builder’s  commission 
referred  to  in  the  letter  of  March  25,  yet  the  con- 
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versatioii  between  plaintiff  and  defendant  ‘‘several  days 
aii:o”  must  have  been  very  close  to  the  letter  of  ^rarcli  25th, 
which  is  very  particular  in  informiiys:  Mrs.  Carroll  on  the 
subjects  as  to  which  the  letter  of  April  1st  is  so  silent. 

Time  ,i>oes  on,  until  in  the  fore  part  of  June,  just  before 
the  T2-8treet  trade  was  settled  by  contract,  and  apparently 
wIkmi  the  ])laintiif  was  beini;’  (‘onsulted  about  the  trade, 
and,  notwithstaiulini»’  the  defiuidant  claimed  that  the  plain¬ 
tiff  was  largely  in(h‘bt(Hl  to  him,  when  the  ])laintiff  had 
expended  nearly  $(),()()()  in  the  construction  of  Q  Street  as 
against  the  neai’lv  .y‘4,()()0  balance  shown  bv  the  defendant’s 
pro])osed  settlement  with  him  of  A]n-il  1, 1915,  the  defendant 
with  his  own  money  and  the  money  of  the  Carroll  Elec¬ 
tric  Company  ])ays  $2,000  to  the  plaintiff  on  the  Q  Street 
(‘onsti'uction,  substantially  balancing  their  accounts,  though, 
as  will  be  seen  in  the  discussion  of  this  alleged  indebted¬ 
ness  of  the  i)laintiff  to  the  ded'endant,  so  markedly  asserted 
in  the  ])leadiugs,  (Scheduh‘s  X-XX-XXX,)  the  balance 
at  this  time  was  actually  som(‘what  in  favor  of  the  plain¬ 
tiff  in  a  small  sum. 


There  is  but  one  conclusion  to  be  di’awn  with  respect  to 
the  Q  Str(H‘t  ])ro])(‘rty,  and  that  is  that  the  operation  was 
initiated  and  (‘onducted  along  the  same  lines  and 
185  upon  the  same  basis  as  the  tlii’ee  other  transactions 
of  S,  T  and  Tmitli  Sti‘(‘(‘ts,  tin*  linancing  to  be  by  the 
defendant  and  the  construction  to  be  by  the  plaintiff; 
that  the  defendant  (Mideavoi's  to  im])ose  a  character  upon 
the  Q  Street  transaction  ditferent  from  the  others  solely 
by  reason  of  the  fact  that  the  Strecd  ])roperty  was  in¬ 
tended  to  be  used  in  part  purchase  of  the  Twelfth  Street 
property,  whi('h  tin*  def(*ndant  ju'oposed  to  claim  was 
(‘re('ted  foi*  th(‘  (kiri’oll  i^h‘ctrlc  (V)mpany  and  not  as  a 
part  of  the  ginnu'al  sc'lumu*  of  joint  building  o])erations 
between  him  and  the  ])laintiff,  or  was  driven  to  the  neces¬ 
sity  of  endeavoring  to  ini])ose  such  a  different  character 
on  the  ti’ansaction  because  of  the  present  claim  to  the  owner- 
shi])  of  the  Twelfth  Street  pro])erty  and  the  use  of  the  Q 
Sti*eet  ])ro])erty  in  accpiiring  it.  Whether  it  is  the  out¬ 
come  of  a  j)reconceived  ])lan,  or  of  the  exigency  of  the  situa¬ 
tion,  I  do  not  deem  it  necessai  y  to  determine.  The  con¬ 
clusion  is  irresistible  in  either  event. 


9— 4445u 
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Twelfth  Street  Transaction. 


(Schedules  I-II-IIl) 

As  before  sliown,  the  Tw(‘lflh  Street  ])ro]KM’ty,  encum¬ 
bered  l)y  a  trust  for  $*jn,()()()  datcMl  A])ril  -0,  1015,  was  ac¬ 
quired  by  tli(‘  ti'adc  of  th(‘  StrcM't  property  and  the  ])ay- 
ment  (»f  iu  easli,  and  plaintiff  was  consulted  by  the 

defendant  with  r(‘sp(‘(‘t  to  tli(‘  transaction,  as  to  which  there 
is  no  dispute,  'fin*  defendant  says  that  the  only  subject 
of  discussion  betwi‘en  him  and  the  })laintiff  was  as 
18G  to  the  adxisability  of  the  trade,  he  consultim^  the 
plaintiff  because  of  his  exj)erience  as  a  s])eculative 
builder  and  knowled^’e  of  values;  that  nothing*  was  said 
about  a  loan  or  how  the  buildine'  was  to  be  hnanced  or  any¬ 
thing*  of  that  kind.  The  ^plaintiff  on  the  otlier  hand  testi¬ 
fies  that  wIkui  th(‘  trade  was  being*  discussed  the  use  to 
which  tht‘  d'welfth  Street  building*  would  be  i)ut  by  the 
f'arroll  Klectric  (’ompany  was  also  discussed.  IMaintilf 
further  says  that  pi*(‘tty  lU'ar  immediately  after  the  trade 
])lans  wer(‘  pr(‘])ar(‘d  for  the  i*i*mo(h‘ling*  of  the  building*. 
^J’he  d(‘f(*ndant  denii's  this  and  savs  it  was  not  until  two 
months  aft(*r  the  ti*ad(‘  iu  Se])t(‘mb(‘r  or  October,  when  they 
were  about  to  lu'gin  opt‘rati(uis  that  tlu‘  ])lans  were  jire- 
])ared  and  that  tin*  ])laintiff  and  lu*  and  his  brothei*,  Louis 
1).  Oarroll,  visited  the  building*,  discussed  the  remo(h‘ling*, 
and  ])laintiff  maih*  his  estimate  of  cost  of  ;?10,()0I).  In  this 
particular  th(‘  plaintiff  is  cori*oborated  and  the  defendant 
is  contradicted  bv  the  testimonv  of  Louis  D.  Carroll,  who 

inferentiallv  C(»ntradicts  himself,  as  he  savs  it  was  several 

•  » 

months  after  the  purclias(‘  of  Twelfth  Street  before  the 
Carroll  Lh'ctric  Conqiany  wanted  to  impi’ove  the  ])rop- 
erty.  lie  says  (Schedules  d-.l.I-d.Id  )  that  during  tJi<'  (‘(ui- 
/Vrcin'c.s  rclutirc  tn  the  j^iirrhdsr  of  Tind/tli  Street  he 
(Louis  I).  Carroll)  and  the  defendant  talked  to  the  plain¬ 
tiff  several  times  in  i*i‘gard  to  erecting*  the  building*  there 
for  them;  that  the  latest  one  of  the  dicussions  was  at 
187  luuclK'on  at  Wolff's  wluui  they  discussed  the  ])lans 
and  showi*d  the  ])laintil‘f  what  they  wanted  for  the 
building,  and  that  tliey  tium  went  up  to  the  ])uilding,  the 
three  of  them  walked  through  (.liscussing*  what  alterations 
would  be  necessary  and  ai)proxiniately  how  much  they 


H.  R.  CARROLL  EX  AL.  VS.  J.  J.  MOEBS. 


131 


would  cost,  and  in  the  i‘t*ar  part  plaintiff  gave  them  an  ap- 
]iroximato  figure  to  cover  the  ]*emodeling  cost,  in  pencil 
figures  on  the  rear  wall  (d‘  the  rear  building. 

'file  ])ur])ose  of  the  defendant  in  his  attitude  he  takes 
here  is,  as  in  other  res])ects,  to  so  disconnect  these  trans¬ 
actions  as  to  take  from  them  the  a])])earance  of  a  general 
continuing  seri(‘s  of  transactions  under  a  general  arrange¬ 
ment  as  alleged  by  the  jilaintitf,  the  theory  of  which  gen¬ 
eral  arrangenuMit  is  supi)ort(*d  to  some  extent  by  the  very 
statement  of  the  definidant  that  nothing  was  discussed  be¬ 
tween  them  except  th(‘  trade;  and  the  testimony  of  the 
])laintiff  and  Louis  1).  Carroll  that  the  discussion  was  as 
to  the  trade,  the  use  to  which  the  building  would  be  put,  and 
the  expense  of  remodeling.  Xothing  would  be  more  nat¬ 
ural  or  logical  than  that  in  a  trade  of  this  character  con¬ 
sideration  would  bo  given  to  the  use  to  which  the  property 
acquired  could  lx*  ])ut,  and  the  cost  of  remodeling  it  and 
its  prospiH'tive  income.  l\ight  here  is  the  very  essence  of  the 
difference  in  th(‘  statements  ol'  tin*  two  ]jarties  The  plain¬ 
tiff  savs  that  in  connection  with  the  use  of  the  build- 
188  ing  tlu*re  was  discussed  the  rented  to  be  paid  by  the 
Carroll  Klectric  Company  for  that  use.  If  plain¬ 
tiff  was  })roc(‘eding  in  th(‘S(‘  transactions  under  the  belief, 
in  the  absence  of  anv  statcmnmt  to  him  to  the  contrary, 
that  they  w(‘re  all  upon  the  same  basis  and  that  he  and 
the  di*f(mdant  wiu’e  engag(‘d  in  th(‘  joint  enterprise,  the  ac- 
(piireinent  of  this  prop(‘i‘ty,  ])artly  by  the  use  of  property 
which  belonged  to  them,  nothing  would  be  more  natural 
than  that  the  rental  to  be  j)aid  by  another  concern  in  which 
the  defendant  was  also  int(‘rested  would  be  discussed. 

The  jilaintiff  testifies,  and  in  this  he  is  corroborated  by  the 
(hd’endant,  that  the  lot  was  im])roved  by  an  old  building 
on  the  front  connectixl  u])  with  a  new  rear  building  b)^  a 
hallway  oi’  ell  on  the  south  side  of  the  lot;  that  in  the  be¬ 
ginning  it  was  contimiplated  to  erect  a  new  building  in 
place  of  tin*  old  fi'ont  building  and  leave  the  connecting 
(*11  stand,  lie  says  fui*ther  that  when  the  front  building 
wa<  wrecked  he  decid(*d  and  agreed  with  the  defendant 
to  also  wr(‘ck  the  ell  and  covei'  the  entire  front  of  the  lot 
with  a  new  building  connecting  with  the  rear  building.  He 
says  further  that,  as  originally  ])lanned,  the  front  build¬ 
ing  was  to  be  divided  into  two  stores  l)y  a  partition — the 
north  one  of  which  should  be  rented  separately  and  the 
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south  one  of  wliicii  slioiild  l>e  occupied  by  the  Carroll  Elec¬ 
tric  Company,  which  south  one  was  connected  with 

189  the  u])])er  floors  and  tlie  roar  buildinir,  all  also  to  be 
occu})iod  by  the  (’arroll  Electric  Company — but  that 

later  it  was  d(‘cided  to  eliminate  the  partition  and  make  one 
entire  store  of  the  fi’ont  buildini*',  and  tliat  all  of  the  prem¬ 
ises  should  be  occupied  by  tlie  Carroll  Electric  Com])any. 

The  ]daintiff  is  api)ai’ently  sonu‘what  confused  about  the 
amount  of  rental.  In  his  first  testimony  he  ap])ears  to 
have  had  in  mind  that  the  Carroll  Electric  Company  was 
to  pay  $3,500  per  year  year  for  the  entire  ])remises.  Later 

in  the  case  he  savs  that  the  north  store  was  to  have  been 

« 

rented  for  $1,800  and  tlie  remainder  of  the  buildimr  occu¬ 
pied  by  the  Carroll  Electric  Company  at  $3,500,  he  and 
the  defendant  having*  estimated  that  the  building  alto¬ 
gether  should  i)roduci‘  from  $5,000  to  $5,500.  Of  course, 
the  defendant  (hmies  that  there  was  ever  anv  agreement 
for  rental,  consistently  witli  liis  contention  that  ])laintiff 
never  had  any  intco’i'st  in  the  ])ro})erty.  Likewise,  Louis 
I).  Carroll  dmiies  that  there  was  ever  any  such  agreement. 
If  this  W(‘re  the  onlv  subordinate  issue  in  the  case  for  de- 
cision,  the  evidcnci*  of  Louis  I).  Carroll  would  have  to  be 
regard(‘d  as  d(‘sti*uctive  of  the  plaintilf's  claim,  because 
the  jilaintilT  stat(‘s  that  this  agremnent  was  made  in  the 
])r(‘sence  of  Louis  1).  (5irroll.  Having  in  mind  the  utter 
ignorance  of  Louis  J).  Carroll  as  to  anv  of  defendant’s 
activities,  or  of  his  relations  with  the  jilaintiff  and  ^Irs. 
(kirroll,  or  even  of  the  acts  of  the  defendant  in  re- 

190  spect  to  the  assets  of  the  C’arroll  Electric  Company, 
as  admitted  by  him,  I  am  not  disposed  to  accept  his 

testimony  uncMiuivocally  on  this  imjiortant  isolated  point, 
])articularly  in  view  of  the  vm-y  great  doubt  which  1  have 
in  my  own  mind  of  any  existing  partnership  between  him 
and  the  defendant  ])r(*vious  to  the  tiling  of  this  suit,  and 
having  in  mind  als()  his  contradiction  of  defendant,  as  to 
the  builder's  commission  said  to  have  also  been  discussed 
at  this  time,  as  discusstnl  under  the  ()  Sclu'dules.  More¬ 
over,  while  the  defcnidant  said  no  rent  was  charged  the 
Carroll  Electric  Company  for  the  building,  that  there  was 
no  such  thing  on  the  books  of  the  Carroll  Electric  Com- 
])any,  that  the  Carroll  Electric  had  no  rent  account,  while 
confronted  by  the  Master  with  a  “rent”  item  in  the  journal, 
lie  admitted  the  Company  might  have  had  a  “rent”  account 
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in  the  old  i)laee  of  l)iisii]oss  ])iit  asserted  tliey  did  not  have 
one  after  thev  moved  on  Twelftli  Street,  the  fact  is  dis- 
closed  by  the  journal  and  the  led<*er  that  not  only  was 
th(‘i*e  a  rent  account  into  which  the  snm  of  between  $3,000 
and  $4,000  was  carried  after  this  suit  was  filed,  but  that 
the  $500  ])ayment  l)y  the  defendant  on  the  trust  assumed 
on  Twelfth  Street,  October  ,‘>0,  1015,  was  debited  to  “rent’’ 
when  credited  back  to  him  after  the  suit  was  tiled,  as  liere- 
inaft(‘r  shown. 

'rids  issue  developed  consid(*rable  controversy  as  to  the 
sti’uctui’al  character  of  the  bnildini;*.  Plaintiff  testifies  as 
to  three  changes  in  the  plans.  First,  the  ])lan  for  two 
stores  in  the  old  fi*ont  building;  second,  the  exten¬ 
sion  of  the  old  building  back  to  the  rear  building 
and  the  taking  out  of  the  ])aftition  and  substitution  of  col¬ 
umns  down  the  middle;  third,  the  taking  out  of  the  columns 
and  of  the  substitution  tlnnad'or  of  concr(‘te  ])ilasters  and 
b(‘ams  to  support  the  entii’c*  structuri'  above  the  first  floor. 
Plaintiff  ])i'odnc(*d  a  pndimiiiary  ])(‘n(‘il  ])lan  t)f  the  build¬ 
ing  in  the  s(‘cond  stage,  which  both  h(‘  and  l^onis  I).  Par- 
roll  thought  was  the  first  ])Ian  (d.  J.  .M.  A.  Xo.  b),  and  on 
this  ])lan  h(‘  indicated  by  bbu'  crosses  and  ])encil  marks 
the  change  fi’om  the  first  to  tin;  second  stage  in  the  enlarg¬ 
ing  of  the  front  building.  Later,  the  ])laintifT  testified, 
upon  iiKjuiry  l)y  the  Mast(‘r,  that  lu‘  thought  he  was  mis¬ 
taken  about  this  being  the  first  ])r(‘liminary  ])lan;  that  he 
believed  thei*e  was  one  ])revious  to  that;  but  he  had  made 
search  and  could  not  find  any  more  ])lans.  'fhe  defendant 
cori’oborates  the  plaintiff  by  saying  that  J.  J.  ^t.  A.  X"o.  6 
was  not  the  pi*eliminai’y  sketch,  lie  says  that  when  they 
first  went  to  the  building  to  consider  the  remodeling,  and 
th(‘  ])laiiiliff  made  his  estimate,  })laintiff  made  a  rough 
plan;  and  of  course  this  must  have  been  —  plan  of  the  first 
stage.  lie  further  savs  that  some  modification  was  made 
and  that  later,  from  corrected  sketches,  the  finished  plan 
was  made.  This  indicates  a  preliminary  plan  of  the  second 
stage.  Tn  any  event  the  plan  ])roduced  shows  the  pro¬ 
jected  improvements  in  the  second  stage  and  this  plan  is 
the  ])lan  substantially  followed  in  the  official  plans 
192  produced  by  the  District  Inspector  from  his  offices. 

Mr.  Healey  testified  that  while  the  official  plan 
did  not  show  any  partition  down  the  middle  from  front 
to  rear  along  the  line  of  columns,  such  a  partition  could 
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have  1)0011  ooiitomplatod  or  not  williout  sliowing  on  the 
plans.  The  export  witnesses  for  the  defense  testified  that 
no  jiartition  was  shown  on  these*  plans;  that  the  dotted  Vines 
running  through  tin*  eolunins  indicated  the  beam  above  sup¬ 
ported  by  the  columns,  that  any  ])artition  would  he  indi¬ 
cated  upon  a  ])lan  inf  a  s(dld  line,  the  same  as  the  wall  lines. 
The  testimony  of  ttn‘S(‘  (‘Xpi*rts  may  la*  also  said  to  refute 
the  claim  of  the  ])laintiff  that  the  plan  conti*mi)lated  single 
doors  in  front  for  two  stoi(*s  as  shown  hv  a  box  in  the 
middle;  hut  tin*  testimony  on  this  point  against  the  ])lain- 
titT  is  not  so  strong,  and  tin*  rough  plan,  which  was  not 
submitted  to  the  (h*fendant's  witnt*sses,  would  seem  to 
fortify  such  a  claim  of  the  plaintitf  that  there  is  a  box 
panel  in  the  middh*  of  tin*  dooi*way. 

This  rough  plan  itsi*lf  plainly  shows  sonn*  changes  on 
its  face  from  tin*  drawing  as  first  nnnh*,  and  is  a  little  dif¬ 
ferent  from  the  ollicial  plan.  It  shows  that  in  its  original 
condition  there*  weia*  lat(*ral  c(*iling  l)(*ams  aci’oss  the  store 
from  north  to  south.  It  shows  that  in  addition  to  the 
original  staii'wav  communicating  with  tin*  lloors  above,  in 
tin*  soiithwe'st  corner  of  tin*  hnihling,  that  is  in  tin* 
o  south  to  the  i'(‘ar,  a  broad  double  stairway  was  de- 
sigin‘d  and  ins(*rted  on  the  drawing  in  the  middle 
at  tin*  rear  of  tin*  front  building.  In  the  ollicial  ])lan  this 
middle  stairway  is  m(>ved  ov(*r  to  tin*  south  adjoining  the 
other  stairway,  so  as  to  make*  e)ne*  stairway  of  two  flights 
as  it  now  i*xists  in  tin*  biiihling.  'fin*  elefe*ndant  is  ])lainly 
in  error  therefe)re  wln*n  In*  says  that  the  eiriginal  plan 
ce)ntem])lateel  this  middle*  stairway.  It  is  shown  plainly 
superim])os(*el  ov(*r  tin*  original  elrawing  without  the  orig¬ 
inal  elrawing  liin*s  unele*i‘ne*ath  be*ing  e*i*ase*el.  Ih*  saiel  it 
was  me)V(*el  e)V(‘r  b(*caus(*  it  was  fe)unel  te>  run  inte)  the  enel 
of  a  ])arty  wall  eef  the*  re*ai’  buihling.  'fin*  plaintitf  thinks  that 
it  was  pre)bably  nneveel  e)Vi*i‘  foj-  that  reason,  but  that  that 
was  a  mattt*r  e)f  ne)  e‘e>nse*ejue*ne'e*.  because*  the  wall  coulel 
have  easilv  bee*n  cut  te»  acce)mme)elate*  tin*  stairwav,  if  the 
])lan  had  been  car]-i(*el  e)ut.  The  eudy  ])oint  of  any  con- 
serpience  ln*r(‘  is  that  the  miehlle  stairway  was  not  origi¬ 
nally  planned  ainl  then  removeel,  as  the  defendant  says,  but 
that  it  was  addeel  te)  the  original  ])lan  and  then  moved  over; 
and  the  original  ])lan  she)ws,  as  would  be  natural  in  the 
scheme  outlined  by  the  ])laintiff  of  two  separate  stores,  a 
single  stairway  in  the  south  store  at  the  rear,  connecting 
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it  with  llie  upi)t*r  biiildiiii;’,  and  does  not  show  a  stairway 
in  the  nortli  store.  Tliis  plan  sliows  also  larg’er  and  heavier 
marking’s  made  on  it  where  the  middle  columns  were  to  be 
placed,  still  further  sn])portini>-  the  theory  that  the  orig¬ 
inal  plan  contem])lated  only  cross  beams  to  be  par- 
tially  supported  by  a  ])artition  in  place  of  columns, 
which  Mr.  Healv  t(‘stilies  could  have  been. 

Ibit  all  of  this  evidence,  however,  might  and  probably 
would  leav(‘  the  mind  in  doubt  as  to  what  were  the  changes 
in  the  building  which  might  coi’roborate  one  or  the  other 
of  the  ('ontentions,  were  it  not  foi*  tin*  fact  that  on  the  face 
of  the  ])lan  there  is  anotluu*  very  striking  piece  of  evidence. 
If  the  (lotted  lines  from  front  to  real*  down  the  middle  of 
th(‘  building,  indicating  a  longitudinal  beam  over  the  col¬ 
umns,  from  (*ast  to  W(‘st,  lx*  examined  closely  under  a  glass, 
it  will  be  s(‘(*n  that  sonietldiifi  on  this  portion  of  the  oricfi- 
nal  jdan  had  apparentlif  been  (‘ras(‘d,  rulthed  out  and  the 
dotted  lines,  indicating  th(‘  Ix'am,  })ut  in  after  the  ei’asure  of 
what  had  ])i’evionsly  been  tlnnx*;  and  that  while  it  can  be 
se(‘ij  but  faintly  in  spots  towai’ds  tin'  front  (*nd  of  the  ])lan, 
th(‘  (‘ast  and  inxii'er  th(‘  (Mitrance  doors,  it  can  be  ])lainly 
s(‘(‘n  foi*  a  consi(h‘i‘abh‘  hnigth  towards  tlK‘  i'(‘ar  (Mid  that  in 
hetiree}/  u'her(*  these  didted  lines  non'  are,  and  running 
through  the  line*  of  tlu‘  columns,  was  a  s(did  straight  line, 
whic'h,  ac'cording  to  the  expends  for  tin*  defense,  would  in¬ 
dicate  a  ])artition. 

From  these  facts  it  is  readily  deduced  that  the  original 
plan  contem])lated  lateral  beams  from  north  to  south  and 
a  inirtition  from  front  to  rear;  that  the  ])artition  was 
eliminated  and  a  longitudinal  beam  from  front  to  rear, 
sup])ort('d  on  columns,  substituted.  The  third 
lh4  chang(*  in  the  construction  was  mad(‘  after  the  plans 
wei*(‘  lih‘d  in  the  District  Unilding  Insp(*ctor\s  office, 
and  is  shown  by  the  r(‘vis(‘d  framing  of  the  ])lan.  It  con¬ 
sisted  in  the  (‘limination  of  the  columns  and  the  longitudinal 
beam,  and  the  substitution  therefor  of  heavier  lateral 
beams  and  concrete  ])ilasters  to  sip^port  them.  Louis  D. 
Farroll  and  his  brother  both  testified  that  the  columns 
were  eliminated  because  it  didn’t  look  well  to  have  the 
store  full  of  columns,  although  apparently  there  were  only 
three  columns  contemplated  in  the  plan.  This  change,  how¬ 
ever,  has  no  bearing  upon  the  controversy  in  this  case. 
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The  defendant,  sii})porting  his  tlieory  of  a  lapse  of  time 
l)etween  the  aeipiirenient  of  this  ])roperty  and  its  improve¬ 
ment,  testified  first  that  tht‘V  m()Vt‘  sonit*  (d’  their  stock  and 
employes  into  the  rear  building*  and  did  business  there  im¬ 
mediately  after  it  was  aeipiired  in  June.  The  settlement 
sheet  of  the  title  eouipany  shows  an  adjustment  of  rents, 
and  upon  iiujuiry  of  the  <lefeiulant  he  admitted  that  there 
were  some  tenants  in  the  buildiui'',  i)robably  the  front  part. 
Ai^ain  he  testifi(‘d  that  they  moved  in  sometime  in  July. 
J^laintitT  says  the  (ku’roll  Kh‘(*ti‘ie  (\)mi)any  used  the 
Twelfth  Street  pro])erty  the  same  as  the  Tenth  Street 
garage,  into  which  they  moved  a  lot  of  eh‘etrieal  stuff  im¬ 
mediately  after  it  was  finished,  which  was  in  August.  The 
settlement  sheet  of  the  title  company  is  dated  »June  24,  and 
the  deeds  were*  record(Ml  that  dat(‘.  J'he  new  buildinu:  ac¬ 
count,  |)roduce(l  by  the  defeudaiit,  shows  that  somethinii: 

was  doiu*  bv  them  in  the  wav  of  nmioviim’  rubbish 
Ibo  and  ch‘a  11  iu.i*' about  July  Ibth  or  just  jirevious  thereto, 
the  ledi»t*i‘  entrv  b(‘iui»-  Julv  Kith.  J'liis  sauu‘  account 
shows  that  a  p(*rmit  was  takim  from  tin*  Kistrict  lUiildini;’ 
Ins])ectoi*’s  oflice  on  the  1st  (»f  Si‘])tember.  The  plaintiff’s 
])ay-rolls  and  time  book  and  voikJhu's  from  contractors 
and  material  men  show  that  they  W(‘r(‘  (‘m])loyed  upon  the 
operation  from  SeptemluM’  7.  KMo;  and  that  the  brick 
cleaiUM’s  W(‘re  (‘mploye<l  u]>  to  ()ctober  !Uh,  iudicatiiii;’  that 
up  to  this  p(‘riod  h(‘  was  eiviiai*(‘(l  in  the  work  of  wre(*kiuic 
the  old  buildini;-.  The  finished  plans  for  remodeling  on  the 
basis  of  the  se(*oud  ('haiigi*  wei‘(‘  filtMl  with  the  Building  Iii- 
sjiector  OctoluM*  4,  KMr),  and  ap|>roV(‘<l  ( )ctober  IJth.  Tin* 
])laintiff’s  vouchm-s  show  the  sinveying  was  paid  for  Octo¬ 
ber  23.  The  ceitificat(‘  of  r(‘cordatious  bv  the  title  com- 
])any  shows  the  (*ombinatiou  of  tin*  two  lots  in  one  in  the 
Surveyor’s  ( )nic(‘  in  tlu‘  nam(‘  of  Mrs.  Oarroll,  October  loth. 
The  revised  framing  ])lan  in  the  DistriiJ  Building  Inspec¬ 
tor’s  office,  showing  the  final  stage  of  ('hanged  construction, 
was  approved  Xovember  1,  IDlo.  It  would  seem  to  bo 
demonstrated  from  these  foiH'goiiig  facts  that  at  the  time 
the  Twelfth  Street  pro])erty  was  ac(iuired  by  the  trade  the 
future  uses  of  the  building  were  considered  and  discussed; 
that  imnu'diately  after  the  ac(|uirement  the  work  of  plan¬ 
ning  for  the  remodeling  was  ])ut  under  way  as  rapidly  as 
could  be  considering  the  modifications  in  the  plans;  and, 
considering  that  plaintiff  was  linishing  up  the  Tenth  Street 
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construction  which  was  finished  in  August,  and  that 
19G  the  plaintifY’s  i)osition  must  he  admitted  to  be  cor¬ 
rect  l)()th  as  to  the  general  understanding  and  as  to 
the  rental,  whatever  uncertainty  there  may  appear  to  be 
as  to  the  exact  amount  of  rental  discussed. 

Plaintiff  savs  that  he  never  heard  until  a  final  session 

% 

between  himself  and  the  defendant — testitied  to  by  the  de¬ 
fendant  in  many  connections  and  at  numerous  times,  when 
they  met  for  the  purpose  of  adjusting  all  of  their  accounts 
between  them,  a  session  taking  plaee  some  time  in  the  month 
of  May,  Ihlti,  or  possibly  the  last  of  A])ril,  PJIG — tliat  the 
defendant  clainusl  that  -ht‘  plaintiff  had  no  interest  in  the 
(^)  and  Twelfth  Street  properties;  that  when  the  defendant 
lirst  intimated  that  to  him  that  time  he  said  to  him,  “All 
right,  if  that  is  the  ease  I  will  lile  suit.”  The  defendant 
says  that  the  ])laintiff  promised  to  consider  further  the 
subject  of  that  conlei‘(‘n(*(‘,  which  will  be  i*eferred  to  in 
('onnection  with  the  buil(h‘r’s  profit,  and  let  him  hear  from 
him,  but  that  he  n(‘ver  did  h(‘ar  from  the*  plaintiff,  and  that 
imm(‘diately  afterwards  he  was  c(mfi‘onted  with  the  bill  in 
this  case  which  was  tiled  on  Mav  31,  11)10.  If  the  defend- 
ant’s  ])osition  is  wi-ong  in  r(*s))ect  of  the  builder’s  profit, 
and  to  my  mind  he  is  un<|n(‘stionahly  shown  to  be  so,  then 
he  must  be  wrong  as  to  this  other  i)hase  of  the  (luestion, 
and  the  situation  between  these  two  parties  can  be  no  other 
than  what  the  ])laintiff  claims,  whi(‘h,  in  substance,  is 
11)7  that  he  eontinued  and  w(‘nt  through  with  all  of  these 
transactions  upon  the  understanding  that  they  were 
all  ])ai-t  of  a  general  arrangement  between  himself  and  the 
defendant,  and  that  he  never  had  an  intimation  otherwise 
until  the  Twelfth  Stre(‘t  ])roperty  was  com])leted  and  a 
settlement  was  to  be  reached  of  their  accounts. 

Th(»  defendant  says  in  his  answen*,  adopted  by  Mrs.  (’ar- 
roll,  that  she  had  no  int(*i-est  in  the  3’welfth  Street  property; 
that,  at  tha  rcqiK^st  of  the  Carroll  Electric  Company ^  the 
Twelfth  Street  ]u*o]^ei*ty  was  conveyed  by  Warwick  to  Mrs. 
Cari’oll  in  trust  foi*  the  Carroll  Electric  (’ompany;  but  he 
admits  when  testifying  that  the  ])la intiff  knew  nothing  of 
its  being  so  held  and  does  not  produce  AVarwick  to  verify 
any  recpiest  of  this  chai-acter  being  made  to  him,  the  con¬ 
veyance  ))eing  absolute  on  its  face.  Airs.  Carroll  testified 
that  she  did  not  know  whether  the  title  was  in  her  name, 
did  not  think  it  was  and  did  not  know  who  she  held  it  in 
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trust  for,  if  auyoiio.  The  defendant,  forgetting  his  plead¬ 
ings,  tfstili(‘d  it  was  never  eon(*eded  tliat  Mrs.  (^irroll  had 
acted  as  trustei*  for  anybody  for  this  ])ro])erty;  that  she 
held  the  title  until  they  made  settlement,  referring  to  the 
])avnu‘nt  of  over  and  above  the  cost  ot  and  that 

this  suit  was  tiled  right  after  that  and  they  could  not  make 
setthmicnt.  This  is  a  ratluu-  curious  statement  in  view  of 
the  fact  that  th(‘  prop(*rty  was  conv(‘yed  »luiu‘  -4,  1915,  and 
the  suit  was  not  Tiled  until  May  .‘>1,  MUd.  The  defendant 
does  not  un(h‘rtakt‘  to  explain  tlu*  (h‘lay  in  the  settlement 
with  Mrs.  (  arroll.  although  it  involved  nothing  more 

198  than  the  ])aynuMit  to  h(‘r  of  ^oOO  juid  the  hills  ot  plain- 
tiff  ami  otiiers  for  th(‘  construction,  exce])t  by  the 

statement  that  th(‘y  did  not  know  the  (*ost.  Vet  the  ])lain- 
tiff’s  stat(‘ment  of  cost,  ])roduc(‘d  by  the  defendant,  hears 
upon  it  the  rnhlKM’  stamp  ot  tlu‘  ('arroll  Electric  (  ompan\ 
“  l\ec(‘iv(Ml  August  (>,  Ihlo,'’  nearly  ten  months  before  the 
tiling  of  tin*  suit,  and  a]>])roximat(*ly  six  w(‘eks  alter  the 
propmty  was  eonv(*y(‘d  to  Mrs.  ('arroll.  lie  says  in  his 
l(‘tt(‘rs  of  .him*  lo-Ki  to  Mrs.  Carroll  that  th(‘y  would  soon 
know  tli(‘  cost  a>  plaintiff  was  about  linisluMl  and  they  would 
liavi‘  his  hill,  and  he  ])romis(‘s  that  he  and  Louis  would 
giv(‘  th(‘ir  not(*  for  and  pay  in  two  payments  $J.)0,  at 

:;()  or  tiO  days.  Il(‘  doi*s  not  (‘xplain  why  the  note  was  never 
(‘\’(*n  gi\'(*n.  Tin*  h*tti*r  was  (*vid(*ntly  another  one  of  the 
d(‘f(‘ndant 's  ('amoutlag(‘  re(*oi‘(ls  loi'  lutnre  rt*t(‘rence. 

rh(*re  ar(‘  oth(.*r  conclusions  tending  to  (‘orrohnrate  tin* 
plaintiff’s  contimtion  that  tlu*  Iweltth  Str(*et  ])ro])erty  was 
acMjuired  by  hims(‘lf  and  the  defendant  in  the  course  ot  their 
dealings  umler  tlu*ir  general  arrangement,  and  that  it  was 
not  the  ])ropei-ty  of  the  (’arroll  Klectric  Company  as  such. 

In  tlu*  contract  f(»r  tlu*  trade,  both  pai)ers  were  signed 
by  Harry  K.  Carroll  individually.  4  he  $8,000  cash  ])ay- 
nu*nt  was  turn(*d  ov(*r  to  the  defendant  in  a  check  of  the 
Carroll  Hh*ctric  C(»mpany  charged  to  him  individually  in 
his  drawing  account  with  tlu*  ('arroll  Llectric  Coni])any  as 
all  other  i)ersonal  charges  to  him  were  made,  the  same  as 
the  monev  for  the  Tenth  Street  lot  and  the  money 

199  for  the  (^  Street  proi)erty,  the  cost  of  the  bonds,  the 
Tansey  loan  and  other  ])ersonal  transactions.  Four 

months  after,  in  October,  191o,  he  was  charged  in  his  draw¬ 
ing  account  with  the  $500,  semi-annual  interest  on  the  trust 
on  Twelfth  Street,  assumed,  the  same  as  any  other  per- 
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sonal  cliargo  aj2,aiiist  liini.  And  these  remained  so  charged 
until  long  after  this  suit  was  filed.  On  the  31st  day  of 
May,  IDK),  the  day  this  suit  was  liled,  Mrs.  Oarroll  paid  by 
her  cheek,  from  the  rent  moneys,  the  bill  for  taxes  made 
out  in  her  name,  on  the  S,  T,  Tenth,  Twelfth,  and  Decatur 
Street  Pro])erties;  and  long  after  this  suit  was  tiled,  in 
Fehi-uary  ItHT,  the  amount  of  th(‘  Twelfth  Street  taxes, 
H^()4().()r),  was  rcdnrned  to  her  by  a  cluH'k  of  the  (^irroll  Elec¬ 
tric  Oom])any;  another  att(‘m])t  to  srpiai’e  I'ecords  as  in  the 
case  of  the  $8, ()()()  and  ^oOO,  as  will  he  shown. 

The  defendant  says,  in  his  answers  to  interrogatories, 
that  the  disbursements  of  all  ])ro])(‘i’ty  and  money  init  into 
this  building  by  the  Oarroll  IMi'ctric  Oom])any,  are  shown 
on  th(‘  hooks  of  that  ('omi)any,  but  the  fact  is  that  there  is 
not  i  (*harge  shown  on  the  books  of  the  (^arroll  Electric 
Co.,  in  any  account,  indicating  that  this  pi*operty  was  trended 
as  the  ])ro])erty  of  th(‘  Cari'oll  Electric  Com])any  jirior  to 
this  suit.  Although  tin*  d(‘f(‘ndant  more'  than  once  stated 
that  he  had  Ikhmi  advised  by  conns(*l  when  this  suit  was 
tiled  to  leave  (‘viu'yt liing  in  statu  (|Uo,  to  make  no  entries, 
h‘av(‘  (‘V(*i‘ything  as  it  was.  tli(‘  fact  is  disclosed,  when 
‘JOO  the  p(‘rsonal  l(*dg(‘i‘  acc<)unt  of  th(‘  (h'fiMidant  with  the 
(Mri'oll  El(‘ctri('  Company  and  th(‘  so-called  new 
building  h‘dg(‘r  account,  of  that  com])any,  were*  finally 
dragged  into  tin*  case*  by  tin*  Mast(‘r,  aftei’  much  effort,  that 
in  July  of  Ittlb  tin*  two  items  of  .8S,()()()  and  before  re¬ 

ferred  to  were  credited  hack  to  the  (hdendant,  and  the 
jf8,t)00  was  debited  to  the  new  building  “pro])erty”  and  the 
$000  to  “rent";  that  in  February  ]t)17,  the  taxes  for  1916 
refunded  to  Mrs.  Carroll  w(‘r(‘  d(‘bited  to  new  building  ‘^ex- 
pens(‘":  that  the  int(‘r(‘st  in  Jnn(‘  and  December  1916  was 
also  debited  to  the  new  building  (‘Xpt'iise;  that  all  later  in- 
t(‘r(‘st  and  tax(‘s  W(‘r(‘  also  so  .'‘nt(‘i‘ed;  and  that  at  the  end 
of  1917,  a  pi'o  rata  ])ortion  of  tin*  interc'st  for  the  early 
])art  of  l!n6  was  transf(M-red  as  a  debit  to  the  new  build¬ 
ing  property  as  during  tin*  ])eriod  of  construction;  all  en¬ 
tires  to  s(juare  up  the  record  to  make  this  pro])erty  appear 
as  a  carrying  charg(‘  of  the  comjiany  and  not  including 
j)laintiff\s  cost  Jf8,247.12  and  tin*  ])aid  to  him  on 

account,  which  the  scheme  dared  not  include,  if  it  were  not 
to  be  too  obvious.  H(‘r(‘  is  the  most  conclusive  evidence 
that  the  Twelfth  Street  transaction  was  treated  by  the  de¬ 
fendant  and  l)y  the  alleged  pailnersliip,  the  Carroll  Elec- 
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trie  (Company,  as  the  iinlividiial  personal  transaction  of  the 
(lef(‘n(lant,  jnst  as  the  4'enth  and  the  Q  Street  transactions 
W(‘re  tj'eated. 

Bnt  th(‘r(‘  is  still  further  evidence  on  this  ])oint.  There 
were  produced  in  this  case  fi-oin  time  to  time  various  ledi^er 
slu‘ets  of  the  Carroll  Klectric  Comj^any.  Some  were 
‘Jt)l  hlne  and  some  were*  white.  The  lieneral  account  of 
tin*  ]>laintiff  with  tin*  Carroll  Hl(‘cti‘ic  Company;  the 
jrenei'al  accounts  of  the  defendant  and  Mrs.  Carroll  and 
Louis  1).  Cai'roll  with  the  Carroll  Lhu'tric  Com])any  were  on 
whit(‘  she(‘ts.  The  it(‘miz(‘d  (‘le(*trical  sn]>])ly  accounts 
a.irainst  the  ])laintirf  and  tin*  various  pi-o])erties  in  snit  were 
on  hlne  sheets.  The  defendant  testified  that  the  hlne  sheets 
were  known  as  Joh  ac(*onnts  n])on  which  (Mitries  were  made 
as  auainst  a  ])artifMdar  i)iec(‘  of  work,  or  joh,  until  its  com- 
])h‘tion;  after  which  they  W(‘i’e  t I’ansferi'ed  in  lump  to  the 
ii(‘n(‘i-al  account,  heini*'  a  i'(‘unlar  whiti‘  sheet  ledger  account, 
of  th(‘  ))(‘i'son  to  whom  chai’ucd.  This  is  dinnonstrated  by 
the  acconiits  th(‘ms(‘lv(‘s.  'Pin*  totals  of  the  job  led,i*'er  ac¬ 
counts,  ))i‘odn('ed  in  this  case,  all  on  blue  sheets,  are  at 
p(*riods  of  balancini;’  t ransfein-iMl  in  Inni])  dt‘bits  to  the  re¬ 
spective  li'eiK'ral  lecliiei’  accounts  of  individuals,  all  on  white 
sh(H‘ts.  Xow,  th(‘  so-called  bnildinii'  ac(‘onnt  on  the  Twelfth 
Stre(*t  ))rop(‘i-ty  is  in  threu*  si‘ctions  all  au’ainst  the  ])ro])- 
(‘rty  by  d(*scription,  one  labell(‘d  as  “])]*o])erty,''  “improve¬ 
ments,"  another  labelled  “(‘xpmisi*"  and  another  beine:  for 
(‘h‘cti'ical  work  and  like  all  accounts  of  this  kind  without 
d(‘sioiiation  other  than  the  ])rop(‘rty  description; — all  on 
blue  sheets  and  tlierefon*  job  accounts.  They  show  the 
transferrinii'  in  bulk  at  the  balanciniu’  at  the  end  of  1916  of 
certain  items  from  “ex])ense"  to  “im])rovement,"  as  cor- 
nrtiiiL**  it(*ms;  they  show  balaiicinu’s  of  the  "improve- 
1202  ment"  and  “(*x])ense,"  s(‘ctions  at  end  of  1917,  and 
they  show  th(‘  cai’ryini*-  foi’ward  of  the  1917  balancing 
to  a  continuation,  not  (‘xhibited.  As  set  forth  under  the 
Q  ScIkmIuIcs  the  <lefendant  ])romised  to  produce  this  con¬ 
tinuation,  but  nev(‘]’  did,  failine*  in  this,  as  in  other  respects 
to  heed  the  ^Master's  calls.  Ib'  admitted,  however,  after 
varying  statenumts  that  tin*  ('arroll  Klectric  Company  had 
no  regular  or  general  ledger  account  against  the  property, 
such  as  its  books  should  contain  for  pur])oses  of  inventories, 
assets  or  cai)ital  investment ;  nothing  but  these  job  ac¬ 
counts. 
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Furthermore,  the  defendant  in  his  answers  to  interroga¬ 
tories  savs  that  all  of  the  disbursements  on  account  of  the 

* 

purchase  and  erection  of  this  ])ro])erty  appear  on  the  ac¬ 
count  books  and  records  of  the  Carroll  !]lectric  Company. 
Upon  examijiation  by  me  he  was  unable  to  explain  why, 
even  in  the  job  account,  there  were  no  entries  of  the  $8,000 
01‘iginally  ])aid  and  of  the  ^bOO  item,  under  their  ])roper 
dates,  and  no  entries  at  all  of  the  $2, .‘100  paid  to  the  i)laintiff 
on  account  of  construction,  or  the  plaintiff’s  statement  of 
cost  of  construction  $8,247.12,  other  than,  first  that  the 
latter  bill  was  not  api)roved,  and  later,  after  being  reminded 
he  had  said  they  agreed  on  all  figures  at  the  conference  be¬ 
fore  suit,  that  they  did  not  have  time  before  suit  and  under 
the  advice  of  counsel,  to  enter  ])laintiff's  cost.  All  of  these 
items  entered  in  the  cost  of  purchase  and  erection,  and  if 
the  property  had  been  the  ])r()])(‘rty  of  the  (’an-oll  Electric 
Com])any  an  account  would  have  been  o])ened  imme- 
20.‘1  diately  on  ])aymeiit  of  tlu'  $8,000,  with  that  item  as 
the  first  entry,  as  the  begin-ing  of  an  account  show¬ 
ing  invested  capital  in  that  ])r()])erty; — not  a  job  account, 
but  a  regular  ledger  account,  into  which  would  have  been 
carried,  the  ])ro  rata  interest  for  constiaiction  ])ei’iod,  the 
total  of  remodeling  cost,  the  $.'300  paid  to  ^Irs.  Carroll,  the 
cost  of  the  Q  Street  ])i*o])erty.  On  the  other  hand,  the 
l)roperty  being  the  joint  enterprise  of  plaintiff  and  defend¬ 
ant,  there  would  be  done  just  what  was  done  in  the  defend¬ 
ant’s  way  of  doing  business,  the  cost  of  ac(iuirement  would 
be  charged  to  him,  ^Irs.  C’arroll  would  pay  the  taxes,  the 


plaintiff  would  run  along  with  the  construction,  which  de¬ 
fendant  would  finance  when  he  could  not  get  ])laintiff  to  do 
so  against  his  bill  with  the  (’arroll  Electric  Company  and 
the  day  of  settlement  would  lx*  ])nt  off.  Of  coui’se,  ])lain- 
tiff  did  not  know  that  the  defendant  had  or  would  have,  as 
the  case  may  be,  a  different  aspect  to  i)nt  u])on  matters,  but 
his  prompt  and  decisive  act  in  In-inging  suit  left  these  rec¬ 
ords,  which  the  defendant  was  so  loth  to  produce,  in  such  a 
situation  that  even  the  juggling  of  them  indulged  in  has  not 

obliterated  the  storv  tliev  t(‘ll. 

•  • 

Mr.  Story  testified  that  this  ])roi)erty  had  a  rental  value 
in  1916,  the  year  in  which  it  was  com])leted,  of  $6,500  to 
$6,900;  that  he  figured  the  first  floor  $4,500  and  the  two 
upper  floors  at  $1,200  each;  that  in  1917  there  should  be 


added  an  increase  of  10  per  cent  and  in  1919,  20  per  cent 
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more;  that  at  the  time  lie  {(‘stilivd  in  November,  1921,  he 
estimated  the  entire  rental  value  as  $9,000  per  an- 
204  nnin.  Counsel  for  tin'  defendant  objected  to  the 
evideiK'e  of  rental  valin*  hy  Mr.  Story,  upon  the 
ground  that  according  to  ])laintilf’s  contention  there  was 
a  fixed  agreiuneiit.  I  overruled  this  objection  for  the  rea¬ 
son  that  while  ac'cording  to  the  ])laintiff  the  I’ental  was 
fixed  at  ill  ptlt)  tlicic  is  no  evid(*nce  of  an  agree¬ 

ment  of  least*,  and  in  the  la])se  of  y(*ars  since  no  doubt  such 
r(*ntal  would  have  hot*!!  incroast‘d,  porha])s  even  by  lease 
if  such  had  lH‘t*n  math*.  It  would  not  he  t*(juital)le  there- 
forv‘,  ])artionlai'ly  in  view  of  tin*  fact  that  the  defendant 
under  my  findings  must  lx*  held  rt‘s])onsil)le  for  withhold¬ 
ing  the  ])laintiff  from  his  rights  during  that  period.  The 
rental  must  in  equity  he  a<l justed  regardless  of  that  agree¬ 
ment  at  that  time  for  any  period  subseipient  to  that  year. 
Moreover,  the  dof(*ndant  d(‘ni(*s  tlie  agreement  and  he  can¬ 
not  ass(‘i*t  that  it  has  exist(*d  in  his  own  favor.  1  there- 

foi*(*  tix  tin*  r(*ntal  for  ItUd  on  tin*  basis  testitied  to  bv  the 

• 

plaintiff,  but  I  tix  it  for  tin*  snbs(‘(jin‘nt  years  on  the  basis 
testified  to  bv  Mr.  Storv,  tlieix*  b(*ing  no  other  eviden(*e 
in  the  case  on  that  ])oint. 


Mstimat(*s  of  Cost 


( Schedules  d-d J-J Jd. ) 


The  deft*ndant  ass(*rts  that  tin*  jilaintitf  agi’(*ed  to  erect 
the  S  Strei‘t  building  for  .$0,001),  tin*  4'  Sti’e(*t  building  for 
$11,000,  the  d'entli  Street  building  for  $10,000,  all  the 
amounts  of  the  resp(‘etiv(*  l(»ans:  that  the  ])laintitf  esti- 
mat(*d  that  tin*  (J  Str(‘(*t  transaction  would  cost  about 
205  $5,000;  that  the  ])laintifr  was  to  (*stimate  the  cost 

for  which  In*  would  (*reet  a  building  suitable  for  the 
us(*  of  the  co-pa rtn(*i‘shi])  on  tin*  'rw(‘lfth  Stre(*t  lot,  agrt*ed 
to  bid  upon  the  work,  submitt(‘d  a  bid  to  tin*  t’arroll  Klec- 
ti*ic  Company,  and  advised  tin*  (kirroll  f]h*cti‘ic  (Vinijiany 
and  the  (h*fendant  that  tin*  improv(*ments  would  not  cost 
more  than  $10,000.  All  of  this  is  (h*irn*d  by  the  ])laintiff: 
who  testiti(*d  that  it  was  un(h*rstood  as  much  as  could  be 
borrowed  on  the  ])rop(*rties  should  bi*  borrowed  for  build¬ 
ing.  The  d(*fendant  also  ass(*rts  that  when  he  submitted 
the  S  and  T  Street  jiropositions  to  Mi’s.  Carroll,  it  was  a 
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condition  of  her  entering  into  the  transactions  that  the 
defendant  procure  from  the  plaintiff  a  written  agreement 
that  he  would  erect  the  building  for  the  respective  amounts 
set  forth. 

This  agreement  is  the  one  I  have  before  referred  to  as 
never  having  been  mentioned  to  the  plaintiff,  one  of  those 
seemingly  supertluous  matters  injected  into  the  defense 
in  this  case  which  have  gone  so  far  to  confounding  the  de¬ 
fendant  ill  his  statement.  Mrs.  (’arroll  testified  that  she 
did  not  remember  the  defendant  telling  her  that  the  plain¬ 
tiff  represented  he  would  build  S  Street  for  $5,000. 
Xeither  did  she  remember  what  the  defendant  said  about 
T  Street,  except  that  she  purchase  the  ground  and  $11,000 
should  be  borrowed  to  build  the  buildings  similar  to  the  S 
Street.  She  savs  she  was  onlv  19  vears  old  and  did  not 
understand  any  of  this  business  at  all;  that  the  only  writ¬ 
ten  agreement  she  wanted  was  that  if  anything  hap- 
200  pened  to  the  defendant  she  would  realize  what  she 
put  into  it,  that  was  all;  that  she  insisted  on  a  writ¬ 
ten  agreement  as  to  T  Street,  and  thought  she  should  have 
one  as  to  all  the  properties  she  was  Interested  in;  that  she 
does  not  remember  when  the  estimate  of  $5,000  for  Q 
Street  was  made  or  who  made  it.  Here  is  a  flat  contradic¬ 
tion  of  the  defendant.  Slie  savs  that  the  onlv  agreement 
she  wanted  as  to  these  pro])erties  was  oiU‘  jirotecting  the 
investment  of  her  little  estate.  That  was  an  agreement  by 
the  defendant,  who  testilied  that  the  matter  of  the  invest¬ 
ment  of  Mr.  Carroll’s  funds  was  discussed  with  her 
familv  and  that  he  had  agreed  to  guarantee  everv  invest- 

*  O’  » 

ment  she  made.  P^urther,  this  corroborates  plaintilf’s 
statement  that  the  title  to  these  properties  was  put  in  Mrs. 
Carroll  for  her  better  protection. 

The  defendant  was  cross-examined  at  some  length  on 
the  subject  of  the  loans.  In  his  cross-examination  he 
reiterated  the  claim  of  his  ))leadings,  notwithstanding 
Mrs.  Carroll's  contradic'tion,  but  as  to  the  S  Street  pro])- 
erty  he  was  tinally  drivcni  to  admit  that  the  ])laintiff* ’s 
statement  of  cost  of  the  building  was  nothing  but  an  esti¬ 
mate.  Questioned  by  the  Master  he  admitted  that  all  plain 
tiff  ever  said  in  the  original  conversation  or  in  any  other 
conversation  was  that  he  could  erect  the  building  for 
$5,000.  The  defendant  was  also  compelled  to  admit  that 
the  T  Street  property  was  different  from  the  S  Street 
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property,  in  that  the  basomont  was  a  full  cellar  as  against 
a  half  cellar  in  the  S  Street  })roperty,  involving  a 

207  larger  lire  ])roof  slab  and  larger  excavation,  and 
that  in  the  T  Street  c(‘llar  there  were  servants’ 

rooms,  toilet,  bath  not  in  the  S  Street  i)roperty;  and  that 
this  was  the  i\‘ason  for  fixing  the  loans  on  the  T  Street 
buildings  at  $.■),.■)()()  i‘ach,  instead  of  $0, ()()().  lie  admitted 
that  the  (,)  Stri^et  jiroperty  was  idcuitieal  with  the  T  Street 
and  had  a  garagts  with  watei’,  sewer  and  electricity,  in  ad¬ 
dition.  He  could  not  ex])lain  his  inconsistency  thus  ap¬ 
parent  and  endeavored  to  extricate  himself  by  making  the 
assertion  that  he  did  not  get  plaintiff’s  statement  of  costs 
until  long  after  the  completions  of  the  buildings,  a  direct 
contradiction  of  his  answer  in  which  he  said  he  received 
the  plaintiff's  statements  of  cost  of  the  S  and  T  Street 
buildings  shortly  aft(‘r  com])letion. 

The  S  Street  pro]K‘ity  was  eonipUded  and  rented  about 
the  first  of  May.  Tlu*  T  StriMd  loan  was  made  July 

11,  IDld.  The  lett(‘r  from  tli(‘  (h‘fendant  to  Mrs.  Carroll, 
June  4,  lin.’b  at  tlu‘  time  the  T  Street  lot  was  ])urchased, 
referring  to  the*  neeessitv  for  the  incr(*ased  loan,  savs  he 
will  endeavor  to  g(‘t  an  agriMunent  from  the  ])laintiff  that 
the  building  would  not  eost  more  than  the  loan,  although  he 
could  not  se(‘  how  it  would  as  the  plaintiff  thtni  kutuc  from 
the  S  Street  Imildnifi  just  trhdt  to  (‘.r/feet.  Hveii  had  the 
plaintiff’s  stattmieiits  of  eost  beem  delay(*d,  they  were  not 
the  onlv  medium  of  knowledg(‘  as  to  cost  available  to  the 
defendant,  who  wa^  doing  the  eh‘etrieal  work  on  the 
buildings,  must  have  thm’cdore  been  in  constant  touch 

208  with  plaintiff  and  must  have  known,  as  he  indicates 
in  this  lettm*.  what  the  plaintiff  knew  about  the  cost 

at  the  time  of  eompletion. 

Conceding,  howevtu*.  the  longest  period  of  time  of  delay 
in  the  rendition  of  ])laintiff's  statimients,  which  the  de¬ 
fendant  asserts,  in  i-(‘S])(‘et  of  th(‘  4'  St  rend  statement,  was 
four  months,  h(‘  e(‘rtainly  knew  what  T  Street  cost  in  the 
summer  of  1014.  the  buildings  having  been  coni])leted 
about  the  first  of  F(*bruary.  Knowing  the  geiuu-al  identical 
character  of  the  S  and  T  St  rend  builelings  anel  the  additions 
to  T  Street;  knowing  that  the  en)st  e)f  the  S  Street  building 
was  over  $r),700  00,  and  the  cost  e)f  the*  T  Street  buildings 
was  considerable  over  $(>,000  each;  knowing  the  identical 
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character  of  tlie  Q  Strc(‘t  l)uikling  with  the  T  Street  build¬ 
ings,  and  the  additional  feature  of  the  garage  on  Q,  it  is 
inconceivable  that  any  such  statement  of  his  that  the  plain- 
titl  estimated  the  cost  of  the  ii  Street  building  at  $5,000  at 
the  time  of  the  contract  for  its  purchase  in  January,  1915, 
could  be  put  forward  in  good  faith,  lie  makes  the  state¬ 
ment  more  ridiculous  bv  saving*  that  ^Irs.  Carroll  had  that 
estimate  in  mind  when  she  and  lie  applied  to  Barnard  for 
the  loan  of  $6,000. 

If  any  further  corroboration  of  jilaintiff ’s  contention  in 
this  respect  would  lie  ikhmIcJ,  it  is  found  in  the  admission 
of  the  defendant  bv  which  he  convicts  himself  of  a  deliberate 
misrepresentation.  Sp(‘aking  of  the  loan  on  T 
209  Street  he  said  the  $11,000  estimate  was  not  submitted 
to  Kawlins  by  him;  that  he  sipiposed  Rawlins 
thought  it  would  cost  mor(‘,  and  then  used  these  words, 
''You  Iniow  flicii  do  oof  osuollif  loan  all  the  building.  Of 
course  Rawlins  thought  it  was  worth  so  much  or  he  would 
not  have  loau(‘d  as  much  as  he  did.”  lie  betravs  here  his 
knowledge'  of  tlu'  custom  as  to  building  loans;  that  is  to 
say,  that  they  W(‘i-(‘  are  neve'r  eejual  to  the  (*ost  of  a  build¬ 
ing  to  be  erected.  IhitU’e'  is  nothing  to  show  that  these 
loans,  j)rocured  in  tin*  oi-diuary  course  of  business,  were 
different  from  any  other  building  loans,  and  the  only  prob¬ 
able  conclusion  is  that  the  lender  was  advised,  as  is  usual, 
of  an  a])])roximate  ligure  th(‘  building  would  cost  in  excess 
of  the  desired  ainouut  of  loan,  so  tliat  the  lender  could 


estimate  his  ])ercentage  of  loan  against  the  building  and 
the  lot.  The  defendant  himself  ])roduced  from  the  records 
from  th(‘  District  Building  lns])ector’s  Office  a  statement 
of  the  ('stimat(‘(l  costs  of  the  S,  T,  and  Tenth  Street 
biiildiugs,  as  set  out  in  tlu'  appli(‘atiou  for  ])(*rmit,  as  fol¬ 
lows:  S,  $9.()()();  T,  $11,000;  (,),  $(;,000;  Tenth,  $17,000,  in 
thre(‘  (*ases  in  ex(*(‘ss  of  tli(‘  loans.  His  contention  in  this 


respect  may  Ix'  dismissed,  without  further  comment,  as 
unworthy  of  serious  considc'ratiou,  in  res])ect  of  any  of  these 
]>roperties. 

In  res])ect  to  the  Twelfth  Street  ])ro])erty  the  defendant 
was  com])ell(‘d  to  admit  that  tlu'  so-called  bid  of  the  ])lain- 
tiff  and  his  advice  that  the  im])i’ovements  would  cost  not 
more  than  $10,000,  was  nothing  more  than  the  rough  tigur- 
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iii.ij:  l)y  tlio  ])l;rnititT  on  tlio  r(‘ar  wall  of  the  Twelfth 
210  Street  build inir  when  he  and  the  defendant  and 
Louis  1).  (’airoll  were  there  considering  the 
changv^s  to  bo  irade,  and  roughly  estimating  the  cost;  and 
Louis  I).  Larroll  in  his  testinionv  only  undertook  to  sav 
that  the  ])laintitT  gav(*  an  (‘stiniate  of  approximate  cost. 
The  jdainti ft  says  that  this  estimate  was  given  in  connec¬ 
tion  with  the  first  ])ro|iosal  to  raze  the  front  building  only, 
and  build  in  its  jilaee.  h'aving  the  connecting  ell,  but  that 
afterwai’ds  tli<*  eliauge  was  made  providing  for  the  razing 
of  the  ell  also  aiul  the*  building  on  the  whol(‘  of  the  front  ]>art 
of  tb(‘  lot.  Tb(‘  ])laintilV's  statement  of  cost  was  something 
over  .$S,()ni).  d'he  iii'W  buikling  aeeount  of  the  Larroll  Llee- 
tric  Lompany  shows  th(‘  (‘xpmiditure  of  about  $8,000,  and, 
as  I  will  show  in  connection  with  the  M.  Schedules,  by  far 
the  bulk  of  the  obligations  incurred  or  paid  aggregating 
this  sum  of  $8,000  were  jiaid  by  the  defendant  during  the 
cours(‘  of  th(‘  plaint  id  ’s  (*onst ruction.  The  fact  of  these 
exjKmditiii'es  by  tin*  )i!aintiff  and  ded'endant,  coinciihmtally, 
amounting  to  >o  larg(‘  a  sum  in  excess  of  $10,000,  is  suffi¬ 
cient  to  discredit  d(d‘endant's  statement  and  corroborate 
])laintiff. 

The  Plans  for  Construction. 

(Sclu'dules  K-KK-KKK.) 


Plaint i If  albviics  that  ])art  of  the  arrangement  between 
him  and  the  (bd’endant  was  that  he  (plaintiff)  should  ])re- 
par(‘  tin*  plan-  and  (‘rc'ct  tlu*  buildings.  Defendant 
211  d(*nies  this,  lli*  says  that  the  S  and  T  Street  build¬ 
ings  were  ere*  ted  accoi-ding  to  ])lans  drawn  by 
Claughtou  AVi'st.  Arcliit(Md:  that  he  and  the  ])laintiff  ])ro- 
cured  \Vt‘>t  to  pr(‘))ar(‘  plans  for  the  'fenth  Str(‘(‘t  build¬ 
ing:  that  Sli(‘(d  was  (‘i-eet(‘d  on  ])lans  agreed  to  by  all 
])arties;  that  tin*  Canadl  Kh‘(*tri(*  Conpuniy  procured  ])lans 
for  th(‘  Tw(*lfth  Sli-e(‘t  building  from  \Vest.  The  ])laintiff 
in  re])ly  de]ii(‘s  that  tin*  jdans  were  drawn  by  West  and  says 
that  h<‘  (plaintiff)  pr(‘pared  his  own  ]>lans  and  paid  West 
a  small  fe(*  for  picduiiug  tht*  front  el(‘Vations;  that  West 
was  a  young  ai'idiitcid  whom  jdaintiff  occasionally  (*mployed 
for  a  small  tec*  to  ]>ictui‘e  front  el(‘vations  of  buildings,  the 
structural  d(*>igns  and  dc'tailed  plans  of  which  were  ])re- 
pared  by  ])laintiff;  and  that  defendant  well  knew  that  all 
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of  tlio  j)l;nis  for  tliesc*  properties  were  i)repare(l  by  him; 
that  tlie  Carroll  El(*etrie  Company  did  not  have  ])lans  pre¬ 
pared  hv  West  and  that,  as  defendant  well  knew.  West  pic¬ 
tured  the  elevation,  for  which  li<*  was  paid  the  sum  of  $10, 
and  the  plans  and  structural  design  were  prepared  by 
])1  a  intiff. 

The  defendant  produced  no  evidence  whatsoever  in  sup¬ 
port  of  Ids  positive  averment  that  West  prei)ared  plans 
for  four  of  these  pr()])erties ;  and  he  is  significantly  disin¬ 
genuous  in  his  statement  as  to  Q  Street,  which  he  says  was 
built  by  plaintiff  foi’  .Mrs.  Cai'roll,  by  his  failure  to  make 
a  ])ositive  avernumt,  and  using  languag(‘  from  which  it 
might  he  inferriHl  ])lans  w(‘re  ])rocured  by  all  parties, 
though  from  whom  is  not  stated.  The  defendanCs 
212  cross-examinations  on  this  subject  are  as  evasive 
as  on  other  subjects.  He  first  said  he  thought  West 
prepared  the  S  Street  ]ilans,  was  reasonably  sure.  Asked 
if  he  meant  the  didailed  ])lans,  he  said,  “Well,  the  finished 
plans.”  lie  thought  Wc^st  desigiHMl  tlie  front  and  followr 
ing  th(‘  plaintiff's  inst riu't ions  (h‘sigiiiMl  tin*  interior,  lie 
heliev(‘d  he  had  known  West  to  h(‘  eonneet(‘d  with  all  of 
plaintiff's  o])erations  in  some  way;  W(‘st  took  his  instruc¬ 
tions  from  the  ])laintiff  and  perfoi'ined  the  architectural 
]3art,  ])laintiff  r(‘n(h‘riiig  tin*  engin(*ei‘ing  f(‘atures;  he 
never  saw  any  building  by  ))laiiitiff  without  that  kind  of 
aid.  Being  asked  to  point  out  any  disbnrscummts  for 
draftsmen  oi*  arc'hiteets  in  ])laintiff's  statement  of  costs, 
he  said  he  assnmod  it  was  inelnd(‘d  in  tli(‘  labor  item.  Being 
asked  if  it  was  correct,  as  staled  in  his  answer,  that  Q 
Street  was  er(‘cted  on  |)laiis  agre(‘d  to  by  all  ])arties  he  said 
it  was.  Asked  to  (‘X])lain.  he  said  the  Q  Street  plans  weia^ 
the  same  as  S,  with  modi licat ions,  and  he  did  not  know 
(d*  any  other  ])lans  in  <'xist(‘nc(‘  than  the  S  Street 
212  plans  at  that  time*.  IbMlid  not  deny,  but  in  fact  later 
coi'roborated  ])laintitf 's  statement  that  the  double  set 
of  ))lans  for  T  Sti*eet  were  cut  in  half,  and  the  half  actually 
used  for  Q,  and  he  ultimatedy  ])rodn(*ed  a  full  set  of  the  T 
Street  ])lans.  He  said  that  W(‘st  ])re])ared  the  Q  Street 
(devaticni  at  the  direction  of  the  ])laintiff;  that  West  ])re- 
}jari‘d  the  Tenth  Sti’(H‘t  |)lans  undm’  the  j)laintiff’s  direc¬ 
tions;  that  acting  with  the  plaintiff  he  engaged  West  to 
prepare  tin*  plans  for  Twelfth  Street.  Asked  who  pre- 
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pared  tlie  plans  and  working  di*awings  for  Twelfth  Street 
he  said  he  ihonght  West's  name  was  on  them.  He  said  at 
another  time  (Schedules  I.L.)  that  West  assisted  in  design¬ 
ing  show  windows,  trimming  and  stairs,  but  he  did  not  re¬ 
member  who  ])aid  liim.  These  are  but  a  few  of  the  state¬ 
ments  selected  from  the  extended  cross-examinations,  but 
serve  to  illusti*ate  the  manner  in  which  the  defendant,  after 
making  direct  statements  in  his  ])leadings,  attempted  to 
avoid  positive  (ommitment  to  them  in  his  testimony. 

The  plaintiff  says  that  he  was  the  architect  on  all  of  his 
operations;  that  he  employed  West  to  make  pictures  or 
facades  and  at  limes  to  do  some  little  interior  designing 
such  as  a  cornice — ])rincii)ally  drafting  work;  that  in  all 
of  plaintiff's  operations  the  structural  features,  lay-out 
and  the  architectural  features  were  made  by  him;  that 
West  made  a  ])icture  of  the  8  Street  front  for  which  he  was 
paid  live  or  ten  dollars,  and  the  same  as  to  T;  that  for  the 
(^>  Street  building  the  d'  Street  plans  were  actually 
214  used,  being  cut  in  half,  and  one  half  of  the  ])lans 
used  for  a  single  building  instead  of  two;  that  West 
made  a  picture  of  the  d'e-nth  Street  building  for  which  he 
])aid  him  $10;  that  AVest  made  an  elevation  for  the  Twelfth 
Street  building  and  he  thought  he  i)aid  him  from  $10  to 
$20  for  the  same. 

d'he  defendant  proilueed  a  memorandum  from  the  build¬ 
ing  permit  records  of  the  District  of  Columbia  made  by 
himself,  but  in  view  of  the  facts  developed  in  this  case 
these  records  are  not  to  be  taken  as  conclusive  evidence  on 
any  particular  p.)iiit  that  they  may  touch,  not  even  the 
estimates  of  cost  in  connection  with  which  1  previously  re¬ 
ferred  to  them,  dhev  are  nothing  more  than  hearsav, 
being  statements  submitted  iu  the  ai)plications  for  ])er- 
mits,  and  on  their  faces  they  are  incorrect  in  some  j)ar- 
ticulars.  ddit'V  show  West  and  the  ])laintiff  both  as  archi¬ 
tects  of  the  I'uiildiugs.  dhe  defendant  testilied  (Schedule 
LL.)  that  he  had  cot)ies  of  all  the  ])laus  showing  the  plac¬ 
ing  of  switches  and  outlets  for  the  electrical  work,  as  of 
course  was  manifestly  necessary  in  his  work  in  the  build¬ 
ings.  He  was  r(‘(iuested  by  me  on  several  occasions  to 
look  for  and  ])roduc(‘  these  i>lans,  and  the  only  ones  he  ever 
produced  were  the  front  elevation  of  the  Twelfth  Street 
building  and  the  si‘t  of  plans  for  T  Street,  which,  like  many 
other  things  i)roduced  in  contradistinction  to  the  things 
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1k‘  could  not  find,  would  sc(‘iu  have  Ihhui  ])roducod  to  cor- 
rohorato  his  t(‘stimouy.  The  front  elevation  ))laii  as  well 
as  all  the  official  plans  from  tin*  District  Dnildiiig 
‘Jlo  Inspector's  office,  ])rodnced  hy  Healey,  had  on  it  the 
name  of  the  plaintiff  as  archltvct  and  engineer  and 
also  ^'Elev.  Bg  Clanghfan  ITc^s/.”  Note  the  previous 
answer  hy  him,  when  asked  who  ])ropared  the  12th  Street 
plans,  that  Jie  fliongltf  irc.s/'.s-  name  teas  on  them;  his  pre¬ 
vious  statement  that  In*,  aeting  irifli  pJalntljf,  engaged  West 
to  prepare  thon;  and  the  stat(*nient  of  his  answer  that  the 
(kna’oll  Electric  proeiired  phms  for  the  Twelfth  Street 
hnilding  from  ITcn/.  The  4'  Street  ])lans  Inul  on  them  the 
name  of  West  as  architect. 

This  front  elevation  plan  was  not  produced  by  the  de¬ 
fendant  in  connection  with  this  (|nestion  at  issue.  It  was 
])rodnced  hy  him  to  show  the  monogram  of  the  (’arroll  Elec¬ 
tric  (ompaiiy  in  the  ni)per  cornices,  as  ])roof  of  the  pro- 
])osition  that  the  ('arroll  Electric  ('ompany  owned  thehnild- 
ing,  a  matter  whi(‘h  1  i*egard  of  no  (‘onse(in(‘nce  in  this  case 
in  the  light  of  all  tin*  evidenct*.  In  vi(‘W  of  Ihe  custom  of 
owners  to  remodc'l  hnildings  for  tlu'ir  h*ssees,  to  meet  par¬ 
ticular  needs  and  wish(‘s,  wh(‘re  tin*  ))ro])erty  is  valuable 
and  ])rodnctive,  it  is  ijuite  consist(‘nt  that  the  building  could 
be  owned  as  the  plaintiff  contends  and  be  occupied  by  the 
Carroll  Electric  Company  under  rental,  or  lease,  and  still 
have  on  it  these  monograms,  in  view  also  of  the  close  per¬ 
sonal  business  relations  of  the  ])laintiff  and  the  defend¬ 
ant.  The  ])resence  of  those  monograms  would  not  neces¬ 
sarily  be  inconsistent  with  the  contention  of  plaintiff 
216  in  this  case  in  the  face  of  all  the  other  ])roof. 

A  scrutiny  of  the  ])laintiff’s  statements  of  costs 
and  his  vouchors  and  ])ay-rolls  does  not  show  any  payment 
to  West  for  S,  T,  T(‘nlh  oi*  (^)  Sli'i*('t.  or  any  ]iayments  to 
any  architect  or  draftsman,  so  that  if  ])laintiff  made  any 
l)avments  for  anv  work  done  bv  ('laughton  West  thev  were 
not  charged  up  against  tin*  ju'operties.  The  i)laintifCs  time 
books  for  Tenth,  Q  and  Twelfth  Streets  do  not  show  any 
inclusion  of  any  such  items  in  the  labor.  On  his  pay-rolls 
for  the  Twelfth  Street  ]H‘o])erty  he  has  charged  up  three 
items  of  payment  of  W('st  in  tie*  sums  of  live*,  eight  and  ten 
dollars,  the  first  two  items  in  the  week  ending  October  23, 
1915,  and  the  last  item  in  the  following  week  (Schedule 
LLL),  shortly  after  the  remodeling  or  construction  work 
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Oil  Twelt’tli  Street  IuhI  ]k‘i»hil  Wilh  liis  voiieliers.  iilainliff 
submits  a  writtcui  re(|nest  si^iied  by  the  defemlant,  un¬ 
dated,  that  lu‘,  the  plaintilT,  ])ay  to  \Vi‘st  $l(b  which  pro- 
sumalilv  is  the  last  itiun  ot*  the  threcL  Tliese  are  all  the 
])ayments  shown  hy  the  records  of  the  case  to  have  been 
made  by  the  plaintiff  to  AVest  or  to  any  architect  or  drafts¬ 
man. 

The  defendant  in  his  alh\i*ed  statement  of  cost  of  Twelfth 
Street  with  vouclu*rs.  compih‘d  in  I tcd’midant ’s  Xo.  .‘>1, 
char^i:es  up  the  sum  of  ])ai<l  to  West  by  him.  Neither 
on  cross-examination,  nor  at  anv  otluM*  time  in  the  case, 
<*onld  he  i<l(‘ntify  or  ])i*oduc(‘  (‘videiice  of  any  payments 
made  by  him  to  W(‘st,  beyond  a  $l(t  paynumt  made  by  a  check 
of  tlu*  (’ari'oll  El(*eti-ic  Company  aftiM*  the  Twelfth 
‘J17  St]‘(*(*t  buihlinu’  was  comph‘t(‘d,  that  is,  on  A]iril  1, 

101(5,  as  shown  by  th(‘  n(‘w  building’  account,  of  which 
1  )(‘f(‘ndant 's  Xo.  .’11,  was  pr(*t(‘nd(Ml  to  !)(»  a  i*(‘production. 

At  ont‘  of  th(‘  final  sessions  in  the  r(‘ferenc(‘  he  volnntai’ilv 

• 

]>roduced  a  h‘tt(‘r  from  W(‘st  to  himself,  s(‘(*mini;ly  to  dis- 
er(‘dit  th(‘  a rehit<‘ct ural  abilitii's  of  tin*  plaintilT.  Th(‘  d('- 
fendant  and  his  eonnsel  seem  to  hav<‘  ox’erlooked  the  cor- 
roboi’ation  in  this  h‘tt(‘r  of  |>laintirf's  stateimmts  as  to  his 
own  making-  of  tin*  plans.  Th<*  h‘tt(‘r,  dat<Ml  Mai*ch  24,  101(5, 
stall'd  that  tlu*  deft'iidant  had  sai<l  to  him  (West)  on  tin* 
street  that  lu'  (the  (h'fendant)  would  send  to  him  (West) 
a  check  for  what  Ik*  (tin*  di'fi'ndant)  thouiiht  was  rii^ht  for 
pdjfmetit  on  fJtr  srr/’/Vc.v  hr  (ITcsM  hod  rrndrn'd,  and  that 
it  would  be  ,i**r(*atly  appri'ciati'd.  AV(‘st  then  went  on  to 
say  that  lu*  would  suiin(*st  tin*  def(*iKlant  u'et  th('  (‘oppei*  con¬ 
tractor  to  finish  the  Job  on  th(‘  (‘lids  of  tin*  show  window 
corni(*es,  and  (*nd(*d  wilh  these  sii^nifa'ant  words  “.SVe  ihr 
)irfd  of  (1)1  on  Jtifri  f indieatinii:  very  plainly,  wlii'ii  taken 
with  the  defondant's  stati'ini'iits  ami  th(‘  purpose*  and 
amount  of  tin*  paymi'iit,  made*  shortly  th(‘reaft(*r  accordiiiij: 
to  tin*  ledii(‘r  entry  om*  week  lat(‘r,  that  AV(*st  had  lU'ver  been 
employed  or  paid  as  the  architi'ct  for  the  Twelfth  Street 
l^roperty. 

AIoreov(‘r,  tin*  plaintiff  t(‘stifi(*d  that  tlu*  pr(*liminary  pc'U- 
cil  plan  for  the  1'w(*lfth  Sti*(*(*t  propi'rty,  showimi:  in  detail 
the  same  itlan  and  (h'siirn  of  the  fi'ont  elevation,  and 
218  the  strn(*tni-al  jilans  and  desiirn,  incor]K)rated  in  the 
plans  filed  by  the  District  Buildinc:  Inspector,  was 
prepared  by  him  and  this  is  not  denied.  The  plaintiff’s 
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testimony  therefore  in  rc'spoct  of  the  preparation  of  the 
])lans  for  these  hnihlings  iniist  stand  as  corroborated  by  all 
the  facts  and  circumstances. 

The  Construction  and  its  Supervision. 

(Schedule  L-LL-LLL.) 


The  plaintiff  alleges  that  as  a  ]>art  of  the  arrangement 
between  tlie  defendant  anl  liimsclf  he  was  to  erect  the  build¬ 
ings  The  answer  admits  in  bi*oad  giMieral  terms  that  the 
])laintiff  erected  the  S,  T,  Ttmth  and  Q  Street  buildings. 
Hlscwh(‘i’(‘,  howev(‘r,  it  avio’s  that  tin*  S  and  T  Streid  build¬ 
ings  were  supei'vis(‘d  c(iually  by  the  ])laintiff  an<l  the  de¬ 
fendant,  the  defendant  (h'voting  as  niiieh  time  to  the  actual 
supervision  as  the  ]>laintiff.  It  allegcvs  that  the  ])laintiff 
undertook  the  construction  of  tli(‘  Twelfth  Stivet  im])rove- 
ments,  but  wh(*n  th(‘v  bad  only  pi'ogr(‘ssed  about  .‘10  per 
th(‘  ])laintiff  abamloned  tin*  woi’k  and  the  defendant 
and  his  (*opai’tnei*  W(*i‘(‘  oblig(‘d  to  conipl(‘te  tlm  same.  The 
plaintiff  d(mi(‘s  that  tli(‘  d(‘f(‘ndant  d(‘Vot(‘d  as  imieh  time  to 
tli(*  actual  snp(‘rvision  of  tli(*  S  and  'V  Sti'ccd  (*onstruction 

as  he  did,  and  savs  that  the  <lef(‘ndant  is  whollv  without  the 

«  « 

t(‘chnical  skill  and  knowledge  wbi('h  would  enable  him  to 
supervise*  tin*  actual  (*onstrnction  of  buildings,  aud  that  as 
against  the  tinaiuung  of  the*  buildings  ])roposed  by  the  de¬ 
fendant  plaintiff  was  to  fuimish  the  skill,  ex|)erience  and 
a(*tual  labor  involv(‘d  in  tlie  er(‘ction.  The  plaintiff 
’JH)  also  denies  that  In*  ev(‘i*  abandon(‘d  the  Twelfth  Street 
construction,  and  says  that  after  the  building  was 
co]istruct(*d  he  agi'(‘ed  that  the*  d(‘f(‘ndant  should  g(‘t  a  con- 
traedor  for  the  )»last(‘i’ing,  whom  he  (the  defendant)  said 
li(‘  could  (‘inploy  to  do  it  (‘li(‘ap(‘i‘.  ami  also  om*  or  two  other 
conti’actors,  including  foi*  <‘(‘rtain  mill  woi'k,  at  his  (plain¬ 
tiff’s)  sugg(‘stion,  one*  Finch,  at  that  tinui  indebted  to  the 
Carroll  File(*ti*ic  (’om})any,  in  onhu*  te)  help  the  Carroll 
h]lectric  Company  secure  its  settlement;  that  ])laintiff’s  men 
wei’e  at  work  on  the  building  u|)  to  the  time  of  completion 
and  the  onlv  woi-k  done  bv  the  d(‘f(‘ndant  was  in  letting 
SOUK*  contracts,  b(*sidos  the  (‘lectrical  work. 

I’ln*  (*ross-(‘xamination  of  the  defendant  establishes 
clearly  the  fact  that  his  (*xperi(‘nce  has  b(‘en  limited  to  that 
of  an  electrical  contractor,  and  not  as  a  builder.  Being 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


lo2 


nsked  wliat  Iw*  inoaiit  hy  (l(‘V(din,i^  iniich  time  to  the  super¬ 
vision  of  eonstiaietion  as  the  ]>laiiititT  lu*  said  tliat  he  meant 
that  lie  eonlVrrcMl  with  tlu*  plaintilT  from  time  to  time  and 
voiced  his  oj/ndont.  Asked  if  h<*  sup(‘rvis(*d  “S”  he  said  he 
liad  sonicthinff  to  do  irifh  if.  He  admitted  that  the  plain- 
titY  had,  as  superintendents  and  formnan  on  eonstnietion 
work,  his  hi-other,  Adolph  Moehs  and  a  man  hv  tlie  name 
of  Xeelv.  Ask(‘d  wliat  lie  did  h(‘  said,  “Oh  I  diseussed  th(‘ 
construction  with  th(‘  plaintiff  and  the  foreman  and  mad(‘ 
sui^i^estions.”  Ih*  adniitt(‘«l  that  Xi^ely  superint(‘nded  the 
S  and  Street  <*onst ru<*t ion.  11(‘  said  that  jilaintiff  ^avc* 
orders  to  hi.s  superintiaideiit  and  foriMiiaii,  hut  did  not 
spcial  all  of  his  tinu*  on  the  work.  lIi*  said  that 
*Jl20  Xe(‘ly  superintended  th(*  I’Jtli  Streid  construction, 
and  that  he  (tlu*  defendant)  and  ]»laintiff  had  sonie- 
thin.u’  to  do  with  it.  II(‘  fix(‘d  the  date  when  plaintiff 
ahandoiu*d  tlu‘  llMli  Strc(*t  construction  as  Januarv  ‘JOtli, 
IDU).  and  said  the  plaintilf  ask(‘d  for  money  on  the  (*on- 
struction  and  lu‘  r(‘fus(Ml  it  and  plaintiff  said  he  could  not 
p)  ahead,  that  that  wa.s  tln‘  way  lu‘  had  he<‘n  treat(‘d  on 
Str(*(‘t.  and  1m‘  (the  defendant  )  could  u’o  ah(*ad  and  finish  it. 
Jle  lix(‘d  the  date  of  completion  of  tlu*  huildiiii;’  as  March 
L>7th. 

The  defimdant  further  testili(*d  that  at  tin*  time  of  plain¬ 
tiff's  alleged  ahandonnu*nt  tlu*  huildini;-  was  in  a  rou.ii:h  state, 
that  the  hi*ick  work  and  coiu*r(*te  work  had  lu*en  tinished 
and  that  the  I'oof  was  on.  hut  no  floors  wei'e  in  except  the 
eonci’eti*  second  floor,  and  no  interior  work  had  heen  done; 
that  he  the  defendant  sup(*rvised  all  the  ioteri(n’  trinuHiug, 
stairs,  ulazine*,  paint i)tfi,  jdastcrinff,  elevator  work,  light¬ 
ing?  and  heating,  marhle  work,  finished  plumhing,  cornice 
irorh,  partitions,  and  the  cement  finish,  and  made  contracts 
for  most  of  it.  Ih*  names  as  tliosi*  with  whom  lu*  made  con¬ 
tracts,  P)randst(*ad,  Xational  Mosaic  Company,  Finch, 
Mur])hv,  Harnuni,  Thomas,  FiVans,  ('rane  A’  C'ompany,  and 
AViegand.  He  said  West  assisted  in  designing  cornices, 
show  windows,  trimmings  and  stairs,  hut  he  did  not  re- 
memh(‘r  who  paid  him.  He  said  further  that  the  work 
done  hy  him  was  in  excess  of  any  work  hy  tilaintiff  and 
cost  more  than  ]>laintiff’s  work;  that  he  would  say 
221  j)laintiff ’s  statement  of  cost  revealed  all  of  the  work 
plaintiff  had  anything  to  do  with.  He  then  con- 
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trii(li('to(l  liiins(‘ir  by  lie  would  say  that  Xeely  did 

not  supervise  the  eoniphdion  of  the  building,  l)ut  only  the 
carpenter  work. 

Louis  1).  Larroll  te/stili(‘d  that  the  jilaiutiff  withdrew 
when  the  building  was  40  or  50  ])er  cent  coin])leted,  when 
the  roughing  in  was  about  linish(‘d,  the  cement  floors  down, 
side  walls  u]),  steel  girders  in  ])la(‘e,  and  second  floor  laid; 
that  he  and  the  defendant  comphded  the  building  and  let 
the  contracts  for  ))tast(‘ring,  tcurazo.  wood  work,  trimmings, 
doors,  fi'ont  windows,  and  end(Ml  with  th(‘  signilicant  words 
“Iak(‘  tinishing,  practic'ally  linishing  u]>.”  He  stated  fur¬ 
ther  that  he  would  say  the>c  (*ontra('ts  r(‘preseuted  40  or  50 
/>cr  and  of  th(‘  woi'k  on  th(‘  building.  He  said  he  under¬ 
stood  Xeely  nunained  during  the  whole*  of  the  o])erations 
working  for  plaintiff. 

Ivxamined  by  the*  .Master,  the  (h'fendaut  said  he  thought 
they  moved  into  the*  building  .March  Ibth;  that  that  was  the 
o))ening  day,  and  tlu*y  had  Jh'ci/  aariiuj  in  trn  daifs  or  two 
n'ccks;  that  ])laintitf  had  abamloii(‘<l  tin*  work  when  it  was 
about  50  prr  and  emn }d(  f cd .  'flu*  Mastei*  called  his  at¬ 
tention  to  lulls  jiaiel  after  the  «‘arly  ))art  of  Mai’ch  for  work 
done  befoiH*  then,  and  ask(*d  him  if  In*  flx(‘d  his  estimate 
on  the  amount  of  the  bills  ))aid.  lb*  said  he  ti.xed  it  on  his 
})ersonal  knowl(*dg(*  of  what  In*  (def(‘ndant)  and  plaintiff 
did,  atid  the  didlar  and  cad  jxirt  icouJd  H'hethrr 

2:22  Jtc  icas  rifjJd  nr  irmnrf.  Again  interrogated  by  his 
couns(*l,  he  said  that  Adol])h  .Moebs  was  a  time¬ 
keeper  and  had  chai'ge  of  tin*  t(*ams,  and  that  he  did  not 
remember  seeing  him  th(*iH*  aft(*r  ])laintiff  left.  Cross- 
examined  as  to  what  was  h*ft  for  a  g(*neral  contractor  to 
do  after  the  ])laintiff  h*t‘t  that  was  not  done  by  sub-con¬ 
tractors,  he  sp(*citied  tin*  light  and  ln*at  and  some  of  the 
painting  by  day  laboi’.  lb*  admitted  that  the  stairs,  paint- 
inp,  frond  irnrlc,  ierrazn,  flooi  s  and  pt uudtiifrf  was  all  done 
bv  sub-contractors. 

Plaintiff  testified  that  he  did  not  abandon  the  work; 
that  he  superintended  all  the  const laict ion  features;  that 
the.  dcfcfidant  irith  hiftf  drsifjffat cd  th(‘  ptanns  for  partitions 
(Of  the  second  jtnnr  for  n/jices:  that  In*  was  in  touch  with  the 
work  through  his  bi-otln*i’  and  X'l'cly  after  he  left,  and  that 
he  would  say  that  the  last  tinn*  In*  was  in  the  building  was 
three  or  four  weeks  before  its  completion;  that  ivhen  he 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


1  :a 


(lu'rr  Uh'  last  tlnn-  tlicff  irrn-  [tart  it  uni  in  (j  the  second 
jhior;  llial  ]h‘  docs  not  jirall  any  (*ontroversy  with  tlio  do- 
tcndaid  ahont  inoncv  for  tin*  construction. 

'rii(‘  dcfinidant  was  called  n])on  hy  the  blaster  to  ])roduce 
any  contracts  that  lie  had  made,  as  testified  to  hy  him,  but 
111*  failed  to  do  so. 

The  ])laintiff's  statements  of  cost  of  construction  of  S, 
'r,  'r(*nth  and  (J  Street  show  that  he  ])aid  for  j)arty  walls, 
])i-e!iniinary  c(>sts  of  snrvi‘ys,  plats  and  ])ermits,  mi.scel- 
lain*ons  charues  for  t(*le])hon(*,  t^as  service  and  con- 
nections,  oils,  liasolini*  and  lantei’iis;  that  he  paid 
for  all  labor  and  hanliniLi’,  includin.tr  wi‘(*kly  salaries 
to  \(‘ely  and  his  brother  Adolph  Moebs;  that  he  made  all 
(MOitraets  ainl  ])aid  all  bills  foi*  material,  includintr  such 
final  work  as  lloor  ])laniim*:  iiaiieriii.t**,  soddintr,  fixtures, 
stoves,  shades,  shellaciii’i’  lloors,  ‘window  cleanintr,  and 
hanlintr  trash,  excejit  tin*  it(*ms  of  ])lnmbin.i*-  and  fixtures 
ami  ranges  in  Street.  Th(*y  show  fnrtln*!*  that  he  ])aid 
ft»r  the  hook  eases  in  tin*  'reiitli  Strei*!  hnildinii’. 

As  alreadv  shown,  tin*  work  of  wr(‘ckintr  of  the  old 
Twelfth  Sti-eel  hnildin.t;*  bi'.iraii  the  first  wei‘k  in  September 
l‘Mo,  and  the  work  of  construction  on  tin*  new  bnildin.ir  lx*- 
tian  ahent  tin*  niiddh*  of  ()ctob(*r.  The  plaintiffs  state¬ 
ment  of  ('ost  and  his  voncln‘rs  and  pay-rolls  and  time  books 
show  that  In*  paid  on  Twelfth  Stri*i*t  for  the  same  class 
of  miscellaneous  it(*ms  as  on  the  other  buildin.i*s,  and  also 
a  watchman,  and  that  he  made  tin*  contracts  and  |)aid  bills 
for  brick  work,  sand,  i;ravel,  cemeid,  lumber,  roofing, 
mi*tal  work,  st(*(*l,  iron,  hardware,  mill  work  and  stone; 
that  his  ])ay-rolls  ran  from  the  week  endini**  Se])tember  11, 
linb  to  March  d,  lintJ;  that  on  these  pay-rolls  his  brother 
.\dol])h  atnl  Xe<*ly  W(*re  carri(*d  at  weekly  salaries,  and 
tin*  last  pay-roll  has  a  notation  o])posit(*  Xeely's  pay  that 
In*  stopped  work  on  March  d,  IDlb. 

Tin*  fai-i‘(dl  Idlectric  (’om])any  led.e:er  account  of  the 
el(*ctriial  work  on  Twelfth  Street  shows  that  the  bulk  of 
the  itemized  cliarues  were  led.u’erized  between  X'ovember 
10,  lIMd  and  March  .‘Ird  as  to  the  material,  and  that 
dlM  the  bulk’  of  tin*  pay-rolls  w(*re  between  Xovember 
Id,  lOld  and  A])ril  14,  lOlG.  The  job  ledi*’er  ac¬ 
counts  of  tin*  Carroll  Klectric  Company  as  to  the  Twelfth 
Stn‘i*l  const I'uction  further  show  that  ])revious  to  ^larch  d, 
101  (),  and  including  many  items  previous  to  January  20, 
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191(),  the  Carroll  Electric  Company  actually  paid  on  plumb- 
nip.  filiiip,  scrapiipt*'  tlooi*s,  boiler,  jilasi crhip  work,  cornice 
irork,  paiiifiiip,  stainraifs  aiol  trim  and  sii;ns,  a  total  of 
$.‘1,454.29.  They  further  show  that  after  March  7,  1916,  the 
Carroll  Electric  Com])any  ])aid  for  heat  ini;’,  lUlup,  glass 
and  glazing,  iix-nres,  elevator,  cornice  irorJx,  paint inp, 
sfairiraps  and  trini^  ])i])ing,  hnnher,  hardware,  reflectors 
and  niill  work  a  total  of  $2,44.5. .Ki  on  account  of  contracts 
begun  or  materials  fnrnish(‘d  lud’ore  March  7,  1916,  and 
that  on  contracts  for  mat(‘rial  b(‘gnn  or  finished  after 
March  7th,  exclusive  of  fixtures,  tlu^y  ])aid  for  heating 
$.‘lf)1.91  and  otlun-  small  misc(‘llan(‘ons  bills  amounting  to 
$2.)r).()6,  and  lat(‘r  on  in  the  year  otlun*  items  for  awnings, 
lumber  and  nndesignat(‘d  amounts  amounting  to  $171.45. 
A  resume  of  these  figni’es  shows  that  th(‘  cost  of  contracts 
made  and  materials  furnished  on  this  buildings  to  be  cer- 
‘tainly  allocated  to  the  ])(‘riod  of  tin'  ])laintifT’s  building 
o])eralions,  that  is  up  to  th(‘  first  w(H‘k  in  March,  amounted 
to  $7, 567. .47  as  against  $656.97  ((‘Xclusivi*  of  fixtures)  to 
be  allocated  to  tin*  ])eiMod  aftin*  tin*  plaintiff's  operations 
ceased,  though  (‘ven  sonn*  of  llie  latter  not  fully  iihmtified 
as  to  time  must  r(‘late  to  tho  first  period. 

This  account  of  tin*  ('arroll  l'd(‘ctric  (kimpany 
225  shows  furtlun*  that  on  Mai(‘h  11,  1916,  an  estimate 
from  the  shade  shop  was  r(‘ceiv(*d  foi*  the  window 
shades  for  the  building  and  that  on  March  22nd  this  bill 
was  paid.  Ibitting  togetlnn*  tin*  admission  of  the  defend¬ 
ant  that  the  (kirroll  Electric  Conijiany  actually  had  their 
o])ening  day  in  the  new  building  on  ^farch  16th  and  that 
thev  had  been  moving  in  from  t(‘n  da  vs  to  two  weeks  be- 
fore,  fixing  the  time  of  (•(»m])letion  as  about  March  2-6, 
the  iinulvertent  admission  of  Louis  1).  Carroll  that  what 
they  did  was  in  tin*  nature  of  jinisbinfj  iij)  irork,  the  ad¬ 
mission  that  X(‘ely  snp(‘rvised  tin*  wo]*k,  the  fact  that 
Xeely  was  on  the  woi-k  u])  to  March  .‘Ird,  the  showing  that 
much  of  the  work  the  defendant  claimed  he  supervised  is 
shown  to  have  been  done  before  March  and  much  before 
January  20,  and  a  large  part  paid  foi*  before  March  3  and 
January  20,  the  fact  that  tin*  const riu'l ion  began  the  mid¬ 
dle  of  Octobt*!’  and  had  been  nnd(*r  way  more  than  three 
months  before  the  date  fixed  by  flu*  defendant  as  the  plain¬ 
tiff's  abandonment,  as  against  which  there  was  a  subse¬ 
quent  period  of  but  six  or  seven  weeks,  during  which  plain- 
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tiff's  f(>r(‘nuni  was  siipvriiitriKkMil,  ami  (lin*iii.i^  at  least  lialf 
of  which  tiiiK'  of  ti  or  7  W(‘eks  plaintilT  said  lie  was  on  the 
woik;  the  .'-tatoiiu'iils  of  tin*  (lefeiidaiit  and  Louis  I).  Car- 
roll  are  shown  to  he  uross  exauu’era lions,  not  only  as  to  the 
oO  per  cent  of  the  work  of  th(‘  ])laintitT  as  set  up  in  de¬ 
fendant's  ])leadini;-s,  hnt  tin'  7)0  p(‘r  emit  testified  to  by  botli 
of  them.  Fnrthm-  than  that,  in  this  n(‘W  hnildin.u:  account 
of  the  (’arroll  K!(‘ctric  Coni])any,  tlu*r(‘  is  an  entry  trans- 
f(‘rrinii-  fi-oin  expensi'  to  tlu*  cost  of  the  property  or 
iniprov(‘ni(‘nts  a  portion  of  th(‘  inter(‘st  paid  on  the 
trust,  in  anioimt  jfdSS.J)!),  with  th(‘  specific  state¬ 
ment  in  th(‘  Joiirna!  and  in  tlu‘  h‘d.u(‘r  that  this  is  allocated 
to  tlie  period  of  const laict ion  of  tlH‘  hnildin.u*,  four  niaiiths 
(Udl  tin  at  if  fhiifs.  Four  months  and  twenty  days  would  tix 
the  completion  of  the  hnildin.u',  Ix^ninniii'*’  about  the  middle 
of  ()ctobei\  as  somewhere*  around  tlu*  first  of  .March;  dnr- 
iny  over  thr«‘e  months  of  which  p(‘riod,  accordin<»'  to  the 
d<*f«mlant’s  own  admission,  the  plaintitT  hims(‘lf  was  su- 
p(*i-visine-  tlu*  construction,  without  consi(h*rine'  tlu*  ]u*riod 
of  a  month  ami  a  half  afterwards  wh(‘n  it  was  in  chai  ’go 
of  his  snp(*i'int(*mh*nl ,  X<*(*Iy,  and  dnrine,*  half  of  which  time 
als(>  plaint i If  says  lu*  was  th(*r(*. 

Tlu*  (h*f(*mlant 's  cont(*ntlon  as  to  tlu*  snpi'rvision  of  this 
building’,  as  \v(*ll  as  tlu*  siipt*rvision  of  the  other  buildine.’S, 
is  shown  to  lx*  without  any  foundation  whatever.  The 
“dollar  and  c(*nt  jiart"  which  lu*  })ro])osed  as  a  test  jiroves 

it  ('onclusivelv  as  to  Twelfth  Str(‘(*t  and  his  testimonv  as 

«  • 

to  the  others  makes  no  ])retense  to  supporting*  his  plead¬ 
ings. 

The  ( 'out ribut ions  and  Accounting  bv  Plaintiff. 

(Schedules  M-MM-MM.M.) 


Tlu*  ]>laintiff  alh‘g(*s  that  lu*  made  c(*rtain  contributions 
towards  tlu*  er(*ction  of  th(*se  buildings.  The  figures 
actually  given  by  tlu*  ])laintiff  in  his  bill  are  in  some  in- 
stanc(*s  approximations  oidy,  and  none  need  be 
2*27  (*xamiiu*d  inti).  As  tlu*  ('as(*  resolv(*s  itself  from  evi- 
<l(*nc<*.  the  tignr(‘S  in  (jiiestion  arc*  undisputed.  The 
di‘femlant  di*ni(*s  that  the  ]»laint iff  contributed  naif  amount, 
in  cash  or  oth(*rwise,  to  the  const I'uction  of  the  S  and  T 
and  10th  Street  buildings,  and  savs  that  he  has  no  hnoivl- 
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€(l()c  of  the  plaintiff's  clalni  that  those  properties  cost  in 
excess  of  the  huildinq  loans.  Ho  doiiios  that  the  plaintiff 
oontributod  any  amount  to  the  const  met  ion  of  the  Q 
Street  building-.  Here  again  is  a  singnlar  omission  as  to 
Q  Street.  Thongli  the  defendant  insisted  that  plaintiff 
estimated  it  would  cost  ^3,000,  he  says  nothing  here  by 
way  of  complaint  of  the  excess  of  nearly  $1,000.  lie  goes 
on  to  say  that  after  the  completion  of  these  various  build¬ 
ings,  and  to  his  great  su-pris(‘,  the  plaintiff  submitted  to 
him  the  respective  statements  of  cost,  which  have  been  j)ut 
in  evidence  in  the  case,  but  that  the  i)laintiff  had  never 
rendered  to  him  or  ^Irs.  (3ii-roll  anv  ])ro()f  of  cost  bv  wav 
of  invoices  of  materials  and  ])ay-rolls  of  labor.  He  says 
further  that  Mrs.  Carroll  declined  to  advance  anv  monev 
for  the  excess  cost  of  S  Street  and  that  he  did  not  submit 
to  her  the  plaintiff's  claim  for  excess  (*ost  of  T  Street.  He 
says  that  the  ])laintiff's  statement  of  cost  as  to  Twelfth 
Street  was  nearly  a  hundred  ])er  c(uit  in  excess  of  his  esti¬ 
mate,  and  that  he  never  rimdered  any  ])roof  of  cost  by  way 
of  invoices  or  ])ay-rolls.  I  Main!  iff  replies  that  he  did  fur¬ 
nish  the  defendant  an  itemiz(‘d  statement  of  account  show¬ 
ing-  the  names  of  the  material  men,  from  which  the  de- 
fendant  could  have  easily  verilied  the  cost  in  each 
228  case. 

The  defendant  i)roduced  in  this  case  all  live  of  the 
plaintiff’s  statements  of  cost.  They  are  of  similar  char¬ 
acter  and  itemized,  and  show  the  bulk  amounts  paid  for 
each  class  of  work  done  on  the  building.  The  plaintiff 
produced  certain  cards  showing  amounts  paid  weekly  for 
labor.  His  brother  produced  also  certain  time  ])Ooks  kept 
on  the  work  as  to  the  Tenth,  Q  and  Twelfth  Street  prop¬ 
erties,  but  said  that  he  could  not  ])roduce  the  S  and  T  books; 
that  they  had  been  laid  aside,  lost  oi-  destroyed.  The  ])lain- 
tiff  could  not  i)roduce  his  pay-roll  foi*  T  Street.  The  ]dain- 
til'f  also  produced  in  connection  with  these  vai-ious  ('onstruc- 
tions,  receipts  or  duplicate  i-eceipts  for  the  amounts  shown 
by  his  statements  of  cost.  Plaintiff  testilied  that  he  sub¬ 
mitted  to  the  defendant,  with  his  statements  of  cost,  his 
vouchers  and  pay-i-olls;  and  the  defendant  denied  this.  The 
defendant  admitted,  however,  on  cross-examination,  that 
he  was  accpiainted  with  the  various  cuntractoi-s  and  material 
men  doing  the  work  on  the  buildings.  As  stated  in  the  dis¬ 
cussion  of  the  alleged  estimates  of  cost,  while  the  defendant 
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claimed  tliat  1h‘  did  not  ircd  the  statimieiits  of  cost  until  long 
after  the  buildings  were  completed;  he  was  in  a  position  to 
know  the  cost  as  the  work  ])rogressed,  indicated  by  his  letter 
of  June  4,  Ibid,  writtini  to  Mrs.  Carroll,  in  which  he  be¬ 
trayed  an  acquaintance  with  the  ])laintiff’s  knowledge  of 
the  cost  of  tht‘  S  Street  building,  in  excess  of  the  loan,  and 
as  to  which  he  (‘Xi)r(‘ss(‘d  no  surj)rise  then.  There  is 
229  nothing  in  th(‘  case,  outside  of  his  statement  in  plead¬ 
ing,  to  show  that  he  ever  expressed  surprise  as  to 
the  cost,  or  that  he  was  surjudsed.  He  could  not  ex])lain 
why  he  went  on  from  opiu'ation  to  op(*ration  without  taking 
any  steps  or  exorcising  any  lu’ecaution  to  prevent  these  con¬ 
stantly  recurring  sur])rises;  i‘Ven  so  late  as  the  Twelfth 
Street  o])eration,  when  hi‘  accepted  the  ijlaintiff’s  “bid’’ 
in  rough  figures  on  a  brick  wall  without  calling  plaintiff's 
attention  to  his  ])revious  poor  estimates. 

I  believe  tin*  ])laintilf's  statement  that  he  gave  to  the  de¬ 
fendant  vouclnu’s,  and  submitted  his  ])ay  rolls,  with  his 
statements  of  costs,  lb*  says  the  vouchers  he  got  to  ])ro- 
duce  in  this  case  ai'i*  <lupli(‘at(‘s,  and  they  show  on  their 

faces  thev  ari*  not  originals;  and  ht*  savs  that  the  d(‘fend- 

•  »  • 

ant  has  tin*  T  Strtnd  ]>ay-roIls,  which  were  given  to  him 
and  which  he  (the  ])laintiff)  conld  not  therefore  ])roduce. 
This  was  (huiiiul  by  tlu‘  (h'fiuidant,  but  there  is  a  very  sig¬ 
nificant  letter  from  lln‘  debaidant  to  the  ])laintitT  dated  Sep- 
tenib(‘r  20,  Iblb,  in  which  In*  says  to  the  ])laintiff  that  he 
wished  he  would  submit  “tin*  bills  aiul  talmlatvd  voucher'' 
in  connection  with  tin*  cost  of  tin*  Tenth  Street  ])ro])erty, 
indicating  that  the  defendant  had  been  accustomed  to  have 
exhibited  to  him  and  tlu'ri'fore  aski‘d  to  have  exhibited  to 
him  in  that  ])articular  case  the  tabulated  statement  of  cost 
and  the  vouclu‘rs  t(>  accom))any  it,  being  the  tdaintitT’s  bills 
from  his  contractois  and  mat(‘i‘ial  men  and  his  pay- 
2f>()  rolls.  Moi‘i'o\'er,  the  defendant  inadv(‘rtent ly  showed 
his  faiKiliarif If  with  the  (h'fc^ndant 's  pay  rolls  or  ])ay 
cards,  at  oin*  time  wh(‘n  he  refc‘rred  to  the  card  system  the 
])laintiff  had  for  this  ])urposi*;  and  tinally  after  probing  by 
the  Master  In*  admilt(*d  (K.  l(t<)9-71)  that  the  plaintiff 
gave  to  him  bills  of  sub-cont i‘actoi*s  and  material  men  to 
substantiate  his  charg(‘s.  Again  asked  for  these  he  said  if 
he  had  had  them  he  couhl  not  find  them.  As  to  the  denial 
that  the  iilaintilf  contributed  nothing  towards  the  cost  of 
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tliese  properties,  this  is  shown  to  be  dising’einions  by  the 
developments  of  the  evidence. 

On  tlie  first  of  April,  lOlo,  tlie  defendant  wrote  to  the 
plaintifT,  as  before  stated,  enclosiinr  to  him  two  notes,  to 
be  signed  by  Mrs.  Carroll  and  endoi-sed  by  the  ]daintiff 
and  applied  to  the  plaintiff’s  account  with  the  Carroll  Elec¬ 
tric  Company,  for  the  exact  amounts  of  the  diffcM-ence  l)e- 
tween  the  loans  on  S  and  T  Street-  and  the  plaintiff’s  state¬ 
ments  of  costs,  and  in  the  case  of  T  Street  for  the  differ¬ 
ence  on  plaintiff’s  statement  of  cost  ns  nminnlcd  hif  ron- 
ff'rciirr  Ijcftrecn  flic  pJa'uitiff  and  dcfoidnuf ,  in  r(‘s])ect  of 
two  small  items,  a])pearing  on  tin*  statcancnt  of  cost  by  no¬ 
tation  in  |)laintiff’s  handwriting  and  s])(‘cifically  I’cferred 
to  in  the  letter  of  April  1st,  which  were  allowed  to  the 
plaintiff,  in  the  footing  of  the  statement,  being  the  items 
of  srhellac-ing  floors,  $23.00,  and  a  charge  of  $r).00  on  some 
property  on  Lamont  Street,  transfori'od.  Further 
231  than  that,  as  will  be  seen  in  conne(‘tion  with  th(‘  so- 
called  sns])ense  account,  tlu'  d(‘f(‘ndant  nnd(M*took  to 
concede  as  set  offs  to  tin*  ])laintiff  on  his  indebt(‘dn(‘ss 
to  the  Carroll  Electric  Company  the  exact  amonnts  of  all 
of  his  statements  of  costs,  after  deducting  net  loans  whore 
loans  were  made,  and  after  deducting  the  ])aym(‘nts  on  Q 
Street,  for  all  of  the  ])ro])erties ;  (‘xc(‘])t  an  it(‘m  of  $25.00 
on  the  Twelfth  Street  statennuit  for  bii'ch  trim;  and  the 
defendant  testified  that  at  the  last  conf(‘renc(*  before  suit, 
when  he  and  the  plaintiff  met  to  go  ov(*r,  and  jidjust  their 
accounts,  this  item  of  $25.00  was  tlu'  only  item  that  had 
not  been  approved  by  the  Carroll  El(*ctrie  Com])any,  and 
the  only  item  as  to  which  there  was  any  (|Uestiou,  exce])t  as 
he  said  a  ])art  of  another  item  in  th(‘  .account  for  roofing, 
about  which  there  was  some  (juestiou,  but  which  was  in  fact 
included  in  the  alleg(‘d  sus])ens(‘  ci'(‘dit.  1I(‘  says  fiirtlnu* 
that  the  only  dis))ut(‘  at  this  last  confer(‘ne(‘,  as  already 
stated,  was  as  to  the  ])ercentage  of  the  ])laintiff’s  claim  to 
builder’s  commission  on  the  Twelfth  Strecd  ])ro])erty,  10% 
or  15%.  The  plaintiff  says  that  the  cause  of  the  suit  was 
the  intimation  of  the  deOmdant  at  this  ('onf(‘i*(mc(‘  that  he, 
plaintiff,  had  no  interest  iii  tli(‘  Twelfth  Strca't  ])ro])erty. 

The  ])laintiff’s  vouchers  all  su])p()i’t  his  statenumts  of 
cost.  The  time  books  ke])t  on  the  work  confirm  his  bulk 
charges  for  labor  on  Tenth,  Q  and  Twelfth  Streets.  There 


ICO 
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is  not  tlic*  sliulitost  ovuloncc  of  any  irregularity  or 
232  that  th(‘  defendant  (‘V(‘r  eontended  there  was  or 
thonuht  tlier(‘  was.  Whv,  then,  sliould  the  defendant 
in  Ids  answer  attempt  to  discredit  the  ])laintiff  and  throw 
doubt  on  the  ])laintiff's  claims  l)y  dis])uting  and  asking  an 
accounting  as  to  tliesc*  mattio's  which  conced-ly  he  had 
fully  agreed  to  and  not  dis])iitt‘d  l)efore  suit.  The  question 
raised  would  not  1h‘  woi’tliy  of  discussion,  had  it  not  been 
an  integral  ])ait  of  this  tangled  sk(*in  of  defense  which  is, 
as  develo])ed  in  each  ])has(*,  so  a]>t)ai’ently  without  reason 
or  supi)ort  in  fact  or  in  ti-nth. 

There  is  a]ioth(*r  test  of  this  attempt  to  discredit  the 
honesty  of  the  i)laintil‘f 's  accounts  for  construction,  as  de- 
veloped  to  some  I'Xtent  on  ci-oss-exandnation.  Consider¬ 
ing  the  differenc(‘s  in  tin*  constructions  of  S,  T  and  Q  Street 
pro])erties,  all  built  on  the  same  general  })lan  with  the 
variations  heichnlxTon'  rel\‘rr(‘d  to,  and  relative  size  of 
the  loth  Sti‘(‘et  ]>i(>perty.  and  comparing  the  ])laintiff’s 
statements  of  (*ost,  both  in  total  and  in  detail,  thev  show 
on  their  fa('(‘s  costs  ]>roiK‘rly  i)ro])ortioned,  one  with  the 
other,  and  do  not  show  any  sneh  disproj>ortion  as,  with 
knowledge  of  tin*  facts  of  coiivtruetiim,  would  have  caused 
surprise  to  anyone. 

The  Alleged  (/redits  to  Plaintiff  in  Susi)ense. 

(Schedules  X-XX-XXX.) 


If  it  had  been  ('onnected  with  a  defense  of  anv  reason- 
able  charaet(‘i*,  oth(*r  than  the  defense  in  this  case,  there 
might  be  distingnislunl  some  r(‘asonable  ground  for  the 
interposition  in  this  ease  of  the  so-called  sns])(‘nse 
283  account,  put  forward  so  prominently  in  the  defend¬ 
ant's  ])l(‘adings.  and  the  subject  of  so  much  investiga¬ 
tion  and  discussion  in  the  progress  of  the  reference.  It  was 
injected  into  the  cast‘  without  any  neeessity  whatsoever, 
and  with  the  result  oiilv  of  discrediting  the  defendant. 

The  defendant,  in  his  answm*,  savs,  (and  here  we  have  the 
true  reason  foi*  tin*  sngg(‘stion  of  surprise  at  the  i)laintiff’s 
statements  of  cost),  that  lu*  ])ermitted  the  i)laintiff’s  claims 
for  excesses  on  S,  T  and  d'enth  Street  to  stand  as  a  credit 
in  favor  of  plaintiff  on  the  books  of  the  Carroll  Pllectric 
Comi)any,  to  which  idaiiitill’  was  then  heavily  indebted; 
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that  these  credits  were  never  formally  entered  upon  the 
hooks  of  the  Carroll  p]lectrie  Company,  but  were  tenta¬ 
tively  earried  pending  a  proper  accounting  by  the  plaintiff 
and  sale  and  linal  settlement  of  the  properties.  With  re¬ 
spect  to  the  Q  Street  property  he  makes  the  same  state¬ 
ment  except  that  he  says  that  it  is  tentatively  carried  pend¬ 
ing  only  a  proper  accounting  by  the  plaintiff  of  the  cost 
of  the  said  apartment;  and  says  further  that  because  of 
that  indebtedness  he  refused  to  make  further  advances  on 
the  cost  of  construction  of  the  Q  Street  property.  With 
respect  to  Twelfth  Street  he  says  that  plaintiff  was  still 
heavily  indebted  to  the  Carroll  Iillectric  Company,  but  in 
a  sum  less  than  his  (])laintiff ’s)  claim,  and  that  at  the  last 
interview  between  the  ])laintiff  and  the  defendant  which 
occurred  during  the  month  of  June,  1916,  he  offered 
234  to  allow  plaintiff  a  credit  for  the  actual  cost  of  his 
construction  work,  ])lus  a  fair  and  reasonable  com¬ 
mission,  and  to  ])ay  the  diffeuvnee  in  cash,  and  that  plaintiff 
left  the  defendant  at  the  end  of  this  discussion  under  the 
impression  that  he  would  accept  a  fair  and  reasonable  com¬ 
mission  and  settle  the  account,  instead  of  which,  without 
further  communication,  ])laintiff  tiled  suit. 

The  ]»laintiff  denies  that  his  pretended  indebtedness  was 
the  reason  for  th(‘  defendant’s  failure  to  contribute  capital 
for  the  improvement  of  Sti*eet;  denies  that  the  said  bal¬ 
ance's  were  cai'i  ied  hv  the  (h'feiidant,  tentativelv,  or  in  anv 

*  •  • 

other  wav,  as  an  offset  to  his  allege'd  obligation  to  the  (’ar- 
i-(»ll  Hl(‘cti’i(*  C()m])any;  and  d(‘ni(*s  that  tlu'  defendant 
offered  to  allow  him  a  (‘redit  for  the  cost  of  the  Twelfth 
Street  construed  ion  ))lus  a  reasonable  and  fair  commission. 

The  Answers  te)  inte'ri’ogatories  bv  the  elefendant  sav 
that  the  only  ])ersonal  funds  e)f  his  (anel  here  we  have  dis¬ 
closed  the  purpose  e)f  meeting  the  claim  of  ])laintiff  that 
the  elefendant  was  te)  tinance  the^se  pre)])erties)  that  went 
into  the  ])urchase  anel  const  met  ie)n  of  S  Street  were  the 
charges  e)f  ])laintiff  in  excess  e)f  his  building  estimate,  ten¬ 
tatively  ahsorhed  by  the  (’ai*roll  Electric  (’om])any  anel 
eredited  to  plaintiff  anel  carried  in  suspense  in  the  records 
e)f  said  conijeany  ])eneling  sale  and  settlement,  thus  mak¬ 
ing  them  a  charge  against  the  elefendant  in  the  accounts  of 
saiel  com])any.  The  same  statement  is  made  as  to  the  ex- 
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cess  costs  of  the  T  Street  and  Tenth  Street  prop- 
2dr)  cities.  Ana  in,  in  tlie  answers  to  interrogatories,  the 
stal(‘ni(‘nl  is  inatle  tliat  tlie  (‘xc(‘ss  cliarg(‘s  of  plaintitT, 
over  and  aluive  liis  estimates  for  the  S,  T  and  Tenth  Street 
buildings,  and  jiortions  of  his  charges  on  Q  Street  were 
credited  to  liim  in  the  Looks  or  records  of  the  Carroll  Elec¬ 
tric  Coniiiany;  that  they  were  carried  in  a  suspense  account, 
referred  to  in  Answer  d,  in  the  handwriting  of  Charles 


Weschler,  or  one  of  the  other  ein])loyes  of  the  Carroll  Elec¬ 
tric  Company  named  in  tlie  answers.  The  answers  in  other 
paragraphs  undertook  to  set  up  the  amounts  of  the  alleged 
indebtedness  of  the  ]>laintiff  to  the  Carroll  Electric  Com¬ 
pany  at  the  time  referred  to. 

^Frs.  (  arroll  in  her  answers  to  interrogatories  savs  that 
she  is  informed  and  believes  that  these  excesses  are  to  be 
charged  against  her  bv  the  defendant  on  sale  and  settlement 
for  the  S,  T  and  Tenth  Street  proj^erties. 

In  the  discussion  of  this  subject  of  the  so-called  sus- 
])ense  ac(*ount  ref(*rred  to  by  the  defendant  in  the  ])lead- 
ings,  under  tlu‘  head  of  Accounting  and  Ciscovery  (Sched- 
uh*s  i)  1  shall  consi(l(‘r  the  ai)]>arently  contradic- 

torv  or  vague  u^es  of  the  words  “books”  and  “records” 
bv  the  defendant. 

At  th('  h(*ai-ing  Xovember  (i.  1917,  among  the  eleven  ex¬ 
hibits  submitted  by  tin*  dcCmdant  under  the  order  of  the 
blaster  to  produce  all  accounts  or  (Uitries  in  accounts  re¬ 
ferring  to  th(‘  matters  in  suit  from  the  books  or  records  of 
the  defendant,  ^Irs.  Carroll  or  the  Carroll  Electric 
236  C’oinpany,  there  was  produced  Exhibit  C.  E.  C.  No. 

1,  bv  counsel  for  the  defendant,  described  bv  him  in 
the  following  language: 


“  Loos(‘  Icdgiu*  >luH‘l,  containing  certain  entries  in  lead 
pencil,  which  is  known  as  sus]>ense  a(*count”  I  shall  later, 
in  the  discussion  above*  ni(*ntioned,  refer  to  the  character 
of  this  language*  (d‘  the*  re‘turn  anel  the  a]>pearane*e  anel 
character  of  the  ])ape‘r  itself.  Here  are  the  entries  on  it, 
the  lirst  thre‘e  items  ap]»e*aring  in  the  ruled  column  under 
the  i)rinteel  heading  “elebits:” 
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Book  a/c/ . 

Book  a  c/ . 

Xot  in  Account . 

10,729.66 
2,300 . 00 
150.00 

Credits : 

13,179.66 

13,179.66 

1514  S  (FGC) . 

1736  T  (EGCT . 

1318  Q  (FGC) . 

Hilo  loth  (IIKC) . 

714  12tli  (CEC) . 

773.68 

2,166.44 

3,919.22 

630.34 

8,247.12 

15,73(5.80 

13,736.80 

2,557.14 

DilTerence  in  Account .  1.08 


556 . 06 


At  this  hearing  of  Xovcinher  6,  1917,  there  was  also 
prodiUHHl  hy  counsel  for  th(‘  defeiulant  Exhibit  C.  E.  C\ 
Xo.  M  as 


‘‘Eopy  of  a(‘coiint  appearing 
Electric  (  onipany 


on  the  hooks  of  the  Carroll 


237  and  also  Exhibit  C.  E.  C.  X"o.  4,  as 

“Exact  co})y  of  account  appearing  on  the  book  of  the 
(’arroll  Electric  So.” 


The  former,  on  plain  pa])er,  was  headed  in  the  name  of  the 
plaintiff,  below  which  he  was  debited  with  three  items 
aggregating  $2,300,  entered  under  dates  in  Xovember,  1915, 
dan.  and  April,  1916.  The  latter  was  on  a  regular  bill  head 
of  the  C’arroll  Electric  Company,  headed  with  j)laintiff\s 
name,  with  debits  beginning  October,  1912,  and  ending  June 
30,  1916,  and  with  offsetting  credits  and  a  struck  balance  of 
$10,880.74.  To  this  balance  was  added  the  three  items  in¬ 
cluded  in  the  other  account,  C.  E.  C.  Xo.  3,  aggregating 
$2,300,  making  the  linal  balance  $13,180.74  entered  as  ‘^To 
(UHoioit  due/'  This  })a])er,  in  form  a  bill,  is  headed  in  the 
date  line  Jiihf  21,  191(),  nearly  two  months  after  suit,  and 
was  of  course  never  a  bill  rendered  to  plaintiff,  as  was  con¬ 
ceded  in  the  defendant’s  last  examination  on  the  subject. 
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Early  in  the  hearings  the  defendant  was  cross-examined 
about  this  paper  and  was  asked  to  examine  the  Carroll 
Electric  Company  ])()()k<  to  determine  the  balance  in  this 
account  at  the  time  of  the  lirst  debit,  October  9,  1912.  At 
that  time  it  was  admitted  that  this  ])uri)orted  to  be  a  copy 
of  the  Carroll  Electric  Company’s  general  ledger  account 
against  ]>laintiff. 

The  blaster  called  for  tlie  production  of  the  original  ledger 
account  of  the  (  arroll  Electric  C’ompany  against  plaintiff, 
but  it  was  never  ]U’odnced.  In  my  explorations  through 
^icTlhenny,  in  the  drawer  of  the  defendant’s  desk, 

238  in  his  ofliee.  in  tlie  summer  of  1921,  as  elsewhere  re¬ 
ferred  to,  tliere  were  discovered  the  original  ledger 

accounts  of  the  Carroll  Electric  Company  against  plaintiff 
of  which  these  exhibits  (\  E.  C.  Xos.  3  and  4  purported  to  be 
copies,  !Mcllh(‘imy  said  that  the  (They  were  marked  ^Ic- 
llhenny  Xos.  1  and  2)  original  of  C.  E.  C.  Xo.  3  (^FcTlhenny 
Xo.  2)  was  a  suspense  account.  It  represented  three  pay¬ 
ments  to  i>laintiff  on  a(*count  of  the  Twelfth  Street  con¬ 
struction,  and  it  disclosed  that  the  ledger  entry  date  of  the 
last  date,  though  for  a  i)ayment  in  January,  was  April  24, 
1910. 

TJkewise  when  the  blaster  examined  the  original  of  ( ’.  E. 
(\  Xo.  4  (Mclllimmy  Xo.  1)  he  discovered  im])ortant  and 
signilicant  differences,  other  than  the  omission  of  certain 
conntei-  entri(‘s,  not  alTc'cting  this  suit,  and  not  affecting  the 
balancing  of  the  acc(uint.  First,  the  earlier  portion  of  the 
ledger  account,  from  May,  1911,  to  October,  1912,  was  not  on 
the  co])y.  It  showed  that  in  these  omitted  items,  as  indi¬ 
cated  by  the  l)ookkee]U‘r's  ])encil  footings  just  above  the 
starting  point  of  the  copy,  that  the  credits  to  ])laintiff  ex¬ 
ceeded  the  debits  to  him  bv  .$1,08,  with  the  result  that  in  a 
comi)arison  of  the  later  balances  in  the  oi-iginal  and  the 
alleg(‘d  copy  tlunv  is  that  difference.  Second,  in  the  al¬ 
leged  (*o])y  in  order  of  its  date,  June  30,  1914,  is  a  debit  to 
])laintiif  of  .$130.00,  which  does  not  a]>pear  in  the  original 
in  the  ordm*  of  that  date,  with  the  result  that  there  would 
be  that  fiirtlim*  diffm  ence  in  the  balances  of  the  two  papers. 

This  oi-iginal  ledger  account  (Mcllhenny  Xo.  1) 

239  like  the  all(‘ge<l  co))y  ((’.  E.  (’.  Xo.  4)  shows  debit 
entries  down  to  and  incliuling  Juiir  .30,  1910.  It  is 

haUnufd  icifh  thi'sc  cu fries  included.  Xow,  notwithstand¬ 
ing  the  defendant’s  statements,  as  elsewhere  quoted,  that 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


165 


iindor  the  advice  of  liis  counsel  everything  was  left  as  it 
was,  everything  was  left  in  stdtu  quo,  no  entries  were  made, 
we  lind  here  that  this  account  was  balanced  after,  or  not 
earlier  than  dune  50,  1016,  a  month  after  suit.  But  we  find 
more  than  that,  we  find  also  that  the  balancing  entries  were 
falselv  entered  as  of  Mav  dl,  1916,  the  dav  suit  was  filed, 
both  on  the  credit  side  “bv  balance”  and  on  the  debit  side 
“To  balance”  brought  down.  The  balance  brought  down  is 
$10,729.66. 

Likewise  the  s])ecial  ledger  (sus])ense)  account  of  the 
$2,500  (Mcllhenny  Xo.  2)  wo  lind  balanced  as  of  May  31, 
1916,  the  balancing  enlri(‘s  having  been  omitted  from  the 
alleged  coi)y  (('.  E.  C.  Xo.  3),  but  as  the  last  debit  was 
A])ril  24th,  th(‘re  is  nothing  to  show  whether  this  balancing 
was  on  ^lay  31,  1916,  or  later  and  coincident  with  the  other 
balancing,  and  falsely  entered  as  of  the  earlier  date.  From 
the  close  relation  of  these  ])a|)ers,  it  is  more  than  ])robable 
the  latter  is  the  true  conclusion. 

Xow,  after  the  balancing  of  the  origiiuil  general  ledger 
account  (Mcllhenny  Xo.  1)  and  the  entry  to  balance 
$10,729.66,  there  a]>]>ear  these  items: 


Julv  31,  1911;  To  bill  rend.  7/13/— d  334  $4.27 

“  7  20  — J  339  150.00 


i  < 


i  i 


4  i 


4  4 


4  i 


It  was  admitted  by  the  defendant  that  this  last 
240  item  was  the  item  of  $150  entei’ed  in  the  alleged  copy 
(F.  E.  F.  Xo.  4)  under  date  of  June  30,  1914,  in  the 
regular  order  of  that  date. 

Xotwithstauding  this  debit  was  never  made  in  ]ilaintiff’s 
ledger  account  until  after  suit,  notwithstanding  it  was  not 
on  the  two  bills  i*endered  to  plaintiff  February  25th  and 
April  1,  1915  (J.  J.  ^[.  B.  1  and  J.  J.  Xo.  2),  on  the  latter 
of  which  the  defendant  j)roposed  the  settlement  iu  his  letter 
of  A])ril  1,  1905,  recpiestiug  ])aym(‘nt  of  the  l)alauco,  when 
he  was  confronted  with  the  situation  as  to  this  account 
developed  by  the  ]\raster  he  uudeilook  to  say  it  was  agreed 
upon  between  him  and  the  ]daintiff,  and  that  agreement  was 
in  the  last  conference  before  suit.  "When  counsel  for  de¬ 
fendant  undertook  to  put  a  different  aspect  on  this  account, 
as  later  discussed,  and  produced  what  ])urported  to  be 
anotlier  co])y  of  F.  E.  F.  X'o.  4,  with  a  third  sheet,  it  had 
also  attached  to  it  a  bill  head  of  the  Farroll  Electric  Com¬ 
pany  on  which  was  a  bill  against  plaintiff  for  this  item  of 
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June  oO,  1014;  and  this  bill  was  dated  July  20,  191G.  It 
had  also  on  tin*  left  hand  eoi’iier  the  notation  “J  3.30”,  re- 
ferrin.e:  to  the  patje  of  the  journal  where  the  hill  was  jour¬ 
nalized,  the  same  journal  i)ai»e  a])pearin|L»:  in  the  ledger  ae- 
eount  in  the  tinal  item  referred  to. 

AVhat  do  these  ])a})ers  and  entries  show,  and  what,  there¬ 
fore,  does  the  alleged  sus])ense  aeeount  show? 

1.  The  oi'iginal  ledger  aeeount  was  halaneed  June  30, 
lOlG,  or  later. 

2.  Tlu‘  oiiginal  S|)i‘eial  ledger  aeeount  of  $2,300 
241  was  halaneed  ])i*ohahly  at  the  same*  time,  hut  not 
hef<)r(‘  Mav  .‘>1,  lOltJ. 

3.  3'he  hill  of  $lo0  for  the  horse  and  wagon  was  made  up 
July  20,  lOlG,  its  date,  and  journalized  that  day. 

4.  The  alleged  copy  of  the  general  ledger  aeeount  (C'.  H. 
(?.  No.  4)  was  made  up  its  date  July  21,  1916. 

5.  The  journal  entry  of  the  hill  for  the  horse  and  wagon 
was  entered  in  the  general  ledger  aeeount  on  or  after  Julv 
31,  1016. 

With  these  faets  established  take  the  alleged  susj)ense 
items. 

The  tirst  entry  is  the  ledger  aeeount  halanee 

struek  on  or  after  June  30,  101 G  $10,720  GG 

The  seeond  is  the  speeial  ledger  aeeount  halanee, 
probably  struek  at  the  same  time,  eertainly 
struek  no  earlier  than  May  31,  1016,  its  date  .  2,300  00 

The  third  is  the  item  of  the  horse  and  wagon 
“Not  in  aeeount",  referring,  as  eounsel  for 
defendant  elaims,  to  the  geiuu’al  ledger  aeeount 
as  the  aeeount  it  is  not  in  .  150  00 


Making  a  total  of 


$13,179  GG 


as  against  the  total  of  the  alleged  eopy  of  the 
gejieral  ledger  aeeount,  whieh  inelinies  the 
items  making  u])  the  $2,300  and  the  item  of 
$150,  as  well  as  the  items  making  up  the  $10,- 
720.GG,  datd  July  21,  1016 . 


1.3,180  74 


ami  we  ha\'e  the  difference  of  .  $1  08 

caused  by  the  fact  that  the  alleged  eo])y  (’.  E.  No. 
242  4  was  made  without  taking  notice  of  this  difference 

in  the  earlier  omitted  items  of  the  general  ledger 
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account.  Tliis  being  so  the  only  conclusion  is  that  all  of 
these  papers  were  before  the  person  making  up  the  alleged 
suspense  account;  that  under  instructions  to  the  account¬ 
ant  the  hill  for  $150  was  made  u])  and  journalized  July  20, 
and  the  alleged  copy  of  the  ledger  account  was  made  the 
next  day,  July  21,  1916;  that  the  alleged  suspense  account 
was  then  on  that  day,  or  immediately  thereafter,  made  up 
and  the  item  of  $150,  which  had  not  I’eached  the  ledger  and 
did  not  reach  the  ledger  until  ,Iuly  31,  or  later,  was  desig¬ 
nated  the  item  “Xot  in  account.” 

(5)nnsel  for  defendant  pi’actically  conceded  this  was  true 
when  he  offered  expert  accountants  to  contradict  the  Mas¬ 
ter's  conclusions,  and  he,  in  effect,  conceded  it  to  he  true, 
when  he  was  driven  to  the  position  of  having  the  defendant 
testify  that  these  incriminating  entries  were  not  on  the  orig¬ 
inal  paper,  that  they  were  put  on  after  suit,  hut  he  does  not 
know  how  or  when.  But  this  I  will  treat  of  under  the  Q 
Schedules.  I  may  say  in  passing  that  these  entries  must 
have  had  a  ]mrpose,  like  the  entrievs  as  to  the  $8,000  and 
$500  in  the  defendant's  and  the  X(‘W  Building  lj(‘dger  ac¬ 
counts.  What  the  pur])ose  was  I  do  not  ])retend  to  say. 
Mv  own  inclination  is  to  heli(‘ve  that  the  most  logical  and 
sensible  conclusion  is  that  the  alleged  suspense  account  was 
no  more  than  a  statement  made  up  to  show  the  condition  of 
accounts  between  the  plaintiff  and  th(‘  defendant  for  the  use 
of  the  defendant,  and  was  never  in  anv  sense  an 
243  account  of  anv  character  or  intended  to  he.  This 
conclusion  is  supported  by  the  a])])earance  of  the 
paper.  It  showed  it  ha<l  been  kej)t  folded,  not  o])en  and 
flat  as  all  other  accounts;  it  had  the  perforated  binding 
edge  torn  or  cut  off;  it  had  on  the  back  this  briefing  “State¬ 
ment — J.  J.  ^loebs.” 

It  appears,  therefore,  from  the  foi'egoing  that  there 
never  was  at  anv  tinn?  anv  entry  of  anv  kind  in  either  the 

•  ft  •  • 

books  or  the  records  of  the  Carroll  Blectric  (Company  in  the 
nature  of  a  tentative  or  suspense  credit  to  the  plaintiff. 
All  that  can  be  said,  and  all  that  was  really  necessary  to 
be  said,  was  that  by  agreement  the  plaintiff’s  expenditures 
on  these  properties  should  be  offset  by  the  Carroll  p]lectric 
Company  expenditures  on  his  properties.  It  is  testified 
by  the  defendant,  and  it  is  shown  by  his  letter  of  ^larch 
25,  1915,  to  ^Irs.  (’arroll  and  his  letter  of  April  1,  1915  to 
the  plaintiff,  that  he  and  the  plaintiff  had  agreed  that  the 
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amounts  due  to  tlie  jdaintitT  on  account  of  the  S  and  T 
Street  proj)erties  sliould  stand  unsettled  and  as  an  offset 
to  plaintitf ’s  iiidel)tcdii(‘ss  to  tlic  (’arroll  fdcctric  (\)in])aiiy, 
and  the  plaintiff  in  his  testimony  stated  the  same  thing  suh- 
stantiallv.  This  could  have  been  done  hv  regular  book- 
keeping  entries  of  debit  and  credit,  or  it  could  have  been 
accomj)lished  by  simjily  letting  the  two  accounts  stand 
unadjusted.  The  latter  is  the  course  actually  adopted. 

The  defendant  bctravs  this  when  he  savs  he  told  his  Audi- 

•  • 

tor,  Weschler,  to  allow  plaintiff  a  tentative  credit — 
244  “ill  other  words,  not  to  press  him  for  it.“  There 

never  was  any  occasion  for  any  “sus])ense“  account 
or  “Tentative"  credit.  It  was  a  situation  to  be  taken  care 
of  by  absolute  bookkeeping  entries  or  by  the  absence  of  any 
bookkeejiing  whatever.  The  pleadings  of  the  defendant  in 
this  resi)ect  are  without  real  purpose  and  are  only  a  source 
of  discredit  to  him. 

This  brings  us  to  the  alleged  heavy  indebtc'diiess  of  the 
})laintitT  iijion  whicli  the  defeinlant  jiredicates  his  action  in 
allowing  tentative  cri'dits  in  snspimse  and  liis  refusal  to 
j)ay  jilaintiff  more  than  he  did  on  the  Q  Street  construction. 
L(‘t  us  see  what  was  the  condition  of  the  account  of  the 
])laintiff  with  the  Carroll  Electric  Company  at  the  respec¬ 
tive  dates  of  comjiletion  of  the  pro])erties.  An  analysis  of 
the  ledger  account  of  the  Carroll  Eclectric  Company  against 
the  plaintiff,  b(‘ginning  May  I,  1911,  the  various  bills  here¬ 
tofore  referred  to  as  rendered  to  plaintiff  in  191;")  and  the 
bank  collection  book  of  the  Carroll  Electric  Comj)any,  show 
as  follows: 


On  February  lb,  1912,  the  })laintiff  gave  to  the  defendant 
a  note  credited  on  his  account  in  the  sum  of  $391. .26.  On 
April  30,  1912,  the  balance  of  plaintiff’s  open  account  was 
$109.34,  which  he  over])aid  June  lb,  1912  by  a  cash  ])ny- 
ment  of  $lb2.b0,  a  credit  of  $b  and  a  Bill  Heceival)le  for 
$100.00.  On  Se])tember  27,  1912  there  had  been  additional 
charges  bringing  the  debits  against  him  up  to  $19t).72,  and 
he  had  given  other  not(*s  aggregating  $039.34,  which  brought 
the  credit  to  him  on  open  account.  These  overpay- 
24b  ments  were  no  doubt  in  anticipation  of  final  bill  on 
the  Kith  and  (’olumbia  Koad  A])artment  being  built 
by  plaintiff,  which  final  bill  went  into  the  ledger,  in  the 
sum  of  $l,b07,  December  31,  1912.  When  that  entrv  was 
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made,  the  balance  clue  by  plaintiff  was  $950.64,  and  against 
this  balance  plaint ilT  gave  his  note  February  11,  1913,  at 
IM)  (lays  for  $1,000.  With  additional  charges  the  debits 
against  ])laintitf  inci’easc'd  to  $1,010.78  on  April  30,  making 
the  net  indebtedness  of  plaintiff  on  open  account  $10.78 
(not  $1295.76  as  stat(‘d  by  the  defendant  in  his  answers  to 
interrogatories)  on  May  1,  1913,  the  date  of  completion  of 
the  8  Street  building,  as  against  which,  together  with  the 
note  for  $1,000,  the  plaintilf  had  expended  on  the  S  Street 
building,  in  excess  of  the  loan,  $773.68.  As  the  bank  col- 
h'ction  book  does  not  exteinbv/  back  of  September,  1914, 
the  status  of  the  notes  of  191l2  (*annot  be  determined,  though 
from  the  defendant’s  answers  to  interrogatories,  stating  the 
])laintiff  was  indebted  on  notes  amounting  to  $800  when  the 
first  S  Street  rents  came,  which  was  in  June,  after  the  note 
for  $1,000  matured  (^lay  11,  1913)  they  were  all  presumably 
])aid.  During  this  ])eriod  the  o])en  account  had  not  changed. 
With  the  note  included,  the  total  indebtedness  of  plaintiff 
June  9,  1!)13  was  $810.78,  or  but  $37.10  above  his  expendi- 


tnr(‘s  on  S  Street. 

On  January  31,  1914,  when  the  T  Street  ])roperty  was 
(‘ompletod,  the  plaintiff  was  indebted  to  the  Carroll  Electric 
Company  in  the  sum  of  $4,238.53.  For  the  reason 
246  before  stated  the  figures  as  to  the  notes  of  plaintiff 
must  be  taken  from  the  answers  to  interrogatories, 
which  claim  the  amount  at  this  time  to  bo  $1,350.00.  As 
against  this  indebtedness  ])laintiff  was  entitled  to  the  offset 
for  his  excess  disbursements  on  S  and  T  Strets  of  $2,940.12, 
leaving  his  net  indebtedness,  including  notes,  $2,648.41,  not 
considering  his  share  of  S  Street  rents,  caused  by  plain¬ 
tiff's  o])eration  at  19th  and  Diltmoi-e  Streets,  charged  on 
tlie  ledger  Dc*cember  31,  1913.  The  defendant  stresses  the 
notes.  He  says  he  never  (pnvstioned  or  doubted  plaintiff’s 
solvency  and  the  notes  appai’cnitly  were  always  paid  in  due 
course  in  full,  or  by  curtailment. 

On  October  12,  1914,  the  Auditor  of  the  C’arroll  Eclectric 
(Mmpany  wrote  to  the  plaintiff,  at  the  direction  of  the  de¬ 
fendant,  asking  if  he  could  help  them  out  in  a  financial  way 
r.nd  stating  that  anything  he  could  do  would  be  appre¬ 
ciated,  so  that  apparently  at  that  time  the  plaintiff  and 
the  defendant  were  not  at  arm’s  length  by  reason  of  any 
large  indebtedness  as  alleged.  The  indebtedness  of  the 
plaintiff  to  the  Carroll  Electric  Company  at  that  time,  in- 
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cludiiiiC  a  cri'dit  of  I’oacliin.iL;’  tlio  l(‘d^or  tlireo  days 

later,  ()elol)ei‘  17,  11)14,  was  $‘J.‘JS7.01)  ovt‘r  and  above  his 

iiidebtediH'ss  oil  two  notes  auL*T»\i:at i ii:^’  if‘J,0()(),  as  airainst 

wliieli  li(*  was  entitleil  to  bis  ei'edits  on  S  and  V  Stroet- 

anionntinir  to  ^‘2,1)40.1-,  l(‘avinir  a  balance  due  by  him  of 

$l,.‘Ub.!)7,  without  considerinii'  his  share  of  the  S  and  T 

Stn‘(‘t-  ia*nts,  then  in  tin*  hands  of  the  d(‘f(‘ndant. 

247  tbi  F(‘biaiaiv  2.'),  IDl.”)  verv  lai’i^c  d'‘bits  were 

•  •  * 

ehare:(Ml  n])  a.irainst  tlu‘  plaintiff  on  the  ledtrer  of 
th(‘  (’aia’oll  Iv'lectric*  Foinjiany  by  i-(*ason  of  his  o])eratioiis 
at  Fifte(*iith  ainl  X,  Fieliteenth  and  1\  and  Xinetecnith  and 
l>iltTnnr(‘,  and  on  this  date  a  bill  was  s(‘nt  to  him.  Th(‘  md 
balance  dn(‘  by  him  Fidnaiary  27,  IDF*)  was  ^^(1,221 .7)1),  ov(‘r 
and  above  his  two  notes  a,ue:r(‘i;‘at inu:  ifl,20().  As  airainst 
this  plaintiff  was  entitled  to  an  off-s(‘t  foi*  his  (‘Xjienditures 
on  S  and  M’  s^2,D4D.12  and  his  (h‘i)osit  on  the  Q  Street  lot 
of  h‘avinir-  a  lad  balance  of  J^4.2S1.47,  not  consiih'rinir 

his  shai’e  in  th(‘  rents  of  S  and  T.  Tt  was  in  this  situation, 
on  .\rai‘('h  2b,  l!)lb,  while  tin*  bbnith  and  St  I’ecd  (*onstrnc- 
tioiis  W('re  eoiim-  on,  that  the  defendant  wrote  to  Mrs.  Far- 
roll  statinir  hi‘  conld  ei’ect  tin*  (^>  Street  bnildinir  on  funds 
he  had  of  hei's  plii^^  what  ;he  plaintiff  owimI,  and  would 
sidtle  with  plaintiff  after  tin*  buildine."  was  finish(‘d  by 
ci-editinir'  his  account  with  tin*  com])any;  that  th(‘  (hdbuid- 
ant  luul  a  conv(‘i*sat ion  with  plaintiff  on  th(‘  same  subject 
about  tlu‘  dat(‘  of  the  aboV(‘  lettm*  and  a  few  davs  after, 
on  Api-il  1,  11)17),  wrot(‘  to  plaintiff,  who  was  then  exy)end- 
inir’  his  own  moiu'y  in  erect inir  the  Stn*et  bnildinir^  ])ro- 
])osinir  the  ci’edit  to  him  of  amounts  alh'ired  to  be  due  on 
th(‘  S  and  T  St  read  -  propeidies,  and  asked  th(‘  ])laintiff  to 
ari’anirc'  to  s(dtle  the  balance.  whi(di  the  defendant  showed 
in  tin*  a('count  (‘indosed  in  his  hdt(‘r  as  i^d.DDd.l 2,  exclusive' 
of  th(‘  SI, 201)  of  notes,  wher(‘as  the  account  shows  $.‘>,181.47, 
(‘Xediisive  of  th(‘  no^es,  du(‘  ])rinci])ally  to  the  false  (*redits 
on  S  and  'V  Sti'eed-  ])i-opos(‘d,  shoid  by  $(>47.77).  The 
2FS  defendant's  statement  of  rents  on  this  date,  April 
1,  IDlb,  shows  a  md  amount  in  hand  of  $822.07),  of 
which  plaintiff  was  (uititled  to  one-half. 

On  .Tuiu‘  12,  IDlb,  wluai  tin*  Street  property  was  sub¬ 
stantially  finisiied,  the  ])lai]di(f  wa.s  indebted  to  the  Car- 
roll  Kh'cti-ic  ('onpeany  in  tlu‘  sum  of  $0,7104. (>9,  over  and 
above*  his  two  notes,  then  i*(‘eluc(*d  bv  curtails  to  $900.  As 
airainst  this  balance  he  was  entitled  to  credit  for  his  ex- 
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peiiditiircs  on  S  and  T  St  roots,  ^i^2, 1)40.12,  and  his  oxpondi- 
tnros  on  (^)  Stroot,  tlion  ahoiit  ooin])lotod,  $3,919.22,  or  a 
total  of  $(),8r)9.34,  loavini;-  a  not  indi*l)ti*dnoss  ])y  liirn,  in- 
oliulin^’  tlio  notos,  of  $345.3."),  oonsidorably  loss  tlian  the 
faco  of  his  notos,  without  oonsidoring’  tho  routs  of  the  S 
and  T  Stroot  ])ro])ortios.  At  tliis  timo,  tho  dofondant  again 
wroto  to  Mrs.  Carroll  that  tho  ooni])any  wonhl  adjust  plain¬ 
tiff’s  aocount  and  tho  oxooss  on  tho  S  and  T  Street  prop- 
(‘rtit‘s,  hut  ho  said  nothing  about  (^. 

On  Juno  28th,  tho  dofondant  wrot(‘  to  tho  y>laintiff  sug¬ 
gesting  that  they  have  tluMi*  aooounts  balanood  and 
straightonod  out  to  thoir  inutual  intorost. 

On  August  (),  1915,  wIkmi  by  tin*  stamp  on  its  faoo  the 
(hd’ondant  is  shown  to  hav(‘  iHHHMVod  tho  ])laintiff’s  state- 
niont  of  oost  of  (^)  Stroot,  tin*  indobtodnoss  of  tho  plaintiff 
to  tho  Carroll  Kloctrio  Company  was  $(),5()2.48,  over  and 
a))ovo  his  note  i‘(*duood  to  $400.  As  jigainst  this  he  was 
(‘iititlod  to  credit  for  his  ox])(*ndituros  on  S,  T  and  Q  Street 
amounting  to  $0,58!). .34,  h'aving  a  balanoo  due  by 
24!)  him,  inoluding  tin*  note,  of  $103.14,  oonsidorably  less 
than  tho  faoo  of  his  note*,  without  oonsidering  his 
share  of  routs  of  S  and  3’  Streets.  3’ho  rent  rooords  of 
Salisbury  &  Company  show  that  tho  rents  of  the  Tenth 
Street  property  began  in  part  fi-om  August  1,  1915.  On 
September  11, 1915,  when  tho  Tenth  Stroot  oonstruction  was 
tinishod  and  tho  Twelfth  Stroot  oonst motion  had  begun  the 
indebtedness  of  the  plaintiff  to  the  Cari-oll  Electric  Com¬ 
pany  was  $(),5()3.38,  over  and  above  his  note  reduced  to 
$.300.  As  against  this  ho  is  ontith‘d  to  credit  for  his  ex- 
])onditures  on  tho  S,  T  and  Q  Stroot  j)ro])ortios  amounting 
to  $6,859.34,  plus  one-half  of  his  expenditures  on  Tenth 
Street,  $630.34,  leaving  a  balano(‘  duo  to  him  of  $626.30, 
with  the  note  included,  although  dofondant  held  the  note, 
without  considering  ])laintil‘f 's  intorost  in  tho  rents  of  S, 
T  and  d^enth  Street. 


On  December  31,  1915,  while  the  Twelfth  Street  con¬ 
struction  was  under  way,  jilaintiff's  indebtedness  to  the 
Carroll  Electric  Comi)any  was  $10,553.77,  on  open  account, 
duo  to  tho  operation  at  Eightooiith  and  1  Streets.  As 
against  this,  he  was  entitled  to  credit  for  his  advances  on 
S,  T,  Q  and  Tenth  Streets  amounting  to  $7,489.68,  leav¬ 
ing  a  balance  duo  by  him  of  $3,064.09,  subject  to  further 
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reduction  for  his  expenditures  on  tlie  Twelfth  Street  prop¬ 
erly  in  the  ])erio(l  of  n(*ai’ly  four  montlis  previous,  no 
douht  eijual  to  it’  not  in  excess  of  this  balance  (his  net  ex- 
])enditures  by  March  1,  Iblb,  i*i*achinu-  $r),lH7.T2),  without 
considerin;^-  his  share  of  rents  of  the  S,  T  and  Tenth 
‘JjO  Street  proi)erties. 

At  completion  of  12th  Street  buildinii’  March  3, 
Iblb,  the  balance  due  to  the  })laintiff  by  the  olYsetting  of 
these  accounts,  considering  the  Jr2,3()()  ])aid  by  the  Carroll 
Hlectric  (’oin])any  on  his  total  ex})enditures  of  $8,247  on 
Twelfth  Street,  was  $2,883.03,  without  considering  his 
sliaiH'  of  th(‘  rcmts.  I>v  additional  small  d(‘bits  and  a  credit 
(net  $17.’). 8‘))  this  balance  in  i)laintiff's  favor  was  reduced 
by  the  time  the  alleged  sus])(‘nse  account  was  made  up  to 
$2,707.14,  the  amount  of  the  alleged  net  susi)ense  credit 
($2.r)r)7.14 )  plus  the  itmn  of  the  horse  and  wagon,  $150, 
impro])erly  charg(*d.  It  a])pears  from  the  foregoing 
tliei-efore  that  during  the  ])eriod  of  the  business  relations 
of  th(‘s»‘  parties  cov(*r('d  by  this  h‘(lgei’  account,  about  five 
years,  tlic  plaintiff  dealt  considm-ably  with  the  (Airroll 
Kh‘(*tric  Com])any,  anil  was  accustomed  to  settle  his  bills 
])artly  by  notes,  and  that  he  was  indebted  at  times  and 
temporai’ily  in  some  large  sums;  but  it  appears  also  that 

this  course  of  d(‘alings  was  not  onlv  usual  but  was  entirelv 

»  •  •> 

satisfactory  to  the  defendant,  and  that  there  never  ap- 
])eared  to  be  any  dissatisfaction  on  the  part  of  the  defend¬ 
ant  with  it.  'riiei’c  could  not  be  in  view  of  the  fact  that 
])laintilY's  indebtedness  on  open  account  was  never  of  any 
considerable  moment,  never  large  for  any  unusual  or  ex¬ 
tended  ])erio(l :  and  in  view  of  the  fact  as  a])pears  the  de¬ 
fendant  was  always  substantially  and  at  times,  ]Larticu- 
larly  during  the  operations  on  Tenth,  Q  and  Twelfth 
Streets,  wholly  ])rotected  by  his  counter  indebtedness, 
either  incurred  or  daily  accumulating,  and  as  well 
251  by  the  income  from  the  ])ro])erties  in  suit  which  he 
wholly  controlled,  accumulated  and  used  to  the  ulti¬ 
mate  amount  of  nearly  $5,000  net,  and  as  well  by  the  control 
of  plaintiff's  net  interest  in  the  properties,  through  Mrs. 
('arroll's  title,  always  consideralile.  The  net  result  of  the 
accounting  shows  that  defendant  was  always  protected 
fully  and  that  his  action  in  allowing  these  mutual  accounts 
to  offset  each  other  was  not  because  of  any  indebtedness 
of  plaintiff,  but  a  natural  and  proper  action  in  view  of  the 
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situation  and  relations  of  the  parties,  always  so  under¬ 
stood  and  ai2:reed  to  l)etween  them. 

The  Builder's  Profit. 


(Schedules  0-00-000.) 

The  defendant,  according  to  liis  pleadings,  was  pain¬ 
fully  ignorant  of  many  things  connected  with  the  trans¬ 
actions  in  suit,  notwithstanding  that  he  went  on  from  one 
operation  to  the  other  upon  a  mere  verbal  understanding 
with  the  plaintiff,  in  the  face  of  his  assertions  that  Mrs. 
Carroll  wanted  a  written  agreement  as  to  S  Street,  was 
dissatisfied  with  the  S  Street  transaction,  and  wanted  a 
written  agreement,  as  to  T  Street,  was  dissatisfied  with  the 
T  Street  transaction,  and  again  insisted  upon  a  written 
agreement  as  to  Q  Street  transaction,  saying  she  did  not 
trust  the  plaintiff.  One  of  his  exjiressed  ignorances,  con¬ 
tained  in  the  allegation  of  his  answer,  is  that  one  feature 
of  the  agreement  which  ^Irs.  Carroll  originally  demanded 
for  the  S  Street  j)ro|)erty,  in  addition  to  the  agreement  to 
limit  cost  to  the  loan,  was  that  the  plaintiff  should 
252  wait  for  any  builder’s  pi'ofit  until  the  property 
could  be  sold,  and  that  plaintiff  had  never  disclosed 
whether  any  Iniilder's  ])rofit  was  included  in  the  alleged 
cost;  and  the  same  with  resjiect  to  T  Street.  He  further 
alleges  that  he  proposed  to  the  plaintiff  on  behalf  of  ^Irs. 
Carroll  that  she  would  pay  him  a  reasonable  builder’s 
commission  or  profit  on  the  cost  of  Q  Street  and  that  ])lain- 
tiff  accepted  the  same,  and  that  plaintiff  never  disclosed 
how  much  of  his  claim  of  cost  of  Q  Street  consisted  of  the 
builder’s  commission  or  profit  that  Mrs.  Carroll  agreed 
to  pay;  that  jilaintiff  never  disclosed  whether  any  builder’s 
profit  was  included  in  the  cost  of  Tenth  Street ;  that  at  the 
time  ])laintiff  was  em])loye(l  to  remodel  and  i-econstruct 
Twelfth  Street  he  agi'eed  to  do  it  for  cost,  ])lus  a  fair  and 
reasonable  builder’s  commission,  and  the  Carroll  Electric 
Company  accepted  this  ])ro])osal  and  agreed  to  pay  cost 
plus  a  reasonable  builder’s  commission;  that  at  the  time 
of  his  rendering  of  the  statement  of  cost  of  Twelfth  Street 
the  plaintiff  claimed  from  the  Carroll  Electric  Company 
a  builder’s  commission  or  profit  of  15  per  cent,  which  from 
the  defendant’s  intimate  knowledge  of  building  operations 


174 


II.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


lie  know  to  1)0  execessive  and  tlierefore  refused  to  pay; 
that  he  offered  to  pay  a  reasonahle  commission  which  might 
be  agreed  n])on  by  disinter(‘sted  r(‘asonable  builders,  and  at 
their  last  interview  in  June  ])laintiff  left  him  under  the  im¬ 
pression  that  he  would  accejit  a  reasonable  and  fair  com¬ 
mission. 

253  The  plaintiff  replies  that  from  the  itemized  state- 
nn*nts  furnisluMl  to  tlie  defendant  the  latter  could 

have  easilv  verified  tliat  neiilier  commission  nor  builder’s 
profit  was  charged  up,  and  he  denies  that  he  ever  had  any 
conversation  with  the  defendant  as  to  builder’s  profit,  and 
says  tliat  the  agreement  contem])lated  a  division  of  the 
profits  on  the  ])ro])erty,  if  any,  after  sale,  and  the  return 
to  ^Irs.  Carroll  of  her  advances.  He  denies  that  the  de¬ 
fendant  ever  communicated  to  him  any  ])roposal  that  ^Irs. 
Carroll  would  pay  him  a  builder's  profit  on  Q  Street.  He 
denies  that  he  was  to  receive  anv  builder’s  commission  on 
Twelfth  Street  or  ever  made  a  demand  for  a  15  per  cent 
commission,  or  that  iirior  to  the  repudiation  by  the  defend¬ 
ant  of  their  understanding  and  agreement  and  the  numer¬ 
ous  efforts  of  ])laintilT  to  secure  a  compromise  there  was 
any  discussion  of  a  builder’s  [irolit. 

Mrs.  Carroll  did  not  know  of  anv  discussion  as  to  the  in- 
elusion  of  a  builder's  ])rofit  in  the  S  Street  transaction  and 
does  not  remember  whether  anvthing  was  said  about  a 
builder's  prolit  on  f/tr  T  Street.  She  said  that  the  writ¬ 
ten  agreement  she  wanted  on  S  Street  was  that  if  anv- 
thing  happened  to  the  defendant  she  would  realize  what 
she  put  into  it,  a)f'/  that  ivas  all,  which,  as  before  stated, 
corroborates  the  plaintiff’s  contention  as  to  Mrs.  Carroll’s 
relation  to  the  transactions.  She  said  that  ])laintiff  was  to 
get  a  builder's  fee  out  of  Street,  but  that  she  did  not 
renuunber  how  much : — she  did  not  know  what  a 

254  builder's  ])rotit  was,  she  ])resumed  that  was  what 
was  ])aid  for  buikling  a  house.  Asked  what  she  knew 

about  a  builder's  fee  at  that  tune,  she  said  she  let  the  de¬ 
fendant  attend  to  that  for  her,  and  does  not  know  how 
much  she  was  to  ])ay  plaintiff  for  his  services:  yet  when  tin? 
defendant's  answer  was  read  to  her  on  this  subject  she 
said  she  did  not  know  if  the  total  cost  of  Q  Street  as  set 
out  in  her  interrogatories  included  any  building  protit  to 
plaintiff. 
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The  defendant  on  cross-examination  being  referred  to  liis 
answer  and  asked  if  tlie  ])laintiff  was  to  get  any  builder’s 
l)rolit  on  S  Street,  said  that  plaintiff  was  to  get  one-half 
of  the  prolits  on  sale,  and  then,  after  intimating  that  ho 
meant  that  the  plaintiff's  items  of  cost  might  include  a 
concealed  builder’s  profit,  he  admitted  that  he  made  no  in¬ 
vestigation  or  effort  to  verify  the  accounts  and  further 
admitted  that  it  was  not  his  belief  at  that  time  that  any 
such  padding  of  the  account  liad  taken  ])lace,  and  that  it 
was  not  his  b(*lief  at  the  time  he  was  testifying.  Asked  to 
ex])lain  his  statement  then  he  could  only  answer  evasively. 
He  admitted  that  he  knew  wliat  a  builder’s  profit  meant  in 
the  trade,  but  fimilly,  in  r(‘sponse  to  a  ({uestion  by  the 
blaster,  said  that  he  had  not  used  the  term  in  its  technical 
sense,  that  is,  a  commission  on  cost. 

He  testified  that  plaint i If  was  to  get  a  reasonable  com¬ 
mission  for  buil  ling  Q  St  read,  which  he  understood  from 
inquiry  among  builders  at  that  time  would  be  10  per 
255  cent,  and  which  on  the  basis  of  $5,000  as  the  esti¬ 
mate  would  b(‘  $500.  1T('  said  that  lu*  communicated 

the  offer  of  Hi-s.  Carroll  to  ]>]aintiff  hcfin'c  the  Q  Street 
Jot  iras  purehasefJ ;  that  he  asked  the  ]ila intiff  very  ])osi- 
tively  about  the  commission  that  he  would  charge  aiul  the 
plaintiff  said  “T  have  not  tiaaated  you  unfairly  in  any  of 
the  other  transactions  and  1  will  treat  you  all  right  on  this 
one;”  that  that  was  all  that  was  said  and  tli(‘re  was  an 
agreement  then,  as  he  uiuhn-stood  it,  that  the  plaintiff 
would  build  for  a  reasonable  ])ercentage  of  cost.  He 
claimed  that  the  commission  to  the  plaintiff  on  Q  Street 
was  to  be  taken  in  as  part  of  tlie  cost,  but  admitted  that 
he  received  the  ])la intiff’s  statcnneiit  of  cost  of  (J  Street 
on  August  f),  1!)1.),  did  not  sc(*  on  that  statcnneiit  an  item 
of  builder’s  commission,  and  did  not  ask  plaintiff  wlndher 
any  such  was  incl’id(‘d;  that  tlnn-e  was  no  allowance  of 
such  a  commission  in  th(‘  all(‘g('d  snspcnise  account  and  no 
item  on  the  books  of  tlu'  Cari’oll  Hlectric  (V)m])any  to  show 
such  an  obligation  to  ])laintilT;  and  that  no  commission  had 
ever  been  ])aid  the  ])laintiff. 

Plaintiff  testitii'd  that  tin'  f)  Stre(‘t  opei’ations  were  car¬ 
ried  on  under  the  same  genei'al  conditions  as  S  and  T  and 
the  ownershi])  was  to  be  the  same.  Xothing  was  ever  said 
to  him  about  building  Twelfth  Street  for  a  builder’s  com¬ 
mission  or  profit. 
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On  direct  the  defendant  testified,  contrary  to  his  first 
cross-examination,  that  he  communicated  Mrs.  Carroll’s 
jiroposition  in  respect  to  Q  Street  to  the  plaintiff 

256  u'Jteii  the  plaintiff  delivered  to  him  the  contract  re¬ 
ceipt  for  the  pnrcha.^e  of  the  lot,  and  that  he  then 

discussed  with  ])la intiff  and  reached  the  tentative  agree¬ 
ment  that  i)laintiff  would  Iniild  the  flat  for  Mrs.  Carroll 
for  a  reasonable  commission/’  the  usual  commission.” 
lie  testified  that  at  the  final  conference  before  suit,  which 
was  to  balance  the  accounts,  all  properties  were  taken  up 
and  considered  as  tliey  were  handled;  that  they  agreed  on 
everything  until  they  got  down  to  the  Twelfth  Street  prop¬ 
erty  on  which  ])laiiitiff  wanted  to  charge  a  15  per  cent  com¬ 
mission,  alleging  as  a  reason  that  the  Carroll  Electric  Com¬ 
pany  had  charged  liim  a  15  per  cent  commission;  that  tlie 
conference  ended  about  midnight  with  the  agreement  that 
both  of  them  would  think  it  over  on  a  15  per  cent  basis; 

that  the  liuures  on  the  S  and  T  Street  statements  onlv 

*  • 

formed  a  ])art  of  all  of  it ;  that  there  were  some  other 
figures  going  to  show  costs  and  so  forth  on  other  build¬ 
ings;  that  they  were  in  accord  and  there  was  no  dispute  on 
the  figures. 

He  further  testifKHl  that  wluui  ])laintilf  and  he  and  Louis 
1).  Carroll  visited  the  Twelfth  Street  building  and  dis¬ 
cussed  the  ])lans  for  im])rovements,  Louis  I),  (hirroll,  be¬ 
fore  theif  left  the  building,  asked  plaintiff  if  the  estimate 
of  $10,000  included  his  fee  or  j)ercentage  and  ])laintiff  said 
it  did  not;  that  Louis  1).  Cairoll  asked  ])laintitf  what  fee 
he  was  going  to  charge  and  ])laintiiT  said  he  would  charge 
”the  u^ual”  or  “u  reasonable” — he  was  not  sure 

257  which,  buihhu-'s  commission.  He  then  said  that  at 
the  last  conference  before  suit,  after  all  the  amounts 

due  to  plaintiff  on  const  met  ion  were  agreed  ip^on,  the  (pies- 
tion  of  commissions  came  u]);  that  plaintiff  then  proposetl 
to  reliiupiish  any  li<*n  he  had  on  S  and  T  Street-  provided 
witness  ])aid  him  the  commission  on  Q  and  Twelfth  Streets 
and  conveyed  the  Tenth  Street  property  to  plaintiff,  plain¬ 
tiff  to  re])ay  him  all  moneys  he  had  invested  in  Tenth 
Street  with  interest ;  that  he  then  asked  plaintiff  what 
commission  he  wanted  and  ])laintiff  said  the  same  the  Car- 
roll  Electric  Company  had  charged  him,  15  per  cent,  to 
which  he  objected;  they  then  discussed  the  sale  of  S,  T  and 
Tenth  at  auction  and  a  division  of  profits  and  losses  and 
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a  ten  per  cent  commission  to  plaintitY  on  Q  and  Twelfth; 
that  they  left  the  office  with  the  suggestion  that  each  think 
the  thing  over  and  that  the  next  he  knew  he  was  served 
with  a  summons  in  this  suit. 

Right  here  it  is  proper  to  call  attention  to  this  statement 
in  connection  with  the  i)laintiff ’s  reply,  in  which  he  says  that 
no  (piestion  of  commissions  on  Twelfth  Street  was  ever 
discussed- i)rior  to  his  efforts  to  elYect  a  compromise.  This 
statement  of  the  defendant  i)lainly  shows  by  reason  of  the 
variation  from  the  agreements  established  that  it  was  a 
discussion  of  a  proposition  of  compromise. 

On  cross-examination  the  defendant  said  that  ivhen  plain¬ 
tiff  surrendered  the  receipt  for  the  deposit  on  Q  Street  and 
said  he  was  out  of  it  he  thought  plaintiff  meant  to  drop  the 
matter  entirelv  and  that  he  did  not  recall  auv  further 
258  conversation  at  that  time.  Asked  to  explain  plain- 
titf’s  building  the  building  he  said  that  he  and  plain¬ 
tiff’  had  an  understanding  subsequent  to  that,  perhaps  be¬ 
ginning  at  that  time  and  consummated  subsequently,  that 
l)laintiff  would  l)uild  on  this  commission;  that  they  had 
meetings  and  discussed  it.  Here  is  the  second  contradic¬ 
tion.  First,  the  agreement  was  for  a  builder’s  commis¬ 
sion  before  the  lot  was  purchased;  then  it  was  at  the  time 
that  the  contract  receipt  for  i)urchase  was  delivered;  lastly 
it  was  suhse(iuent  to  that  time,  })erhaps  beginning  at  that 
time  and  consummated  subsequently.  Later,  the  defendant 
again  testilied  that  he  would  say  rerq  posit irelq  that  the 
agreement  was  at  the  time  i)laintiff  i)resented  the  contract 
receipt,  and  then  again  at  that  time  or  subsequent,  all  these 
variations  being  interpolated  in  the  cross-examination  as 
to  whv  in  that  case  ^Irs.  Carroll  went  to  Barnard  &  John- 
son’s  for  the  loan. 

Louis  1).  Cai'roll  testifying,  said  that,  after  the  visit  to 
Twelfth  Street,  where  plaintiff  gave  his  estimate,  they 
walked  hack  to  514  Tivelfth  Street,  he  and  the  plaintiff  and 
the  defendant,  and  white  walkiny  back,  he  asked  the  plain¬ 
tiff  the  direct  (jiiestion  what  he  would  charge  on  this  ap- 
})roximate  figure  of  $10,000,  and  plaintiff’  said  he  would  do  it 
for  a  reasonable  commission,  but  he  did  not  ask  plaintiff 
what  a  reasonable  conimission  would  be.  This  is  a  direct 
contradiction  between  the  defendant  and  Louis  D.  Carroll 
as  to  the  place  where  this  alleged  conversation  took 
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251)  place,  tlio  defendant  saying  it  occurred  inside  the 
building  and  J^ouis  1).  C’arroll  saying  it  occurred  after 
they  left  the  building,  each  statement  being  direct  and  posi¬ 
tive. 

Lhider  examination  by  the  Master  the  defendant  said  that 
at  the  time  he  received  the  i)laintiff’s  statement  of  cost  of 
the  Tw(‘lfth  Street  in  the  enveloi)e  post-marked  “April 
11),  1 1)1(1, "  there  was  no  controversy  between  him  and  the 
l)laintil‘r,  and  that  the  last  conversation  testitied  to  by  him 
occurred  just  b(‘fore  suit  was  instituted,  slightly  prior  to 
June  1,  IDlb;  that  the  i)laintiff  made  the  demand  for  settle¬ 
ment;  that  the  from  his  side  (cas  refusing  to  pay 

plainti/f  15  per  cent  on  Twelfth  Street;  that  they  agreed 
on  the  amounts  due  i)laintiff  and  the  C’arroll  Electric  Com- 
l)any  and  the  rent  statements  were  also  submitted;  that  Q 
Street  was  included  in  the  transaction;  that  there  were  no 
commissions  on  (J  Street  or  T;  that  plaintiff  made  no  claim 
for  com  missions  on  Q.  The  Master  again  asked  him  if 
plaintiff  made  any  claim  for  ct)mmissions  on  Q  Street  and 
then  appaicmtly  realizing  the  signilicance  of  the  (piestion 
and  the  sli})  he  ;/Kid  made  in  his  })revious  testimony  about 
this  conference,  he  changed  his  testimonv  and  stated  that 
the  plaintiff  wanted  15  per  cent  on  (J  and  Twelfth  Street; 
that  th(‘y  split  on  15  per  cent  on  (^)  and  Twelfth.  His  at¬ 
tention  being  called  to  the  statement  of  his  answer  (Para¬ 
graph  10)  that  it  was  on  the  15  i)er  cent  commission  on 
Twelfth  Str(‘et,  h(‘  said  it  was  on  both  because  both  were 
discusse<l  at  the  same  time  and  that  the  15  per  cent 
2G0  was  objected  to  in  both  cases.  Asked  if  he  over¬ 
looked  that  in  his  answer  he  says  that  if  that  ques¬ 
tion  was  asked  he  ))robably  did  not  answer  it;  that  now 
he  says  that  plaint i If  also  claimed  15  ])er  cent  on  Q  Street. 
Here  is  a  direct  contradiction,  in  two  diametrically  opposed 
statements,  the  last  contradicting  all  his  ]>revious  testi* 
mony,  a  contradiction  which  he  would  not  have  had  the  op- 
])ortunity  to  explain  had  not  the  ^Master  directed  his  at¬ 
tention  by  his  (|iu‘stions  to  the  ])oint.  The  Q  Street  lot  was 
pui‘chas(‘d  January  2(5,  1915,  the  deposit  receipt  contract 
])resented  to  the  defmidant,  the  next  dag,  arrangements 
were  immediattGv  made  for  a  loan  and  the  loan  was  avail- 
able  February  Sth  and  afterwards  fell  through;  the  sale 
settlement  was  made  March  8;  construction  began  March 
10th  and  was  completed  about  the  middle  of  June  when 
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the  i)roi)erty  was  traded  Tor  the  Twelfth  Street  property; 
tlie  plaiiititf’s  statement  of  cost  was  received  })y  the  de¬ 
fendant  on  tlie  ()th  of  August,  1915.  The  plaintiff  saw  no 
builder’s  connnission  on  it,  and  said  nothing  about  it.  Al¬ 
though,  he  says  credits  in  suspense  were  allowed  to  the 
plaintiff  on  all  of  these  ])roj)erties,  including  Q  Street,  the 
credit  on  Street  is  for  the  (‘xact  balance  of  the  ])laintiff’s 
stat(*nu‘nt  of  c(>st  aftt*r  dediuding  the  $-,000  paid  by  the  de¬ 
fendant.  Never  at  any  time,  in  any  place,  in  the  records 
of  the  defendant  or  the  (’arroll  Klectric  Company  or  in  the 
recollection  of  ^Irs.  Carroll  or  of  the  defendant,  was  there 
ever  anything  said  on  the  subject  of  a  builder’s  commis¬ 
sion  being  allowed  or  i^aid  to  the  plaintiff  on  the  cost 
201  of  the  Q  Street  Street  i)roperty,  not  even  in  the  final 
discussion  before  suit.  When  the  defendant  had  his 
attrition  called  by  the  Master  to  this  situation,  and  he  real¬ 
ized  the  significance  of  it  he  (luickly  changed  front,  but 
then  could  not  exi)lain  this  statement  of  his  answer,  limit¬ 
ing  the  dispute  between  himself  and  ])laintiff  at  the  final 
confertmce  to  the  (piestion  whether  or  not  the  ))laintiff 
should  have  a  15  per  cent  oi*  a  10  per  cent  commission  on 
Twelfth  Street. 

The  only  place  where  any  suggestion  as  to  this  commis¬ 
sion  appears  of  record  is  in  the  letter  from  the  defendant 
to  Mrs.  Carroll,  March  25,  1915.  AVlieii  the  Master  asked 
him  about  the  ex])i’cssion  in  that  letter,  whether  it  referred 
to  ])laintifCs  commission  and  why  he  (the  witness)  pro- 
])ose<l  to  charge  it  to  himsedf,  he  tirst  said  he  would  not 
say  the  letter  referred  to  the  plaintiff’s  commission,  that 
he  did  not  know  what  it  was.  Later,  at  another  session,  he 
said  he  thought  that  it  I'cferred  to  the  plaintiff’s  commis¬ 
sion;  that  he  thought  the  notation  “Inc.  5  to  10%  Joe,”* 
meant  “inclusive”  and  related  to  the  builder’s  commis¬ 
sion;  that  he  was  nevei*  clear  as  to  the  commission  referred 
to  in  that  letter.  There  is  no  evidiuice  in  this  case  that  plain¬ 
tiff  ever  knew  anything  about  this  letter — presumably  he 
did  not — and  in  view  of  the  defendant’s  methods  I  would 
be  very  loth  to  give  any  weight  to  such  declaration  of  his, 
in  the  face  of  tiie  other  evidence  in  the  case. 


Later,  the  defendant,  under  examination  by  the  Master, 
testified  that  he  and  plaintiff  discussed  and  fixed 
202  the  ])ercentages  of  commission  on  Q  and  Twelfth 
Street  before  operations  began.  Asked  what  it  was, 
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he  said  a  reasouahlc  builder’s  commission,  but  told  by  the 
Master  that  he  had  asked  him  whether  thev  had  ev^er  dis- 
cussed  a  spf'clfir  rate  he  said  they  never  did.  Asked  why, 
he  said  by  i-easoii  of  coulideuce  in  the  plaintitT.  Asked  why, 
if  he  knew  what  a  rensoiial/Ir  builder’s  commission  was,  as 
he  had  testified  he  knew  from  iiKpiiry  of  builders,  he  did 
not  a.i»re(‘  upon  it  specifically  in  advance,  both  as  to  Q  and 
Twelfth  Street,  h(‘  said  he  did  not  know  why;  that  he  always 
felt  that  ])laintiff  would  not  charge  more  than  the  ordinary 
commission  but  that  he  miuht  charge  less.  Being  pressed 
by  the  Master  to  state  wh(‘ther  it  was  not  customary  in 
buildei-'s  t I’ansactioiis  of  that  kind  to  agree  u])on  commis¬ 
sions  in  advance,  he  finally,  after  evasions,  stated  that  he 
should  say  it  was  the  custom,  that  is  as  a  general  proposi¬ 
tion  where  friends  were  not  dealing. 

The  ])laintiff,  examined  by  the  Master  said  that  it  was  the 
custom  in  the  builder's  ti’ade  to  fix  in  advance  the  commis¬ 
sion  on  a  builder's  cost  ])lus  contract;  that  it  was  custom¬ 
ary  to  have  a  written  contract,  in  which  the  amount  of  the 


commission  was  fixed. 

This  evidence  ought  to  be  conclusive  of  the  (luestion  of  a 
commission  on  the  Q  Street  building,  without  any  further 
comment.  In  view  of  the  chai’acter  of  the  testimonv  of  the 
defendant,  the  contradiction  bi'tween  the  defendant  and 
Louis  1).  Larroll,  and  consiilering  the  general  subser- 
2(id  vi(*nt  character  of  all  the  statmnents  of  Louis  T).  ('ar- 
roll  in  his  various  examinations,  being  nothing  more 
or  less  than  ])arai)hrases  of  the  defendant's  statements, 
exce])t  the  two  occasions,  once  when  he  forgot  about  the  part- 
nersliip  agi'ecmient  and  once  when  he  contradicted  the  defend¬ 
ant  in  his  statmnent  that  he  did  not  know  the  combination  of 
•the  office  safe  of  the  Larroll  Llectric  ('ompany,  I  do  not  find 
in  the  case  anvthing  to  warrant  the  conclusion  that  the 
])laintirf  ever  had  any  agreement  at  any  time  to  build  the 
Twelfth  Stre(‘t  ]>roperty  on  commission  any  more  than  he 
had  an  agreenumt  to  build  the  Q  Street  ])roperty  ou  a  com¬ 
mission.  If  the  defendant  is  not  to  be  believed  as  to  one, 
he  is  not  to  be  b(‘lieved  as  to  the  other,  particularly  when 
by  his  own  testimony,  taken  in  conjunction  with  that  of 
jilaintiff,  it  is  clear  that  any  discussion  of  a  builder’s  com¬ 
mission  at  the  final  conference  was  in  connection  with  dis¬ 
cussion  of  a  com])romise;  ])articularly  as  I  will  show  in  the 
discussion  under  the  head  of  the  Q  Schedules,  the  defendant 
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failed  to  produce  the  figures  and  calculations  made  in  this 
conference;  particularly  as  the  claim  of  the  defendant  must 
rest  solely  upon  the  contradictory  evidence  of  himself  and 
Louis  D.  Carroll,  and  is  not  supported  by  a  usual  and 
proper  written  agrement  or  a  single  corroborating  circum¬ 
stance  in  the  case. 


One  cannot  review  the  continuitv  and  the  character  of  the 
transactions  between  these  two  parties  from  the  be- 
2()4  ginning,  taking  them  in  conjunction  with  the  in- 
numerahle  evasions,  contradictions  and  misrepre¬ 
sentations  of  the  defendant  in  his  ])leadings  and  in  his  tes- 
timonv,  without  coming  to  anv  other  conclusion  than  that 
the  relationship  between  these  two  ])arties  was  just  as  the 
])laintiff  alleged.  They  were  friends.  The  plaintitT  was 
engaged  in  large  building  transactions.  The  defendant, 
who  admitted  that  at  that  time  he  had  a  small  business,  was 
to  do  all  of  the  electrical  work,  amounting  to  large  sums. 


on  the  plaintitT’s  operations. 


The  defendant's  wife  re¬ 


ceived  a  small  state  from  her  familv. 


The  defendant  saw 


an  opportunity  by  the  use  of  his  friendship  for  the  plain¬ 
tiff  to  increase  his  resources  and  business  opportunities. 
The  plaintiff  was  willing  to  help  him.  In  this  situation  the 
plaintiff  agreed  to  impi-ove  some  vacant  })roperties  for  the 
defendant,  the  defendant  with  the  aid  of  .Mrs.  Carroll’s 
monies  providing  the  nec(‘ssa]‘y  funds  and  the  plaintiff 
giving  to  the  defendant  in  the  entei’]n*iso  the  benefit  of  his 
(*xj)erience  and  skill,  without  ])r()fit  unl(‘ss  it  eventuated  that 
there  should  he  profit,  in  which  event  the  plaintiff  would 
receive  hut  one-half  of  any  ])rofits  made.  There  was  a 
very  significant  statement  voluntarily  made  by  the  plain¬ 
tiff,  bearing  on  this  point;  a  statement  not  called  for  by 
any  ])leading  or  any  issue  in  the  case.  It  was  in  connec¬ 
tion  with  the  Tenth  Street  property.  lie  said  that  any 
excess  cost  of  Tenth  Street  was  to  he  taken  care  of  out  of 


the  rents;  that  he  was  merely  an  accommodation 
2()5  maker  on  the  note  which  the  defendant  used  to  pro¬ 
vide  the  funds  to  accpiire  the  lot.  He  then  said 
that  he  thought  he  was  to  stand  his  share  of  any  loss  in 
the  speculation,  hut  whether  there  was  any  agreement  to 
that  effect,  as  to  which  he  was  uncertain,  he  always  felt 
the  moral  responsibility  in  these  transactions  to  stand  his 
share  of  the  loss.  Any  one  reading  this  testimony  of  the 
plaintiff  can  very  readily  see  that  it  was  not  for  effect. 
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1  do  not  want  to  nndiilv  cliaractio’ize  the  acts  of  the  de- 
fendant,  and  I  do  not  say  that  it  is  tlie  fact,  hnt  I  do  say 
that  when  tin*  situation  of  tin*  pai*ti(‘s  is  consid(*rcd,  at  or 
about  the  time  of  tin*  lu*e:innini::  of  tlu‘  Ttmth  and  Q  Street 
transactions,  when  all  that  came  after  is  dulv  r(‘i;arded  and 
the  facts  are  arranu’ed,  includinii:  tlu*  immediate  trade  of 
(j  for  'rw(‘lfth  and  tin*  imnuMliatc*  remod(*llin,ij:  of  Twelfth 
Street,  the  letters  of  llu*  (h'fimdaut  to  which  I  hav(‘  lud’ore 
referred  unconseiously  ohtriuh*  the  thought  upon  the  mind 
that  the  ])laintiff  was  allowed  and  (‘iicourai^ed  to  ])roceed 
nnsus])iciously  aloiiic:  the  lines  which  he  says  had  been 
au:reed  upon,  while  th(‘  d(‘f(‘ndant  und(‘rtook  to  so  shape 
events  as  that  his  r(‘al  intention  would  not  be  known  until 
the  time  for  a  tiiial  r(‘ckoninn\  wluui  the  Carroll  Electric 
(V)mpany  would  bt‘  iu  its  new  home  and  tin*  ])laintiff  would 
be  ])ut  to  the  asscu'tioii  of  his  i-ii^-hts  iu  a  difhcult  situation, 
in  which  tli(‘  d(‘f(*udaut  hoped  to  bt‘  w(*ll  fortified.  One  of 
the  siii-nificant  small  iucidmits  of  these*  dealinixs  is 
2()()  the  letter  of  the  d(*f(‘udant  to  the  ])laintiff,  April  1, 
Ifflb,  wh(‘n,  by  all  of  the*  (‘vich'iice*  in  this  case,  by 
all  of  his  own  knowledge  of  buildin.u'  matters  which  lie 
boasts  of,  the  d(‘fendant  knew  that  the*  ])laintiff  had  re¬ 
ceived  less  than  the  <»ross  amounts  of  the  loans  (to  the  ex¬ 
tent  of  the  bi-okei*ai»e  and  expenses  d(‘ducted)  on  the  S  and 
T  Street  transactions,  as  ])articularly  disclosenl  by  the  loan 
statements,  in  defendant's  ])ossession,  ])roduced  by  him, 
and  which  he  said  he  kept  iu  his  tin  box  with  the  ])lain- 
tilT's  statements  of  cost  and  other  ])ai)ers  r(*latinii:  to  the 
excess  costs  on  tlu'se  buildinii’s;  he  writ(‘s  the  ])laintitT, 
iirnorinir  those  iH'diictions,  and  encloses  unsii;ned  notes, 
statinir  on  their  faces  that  thev  an*  for  the  balances  due 


on  the  r(*sp(*ctive  ])ro])(*rti(*s,  and  asks  tin*  plaintiff  to  com¬ 
mit  hims(*lf  bv  (*udo]-siui*‘  tlu*  not(‘s,  which  tin*  defendant 
would  th(*u  liavi*  Mrs.  Carroll  siiiu.  lie*  was  not  williue:  In 
trust  tin*  ])laintiff  with  a  siyued  iioti*,  but  Iu*  was  williuir  to 
])ut  on  its  fac(*  a  false  statem(*ut  as  to  what  it  i*e])resented. 
More  than  that,  with  knowl(‘d,i*‘e  that  the  d(*fendant  was 
Imildine:  Q  Stre(*t  out  of  his  own  ])ock(*t,  with  knowled£:e 
tliat  the  defeudaut  was  buildine:  Q  Street  out  of  his  own 
pocket,  with  knowledge  that  the  (j>  Street  jiroperty  would 
cost  more  than  the  ]>laintiff's  indebtedness  to  the  Carroll 
Electric  Com]iany,  he  asks  the  plaint itT  to  then  arranefe  to 
])ay  him  the  balance  of  over  $0,000  in  which  the  plaintiff 
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was  then  imlobted  to  him.  One  cannot  review  such  acts 
as  these  witlioiit  ascri])ini>-  to  them  intention  and  purpose 
rather  tlian  inadvertence. 

267  The  Management  and  Kents  of  the  Properties 

(Schedules  P-PP-PPP.) 

Tlie  bill  alleges,  and  the  answer  admits,  that  the  de¬ 
fendant  and  Mrs.  Carroll  collected  the  rents  of  the  S,  T 
and  Tenth  Street  ])ro])erties.  The  hill  alleges  that  no  ac¬ 
counting  was  ever  made  by  either  of  them,  hut  this,  the 
answer  denies.  It  says  that  ])laintiff  has  at  all  times  been 
fully  ac(juainted  by  the  defendant  with  the  receipts  and 
disbursements  and  has  frecjuently  discussed  the  same  with 
the  defendant,  and  that  full  statements  of  accounts  have 
been  rendered,  the  last  statenuuit  being  render(‘d  about 
dune  1,  IDK).  The  bill  alh‘g(‘s  r(‘c(M])t  of  tlu‘  rtuits,  issues 
and  profits  of  Q  Street  in  the  same  form  as  with  res])ect  to 
the  other  properties  and  also  th(‘  oc(*u])ancy  of  the  Twelfth 
Street  ])roy)erty  by  the  (^irroll  Plecti'ic  (V)m])any.  The 
answer  denies  the  right  of  the  ])laiiitit*f  to  any  accounting 
as  to  either  of  the  last  two  named  p]’0])ei1ies  by  reason  of 
tlie  ownership  claims  by  the  defendant. 

The  answers  to  interi-ogatories  sav  that  the  rents  of  the 
S  and  T  Street  ])roperties  wiuv  colh‘ct(‘d  by  agents  and  the 
defendant  and  deposited  to  th(‘  ci’(‘dit  of  Mrs.  Carroll  in 
the  Washington  &  Southern  Ihuik  and  the  Munsev  Trust 
Company;  that  fixed  charges  were  ])aid  l>y  }klrs.  C^arroll; 
that  none  of  the  advances  of  Mrs.  Carroll,  principal  or  in¬ 
terest,  were  paid  to  her  out  of  these  I'cuits;  that  the  records 
of  these  ti’ansactions  ar(‘  in  th(‘  books  of  Mrs.  (^arroll. 

Thev  sav  that  th(‘  Tcuith  Sti’(‘ct  riuits  w(U’e  collected 

•  • 

2()S  by  agiMits  foi*  the  d(*f(‘udant  and  a  book  account  of 
the  same  and  of  tin*  disbui’scuiuuits  k(‘pt,  which  book 
would  be  (‘xhibited;  that  th(‘V  wer(‘  d(‘])osited  for  conveni¬ 
ence,  and  to  prrvdft  a  possltdc  wtoffl'nip  irith  the  funds  of 
the  Carroll  Electric  (Jonipanj/  or  the  funds  of  the  defendant 
personally,  in  the  name  of  Mrs.  Carroll,  and  were  disbursed 
for  fixed  charges,  expense  and  the  reduction  of  the  debt. 
They  say  that  the  defendant  submitted  to  plaintiff  type¬ 
written  sheets  of  i-(‘ceipts  and  disbursements  on  the  S,  T 
and  Tenth  Street  properties,  the  last  in  May,  1916;  that 
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the  plaint ifT  did  not  request  copies,  and  tliat  the  originals 
are  in  the  j)ossession  of  the  defendant. 

The  answers  of  Mrs.  Carroll  to  interrogatories  sav  that 
none  of  her  advances  on  S  and  T  Street  were  returned  to 
her,  ])rinci])al  or  interest ;  that  the  rents  were  collected  by 
certain  named  agents  and  tin*  defendant  and  paid  to  her; 
that  she  dej)osited  them  in  her  bank  to  her  credit  and  used 
them  on  the  ])rop(‘rty  to  pay  (‘Xpmises,  taxes  and  other  fixed 
charges;  that  //07/  /cere  tiai  used  hif  her  prrso)iaIlif ;  that 
she  has  in  her  jK)ssession  books,  accounts,  checks,  etc.,  re¬ 
lating  to  them,  which  she  will  exhibit. 

The  j)etition  of  the  ])laintitT  for  the  a])])ointment  of  Re¬ 
ceivers  in  this  cause*,  in  the  spring  of  11)18,  while  the  ref¬ 
erence  was  ])roc(*eding,  stat(*s  that  Mrs.  Ckirroll,  Trustee 
of  these  properties,  is  a  young  woman  wholly  without 
busin(‘ss  (‘Xp(‘i’ience  and  incapable*  of  ])i’udent  and 
2()t)  busin(‘ss-lik(‘  manag(‘nu‘iit  th(‘r(‘of;  and  that  in  fact 
she  did  not  manage*  the*  same*,  but  le*ft  the  manage*- 
ment,  as  well  as  that  e)f  her  ])ersonal  business  affairs,  en- 
tirelv  in  the  hanels  e)f  the  elefenelant.  'Phis  allegation  of 
the  petition  is  ne>t  e)nly  corre)borat(‘el  by  the  testimony  of 
Mrs.  Carroll  with  res])ect  to  her  general  kn(>wleelge  of  busi¬ 
ness  anel  the  leaving  of  the*  management  of  her  affairs 
with  her  husbanel,  but  is  in  etfect  corre)be)rateel  by  the 
])reamble*  of  Mrs.  Carroll's  answers  to  interrogatories  in 
which  she  savs  that  she  has  little*  e)r  ne)  knowleelge  of  busi- 
ne*ss  anel  le*ft  me)st  eef  the*  ele*tails  of  her  business  trans¬ 
actions  to  her  husbanel.  Yet,  the*  answei*  to  the  petitie)n  for 
lieceivers,  by  the  elefenelant  anel  Mrs.  Carre)ll,  avers  that 
^Irs.  Carroll  IkvI  succcssf idli/  and  prudi  uiJff  manarjed  the 
])roperties;  that  Mrs.  ('arre)ll  hael  always  ke])t  cowpletr, 
true  and  acenrate  itonized  acatuids  of  all  exj)enditures 
and  rrccipfs  anel  wemld  at  any  time*,  when  called  upon  by 
the  plaintiff,  give*  to  him  the  full  anel  detaile*el  statement 
of  ae*e*ount  ;  that  an  ae*e*urate*  anel  tiaie*  ae'e*e)unt  showeel  (anel 
the  gre)ss  tigure*s  of  re*ce*i])ts  anel  elisburse*ments  are  set 
forth)  that  there  was  a  eleficit  elue  to  Mrs.  ('arroll  on  each 
of  the  ])ro]ierties  at  the  time  the  answer  was  fileel ;  on  S 
Street  $402. fio;  on  T  Street  $4.06;  e)n  Tenth  Street  $129.28, 
or  a  total  of  $r)dr).99.  This  answer  was  fileel  just  before 
the  sale  of  these  three  ])roperties  in  this  cause  by  the  Trus¬ 
tee.  The  ])etition  for  Receivers  was  elenieel  but  the  Trus- 
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toes  were  appointed  to  make  sale  and  did  make  sale 

270  of  the  three  pro])erties. 

There  was  produced  at  the  first  hearing  in  this 
cause,  at  wliicli  Mrs.  Carroll  was  cross-examined,  her  book 
of  account  with  the  parts  unsealed  which  showed  the  ac¬ 
count  purporting  to  give  tlie  receipts  and  disbursements  on 
the  8  and  T  Street  ])ro])erties.  The  book  itself  bore  evi¬ 
dence  of  not  having  been  well  kept  or  accurately  kept.  This 
book  showed,  and  both  the  defendant  and  Mrs.  Carroll  testi- 
tied,  that  the  earlv  rents  from  S  Street  were  collected  bv 
Dodd  &  Company.  It  also  showed,  and  the  defendant  and 
Mrs.  Carroll  testified,  that  the  rents  of  T  Street  were  col¬ 
lected  bv  Sansburv  and  Fisher.  The  defendant  testified  in 
supj)ort  of  his  answers  that  a  separate  ])ersonal  book  was 
kept  by  him  of  the  rents  of  the  Tenth  Street.  The  defend¬ 
ant  subse(piently  i)r()diiced  three  typewritten  statements 
purporting  to  show  in  d(‘tail  the  disbursements  on  the  S, 
and  Tenth  Street  ])roperties,  which  he  identified  as  Uic 
.statements  submitted  to  the  jdalutiff  just  before  tliis  suit, 
running  down  to  May  15,  IDlb.  These  statements,  being 
one  for  each  of  the  pi'operties,  while  they  showed  disburse¬ 
ments  in  detail,  purported  to  shou'  out//  at  the  end  of  the 
schedule  the  amoiiut  of  the  ffross  rents  received  for  the 
whole  period.  He  testified  further  that  a  ])revious  state¬ 
ment  liad  been  sulimitted  to  the  ])laintiff  showing  a  deficit 
on  S  and  T  Streets.  Later  on  in  the  case,  and  upon  the  in¬ 
sistence  of  the  Master,  he  ju-oduced  this  first  statement 
wliich  was  dated  April  1,  1915,  coincident  with  his 

271  letter  to  the  f)laintiff  ])roposing  the  crediting  of  the  S 
and  T  Street  excesses,  a  tyjiewritten  jiaper  of  a  few 

lines  giving  the  gross  i*ecei])ts,  gross  disbursements  and 
net  amount  on  hand,  and  not  showing  a  deficit,  which  the 
defendant  had  testified  existed,  but  a  surj)lus  of  over  $800. 
The  defendant  admitted  that  these  were  the  onlv  two  state- 
ments  he  had  ever  exhibited  to  tin*  |)laintiff,  that  is,  the  one 
of  April  1,  1915  and  the  on(‘  in  thi'ee  separate  schedules 
running  down  to  May  15,  1916. 

The  defendant  said  that  at  the  time  of  this  accounting 
between  him  and  plaintiff,  just  before  suit,  he  had  a  sheet 
list  of  rents,  supported  by  real  estate  agents’  statements, 
98  per  cent  of  which  he  believed  Mrs.  Carroll  had  and  could 
be  furnished  if  need  be.  Again  he  said  that  at  this  last 
conference  between  him  and  the  plaintiff  the  rents  were 
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(lisviissvd  and  addc'd  in  the  ii^ni’es  arriv(‘d  at  and  tliat  he 
Innl  a  nunnoi-andnni  ot*  the  tii*nr(‘s  and  wonld  produce  it. 

( 'ross-(‘xaniined  in  conmn't ion  with  his  letter  of  March 
27),  ItH.')  to  Mrs.  (’ari-oll,  and  the  thousand  dollars  which 
he  said  he  exj)e(‘ted  to  »4(‘t  from  her  later  on,  and  his  testi¬ 
mony  with  res))(‘ct  to  her  mom‘ys  in  hank,  he  was  asked  if 
the  lattei*  was  mon(‘v  sh(‘  had  li’ottiMi  from  the  rents  of  these 
])rop(‘i‘t i(*s,  and  h(‘  answ(*i*<‘d  that  it  was  mon(‘y  inde])endent 
of  anythinu'  in  conni'ction  with  this  proptu’ty.  Xotwith- 
standine:  thesi*  statenumts  it  will  he  seen  in  the  dis- 
272  cnssion  of  tin*  snhj(‘(*l  (d*  A(‘connt in<^*  and  Discovery 
(Sch(‘duh‘s  that  tlu‘  d(*fendant  was  very 

loth  to  uiv(“  anv  infoi-mation  ahont  tlu‘  hooks  of  Mrs.  Dar- 
roll,  the  aii'cnts'  s1al(*m(‘nts,  the  rent  hook  for  dhmth  Street, 
and  othei’  evideiiei'S  of  dishin'senn*nt  ;  that  In*  told  different 
stories  ahont  them  at  dirf(‘i*(‘nt  times  and  that  th(‘V  W(*re 
finallv  litei’allv  draii^ivl  from  him  hv  the  .Mast(‘r,  notwith- 
standiiui-,  from  his  vai'viim-  testimonv  at  dilTm’ent  times,  in 
his  at1em])1s  to  nive  th(‘  iid’ormation  and  impn‘ssion  that 
thev  couhl  not  he  found,  thev  W(‘r(‘  alwavs  and  at  all  times 
in  the  possession  (‘itlim*  of  himsidf  or  of  Mrs.  Carroll.  lie 
tinally  produced  the  dhmth  Sti'eid  rent  hook,  all  of  Mrs. 
( 'ari'oll ’s  checks  and  ch(‘ck  stnhs,  t  ranscripts  of  hm*  accounts 
with  tin*  \Vashinyt(m  A'  Soutln‘i'n  Dank  and  the  Munsey 
dhaist  (’om))any,  sonn*  few  original  stat(‘nu‘nts  of  Fisher, 
i-enlal  ayent,  one  statement  of  Dodd  cV:  Comi)any,  what  ap- 
]>ear(*d  to  hi*  copii*s  of  all  of  the  stal(*m(*nts  oi  Salisbury  & 
('ompany,  and  some  vouchers  for  disbursements,  all  after 
rep(*ati*d  calls  by  tin*  Masti*!’  for  one  or  the  other.  He 
n(*v(*r  did  jirodnce  the  hyui'es  which  were  said  to  have  been 
madi*  at  the  last  conferenci*  bi*tw(*en  him  and  the  ])laintiff 
before  this  suit,  althoimh  ask(*d  for  thi'in  on  several  oc- 
ca'^ions,  and  he  linally  said  In*  did  not  havi*  tln*m.  Some  of 
tin*  i*xaminat ions  of  the  def(*ndanl,  particularly  as  to  these 
vai’ions  ])apei-s,  will  be  found  in  tin*  diui*st  of  the  evidence 
under  this  schedule,  but  tin*  moi-e  c(»mph*ti*  dii;H*st  and  dis- 
('iission  on  this  ])oint  is  under  tin*  (j)  Sch-dules. 

272  'file  d\*nth  Street  r(*nt  book,  which  also  contained 
disbnrs(*m(‘nts,  was  beiiiin  about  Au.uaist  or  Septem¬ 
ber  of  1217),  when  tlie  'Fentli  Strei't  ])ro])erty  was  com- 
])let(*d.  It  contained  howevi*r  individual  accounts  as  to  all 
of  the  a])artments  includinu’  S  and  T  Sti'eet  from  that  date 
on.  It  disclosed  that  some  of  the  ri'iits  were  collected  bv 
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flic  defendant  direct  from  the  tenants  and  not  through 
agents.  It  also  eoiitained  a  memorandum  of  payments  on 
th(‘  Ihirii  and  Kawlins  not(‘s.  A  V(‘ry  eareful  preliminary 
tabulated  statement  was  made  hv  me  of  the  rentals  of  all 
of  the  ai)artments  in  the  S,  T  and  Tenth  Street  properties 
from  these  various  sources  as  well  as  from  Mrs.  Carroll’s 
hook,  and  it  disclosed  that  for  a  ]i(‘riod  of  nearly  two  years, 
fj-om  about  August  of  lhl.‘>  to  August  of  Ihla,  there  was  no 
rocord  from  any  source  of  luuits  of  two  of  the  three  apart¬ 
ments  in  the  S  Street  building,  except  that  by  identifica¬ 
tion  and  deduction  some  fragmentary  amounts  appeared 
unidentified  as  to  other  ai)artmeuts  in  four  or  five  months 
in  ]\Irs.  Carroll's  book;  that  for  a  similar  ])eriod  of  nearly 
a  year  the  same  was  true  as  to  one  of  the  T  Street  apart- 
UKuits;  and  that  all  tln*e(‘  of  thes(‘  a])artmeuts  a[)])eared  in 
the  (h‘f(mdaut's  book  of  account  as  under  rental  bv  him  di- 
rect  immediately  following  those  j)('riods  and  beginning 
August,  1915. 

Mv  examination  of  these  vai*ious  accounts  disclosed  also 
that  when  the  original  building  loan  of  $r),()()()  on  the  S 
Street  apartment  f(*ll  due,  in  January,  191G,  it 
274  was  not  renewed  bv  the  defendant;  that  the  taxes 
on  this  pro])erty  had  not  been  ])aid  for  the  year 
1914;  that  the  interest  on  this  loan  was  in  arrears;  that  in 
this  situation  the  defendant  or  Mrs.  Carroll  procured  a  new 
loan  from  the  building  association  in  the  sum  of  $6,500. 
The  plaintiff  said  that  he  never  knew  of  this  loan  before  it 
was  brought  to  the  attention  of  counsel  and  the  parties  by 
the  blaster,  and  the  defendant  admitted  that  the  plaintiff 
had  never  been  informed  of  it.  Among  the  vouchers  pro¬ 
duced  by  the  defendant  was  one  tV)r  the  taxes  paid  when 
the  new  loan  was  made,  showing  the  property  redeemed 
from  tax  sale. 

The  defendant  never  did  make  anv  disclosui’e  as  to  the 
facts  in  respect  to  this  loan  and  what  became  of  the  surplus 
])roceetls  over  and  above  the  amount  necessary  to  dis¬ 
charge  the  old  loan  and  accrued  taxes,  and  I  have  been  un¬ 
able  to  identify  any  de])osit  in  the  bank  account  of  Mrs. 
Carroll  showing  that  the  net  ])roceeds,  in  so  large  an 
amount,  certainly  over  a  thousand  dollars,  went  into  her  ac¬ 
count.  The  defendant  ])ut  forward  the  claim  that  the  loan 
was  gotten  to  cover  improvements  on  the  building,  but  there 
is  nothing  in  the  case  which  would  verily  his  statements  in 
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tlinl  i  cspoct,  and  rarlior  to  tlio  coni  vary,  for  tlie  installation 
of  lire  ])rot(‘ctivc  (‘(jni])in(‘nt,  which  he  mentions  was  sub- 
sepneiitly  ('overed  in  sev(*ral  voncliers  he  produced  and 
amonnt(‘d  to  a  verv  small  sum.  Asked  if  he  meant  that 
the  loan  was  to  reimburse  Mrs.  Carroll  for  these 
‘JTo  (*.\])(‘nditnres  he  then  said  no,  it  was  to  cover  the  cost 
of  lh(‘  bnildini;’,  which,  accordinix  to  the  plaintiff’s 
statcnuMit  as  In*  i‘ecall(*d,  a))proa('hed  a  fii^nre  of  $t),r)0(),  in- 
clndinii-  ])laintifCs  claim  against  the  bnildini^.  He  conld 
not  ])oint  out  in  any  of  tin*  ac'connts  the  items  to  which 
he  i‘(‘ft‘rr(Ml.  Why  he  shonld  ])nt  a  loan  on  the  building 
at  th(‘  ])laintiff's  (‘Xptaisi*  to  cover  a  claim  of  plaintiff’s 
which  was  su))p(>sed  to  have  Ixhmi  s(‘tth*d  months  ])revions 
by  allowinii'  it  to  stand  as  an  olfset  to  ])laintiff’s  indebted- 
n(‘ss  to  th(‘  Can-oil  Kh‘ctric  Com])any,  and  then  not  use 
tin*  ])]-oceetls  t(»  discharu(‘  that  claim  is  a  little  too  involved 
for  a  ]-easonahle  niKhn-standinir.  He  niadi*  several  dif- 
fm'eiit  stat»‘nients  from  his  •  ‘  i-(‘colh*ct ion "  and  his  “mem- 
oi'v,"  which  was  his  usual  <|naiiticat ion  of  anything-  he  said, 
but  h(‘  never  ])ointed  out  anything-  taniribh*  which  would 
eitluu-  exj)lain  this  tiansaction  oi-  furnish  information  as 
to  its  (‘xact  charactei-  and  its  full  didails. 

The  d(*fejidant  never  did  produce*  the  ,irr(*at  bulk  of  the 

oi*ii:inal  rent  state'inents,  saviinr  that  thev  were  lost  or  des- 
*  «  '  • 

ti'oved,  althonirh  In*  had  oriuinallv  said  that  Mrs.  Carroll 
•  •  • 

had  !>S  jn  r  cruf  of  th(‘ni.  lb*  conld  not  ex])lain  the  mari^inal 
notations  on  tin*  copie*s  of  the  r(‘nt  statements,  showin<i:  d(‘- 
ductions  (»f  commis.'-ions  by  him  from  the  I’ents  on  to})  of 
th(‘  commissions  ])aid  tin*  aic'*nts,  althonyh  in  the  correc¬ 
tions  and  additional  (‘iitries  made*  by  his  l)ookkee|)er, 
!27()  Me*llhe*nny,  in  Mi-s.  Can-eelCs  book  afte*r  the  ])ro])- 
e*rtie*s  W(*re*  solel  in  this  suit  thc'se'  e'eemmissions  were 
e*ute*re*el  u|)  aiiel  e*ha r,iie*d,  and  altheumh  the*  Maste*r  was  able  in 
a  fe*w  isolate*el  instane*e*s  in  his  laboj-ious  e*nele*avors  to  trace 
re*nts,  to  iele*ntifv  a  fe‘W  of  the*  eh*fe*nelant 's  ele*pe)sits  to  Mrs. 
(’arreelCs  e*re*elit  as  be'iui;-  ne*t  afte*r  a  ele*elue-t ieen  of  what  woulel 
have*  he*(*n  the*  e-ommissieui  inelicated  by  these  maririnal  nota- 
tie)ns.  'rile*  ele*feuelant  finally  aelmitte*el  that  all  of  the  rents 
were  re*e*e*ived  ])rimarily  by  him,  thouirh  he  unelertook  to 
epialify  this  in  sayin.u-  that  in  some  instances  checks  might 
have  be*e*n  se*nt  tei  ^Irs.  Carreill  at  the  heuise.  He  never 
eliel  ex])lain  anel  said  he  ceuilel  neit  the  absence  of  the  rents 
of  the  three  ajiartments  befeire  referred  to,  except  by  his 
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deduction  tliat  would  indicate  tliat  tliev  were  vacant  a 
rather  remarkable  situation  for  so  lon.u:  a  period  and  in  view 
of  the  fact  that  as  before  stated  ^Irs.  Carroirs  book  indicates 
there  were  some  small  sums  eliai\i»ed  up  by  her  as  S  Street 
rents  not  identitied  as  bolon.i>ini»'  to  other  a])artments. 

The  defendant  tinallv  admitted  tliat  other  monevs  of 
Ml’S.  Carroll  than  nnits  W(‘r(‘  depositcnl  in  her  ae(‘ount, 
but  he  conld  not  t(‘ll  what  lhi‘v  were;  said  it  mii»ht  have 
been  money  ])aid  by  him  on  account  of  his  indebtedness  to 
her.  He  said  he  Inul  made  etTorts  to  stdl  the  ])ro])erties, 
but  he  conld  not  name  anv  rc‘al  estate  accent  with  whom  he 
had  ever  listed  them,  lK‘Vond  Ibiwlins  as  to  the  S  and  T 
Street  pro])erties.  He  admitt(*d  that  the  additional  entries 
and  corrections  in  Mrs.  Carroll's  book  brinnine:  the 

277  rents  for  the  S  and  T  Street  pro])erties  down  to  final 
settlement  betwecni  him  and  Mrs.  ('arroll  after  the 

sale  of  the  pro])ei’ties  in  this  suit  in  IblS  wei’e  made  by  his 
bookkeejier  Mcllheny,  aftcn*  the  book  had  been  offered  in 
evidence,  and  finally  his  (‘onnsct  admitted  that  at  the  same 
time  Mcllhenny  had  writtim  into  the  book  in  a  sparate 
account  a  substantial  cojiy  of  his  (th(‘  defendant’s)  state¬ 
ment  of  cost  of  Q  Street. 

In  connection  with  th(‘  i’i‘cord  in  this  case  as  to  Mrs.  Car¬ 
roll’s  monevs  and  estate*  and  the  Street  transaction 
(Schedules  H-CK-KKH  and  IMIH-HHII  )  1  have  referred  to 

the  analvsis  of  Mi’s.  Carroll’s  mom‘Vs  and  tin*  rent  monies 

«  • 

as  obtained  from  all  sonr('(‘s  of  information.  That  analvsis 

• 

T  have  made  in  d(‘tail  in  tin*  analysis  of  (‘xhibits  iiiuh*!’  this 
head  (Schedule  P-PP-PPP).  It  shows  the  following*;  facts: 

First :  That  tin*  defendant,  in  his  statements  of  rents  and 
disbursements  submitted  to  the  ])laintil‘f  A])ril  1,  Plir),  and 
in  the  latter  ])art  of  May,  PlKi,  chai’iced  himself  with  more 
rents  in  i*'ross  than  are  found  in  anv  of  these  books  of  ac- 
count  or  rent  stat(‘nu‘nts.  In  the  abseiici*  of  other  evidence 
therefore  I  have  changed  him  with  the  difference  between  the 
fi.U’ures  of  those  statements  and  the  fi.u’ures  as  disclosed  by 
the  accounts,  in  addition  to  the  amount  identitied  in  the  ac¬ 
counts. 

Second:  That  the  so-call(*d  account  of  tin*  personal  af¬ 
fairs  of  Mrs.  Carroll,  originally  sealed  up  in  her 

278  book  as  havinii:  no  relation  to  this  case,  and  which 
the  defendant,  when  driven  to  the  wall  with  respect 
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to  the  avaihilnlitv  of  Mi-s.  CarrolTs  securities  for  the  ac- 

« 

(luiremeiit  and  iniju'oveineiit  of  ^  Street,  fell  back  on  as 
the  source*  of  funds  of  Mrs.  Carroll  from  which  he  could 
by  his  own  advance's  tinaiice  the*  (,)  Street  ])roposition,  rep¬ 
resents  ite*ms  elisbni'sed  bv  Mi’s.  Carre)ll  fre)m  her  two  ac- 
counts  in  the  Washin.ute)ii  cV'  Se)nthern  Bank  anel  the  Munsey 
Trust  Ceenpeany. 

Thirel:  'I'liat  the*  re*nts  from  the'se  pre)perties  were  de- 
positeel  in  the*  same*  bank  acceiunt  as  admitted  in  the  ])lead- 
inirs. 

Koui’th:  That  the  bulk,  ])ractie*ally  all,  e)f  the  elisburse- 
ments  by  Mrs,  Cai‘re)ll  as  set  e)ut  in  her  book  of  account, 
were  by  e*he‘e*k  on  the*se  twe)  banks,  some  few  items  not  being 
accounte'el  fe)r  bv  a  check. 

Fifth:  That  euie*  e)f  the  ])rincipal  large  disbursements  by 
Mrs.  Carre)ll  on  this  alh*ge*d  pe'i’seuial  ae*count  was  fe)r  the 
payme*nts  e)f  princijeal  and  iiite*rest  e)u  the*  se)-called  Tanse*y 
loan,  whie'h  the  elefe'iidant  ultimately  aelmitteel  in  his  ex- 
aminatieui  by  me*,  was  in  1’e‘ality  a  trust  e)n  the  property 
1*2()7  De'catui*  Sti’e‘e‘t  e)e'eMi])ie*d  by  the  elefeiielaut  anel  Mrs. 
Ca]-re)ll  as  the*ii-  home*  anel  title  te)  which  was  in  ^Irs.  Car- 
roll.  The*se  elisburse*ments  we*re*  re])resent(*el  by  the  pay- 
me*nts  io  Saul  Com))any  anel  the*  Hemu*  Savings  Bank  of 
semi-annual  aineuints  of  intere*st  anel  meuithly  ])ayments  of 
and  ame)unt(‘d  in  greess  to  $4,484.5(1. 

279  Sixth.  That  the*s(*  p(‘i-se)nal  elisbursements  e)f  Mrs. 

Carroll  re‘]>r(*s(‘ute*d  almost  e‘ve*ry  conceivable  charac¬ 
ter  of  family  ex))ense‘,  including  at  times  clothing  anel  gifts 
for  tlie  elefenelant,  e*xe*e])t  e'eeal.  1  make  no  fineling  anel  draw 
no  conclusieeii  as  te)  the*  e‘e)Ml,  althemiih  the  ])laintit*f  saiel  he 
hael  criticise*el  the*  size*  of  tin*  e'oal  bills  fe)r  these  a])artments 
in  suit,  anel  the  e*e)al  bills  the*mselves  elo  appear  large. 

Seventh:  That  Mrs.  Carrt>irs  meeneys,  coming  into  her 
j)ossessie)n  in  July  e)f  1912,  with  some  subsee]uent  small  re- 
cei])ts  e)f  ine*e)me*,  we*re*  alme)st  e*xhausteel  iu  July  of  191J, 
she)rtly  afte*r  the*  S  Sti’e'et  ])re)])erty  was  completed  anel 
after  the  first  rents  hael  be*e*n  ree*eiveel  when  she  hael  less 
than  $7)00  to  her  creelit. 

Fighth:  4'hat  at  the*  end  e)f  Januai'y,  1914,  when  the  T 
Street  ])i*e)])erties  we*re  ce)mph*te*el,  anel  after  allowing  credit 
to  ]\Irs.  Carroll  for  all  ele*])Osit  not  certainly  identifieel  as 
rents,  although  in  vie*w  e)f  my  statement  about  the  rents 
unaccounted  for  uneloubtedlv  some  of  the  credits  allowed 
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to  her  were  probably  rents  not  identified,  tlie  balance  of 
personal  moneys  to  her  credit  was  less  than  $400. 

Xinth:  That  at  the  end  of  Aiii^nst,  1014,  after  the  same 
se,i!:ix\uation  of  de])osits  as  before,  the  balance  to  ^Irs.  (hir- 
rolTs  credit  of  her  ])ersonal  moneys  was  $d.71. 

Tenth:  That  on  ^larch  Ml,  1015,  six  days  aft(*r  the  letter 
of  the  d(‘f(‘ndant  to  Mi's.  Carroll  about  the  Q  Street 

280  ])roperty,  and  ('oiiK'idiMit  with  tin*  (hOVnidant ’s  first 
statement  of  the  rcnits  to  the  ])laintiff,  ^Irs.  Carroll 

had  exhanst(‘d  all  of  her  ])(M*sonal  funds  and  had  disbursed 
on  this  so-calh'd  jxM'sonal  account  of  hers  $252.M0  of  the  rent 
moneys. 

Kleventh  :  That  on  Mav  15,  1010,  identifi(‘d  bv  the  defend- 
ant  as  the  date  to  which  lu‘  made  ii])  his  rmit  statements 
just  before  suit,  Mrs.  Carroll  laid  disbursed  on  this  so-called 
pei'sonal  aeconnt  $1,0.‘]M.M)1  of  rent  mon(‘ys. 

Twelfth:  That  in  dnin*  of  1018,  aftio*  th(‘S(‘  properties 
were  sold  in  this  suit  and  Just  bi‘for(‘  tin*  ihd'cMidant  made 
his  adjnstnnnit  with  .Mrs.  Carroll  on  account  of  the  rents 
of  the  pi*o])(‘rt i(‘s  which  h(‘  ])nrehas(‘d  at  tin*  Trnst(‘(‘’s  sale, 
the  adjiistriKMit  madt*  in  h(‘r  book  by  Mcllhenny  as  before 
referi'ed  to,  the  abov«‘«nam(‘d  indiOitc'diiess  of  .Mrs.  Carroll 
to  the  rent  moin'ys  had  betai  inci*(‘as(‘d  on  .May  1,  1018,  when 
the  ])ro])erties  W(‘r(‘  sold,  to  $M,00M.58:  tliat  ii])  to  the  tinn* 
of  the  closinii:  of  Mrs.  Carroll’s  ac(*onnt  with  the  Mnnsev 
Trust  (Mmpany,  Sejitcnnher  27,  1020,  while  this  r(‘f(‘renco 
was  pendini:*,  Mrs.  (’arroll  conliniK'd  to  disburse  tin)  rmit 
moneys  on  this  personal  account,  and  on  ac(‘onnt  of  the 
surplus  loan  ]irocnr(Ml  by  h(*r  and  tlie  (hdVmdant  on  the  S 
Street  pro])erty  and  tlu‘  int(‘r(‘st  thei‘(‘on,  to  the  extent  of 
over  $4,000,  so  that  on  this  last  day  she  had  used  all  of 
the  surplus  rinit  moiu‘ys  for  which  she  was  indebted  in  the 
sum  of  $4,020.50. 

Thirtc‘(Mith :  Tjiat  not  oidy  wei-e  th(‘se  properties 

281  not  indebt(Ml  to  .Mi's.  t’arroll  I'oi*  a  (hdicit  as  s(‘t  out 
in  th(‘  answ(‘i*  to  1h(‘  ])(‘tition  for  r(‘C(‘ivers  in  the 

early  part  of  1018,  but  at  that  time  ap])i'oximately  the  sum 
of  the  ind(*btedih*ss  to  tin*  r(‘nts  was  as  above  stated 
$4,020.50;  b(‘('anse  while  Inn*  bank  account  was  not  closed 
until  September,  1020,  it  ])ractically  ceased  to  be  active 
after  the  ])ro])erties  from  which  she  collected  rents  were 
sold  in  May  of  1018,  and  the  transactions  after  that  were 
trifling. 
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Fourteoiitli :  Tliat  on  April  1,  I!)!.;,  wlieii  according  to  the 
defendant’s  testimony,  (refuted  hy  his  statement  of  rents 
suhsecpiently  produced  hy  liim)  tliere  was  a  deficit  of  rents, 
lie  had  actually  in  his  hands  a  net  balance  amounting  to 
$1,063.24. 

hhfteenth:  That  the  defendant  frequently  failed  to  de 
posit  rmits  as  colh‘cted,  and  freipumtly  allowed  the  bank  bal¬ 
ance  to  run  down  to  trifling  amounts,  making  deposits  to 
meet  charges  on  the  ])ro])(*rty  when  they  became  due. 

Sixteenth:  That  these  fignies  are  arrived  at,  after  in- 
clnding  as  charges  against  the  ])roj)erties  certain  disburse¬ 
ments  on  Q  Str(‘et  and  Twelfth  Street  ])aid  by  Mrs.  Carroll 
out  of  the  rents. 

Seventeenth:  That  after  allowing  certain  items  not  rep¬ 
resented  bv  clHM'ks,  the  n(‘t  rents  chargeable  to  Mrs.  Car- 
roll  and  the  (hd'en.lant  amount  to  $4,561.84,  all  of  which 
as  b(‘for(‘  stat(‘d  was  usc-d  bv  her;  and  of  which  there 
282  was  used  for  the  ])nrcliase,  taxes  and  re])airs  of  the 
I)(*catur  Sti*eet  home,  as  before  stated,  $4,484. 56. 

Fi*om  the  foi’egoing  it  is  seem  that  not  only  did  Mrs. 
Carroll  have  no  moneys  with  which  to  acquire  the  Q  Street 
lot  luid  erect  a  building  thereon,  c<ksting  something  over 
$8,()()(),  (‘xc(*])t  th(‘  cash  amount  of  $805,  which  the  defendant 
said  he  left  in  his  tin  box,  and  some  inconsiderable  amount 
of  lu*r  lairliest  disburs(‘ments  on  this  so-called  personal 
account,  but  that  Mrs.  Cari'oll  used  ])ractically  all  of  the 
rent  moneys  on  th(‘  so-(‘alled  ])ei*sonal  account,  practically 
all  of  tluan  in  the  acMpiiiannent  and  maintenance  of  the 
liome  of  hers(‘lf  and  the  (hdendant.  The  analvsis  of  these 
accounts  a  ml  the  comments  thereon  (Schedules  P-PP-PPP) 
serve  the  ])ur])os(‘  of  d(‘V(‘loping  this  story  as  to  rents  in 
detail,  and  also  of  furnishing  th(‘  basis  of  the  rent  account 

in  this  (‘ase,  so  that  1  have  onlv  bri(‘tlv  I'eviewed  here  the 

•  « 

facts  which  are  shown  more  in  (h‘tail  in  this  analvsis. 

In  this  analysis  1  also  show*  again  the  ledger  and  journal 
entries  from  the  Carroll  Fle(*ti’i(*  Com])any  accounts,  not 
only  for  the  ])urchase  of  the  Tw'elfth  Street  ])ro])erty,  but 
also  for  interest  on  the  trust  charged  to  a  “Rent”  account 
after  having  been  originally  charged  to  the  defendant,  as 
w*ell  as  other  moneys  debited  to  a  rent  account,  thus  con¬ 
tradicting  the  statement  of  the  defendant  that  there  w*as 
110  rent  account  on  the  books  of  the  Carroll  Electric  Com¬ 
pany. 
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‘283  T  have  discussed  the  subject  of  the  rental  of  the 
Twelfth  Street  buildiiuj:  in  connection  with  the  trans¬ 
action  (Scliedules  I -11 -II I)  and  on  tlie  l)asis  there  indicated 
1  sliall  deal  with  the  rents  of  the  Twelfth  Street  property 
in  the  accounting*. 

Accounting*  and  Discoverv. 

o  k 

(Schedules  Q-QQ-QQQ.) 

Xo  clear  conception  of  this  case  can  he  had  without  a 
review  in  some  detail  of  th(‘  testimony  of  the  defendant, 
and  of  the  facts  dev('loi)ed  therefrom,  in  respect  of  his 
method  of  dealing*  with  records,  ])apers  and  accounts  hav¬ 
ing  important  hearing*  on  this  controversy,  in  his  endeavors 
to  suppress  evidence  and  to  avoid  its  discovery.  Even  to 
one  who  had  heard  all  of  the  evidence  in  the  case  it  would 
not  he  manifest  ex.‘e])t  l)y  ji  minute  and  close  reading  of 
the  entii*e  record.  If  the  hearings  had  been  had  on  con¬ 
tinuous  days,  or  witli  th(‘  laps(‘  of  hut  a  few  days,  it  might 
have  been  more  a])pai*ent,  hut  by  reason  of  the  long  lapse 
of  time  h(‘twe(‘n  the  hearings  it  was  not  a])parent  to  me, 
eviMi,  until  1  had  made  this  minute  and  close  studv  of  the 
record,  and  then  only  by  a  (‘areful  disgesting  of  the  same 
along  the  ])lan  which  1  have  outlined  in  this  report 
(Schedule  QQ)  and  the  bringing  together  in  juxtaposition 
of  all  of  the  testimony  on  tlu‘  different  points.  The  extent 
of  Schedule  QQ  will  indicate  somewhat  the  character  of  this 
work,  and  the  reading*  of  it  will  indicate  its  importance.  Xo 
doubt  the  la])se  of  time  between  the  hearings  is  pri- 
284  marily  responsible*  for  many  of  the  contradictions 
which  appc'ai*  in  tliat  i*c*coi*d,  due  to  the  defendant’s 
failure  to  recall  his  previous  statements  on  the  point  of  in- 
(piiry.  There  is  hardly  a  ])aj)er  or  source  of  evidence  of  any 
g]*eat  conseciuence  in  this  (‘ase  but  what  has  been  the  subject 
of  varving*  statements  bv  the  defendant  from  time  to  time  in 
the  course  of  the  reference;  hardly  a  paper  of  any  con- 
se(|uence  or  soui*ce  of  evidence  has  been  ])roduced  or  opened 
uj)  by  the  defendant  voluntarily. 

Aft(*i*  the  (‘videnc(*  had  been  closed  bv  counsel  for  the  re- 
sp(‘ctiv(*  ])arti(‘s  and  whcni  1  had  car(‘fully  studied  and 
examined  it  with  a  view  to  heai*ing*  arguments  and  the  prep¬ 
aration  of  my  report,  I  was,  upon  a  study  of  the  record, 

13— 4445a 
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amazed  at  the  dearth  of  evidence  ui)Oii  important  points 
at  issn(‘,  and  was  stiiu'k  with  this  apparently  studied  pur- 
))ose  to  avoid  and  prevent  th(‘  introdnetion  of  tlie  evidence 
on  these  points.  Actine:  foi'  the  (liancellor,  and  with  his 
privil(‘ii:es  and  powers  in  tlie  takinij:  of  evidence,  I  deemed 

it  then  mv  dutv  to  do  what  the  (’liancellor  himself  would  do 

•  • 

if  the  case  had  Ixu^n  heard  in  o])en  court.  I  undertook  to 
examine  into  tlu'se  thinefs  which  seemed  of  im])ortance, 
in  ordei'  that  the  (’hnncellor  minht  he  so  informed  ultimatelv 
as  to  do  full  ('(juity  and  justice  between  the  ])arties.  For 
this  pur])ose  1  set  th(‘  case*  down  for  heariiuj:  and,  with 
notice,  u])on  the  various  ])oints  which  I  desired  to  investi- 
.£>:ate  I  pursued  llie  liiU'S  of  investiu’ation  which  seemed  to 
be  proper.  In  order  to  avoid  in  the  beginning  bciii"  mot 
with  a  continuance  of  the  apparent  previous  methods 
2S5  of  the  defondant  before  1  could  iret  a  fair  start  in 
this  invest ieution  1  opened  it  up  by  examiniive;  the 
defendant's  bookke(‘])er,  Mcllhenny,  in  tl(c  office  of  ihe  dc- 
feudant,  wher(‘  the  records  would  be  imni(‘diately  at  hand 
and  their  ])roduction  could  not  be  put  off  to  a  subseiiuent 
hearino-. 

In  this  examination,  in  which  the  dcd’iMidant,  not  being  a 
witness,  was  unable  to  i)revcnt  the  ])robe,  the  most  impor¬ 
tant  develojuniMit  of  evidcaice  in  this  cast*  was  had  in  the 
]U’oduction  by  Abdlht'nny,  f non  the  t/t'sA*  of  the  defendant , 
of  accounts  which  the  d(‘f(‘ndant  had  sai<l  he  did  not  have 
or  could  not  find,  accounts  \vhi(*h  disclosed  the  significant 
facts  with  r(‘.'-])ect  to  tlu*  d'welfth  Street  ])roperty,  that  is, 
that  at  tin*  time  the  d'wclfth  Street  ])roperty  was  pur¬ 
chased  (Itno),  on  tlic  individual  contract  of  the  defendant. 


the  $8.1  M 10  ])nrchase  nioiu*}’  was  charged  up  to  him  personally 
in  his  h‘du(‘r  account  as  all  oth(‘r  monevs  advanced  to  him 
by  th(‘  ('ai'roll  Fleet ric  (’ompany  on  the  i)roperties  in  suit 
or  for  ])(*rsonal  use  W(‘i-e  charged;  that  likewise  the  first 
])ayment  of  intiua'st  on  the  trust  on  Twelfth  Street,  four 
months  after  the  ])in-chase  (l!)irj)  was  charged  u])  to  him 
individually:  and  that  after  this  suit  was  filed  (1916)  those 
two  items  wert*  c!-(‘dit«*d  back  to  him  and  charged  up  the 
one  against  tin*  al!ca-i‘«l  pi‘o]>erty  of  the  Carroll  Pilectric 
Com])any  tin*  Tw(‘lflh  Str(‘C‘t  building  and  the  other  against 
“Kent,"  notwithstanding  the  defendant's  repeated 
28()  ass(‘i'tions  that  und(‘r  the  direction  of  his  counsel 


that  he  do  nothing  to  change  the  situation  at  the  time 
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of  the  suit,  to  loavo  ovorytliiiif^*  as  it  was,  to  make  no  entries, 
evervtliiiii!:  Iiad  l)een  left  in  statu  quo,  no  entries  had  been 
made,  and  this  very  1)nildin<*’  aeeonnt  had  not  l)een  brought 
foi’ward  into  a  general  account. 

This  disclosure  tixed  in  mv  mind  the  determination  to 

* 

])rol)e  to  the  limit  in  oi-dei*  to  satisfy  my  mind  beyond  ques¬ 
tion,  and  1  did.  In  the  beginning  counsel  for  the  defend¬ 
ant  inter])osed  no  obj(‘ction,  but  later,  when  the  probe  be¬ 
came  more  insisteid  and  the  defendant  became  irritated  to 
the  ])oint  of  violent  ex])ression,  then  it  would  seem  that 
counsel  absorbed  some  of  his  i natation  and  later  indulged 
in  ci’iticism  of  tin*  cours(‘  of  the  Master,  which  they  as- 
s(‘rt(Hl  was  (‘xtraoi'dinai'v,  but  which  the  facts  in  this  record 
will  show  was  fidlv  warranted.  Even  then  the  blaster  was 
met  mo]*e  or  less  with  the  continuation  of  the  methods  of 


the  defendant.  Nothing  was  produced  except  what  was 
demanded  and  much  of  it  was  only  ])roduced  after  repeated 
demands.  All  of  the  eviden(*e  with  respect  to  the  rents, 
absolutely  necessary  to  an  accounting  in  this  case,  was  re¬ 
luctantly  ])i‘oduc(*d  in  tlH‘  course  of  this  probe.  The  absence 
of  this  evid(uic(‘  alone  is  an  indication  of  the  meagerness, 
the  ])aucity  of  the  (‘vid(‘nc(‘  j)]-(‘viously  submitted  by  the  de¬ 
fendant  under  tlu‘  pi*(*ssin‘e  of  ('ouns(‘l  for  the  plaintiff. 
Some  of  the  evidcuicc'  ])roduc(‘d  showed  the  tam])ering  with 
])ai)ers  and  the  falsity  of  exhibits  originally  produced 
287  bv  the  ihdeudant  uinhu*  the  general  order  of  the 
Master  at  the  lu^ginning  to  produce  all  evidence,  all 
(uitries,  b(*aring  on  the  cas(‘.  Pei'haps  no  commentary  on 
this  subj(‘ct  can  be  bettcu*  than  the  sim])le  drawing  to  at- 
t(‘ntion  of  the  chai‘act(U‘  of  the  i‘(‘tui‘n  to  the  original  order 
of  the  Mastcu*  in  Nov(‘nd)(*r  of  1917,  the  list  of  exhibits  then 


pi*odu(‘ed  and  tin*  voluminous  number  of  exhibits  ultimately 
])roduc(‘d  on  th(‘  Mast(U*'s  call  at  the  hearings  in  1921.  In 
Sch(‘dul(‘s  (^Q(^)  is  a  list  of  exhibits  in  the  case,  describing 
th(‘  exhibits  and  showing  when  and  bv  whom  thev  were 
])i‘oduced  and  on  whos(‘  call  they  were  ])roduced.  By  com- 
])ai‘ison  of  the  im])0]*tance  of  the  exhibits  finally  disgorged, 
with  the  unim])orta]it  character  or  fals(‘  character  of  those 
oi*iginally  prodmanl  on  the  Mastei‘’s  order,  it  will  be  seen 
that  tlu‘  oi-iginal  return  to  the  Master's  order  was  but  a 


])r(‘t(Mise,  the  barest  pretense. 

In  vi(‘w  of  th(‘  voluminous  analvsis  of  the  testimonv  in 

•  * 

Schedule  (^)Q  and  the  scattering  references  to  various  points, 


lOf) 
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1  sliall  ill  tliis  ])orti()ii  ot*  tlio  re])ort  give  reference  to  the 
record  j)ag(*s  wliicli  can  he  readily  found  in  the  consecutive 
pagination  in  the  scliedule. 


Masfcr\^  orfJer  for  Discovrrtf. 

At  tlie  early  liearing  of  July  1,  1917,  counsel  for  the  plain¬ 
tiff  made  a  formal  motion  that  the  defendant  and  Mrs. 
Carroll  he  riMjuired  to  produce  for  ins})ection : 


(1)  Portions  of  IBooks  of  accounts  of  the  defendant  and 
^Irs.  Carroll  and  (‘ntri(‘s  tluM‘(‘iiL  ref(‘rr(‘d  to  in  the  answer 

of  the  d(‘f»*ndant  ado])ted  hy  Mrs.  Carroll  a  tlie  an- 

288  swers  to  interrogatories  by  the  defendant  and  Mrs. 
Carroll. 

(2)  So  much  of  the  hooks  of  the  Carroll  Electric  Com¬ 
pany,  and  the  ('iitries  therein,  as  were  referred  to  hy  the 
defendant  in  his  answers  to  the  l)ill  and  iiderrogatories, 
and  mor('  ])arti(‘nla]‘ly  any  itinns  in  said  hooks  which  liear 
upon  and  may  throw  light  u])on  the  issues  raised  liy  the 
])h‘adines  and  whii'li  in  ])art  consist  of  items  in  the  account 
of  the  defendant  with  the  said  com])any  which  grew  out 
of  and  r(‘lat(‘  to  anv  of  the  huilding  transactions  mentioned 
in  the  hill. 

(M)  Any  it(*ms  in  tin*  hooks  of  the  Carroll  Electric  Com- 
])any  in  whii'li  a])])(‘ared  transactions  with  the  ])laintiff  in 
relation  to  th(‘  ])nr(*hase  of  ♦^i-ound  or  the  (*onst ruction  of 
anv  of  the  hnildines  mentioned  in  the  hill,  including  anv 
sus|)ense  account  or  si)ecial  account  containing  items  of 
said  character. 

(4)  Any  items  of  account,  whetlier  in  the  name  of  the 
Carroll  Eh'ctrie  Com])any,  the  ])laintiff,  the  defendant  or 
Ml'S.  Carroll,  whic'h  will  throw  light  u])on  the  purchase  of 
the  ])ro])erties,  ])roenri‘ment  of  tlie  loans,  disbursement  of 
th(‘  mon(‘ys  and  th<‘  ])aym(‘nt  for  the  construction  of  any 
of  the  huihlings  mentioned  in  the  hill. 

On  this  motion  on  August  7,  1917,  after  argument,  the 
Master  initi'red  an  ordm*  reiiniring  the  defendant  to  pro¬ 
duce  hefor(‘  the  Master,  williin  a  reasonable  time  to  he 
agr(‘ed  upon  by  eouns(‘l,  for  the  inspection  of  the 

289  ])laintirf  and  his  counsel: 


(1)  Any  aeeonnts  in  the  hooks  of  the  defendant, 
Mrs.  Carroll  or  the  Carroll  Electric  Company,  including 
the  hank  deposit  hooks  and  check  hooks  and  stubs,  relat- 
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ing  wlioll}’  to  the  transactions  and  properties  S])ecificall5'’ 
referred  to  in  tlie  pleadings  and  interrogatories  and  the 
answers  tliereto. 

(2)  Any  entries  or  transcripts  of  any  entries  in  said 
books  relating  to  said  transactions  or  properties  which  are 
included  in  accounts  the  other  items  of  which  have  no  re¬ 
lation  to  the  subject-matter  of  the  suit. 

On  Xovemher  2,  1917,  counsel  for  the  plaintiffs  filed  a 
motion  that  the  defendant  and  ^Irs.  Carroll  he  required 
to  comply  with  the  Master’s  order  a  day  certain. 

Return  to  the  blaster’s  Order. 


On  Xovemher  6,  1917,  a  return  was  made  by  counsel  for 
the  defendants,  in  pursuance  of  the  Master’s  order.  This 
return  induced  no  ])articular  attention  to  its  details  and 
therefore  excited  no  comment  at  the  time,  hut  in  the  light 
of  the  subsequent  develo])ments  in  the  case,  it  seems  to  be 
materially  significant  in  some  res])ects.  The  language  in 
the  record  seems  to  endeavoi-  to  make  it  apj)ear  that  after 
conference  lietween  counsel  the  return  was  a  comjilete  re¬ 
turn,  satisfying  all  demands  of  counsel  for  the  })laintifl’; 
that  it  satisfied  the  recpiests  of  counsel  for  the  plaintiff 
for  the  ])roduction  of  certain  definitely-di‘scrihed  accounts. 
It  then  went  on  to  say  that  if  ccninsel  for  tin;  ])laintiff  called 
for  any  further  account  or  coj)ies  of  account,  the 
290  defendants  stood  ready  to  produce  them. 

This  of  course  was  not  a  return  in  terms  satisfy- 
ing  the  order,  and  the  Master  therefore  asked  counsel  for 
the  defendants  if  the  accounts  produced  purported  to  show 
all  entries  in  the  liooks  of  account  of  the  defendant,  of 
Mrs.  Carroll,  and  of  the  Carroll  Electric  Company,  relat¬ 
ing  to  the  transactions  involved  in  this  suit ;  to  which  coun¬ 
sel  for  the  defendants  replied  that  it  was  his  idea  they  did; 
hut  at  thq  same  time  he  did  not  want  to  he  hound  by  the 
statement;  that  he  had  attem])ted  to  produce  everything 
they  had,  hut  if  there  was  anything  further  wanted  that 
they  would  produce  it.  The  Master  then  said,  as  he  under¬ 
stood  it,  this  was  a  substantial  compliance  with  the  order, 
except  probably  as  to  de])osit  and  check  stul)s,  to  which 
counsel  for  the  defendants  responded  “Yes.” 

Counsel  for  the  plaintiff  then  stated  that  the  manner  of 
the  return  as  to  tluj  ledger  sheets,  in  some  cases  original 
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and  in  others  cojiies,  iras  duv  /o  an  n)u}(n\'<taudlng  hctwecn 
nnoisrl  that  tlir  ifnns  ftnidshrd  (  <nn j)risc(l  all  ite)ns  ivJiich 
the  ])lainti/f  desired  tit  Insjtect  froni  tJu-  itr'ujhial  hooks  of 
aeeount  (tf  the  (\irndt  h'leetr'ie  Kh'ftric  ('om panif,  and  Mrs. 
CarroU,  nnd  the  mode  of  the  return  was  for  the  eonvenience 
of  the  parties.  This  lan^uauri*  would,  on  its  face,  perhaps 
apjjear  ainhinuous  and  heai*  out  the  position  of  counsel  for 
the  defendants  that  the  n‘turn  was  a  full  compliance 

291  with  the  demand  of  counsel  for  the  plaintiff  for  dis- 
coveiy,  hut  latei*  on  in  the  record  counsel  for  the 

})laintiff  moia*  ch‘arly  inter])i’(‘ted  what,  from  his  view- 
j)oint,  the  uiuhu’slaiidiuir  hi‘tw(‘i*ii  couusi‘1  was. 

.\t  this  sta,i»e  couiis(‘l  for  tlie  deftuidauts  sui;’i;ested  that 
the  Sj)ecial  Mastcu'  inspect  and  (‘xamiiie  the  return  and 
determine  whether  or  not  ])laintiff  was  entitled  to  an  ac- 
countiiiir  as  claimed,  and  if  llu‘  Mast(‘r  should  decide*  them 
not  material  tlu'v  he  returned  to  the  defendant,  without 
further  inspe(*tion.  The  Master  ruh‘d  that  as  the  call  was 
for  the  ])urpose  of  discovi'rv  and  to  ^ive  counsel  an  oppor¬ 
tunity  to  (“xamine  th(‘m,  Ik*  could  not  j)ass  upon  the  niateri- 
alitv  of  tlu*  accounts  to  the  issiu*s  in  the  case*  until  after 
such  examinat  ieui. 

At  the  sessie)!!  e)f  March  20,  1918,  when  the  (piestie)n  arose 
as  to  whether  an  ae'count  e)f  the  (’ari‘e)ll  Fih*ctrie*  (\)mpany 
with  the  plaintiff  iiael  been  lile‘el,  ceeunse*!  feer  the  ])laintilV 
fi'ave  his  ve*rsie)n  e)f  the  e)riginal  unelerstanelin^*,  when  he 
saiel  that  the  exhibits  tileel  purported  to  shoir  all  items  in  all 
hooks  of  aeeonnt  irhirh  leonid  throir  an//  lipht  on  the  eon- 
trorers/f,  which  e-ounse*!  feir  the  ele‘fe*uelauts  eliel  ne)t  elis])ute 
or  epiestion,  sayini;-  the*re  was  a  ele)uht  in  his  minel  whether 
they  hael  lile*el  sue*h  a  iceiU'ral  ae*e'e)unt  e)r  whe*the*r  there  had 
been  any  re*epu*st  lor  it,  (K.  l‘)2-()). 

Airain,  at  the  se‘ssion  e)f  A])i’il  2,  1918,  whe*u  the  eh'fenelant 
was  uneleilakinic  tee  te*stify  fre)m  that  ])ortie)n  of  !Mrs.  Car- 
i’e)irs  be)e)k  allei*eel  to  relate  to  her  |)ersonal 

292  atTairs,  ce)unsel  feir  ])laintiff  state‘d  that  at  that  point 
he  asked  for  an  ins]K*ction  of  the  books  of  account, 

that  h/f  ar/reement  there  irere  to  he  fill'd  e.rfraefs  shon'inp 
items  either  in  the  hooks  of  the  defendant  or  Mrs.  Carroll 
ichieh  entered  into  the  snhjeet  of  the  iiujuir//.  Counsel  for 
the  defendants  said  that  they  had  complit*d  with  this  retjuest 
and  given  a  copy  of  ^Irs.  Carroll’s  account  in  reference  to 
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the  properties  to  the  counsel  for  tlie  plaintiff ;  that  this  was 
an  account  between  the  defeiulant  ami  Mrs.  Carroll,  and 
that  they  ex])ecte(l  to  ])rodnce  it  on  call  or  as  paid  of  their 
own  case.  Counsel  foi*  the  i)laintiff  re])lie(l  that  all  accounts 
hearing  on  this  transaction  had  been  asked  for  (K.  226-9). 

The  return  of  Xovember  (>,  1017,  comprised  ten  papers 
and  portions  of  one  book,  marked,  respectively,  for  identifi¬ 
cation  Exhibits  C.  E.  C.  Xos.  1  to  0,  inclusive,  and  Exhibits 
F.  (i.  C.  Xos.  1  and  2;  the  last-named  beim»’  ])ortions  of  the 
books,  and  mav  be  brieflv  descril)ed  as  follows: 

Xo.  1  is  the  alle.u’ed  snsjiensc*  acconnl,  and  was  offered 
as  a  “loose-leaf  ledger  sheet.” 

Xo.  2  is  not  a  copy  of  any  record.  It  is  a  statement  that 
tbe  Carroll  Electric  Com])any  had  on  its  books  an  account 
known  as  the  “new  bnildinu'  account,”  which  pnrj^orted 
to  show  the  cost  of  tin*  Twelfth  Sti*eet  ])ropeidy  exclusive 
of  any  charges  of  tlie  ])laintiff. 

Xo.  d  ])nr])oi‘t(Ml  to  be  a  ('<)])y  of  a  special  cash  account 
debiting*’  the  ])laintiff  with  certain  payments. 

2tt3  Xo.  4  ])nrj)ort(‘d  to  be  a  copy  of  account  on  the  books 
of  the  (\arroll  Electric  Company. 

Xo.  7)  was  off(‘r(‘d  as  an  “oi-i^inal  loosc-lcaf  ledi^er 
sheet”  of  the  Carroll  Ele(‘tric  C()m])any,  showin<»‘  an  ac¬ 
count  a.n’ainst  Mi‘s.  Carroll. 

Xos.  6  to  9  wei'e  olTei’ed  as  and  ])nrp()rted  to  be  “ori.e^inal 
loose-leaf  led<»’er  sheets”  of  th(‘  Cai’roll  Electric  (V)m])any, 
showing’  accounts  for  electric  work  aL*ainst  the  S,  T,  Tenth 
and  Q  Street  ])ro])ertics ;  the  first  tln-ee  in  the  name  of  the 
])laintiff,  and  the  last  in  the  name  of  Mrs.  Carroll. 

E.  (i.  (^.  Xo.  1  was  offer(‘d  as  and  ])nrported  to  b(‘  a  copy 
of  certain  items  in  the  book  of  account  of  Mrs.  (kirroll,  F. 
(i.  C.  Xo.  2,  and  as  “bciim'  tin*  onlv  items  anvwhcre  in  said 
book  whi(*h  in  any  wise  ])ossibly  alTected  any  of  the  issues 
in  this  suit,  all  the  othei*  items  in  said  bf)ok,  (‘xcejd  certain 
disbursements  on  S  and  'V  Streets,  relatin<»:  to  matters  per¬ 
sonal  to  Mrs.  Carroll  and  foreign  to  the  suit.” 

F.  G.  C.  Xo.  2  was  offered  as  ^Irs.  C^arrolFs  book  of  ac¬ 
count.  As  will  be  seen  from  an  ins])ection  of  the  book, 
certain  portions  covering  the  pa,2,’es  1  to  9  and  pa,i>es  147  to 

wei-e  sealed  with  pa])er  seals  around  tlie  ed^i>‘es  and  the 
only  entries  open  for  inspection  were  the  two  accounts 
with  respect  to  the  S  and  T  Street  j)roperties. 
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On  this  return  counsel  foi-  tlie  ])laintifT  reserved  the 
right  to  demand  tlie  ])rodnetion  of  tlie  original  books  of 
aeeount,  and,  as  alrc^ady  staltul,  lalei'  on  made  such 
204  demand. 

One  of  lh(‘  sig’nili(‘ant  things  about  tliis  return  in 
the  light  of  siibse(iU(‘nt  (‘vents  is  the  offer  of  the  five  ledger 
sheets  numbers  o  to  !>,  inelnsivi*,  as  “original  ledger  sheets," 
as  distinguished  from  tlie  curious  language  of  the  return  of 
the  so-called  suspense  aeeount  as  follows:  “Loose  ledger 
sheet  containing  certain  entri(‘s  in  lead  i)eneil,  which  is 
known  as  snspinise  account."  'fhat  it  was  nev(‘r  an  au¬ 
thentic  account  will  b(‘  discussed  latci*. 

Snbseiiiient  developnu'iits  discloseil  tin*  probable  reason 
for  the  submitting  of  a  statenunit  with  respect  to  the  new 
building  account  ratlnu’  than  a  co])y  of  the  account  or  any 
extracts  therefrom,  and  the  langnage  of  the  return  now 
assumes  some  signiticance,  the  return  reciting  that  coun¬ 
sel  for  ])laintiff  agrees  that  the  statenunit  is  satisfactory, 
indicating  that  some  re])r(‘sentations  W(‘r(‘  made  to  (‘onnsel 
to  indnc(‘  him  to  refrain  from  rcMiiiiring  tin*  jirodiiction  of 
the  original  account  at  that  tinu‘,  though  coniisi*!  for  tlui 
plriinlitT  nored  on  the  r(‘cord  that  he  did  not  dispute  the  ac¬ 
curacy  of  the  statement,  but  reserviul  the  right  to  demand 
an  inspection  of  the  entries  if  material. 

The  co])ies  of  accounts  Xos.  1)  and  4  developed  subse¬ 
quently  in  the  case  to  be  incorrect  copies,  and  the  disclos¬ 
ures  when  the  originals  were  brought  forth  were  interest¬ 
ing  in  connection  with  the  suspense  account,  and  the  de¬ 
fendant's  statement  about  the  books  of  the  Carroll  Eclec- 
tric  C'onqiany  binng  h‘ft  as  tlu‘y  were  at  the  time  the 
295  suit  was  tiled. 

Later,  as  will  be  seen,  it  developed  that  the  Ex¬ 
hibit  F.  (i.  (\  Xo.  1,  ])nrporting  to  be  a  cojiy  from  ^Irs. 
Carroll's  book  of  all  matters  relating  to  the  controversv, 
was  also  an  incorrect  copy,  and  incorrect  in  respect  of  a 
material  fact,  when  the  pag(‘s  of  Mrs.  (hirroll's  book  from 
1  to  9  were  broken  o])en  and  it  a])])eared  that  this  exhibit 
F.  (i.  ('.  Xo.  1  was  intended  ])ractically  as  a  copy  of  the 
account  of  Mrs.  ('arroll  on  ])age  1  of  her  book,  headed  as 
her  investment  account. 


Althongh  it  was  said  that  the  other  ])ortions  of  ^Irs. 
Carroll’s  book  sealed  iq)  had  no  relation  to  the  matters  in 
suit,  later  the  defendant  undertook  to  testify  from  it  to 
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show  that  lie  had  moneys  of  .IFrs.  Carroll  in  the  shape  of 
an  indebtedness  on  his  part  to  her  with  wliich  he  could 
finance  the  Q  Street  ])roj)erty,  a  shifting:  of  position  from 
Ids  pleading  and  answers  to  interi’ogatories,  and  it  was 
then  that  the  eonnsel  for  tlie  defendants  stated  that  they 
eonld  not  possibly  know  (K.  22(1-9)  that  this  account  was 
material  before  that,  and  that  they  ex})ected  to  produce  it 
on  call  or  as  ])art  of  their  own  ease.  This  is  the  account 
which  I  have  fullv  discussed  in  connection  with  the  use  of 
the  rent  moneys  by  Mrs.  Carroll  and  the  diarizing  by  her 
aeainst  the  defendant  of  the  disbursements  made  of  those 
I'cntal  moneys,  which  he  alleged  was  his  indebtedness  to 
.Mrs.  (.'ari'oll,  but  which  in  fact  was  an  indebtedness  to 
trust  funds  from  rents. 

29()  From  this  and  from  the  great  mass  of  exhibits  in 
this  case  it  will  be  seen  that,  notwithstanding  the 
comprehensive  order  of  the  .Master  re(]nired  the  defendant 
to  j)rodnce  everything  having  a  Ix'aring  on  the  case,  and 
notwithstanding  that  as  it  nitimately  appeared  substan¬ 
tially  all  of  tbe  record  evidcnice  bearing  n])on  this  case  was 
in  the  possession  of  the  (hd'endant,  the  original  return,  so 
far  as  its  authenticity  is  coikho-ikmI,  consisted  in  nothing 
more  than  the  j)rodnction  of  tiv(‘  original  ledger  sheets  of 
the  Carroll  Electric  Com])any,  one  of  which  was  a  general 
account  with  ]\Irs.  (kirroll  and  four  others  of  which  were 
the  job  ledger  accounts  of  the  Carroll  Electric  Company 
for  the  electrical  work  on  foni*  out  of  the  live  pro])erties  in 
suit;  and  in  addition  thereto  Mi’s.  (MrrolFs  original  book 
account  of  rents  and  disbursements  for  the  S  and  T  Street 
])ro])erties.  It  is  ai)])arent  that  a  great  deal  of  important 
evidence  was  sui)])ress(Hl  and  that  the  return  was  nothing 
but  a  ])retense,  attem])ted  to  be  colored  with  good  faith  by 
the  further  pretense  that  it  was  a  return  made  in  full  com¬ 
pliance  with  the  demands  and  rcMpiests  of  counsel  for  the 
])laintiff,  later  rei)ndiated  by  him. 


Custody  of  Exhibits — Photolithographs. 

While  it  is  not  a  matter  of  r(‘cord  exce])t  by  inference, 
the  fact  is  when  this  return  was  made  counsel  for  the  de¬ 
fendants  exj)ressed  a  desir(‘  to  retain  the  records  and 
papers  j)rodnced,  and  in  order  to  accommodate  him 
297  it  was  agreed  that  photolithographs  should  be  made 
for  the  use  of  the  counsel  for  the  plaintiff  in  his  in- 
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s|)iHti()n,  Tliis  was  doiu*.  'riu*  pljotolitlio.trraplis  were  im- 

iiUMliatelv  ordered  hv  llie  Master  and  made  bv  Williams  & 

«  •  • 

AIUmi.  Fi-om  that  tinn‘  on,  and  for  a  considerable  period, 
tile  extent  of  wliieb  is  not  shown  bv  tin*  record  or  within 
my  ]*eeolleet ion,  tli(‘S(*  oi-i^inals  remaiiu'd  with  counsel  for 
the  defendants  and  the  photolitho<;i’ai)hs  were  used  by  the 
eonnsi‘1  for  tlu‘  plaint  iff  and  wei*e  also  used  by  the  Master 
in  th(‘  hearinu's. 

I\efei‘enees  to  this  matt(*r  apiK*ar  in  the  record  at  the 
lieariniis  (d‘  December  IS,  Ajiril  2,  IblS,  December  10, 

Ibis,  and  Dec(‘mlK‘i’  7tli  and  ISth,  1!)21,  and  June  27,  1021. 
At  tliv  s(‘eond  of  tlies(‘  h(‘ai’inus  connsid  for  the  ])lainTiff 
exhibited  to  Mrs.  (’ari'oll  a  pliotolithouraph  co])y  of  F.  G. 
F.  Xo.  1,  statinii'  that  lu‘  did  so  b(*canse  the  original  ap- 
jieai'ed  to  liave  b(*(‘n  mislaid.  At  one  of  these  hearings 
wlnni  the  defendant  was  testifying  to  an  item  he  was  asked 
by  conns(‘l  i'oi-  th(‘  plaintiff  where  he  got  it,  and  he  said  in 
till*  front  of  tin*  book  out  of  Mrs.  FarrolFs  account,  “the 
sann*  which  W(‘  had  always  had."  Fonns(‘l  for  the  ])laintiff 
i‘(*]>lied  that  he  had  n(‘Vei‘  seen  the  book.  The  witness  said 
it  had  been  offered  and  discnssi'd.  llis  counsel  inter])osed 
that  it  had  Ikhmi  pi-<Mlneed  at  several  meetings  and  if  it  was 
desired  it  c'onld  bt‘  had  (  IF  22()-0). 

In  th(‘  account  book  of  Mrs.  Fai’roll  the  account  against 

tlu‘  (hd'eiidant  for  honsiOiohl  expenses  (page  147  to  153) 

tht‘re  are  entm’iMl  totals  and  footings  bv  the  defend- 

2!)-S  ant  of  th(*s(‘  items,  'riuo'e  is  a  gap  in  the  items  for 

tlH‘  year  1!)1.‘>,  with  ligures  at  the  top  of  the  column, 

which  would  sinmi  to  indicat(‘  a  total  for  the  missing  entries 

in  this  p(‘riod  which  1  spoki‘  of  in  connection  with  Mrs.  Car- 

roll's  nnnievs.  'I'l's) ifving  as  to  this  account  at  the  session 

of  Api  il  4th,  1!)1S,  th(‘  did'cMidant  said  that  Mrs.  Carroll  left 

out  of  h(*r  book  a  consiihu'able  ])art  of  her  charges  against 

him,  th(‘  addition  of  which,  about  >?540,  on  page  147,  he 

thinks  is  (‘orrect.  'I’liis  addition  is  in  inserted  figures  in 

the  book  in  the  handwi'iting  of  defendant.  He  then  went  on 

to  say  he  found  this  out  from  the  book  uliicJi  iras  in  his  pos- 

s(’ssinit  (IF  .‘US-!)).  Xow  it  will  be  borne  in  mind  that  this 

session  was  h(‘ld  about  the  time  that  th(‘se  ])roperties  were 

sold,  and  that  it  was  subs(Mpient  to  that  in  the  year  1918,  as 

will  be  shown  bv  th(‘  mitries  themselves  that  Mcllhennv 

•  ^ 

compared  this  book  with  Mrs.  Carroll's  checks  and  under¬ 
took  to  correct  all  errors  and  to  bring  it  down  to  date.  This 
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ostahlislics  tlie  fact  that  tliis  book  in  which  these  alterations 
and  entries  were  made  was  nevcn*  in  the  ])ossession  of  the 
Master  as  the  defendant  att(‘m))ted  to  make  it  a])i)ear  when 
the  (jiiestion  arose  as  to  the  alteration  in  the  hook  of  ihe 
lead  pencil  entry  3  20/15,  and  the  entries  made  hy  ^Icll- 
henny,  as  hereinafter  shown. 

At  the  hearing;  of  December  lOth,  1918,  counsel  for  plain¬ 
tiff  called  for  the  statement  of  cost  of  S  Street  which  the 
defendant  had  i)roduced  and  testified  to  on  his  call  on  cross 
examination.  (^onns(‘l  for  (hdendant  stated  it  was 

299  in  evidence  as  an  exhibit.  The  Master  interposed 
that  that  was  not  corr(‘ct,  that  counsel  for  the  defend¬ 
ant  liad  all  the  exhibits.  ('oiins(‘l  for  the  defendant  replied 
that  the  defendant  had  identilied  this  statement.  The 
Master  then  said  he  would  have  to  ask  counsel  to  go 
through  their  pa])ers  and  snri'ender  all  of  the  original  ex¬ 
hibits  in  this  case,  because  he  did  not  want  to  have  this  con¬ 
tinual  tangle  about  these  oi’iginal  ])ai)ers.  (k)nnsel  for  the 
defendant  then  ])rodnced  the  original  statement  called  for 
and  the  witness  testiti(‘d  to  it.  During  the  examination 
counsel  for  the  defendant  int(‘rrnpt(‘d  to  say  to  counsel  for 
the  ])laintiff  that  before  he  wcnit  any  further  In',  counsel  for 
the  defendant,  “wanted  to  nnd{‘rstand  sonndhing — that  he 
wanted  this  paper  to  remain  in  his  ])ossession  or  — “  where¬ 
upon  counsel  for  the  plaintiff  offered  the  jiaper  in  evidence 
as  Exhibit  J.  J.  M.  A — 1  (K.  ‘>87-92). 

On  the  same  date  the  ])laintiff,  while  testifying,  called  for 
the  alleged  copy  of  the  Oar  roll  Elective  (V)m])any  account 
against  him,  C.  E.  (J.  Xo.  4.  Oonns(‘l  for  the  defendant 
said  he  might  have  it  here,  the  d(‘f(‘n(lant  was  ci’oss  examined 
about  it.  Counsel  for  th(‘  ])laintifr  agre(*d  to  this,  and  said 
he  thought  it  was  handed  back  to  tin*  defcnidant,  (K.  400-2). 

On  call  of  counsel  foi*  tin*  ])laintitT,  counsel  for  the  de¬ 
fendant  also  produced  at  this  s(*ssion  the  original  state¬ 
ment  of  Q  Street  construction,  and  counsel  for  the  plaintiff 
offered  it  in  evidence  as  J.  J.  M.  A — 2.  Coun-  for 

300  the  defendants  then  said  he  wr)nM  like — these  papers 
are  papers  he  would  like  to  i*efor  to.  Counsel  for 

the  plaintiff  said  “Yon  may  hav(*  them  if  you  promise  not 
to  lose  them.”  Counsel  for  tin*  defendant  said  he  did  not 
think  he  should  be  bound  to  pi’oduce  [)apers  for  counsel  to 
offer  in  evidence;  he  did  not  mind  cross  examining  about 
them,  but  he  would  like  to  keep  them  in  his  files  for  future 
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reference.  Counsel  for  the  plaint i!T  i*e])lie(l  that  tliese  were 
oriiiiiial  nn-ords.  Whei’en])on  at  the  rcMpiest  f)f  the  counsel 
for  th(*  (lofiMidant  thov  W(‘r(‘  copied  in  the  record,  so  tliat  he 
could  have  the  orininal  l)ack  (I?.  400). 

In  view  of  the  characdei’  of  tiie  i*etiirn  in  res])ect  to  the 
alleiied  sus])ense  account,  tlie  contradictory  testimony  with 
res])ect  to  th(‘  same,  all  of  which  will  he  shown  later,  and 
because  the*  Mastiu*  found  amoni*-  tin*  ])hotolithoi»raphs  here¬ 
tofore  referri'd  to  a  pa])er  which  a]»])arently  had  been  left 
amone:  thmu  by  counsi‘l  for  the  plaintiff,  which  ])aper  will 
1){*  suhs(‘(pieutly  rederred  to  and  discuss(‘d,  (Hxhihit  Carroll 
4t).‘J),  ])urport ine:  to  he  a  copy  of  thi‘  suspiuise  account  differ¬ 
ing:  from  the  Kxhihit  (\  K.  C.  Xo.  1,  tin*  Master  deemed  it 
wise  to  have  some  vei-ilicatiou  in  the  record  of  the  identitv 
of  th(‘  oi-ieiual  ]>aper  olTcu’ed,  hesiih*  its  ideut iheation  mark. 
II(‘  therefon*,  lH‘for(‘  tin*  session  (d*  1  )(‘C(‘mhiu’  7,  1921,  called 
on  counsel  foi*  the  ])laiutiff  to  ytd  from  the  recei])ts  in  his 
own  tiles,  or  fi'om  the  hooks  of  William  cV:  Allen,  evi- 
dOl  (huice  (ff  the  oi'i'iinal  makiuu'  of  tin*  ])hotolitho- 
e'raphs  then  in  tin*  possession  of  tin*  Mast(*r.  At  this 
sessimi  counsel  for  tin*  ]>laintiff  !-(‘po]‘te(l  that  he  had  been 
unahh‘  to  liud  any  reciupt  or  obtain  any  data  from  the  books 
of  Williams  A'  Allen.  'The  Master  then  not(‘d  on  the  record 
that,  as  he  i‘(‘called,  these  ])hotolitho.e'raphs  had  been  made 
for  th(‘  iKuadit  of  connsid  at  tlu'  b(‘iiinnin,i*’  of  the  case, 
thi’onu'h  th(‘  Master:  that  th(‘v  had  been  used  bv  counsel, 
and  the  Mast(‘r,  in  ])lact*  of  tlu‘  orieinals,  for  a  considerable 
])(‘riod,  dnrin.u’  which  the  originals  were  in  ])ossession  of 
conns(‘l  foi-  the  d(‘f(*ndants :  that  if  th(‘r(‘  was  to  be  any  (]nes- 
tion  about  tin*  ori.uinals  In*  d(*sir<'d  the  ])hotolithoi»’ra])hs  in 
(*vid'*nc(*,  they  havine'  be(*n  madi*  bc'canse,  as  tin*  record 
show(*d,  conns(*l  for  tin*  def(*ndants  desired  to  retain  the 
oi’ie'inals.  Counsel  for  tin*  d(*f(*ndants  said  that  unless  on 
comparison  tln*y  wci-e  found  to  be  iinu'cnratc*  In*  could  see 
no  pnr])os(*  in  ))nttin,e’  th(*m  in  tin*  r(*cord,  aft(*r  which  they 
wi*i’(*  (*xhibit(*d  to  conns(*l.  r.at(*r,  as  will  bo  seen  in  the 
i'eferenc(*s  to  tin*  snsp(*nse  ac'connt,  the  Master,  when  there 
was  a  (jnestion  i’aise<l  as  to  Ivxhibit  C.  K.  C.  Xo.  4,  ])nt  the 
photolithou'raphs  in  (‘vi(h*nc<*  t(»  id(*ntify  the  ])aper  oriiji- 
nally  off(*r(*d  as  Mxhibit  C.  K.  C.  Xo.  4.  This  was  at  the 
session  of  l>(*cemb(*r  IS,  1!>21.  Tin*  s(*ries  of  ])hotolitho- 
<ira])hs  of  all  t*xc(*])t  Mi*s.  (MrrolCs  book,  w(*re  marked  Mas¬ 
ter's  Exhibit  Xo.  1,  (K.  1144-7)0  and  1197)-9).  Since  the  final 
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lieariiii**  the  ]\Iastor  lias  foiiiid  and  ])laeed  with  the  Exhi¬ 
bits  the  recei])t  ot*  Williams  cV:  Allen,  dated  December  3, 
1917. 

302  Alteration  ot*  Kecords. 


When  Mrs.  (^arroll  was  Ikmiiu-  ci’oss-examined,  at  the  ses¬ 
sion  of  December  3,  1!)17,  and  was  hein^  interroij:ated  about 
the  date  of  the  S  Str(‘et  transaction  and  also  the  date  of 
the  purchase  of  tlm  tahnlatim^  bonds  which  later  she  said 
she  could  not  iihmtify  fi'om  llu*  transcri])t  F.  (1.  C.  Xo.  1, 
eith(‘r  she  or  her  hrsliand,  jirohahly  the  latter,  as  indicated 
by  a  snl)se([uent  statcmumt  of  his,  broke  ojieii  tin*  s(‘al  en- 
closinu^  paire  1  of  the  book  and  disclosed  the  investment  ac¬ 
count.  Whereupon  conns(d  for  the  ])laintiff  asked  her  what 
was  the  date  the  bonds  w(‘re  ac(|nii'(‘d,  ])refacin<(  the  (jnes- 

tion  bv  the  statcmieid  “Vonr  attrition  has  Ikhmi  (*alled  bv 

•  • 

your  husband  and  your  connsrl  to  a  lead  ])encil  mark  o])- 
posite  the  entry  in  your  book  of  a(*connts.”  She  answered 
“3-20-15.”  “All  this  was  takmi  from  the  stniis  of  my  check 
books.”  Asked  in  whos{‘  handwriting*  th(‘  lead  ])encil  entry 
was,  she  said  in  the  handwriting,-  of  the  defendant.  She 
then  said  that  there  wei-(‘  othm-  (Mitries  in  the  book  that  she 
saw  which  were  in  her  handw  i-itin.e;,  that  she  did  not  see 
the  ones  “sealed  up”  ((‘vidently  i-efen-ine:  to  ])ai*‘es  14-3- 
153);  does  not  know  wheth(‘r  th(‘i*e  is  any  handwriting-  on 
that  or  not;  she  did  not  s(‘al  it  np;  those  that  are  sealed  up 
are  her  ])rivate  affairs;  tin'  defcnidant  had  access  to  this 
book  of  hers  and  made  eiiti-ies  in  it.  This  date  was  rather 
important  in  the  cross-(‘xamination.  It  did  not  ai»ree  with 
tin*  trans(‘i-if)t,  in  which  apjiarinitly  tin*  ycwir  of  ac- 
303  (piirement  w-is  1914,  in  conjunction  with  the  entry 
of  the  acnpiirement  of  tin*  (^)  Str(‘et  lot  nnd(‘r  date 
of  March  S,  1914,  also  aiijiea i-iiiii-  in  the  book  as  1915.  Its 
importance  lay  in  tlu‘  fact  that  acn'oi-dini*-  to  the  answers  to 
intei‘ro<>-atories  bv  Mi-s.  Fan-oil  the  bonds  were  delivered 
by  her  to  the  defimdant,  to  linance  the  Street  ])ro]ierty 
late  in  the  year  1914,  and  this  date  in  the  book  1915,  tran- 
scrib(‘d  to  make  it  a])))(‘ar  1914,  (ix('d  th(‘ii-  ac(|nirement  as 
the  20th  of  Mai'cli,  l!n5,  while  tin*  (^)  Street  ])ro))erty  was 
being-  consti-ucted.  Xo  attem])t  was  mad(‘  by  either  the  de¬ 
fendant  or  ]\lrs.  Farroll  to  denv  that  this  latter  date  was 
the  date  of  accjiiirernent  by  iier,  and  no  other  purpose  for 
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the  entry  was  assiniied  tlian  to  fix  that  as  tlie  date  of  ac- 
(luirenieiit.  AVlieii  the  ])(K)kkeei)er  Mellheiiiiy,  on  the  ex¬ 
amination  of  th(‘  Mastei’,  ])rodiu'i‘d  tlie  ledger  account  of 
tlie  defendant,  liis  drawinir  account  witli  the  Carroll  Elec¬ 
tric  Coin])any,  lonir  aftcn*  the  did’endant  had  admitted  that 
tlie  bonds  weii*  a  irift  hy  him  to  Mrs.  Carroll  and  had  pro¬ 
duced  his  account  with  lu‘r  on  which  thev  were  entered  as 
a  ^ift  in  Marcli,  lin."),  it  was  established  by  that  account 
that  th(‘  cost  of  th(S(‘  bonds,  $l,S81.2r),  correspondiiiij:  to 
the  amount  a])])(‘arin<i-  on  his  account  with  ^Irs.  Carroll 
(and  not  tin*  amount  $2,. ')()()  a])])(‘arin,i»‘  in  he'’  book)  about 
which  h(‘  had  bcmi  cross-(*xamined  at  leinxth,  was  debited 
to  him  by  tlu*  Carroll  Eh'ctric  Company  under  date  of  Jan¬ 
uary  18,  linb,  jnnony  the  March  entries  in  the  ledger  ac¬ 
count.  AVhen  the  discre])ancy  between  the  transcript 
r>04  of  Mrs.  (’ari’eH’s  invt'stnu'nt  account  and  the  account 
its(‘lf  in  th(‘  IkioIv  was  disclosed,  counsel  for  the  de¬ 
fendant  stated  that  lu‘  would  like  to  substitute  the  book 
entrit‘s  because  then'  ajipiaii’ed  to  be  a  clerical  mistake  in 
the  transcri])t.  'Flie  witiu'ss  being  interrogated  about  the 
transcri])t  statc'd  that  sin*  did  not  know  who  made  it  and 
iH'ver  saw  it  b(‘fore  oidy  “in  th<‘  room  there  just  a  minute 
ago;"  (ref(‘riing  to  oiu'  of  the  rooms  of  the  blaster’s  office) 
that  tin*  ih’ftnidant  bi’oiight  the  books  down  to  her  lawver 
(K.  2:1-4  and  2!)-:i0). 

It  would  also  appear  that  id  the  session  of  December  3, 
1917,  Mrs.  Cai’i’oll  or  her  husband  broke  the  seals  on  the 
account  of  her  allegi'd  ])(‘i’sonal  affairs  (j)agos  147-153)  in 
her  book,  b(‘cause  being  aski'd  if  there  were  any  entries 
showing  inom'vs  she  gave*  tin'  (h‘f(‘ndant  her  counsel  inter¬ 
posed  “Look  at  the  accounts  that  wio’c'  ])asted  ipi  that  you 
o])ened  at  tin'  ])revinns  In'ai’ing."  ( IL  52.)  At  this  hearing 
Ml’S,  (’ari’oll  admitted,  upon  l)eing  (pu'stioned  by  the  Mas¬ 
ter,  that  sh(‘  was  mistaken  in  saving  that  the  investment  ac- 
count  had  no  refert'iUH'  to  tlu'  matters  in  suit,  and  identified 
the  ])art  of  tin*  bo(»k  she  had  in  mind  when  she  s])oke  of 
her  ])rivate  affairs  as  the  account  of  her  “jiersonal  affairs, 
household  (‘X])(‘ns<‘s,"  on  ])agi's  147  to  15,3.  3diis  was  after 
strenuous  obj<'ction  had  b(*en  nnnh*  to  the  (‘I’oss-examina- 
tion  of  Mrs.  Carroll  as  to  In'r  idh*  moneys  in  the  defend¬ 
ant's  hands,  which  sin*  testili('d  she  had  for  investment, 
the  moiu'vs  rc])resented  by  the  disbursements  in  this 
305  account.  (R.87-8.) 
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At  tlie  session  of  A])ril  1918,  tlie  (lofeiulaiit  niuler 
cross  examination  testirK'd,  as  l)efore  stated,  tliat  lie  got  Ills 
information  from  Mrs.  CarrolTs  liook,  one  tliat  we  had 
always  had.  Pages  147-ir)d;  that  that  was  the  part  connsel 
for  the  ])laintilT  insisted  on  him  breaking  open  (K.  226-9). 

At  the  session  of  A])ril  4,  1!)18,  connsel  for  the  plaintiff, 
in  a  question  on  cross-examination  of  the  defendant,  ])ointed 
out  the  entry  in  Mrs.  ParrolPs  book  in  eonneetion  with  the 
bonds  as  d-20,  and  it  ai)])eared  at  that  time  tliat  the  tignres 
15  representing  the  year,  ami  which  had  been  in  the  origi¬ 
nal  entry  as  testitied  to  bv  Mi*s.  Carroll,  had  b(‘en  erased 
•  • 

(H.  24()).  And  it  was  at  this  session  that  defendant  ad¬ 
mitted,  as  before  shown,  th(‘  book  had  been  in  his  jiosses- 
sion  (R.  358-9). 

At  the  session  of  April  13,  1920,  connsel  for  plaintiff 
called  attention  to  the  fact  that  in  the  pencil  entry  in  Mrs. 
CarrolPs  book  before  refei'red  to,  the  figures  15  for  the  year 
were  erased.  Connscd  for  th(‘  defiMidaJits  int(n-])os(‘d  that 
it  would  ap])ear  from  the  record  what  was  thei*e.  The  de¬ 
fendant  then  still  under  cross-examination  said  that  it 
looked  like  a  1915  transaction;  that  in  a  way  he  heljied 
^Irs.  Carroll  kec])  this  aci'onnt  v(m\v  fr(‘(jnent ly,  but  that  he 
had  not  o])ened  it ;  it  was  not  ])rop(‘r  bookkiHqiing  (  R.  ()!)3-6). 

At  the  session  of  June  27,  1921,  when  the  Master 
306  was  interrogat ing  Mcllh(‘nnv  about  the  accounts  of 
the  Carroll  Electric  Conqiany,  the  witness  asked 
connsel  for  the  detVndant  if  he  still  had  a  bunch  of  those 
sheets,  and  connsel  for  tlu'  (hd'endaiit  said  he  could  not 
tell.  AVitness  said  that  connsel  for  the  definidant  had  tixed 
the  whole  tile  iq)  and  takmi  it  to  the  Master’s  office.  Conn¬ 
sel  for  the  def(‘ndant  said  lu‘  thought  thev  wer(‘  in  the  Alas- 
ter’s  office.  The  witiu*ss  said  th(‘v  wim'c  at  th(‘  Master’s 
office  or  with  connsel,  b(‘cans(‘  h(‘  had  tixed  them  ii])  some 
time  ago.  Coiinscd  foi*  the  (hdendant  asked  connsel  for  the 
plaintiff  what  were  those  ])hotolithographs,  were  they  not 
ledger  sheets  of  the  (’arroll  lOlectric  Conqiany.  (’ounsel 


for  the  plaintiff  re])lied  he  thought  they  were  accounts 
against  plaintiff.  Connsel  for  the  definidant  responded 
“AVe  also  had  a  lot  of  l(‘dg(*r  sh(*ets  ])hotolithogra])hed.” 
The  Alaster  then  jiointed  out  the  ])a])ers  offered  in  evidence 
originally.  The  defendant  s;iid  there  was  a  ])hotolitho- 
graph  copy  of  the  general  hnlger  account.  “Is  that  the 
whole  tile  which  von  have  there?”  Counsel  for  the  de- 
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feiulaiit  answered  ‘‘Yes.’’  Tlie  defendant  said  “I  think 
^Ir.  ])ent  has  those.”  The  witness  said,  “Tliey  were  all 
taken  out  and  sent  ii])  to  the  olliee  of  the  eounsel  for  the 
defendants.  Hverythini;-  was  taken  out  of  the  file,  inclnd- 
ing  ])laintitT's  aeeoiints,  and  sent  to  the  office  of  counsel  for 
the  defendants,  and  W(‘re  later  at  the  Master’s  office.”  The 
Master  stated  that  he  had  no  ledger  account,  only  a  photo- 
lit  hogi-a])lii(‘  co])y  of  a  hill,  (’ounsel  for  the  defend- 
oOT  ant  said  that  tlu'y  had  all  the  hooks  at  a  hearing 
(i-cdVri-inir  to  the  v(‘]*y  first  s(‘ssion)  and  then  they  de¬ 
cided  that  connsed  for  the  plaint ilT  would  have  photolitho- 
gra])hic  co]>ies  made  of  everyliiing  he  wanted  (R.  850-2). 

At  the  sessi(»n  of  August  17,  ]!>21,  the  blaster  iiupiiring 
of  the  defendant  as  to  certain  entries  of  rents  in  ^Irs.  Car- 
roll’s  hook  on  ])age  d2  in  1017,  and  which  the  defendant 
admitted  were*  in  his  handwriting,  and  an  entry  of  $1,100.08 
after  March,  lOlS,  which  he  admitted  was  in  McTlhenny’s 
handwriting,  asked  him  if  lu‘  had  any  ex])lanation  for  Mrs. 
Carroll  not  (‘iitei'iiig  those*  rents  monthly,  and  he  answered 
he  thought  tin*  hook  was  in  the  Master’s  custody,  at  least 
it  was  ill  tlu*  case*.  The  Master  replied  that  he  did  not  recall 
that  the  hook  was  in  his  custody,  that  it  was  ])rodnced  and 
then  ahs(‘nt  for  a  long  time.  Counsel  for  the  d(‘fendant 
inter])osed  it  was  ])i*o(lnc(*d  at  one  of  the  earlier  hearings 
and  in  the  custody  of  (*ith(‘r  the  Master  or  himself.  (K. 
lOlG-17.)  The  di‘fendant  was  asked  to  look  at  page  29  of 
!Mrs.  C’arroirs  hook  and  state  in  whose  handwriting  the  en¬ 
tries  were,  and  he  said  he  did  not  know.  lie  was  asked  if 
thev  were  in  Mcllhennv's,  and  he  said  ‘‘I  said  I  ditl  not 
know.”  lie  was  asked  if  lu*  did  not  know  Mcllhennv’s  hand- 
writing  and  he  said  he  did.  lie  was  asked  who  jirepared 
defendant's  Kxhihit  Xo.  20,  of  which  the  entries  were  a])- 
])arently  a  copy,  and  when  it  was  jirepared,  and  he  said  he 
did  not  know  who  prejiared  it  or  when  it  was  prejiared.  He 
was  asked  what  he  knew  about  either  set  of  those 
308  entries.  His  counsel  interposing  asked  the  ^Master 
if  he,  the  .Master,  had  any  idea  about  when  the  entries 
were  made.  The  Master  said  he  had  an  idea  they  were  put 
in  at  the  same  tinu*  these*  accounts  of  Mrs.  Carroll  were 
balanced  hv  Mcllhennv,  and  a  settlement  made  hv  the  de- 
fendant  and  Mrs.  Carroll  on  these  rents  after  March,  1918, 
since  the  properties  were  sold  in  this  case.  His  counsel  said 
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that  it  must  have  boon  tlio  luiii])  entry  of  rent  that  the  Master 
referi-ed  to  a  minute  ago  was  put  in  after  the  book  was 
offered  in  evidence. 

The  Master  then  asked  the  defendant  if  he  did  not  have 
a  settlement  with  Mrs.  Carroll  on  the  properties  in  suit. 
The  witness: 


“I  do  not  hear  your  ([iiestion.  1  am  all  up  in  the  air; 
“there  is  so  much  damned  suspicion  in  it;  it  is  perfectly 
“disgusting  to  me  for  a  dirtv  I’ogue  to  trv  and  take  an 
“honest  man’s  stuff  away  from  him,  and  that  is  what  has 
“been  going  on  for  live  years,  and  1  am  perfectly  disgusted; 
“I  am  insane. 

“The  blaster:  1  am  trying  to  get  the  facts. 

“The  AVitness:  There  is  sns])icion  in  every  one  of  your 
cpiestions. 

“The  Alaster:  There  is  no  siis})icion  in  my  cpiestions. 

“The  AVitness:  Ah)ur  cpiestions  are  loaded  with  suspicion. 

“The  A1  aster:  Aly  cpiestions  are  dictated  by  the 
d09  evidcmce  which  has  been  ])rc)diiced  here.’’ 

(’onnsel  asked  the  A1  aster  if  it  was  not  a  fact  that  these 
entries  were  made  aft(‘r  this  book  was  ])rocliicc‘d  in  evi¬ 
dence  and  since  the  suit  was  started.  The  Alaster  replied 
iinciuestionably,  thc‘y  demonstrated  that  themselves,  but  not 
in  respect  of  these  ])artic‘iilar  itcnns  on  jiage  39,  because  he, 
the  Alaster,  did  not  rc‘call  liaving  seem  those  bed'ore.  Coun- 
sc‘l  fen*  thc‘  defendant  said  that  at  one  of  the  heaiangs,  the 
Alaster  iiupiired  of  Air.  Carroll  about  the  item  of  $271.50, 
and  the  Alaster  replied  that  they  were  in  the  book  at  that 
time.  He  was  cpiite  sure*,  but  he  would  ask  Alcllhenny  about 
it,  it  being  iincloiibtc‘clly  in  his  handwriting.  The  defendant, 
again  askc‘cl  by  the*  Alastc*!*  if  he*  did  not  have  an  adjustment 
of  rents  with  Airs,  (hirroll  in  1918,  answer(*cl  “Yes.”  Asked 
if  that  was  not  what  was  referrc‘cl  to  in  the  entrv  made  bv 
Alcdlhenny  on  tlic*  tlylc'af  of  his  book  of  rents,  he  said  “Yes, 
the  note  sjieaks  for  itself.”  He*  was  asked  if  at  that  time 
to  his  knowledge  Alcllheiinv  took  this  book  of  Airs.  Carroll 
as  to  S  and  T  Street  and  struck  a  balance  and  made  the  cor¬ 
rections  and  settlement  shown  by  the  concluding  entries. 
His  counsel  interposed,  “He  asked  of  your  knowledge.  Air. 
Carroll.”  The  witness  answered  yes,  that  the  entries  were 
not  made  contemjioraneoiisly,  for  the  reason  tliat  the  book 
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was  ill  till*  ('list 0(1  V  of  ('ouliscl.  Askcul  about  the  corrections 
made  in  tli(“  (Mitrics,  h(‘  said  McI lluniiiy  was  reciuested  to 

clieck  carcfullv  aiiv  errors  in  tin*  account  and  that  he 

•  • 

310  did  ch(‘ck  the*  account.  Asked  what  he  cluH'ked  it  with 
h(*  said  till*  stubs  of  Mrs.  (kirrolTs  checks.  Asked 

if  from  the  chei'k  stiilis  ])rodnced  liere,  he  answered  “Yes.’' 
(K.  1035-1030.) 

At  tlie  session  of  Decemlier  17,  1021,  in  response  to  the 
blaster's  writtc'ii  not ilieation  that  he  desired  Mcllhennv  as 

ft 

a  witness,  counsel  foi-  the  def(‘ndants  stated  that  ^Icllhenny 
was  out  of  the  (‘ni])loy  of  tlu*  (’arroll  Kh‘ctric  Company  and 
had  stat(‘d  that  th(‘  time  was  inconvenient  and  he  would  not 
appear  (K.  1144-48).  44ie  Master  stated  that  all  that  he 
desired  to  obtain  from  Mcllhennv  was  the  information  as  to 

ft 

the  entries  on  ])a‘re  ‘lit  of  Mrs.  Carroll’s  book,  a  substantial 
copy  of  l)ef(‘ndants'  Kxliibit  Xo.  20,  ])nt  in  since  the  book 
was  ol‘f(‘red  in  evidence,  and  tliat  if  Mcllhenny  were  not  ])ro- 
dneed  (»r  apju'an'd  it  could  b(‘  (‘stablished  by  an  admission 
if  that  wi‘re  tin*  fact  (\l.  lloT-oS). 

At  tin*  s(*ssion  of  I)i‘('(*nilK‘r  18,  1021,  counsel  for  the  de¬ 
fendants,  r(*f(*rrine:  to  tin*  Master's  call  for  the  jirodnction 
of  the  witin*ss  Mcllln*nny,  stat(*d  that  coiuisi*!  ai^reed  that 
the  entries  on  pairi*  3!)  of  Mrs.  Carroll’s  book,  relating  to  Q 
Str(*et,  wei-(*  nunh*  by  Mcllllieny  at  the  time  of  the  purchase 
of  tin*  S  and  'V  Street  ])i’op(*rti(‘s  by  the  def(*ndant  at  the 
Trnste(*'s  sah*  in  this  suit,  and  at  the  same  time  the  other 
entries  wen*  nnnh*  in  the  book  bv  Midhennv  in  the  S  and  T 

ft  ft 

Street  accounts  for  tin*  ))iii‘pose  of  ad.jnstini^  the  rents  be- 
twe(*n  the  (h*fendant  and  Mrs.  Carroll  (IC  11!)0-1). 

31 1  Tln‘S(*  tani]K*i-ini»s  with  tin*  |)apers  in  the  case  were 
productive*  of  no  s(*i'ions  r(*snlts  so  far  as  any  inter- 

f(‘renc(*  with  tin*  full  exph/itat ion  of  the  facts  n])on  which 
thev  had  beariiii*’  is  conc(*rni*d.  'I'ln*  (*ross-{*xaniination  of 


the  def(*ndant  and  Mrs.  (kn-roll  pi()b(*d  sniliciently  to  estab¬ 
lish  the  false*  character  of  tin*  all(*.u(‘d  (*o])y  of  her  invest¬ 
ment  account  by  tin*  op(*ninu‘  up  of  the  oriuinal ;  and,  after  it 
was  o])(‘n(*d  ii]),  to  (*stablish  tin*  fact  that  tin*  bonds  were  ac- 
(inin*d  lon.u’  aft(*r  tin*  date*  att(*ni])ted  to  be  shown  they  were 
ac(jnin‘d  ainl  after  tin*  alh*,ii't*d  tinn*  of  tln*ir  (h*liverv  to  the 
def(*ndant,  so  that  tin*  (*rasnr(*  of  tin*  year  from  the  lead 
])(*ncil  (*ntiy  acconiplisln*d  nothin, n'.  The  handling’  of  Mrs. 
Carroll's  book  of  account  by  ^Icllhenny  had  no  ed’ect  upon 
the  case  one  way  or  the  other.  These  incidents  did,  how- 
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over,  liavo  tlio  of  sliowiiig,  in  connection  with  other 

inciihnits,  tliat  th(‘  (l(‘l‘en(Iant  however  foolish  h(‘  inav  have 
hecni  in  his  Jnd^iiunit  as  to  any  advantages  to  he  derived 
from  the  doing  of  th(‘  things  which  he  has  done,  was  cer¬ 
tainly  not  scrnpnlons  at  any  time  when  he  thought  that  it 
would  he  to  his  interest  to  engineer  the  evidence  in  this 
case. 

Manufacture  of  P^videiice. 


While  I  do  not  desire  to  liarshlv  characterize  them,  vet 
because  of  their  vmy  impoilant  hearing  upon  the  issues  iu 
this  case  c(‘rtain  oth(*r  acts  of  the  defendant,  and  his  testi- 
monv  in  conn(‘(‘tion  ther(‘with,  must  he  dealt  with  fullv.  I 

ft 

shall  (‘onsider  the  so-called  suspense  account  sepa- 
rat(‘ly.  Likewise.  I  shall  consider  se])arately  the  new 
huilding  ac'count  which  was  th(‘  account  referred  to 
in  the  snhstitut(‘(l  statcaiamt  ot*  (*ouns(‘l  in  th(‘  pa])er  marked 
“L.  Li.  (k  Xo.  2.”  Lik(‘wis(‘,  in  (‘onn(‘ction  with  the  sus- 
pens(‘  aeconnt  1  shall  eonsidm*  tin*  so-called  “(*opy  of  ac¬ 
count”  and  th(‘  so-calh'd  “exju't  (*opy  of  ac'count”  which 
w(‘i(‘  ])roduc(‘d  as  Lxhihits  L.  K.  L.  Xo.  .*>  and  (k  L.  C.  Xo. 
4.  I>nt  in  passing  h(‘r(‘  I  shall  r<der  again  to  these  accounts 
in  conn(‘ction  with  the  statimicnt  of  the  defendant  that  when 
this  suit  was  lih'd  h(‘  was  inst i‘uet«‘d  hv  his  counsel  to  leave 

ft 

(‘V(*]'vthing  in  statu  (jiio,  and  h(‘  a(*ted  in  accordance  there¬ 
with. 

At  th(‘  s(‘ssion  ot*  April  4,  IhlS,  the  defendant  said  his 
eonnsel  advis(‘d  no  settlement  h(‘  mad(‘  with  Mrs.  Carroll 
h(‘cause  of  tla*  suit,  that  no  s(*ttlement  h(‘  made  on  anything, 
that  th(‘y  stop  just  as  th(‘y  were*  (  1\.  .44.*)). 

At  th(‘  S(‘Ssion  of  Jnm*  27,  1!>21,  when  the  Mast(*r  pressed 
M(dlh(mny  t'oi-  rcM-ords  i?i  this  cas(‘,  and  while  the  Master 
was  lal(‘i*  examining  IIk*  defemdant,  he  was  asked  why,  if 
th(‘  only  thing  in  disput(‘  hetw(‘en  him  and  the  ])laintiff  at 
th(‘  last  int(*rvi(‘w  Ixdore  suit  was  the  huilder’s  commis¬ 
sion,  plaintiff  had  not  he(m  (‘rc'dited  hy  the  (kirroll  Electric 
Company  with  the  amount  exiM‘nd(‘d  hy  him  in  the  erec¬ 
tion  of  the  Tw(‘lfth  Str(‘(‘t  huilding;  and  pressed  hy  the 
Mattel’  on  this  point  h(‘  said  Ik*  should  say  it  was  for  want 
of  tiiiK*,  at  th(‘  advi('(‘  (d‘  his  connsc*! ;  that  he  did  not  think 
it  was  anv  length  of  tinu*  before*  suit  was  tiled  “and 
.‘)1.‘)  that  is  whv  voii  lind  th(*se  ivcords  as  thev  are,  thev 

ft  •  ft  /  ft/ 

have*  never  been  brought — for  instance,  you  are 
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of  tlio  now  Iniilclini;'  ncoonnt ;  ijon  n  ill  find  a  coat 
or  job  (ircoiinf  ihot  hos  ncrcr  been  broiifibt  fonrard  from 
that.”  Mr.  fhishv-Sinitli  asked  him  to  state  more  fiillv 

•  V 

what  lie  meant  ))y  “upon  tin*  advice  of  Mr.  Eashy-Smith” 
and  li(‘  answered  “Von  advisiMl  m(‘  at  tin*  ontsed  not  to  make 
aitjf  (  nfrics  fn  comjdcic  (in/ifbhta;  to  tcavv  crcriithhuj  as  it 
iras/*  Mr.  l-'lehaity  int(‘i‘ro,i»at(‘d  “As  at  tile  time  of  the 
hlinii:  of  t]i(‘  suit,”  and  h(‘  answ(‘i-ed  “V(‘S.”  ( H.  927-9.) 

At  the  session  of  I)(*(‘(Mnher  IS,  1921,  wlien  t(‘stifyin.<>'  in 
res])ect  to  the  snsjxnise  ac('onnt,  th(‘  defemdant  stated  that 
lie  ])roniptly  consulted  witli  counsel  aftin*  suit  was  hied,  May 
.‘>1,  191h,  nnd  ri'calls  havinu’  asked  his  (nniiloyes  for  and 
secnriim-  all  ])ap(‘rs  Ids  counsel  made  known  to  him  were 
needed  (K.  2d()-l). 

Now,  when  Mdihenny  ])roduced  at  this  session  the  orig¬ 
inal  leduer  aceonnts  of  tlie  C’arroll  Electric  Company  with 
the  jdaintilT,  both  his  ginuM'al  account  and  the  sjiecial  ac¬ 
count  for  i>aynient'^  to  him  on  dAvc'lfth  Streid  (of  which  the 
(‘xhihits  C.  E.  C.  Xos.  .“>  and  4  purported  to  he  co])i(*s) ;  the 
original  ledgm*  ai'connt  of  th(‘  Carroll  Electric*  Company 
with  the*  defendant,  foi  the  p(*riod  fi’om  ^lay,  1911,  to  De¬ 
cember  2)1,  191  (>;  nnd  tin*  original  ledger  accounts  of  the 
Carroll  Eh*ctri('  Company  against  the  Tw(‘lfth  Street  build¬ 
ing  im])rov(‘ments,  luMiig  tin*  account  in  r(‘!ation  to  which 
th(‘re  was  originally  submitted  the  statement  d(*sig- 
.')14  nat(‘d  as  Exhibit  C.  E.  C.  Xo.  2.  tin*  “Xew  Building 
Account”;  the  following  facts  api)eared: 

(1)  The  co])y  of  the  s])ecial  account  C.  E.  C.  Xo.  3  was 
not  a  com]>h‘t(‘  co])y.  It  gave  only  the  debit  cuitric's  against 
plaintiff:  it  did  not  disclose,  as  the  original  did,  that  the  ac¬ 
count  was  balanc(‘d  bv  a  crc'dit  (‘iitrv  of  balance  and  a 

•  • 

countcu*  entrv  of  (h‘bit  balance*,  both  as  of  Mav  .‘>1,  191(), 
the  day  ])laintiff’s  suit  was  lih‘d,  which  may  or  may  not 
have  bee*!!  (*nt!‘ies  !naele  afte*r  the*  suit,  but  which  fro!n  other 
similar  (*!itri(*s  we'i’c  in  all  probability  inaele  after  suit,  par- 
ti(*ularly  in  view  of  the*  fae*t  that  the*y  were  sup})ressed  i!i 
the  co]>y. 

(2)  Exhibit  C.  17.  C.  Xo.  4  was  !!ot  a!i  “e‘xact”  co])y  of 
the  ])lai!itiff 's  ge‘!ie!'al  le‘elge‘!‘  ace*o!!!it.  The  original  ac¬ 
count  she)we‘d  that  aft<'r  the  rnfri/  under  date  of  June  30, 
191  (),  o/  SVO//C  debits  agaieist  ])lai!itil’f  the  account  was  bal¬ 
anced  bv  a  cre*elit  i*!itrv  of  l)alance  aiiel  a  counter  entrv  of 
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(lol)it  under  dnfe  of  Matf  .11,  191(),  n  in;niife>lly  false 

entry  because  entries  could  not  l)e  ledj;'erized  on  dune  ,10tli 
and  the  accouni:  including’  those  entri(‘s  balanced  on  May 
,11st.  The  balancing?  enti'ies  (‘ould  not  have  been  made 
eai’lier  tlian  tlie  date  of  the  last  entry,  ,June  10,  1916,  a 
month  after  the  suit  was  lik'd.  Also  it  appeared  that  the 
allei>:ed  (*o])y  contained  an  (‘iitry  uiuh'r  date  of  dune  10, 
1914,  in  the  I’cu'ular  order  and  plac(‘  of  a  debit  against  the 
plaintiff  of  $lb().  This  (‘iitry  was  not  in  the  original  ledger 
ac(‘Ount  under  that  dat(‘.  Neither  was  it  in  the  bills 
11.*)  a(‘tually  reiidered  to  the  plaintiff  on  February  ‘dtltli 
and  A])ril  1,  lOl,"),  Exhibits  d.  d.  M.  A.  No.  1  and 
d.  d.  M.  A.  No.  2.  It  was  (‘nt(‘r(*<l  in  tlu'  original  ledger 
account  as  an  entiy  on  or  oiler  Jnlji  .‘ll,  1!)16,  below  the  bal¬ 
ancing  above  r(d*(‘rred  to,  as  a  d(‘bit  pr(‘dicated  upon  a 
jonrnol  entrji  of  dnhf  20,  1911),  m'arly  two  months  after  the 
suit  was  filed.  Tlie  (*o])y  was  inac(nirat(‘  in  other  I’c'spects, 
discuss(‘d  in  connection  witli  tlu'  so-('all(‘d  suspens(‘  account. 

(1)  In  the  original  ledger  account  of  tlie  Farroll  Electric 
Fomj)any  against  the  defendant,  which  shows  on  its  face 
tliat  it  was  a  drawing  account,  (which  the  defendant  at  one 
time  spoke  of  as  his  drawing  account,  and  at  aiiotlier  time 
as  liis  j)ersonal  account,  and  again,  in  r(*s])onse  to  the 
blaster,  asserting  that  he  had  not  said  it  was  a  drawing  ac¬ 
count)  it  a])])eared  that  from  a  journal  entry  of  duhf  1,  Fll.l, 
whicli  the  defendant  said  ])i-obably  repiu'sented  a  check  of 
an  earlier  date,  the  defendant  was  charged  with  $8,000; 
opposite  tlie  charge  in  pencil  tlu're  was  a  notation  “Twelfth 
Street  pro])erty.”  Finally,  the  defendant  admitted  that 
this  was  the  item  re])r(‘senting  tlie  ]mi’cliase  of  tlie  Twelfth 
’Street  pro])erty  dune  24,  lOl,'),  and  the  journal  entry  refers 
to  it  as  a  check  given  for  “equity  in  r(‘al  estate.”  The  ac¬ 
count  findher  showc'd  that  on  ( )ctob(*r  10,  191."),  the  defendant 
was  deiiited  with  the  sum  of  $.")()(),  specitically  identified  from 
])oth  the  journal  and  ledger  entric's  as  a  semi-annual  pay¬ 
ment  on  the  trust  on  Twelfth  street  assumed  at  the  time 
of  purchase,  which  trust  was  dated  A])ril  29,  1915, 
116  making  the  interest  payment  date  October  2!),  1915. 

It  showed  further  that  on  ,/?////  ord,  1916,  more  than 
a  month  after  the  suit  was  tiled,  there  were  credited  back 
to  the  defendant  these  two  items  debited  to  him  long  previ¬ 
ous,  and  that  the  $8,000  item  was  debited  to  the  “new  build- 
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ing  account”  and  tlio  $000  item  was  debited  to  “rent”; 
credits  are  also  shown  in  the  journal  entri(‘s.  The  “new 
building  account”  showinl  that  at  tli(‘  time  the  $8,000  was 
credited  back  to  the  defendant  in  duly,  UHO,  it  was  charged 
UJ1  against  the  improvements  or  property  section  of  the 
account. 

Manifestly,  these  entries  were  made  after  the  suit  was 
tiled  and  these  entries  are  the  entries  which,  in  connection 
with  the  character  of  the  account,  pei‘ha])s  more  than  any 
other  evidence  in  the  case  tended  to  fix  in  my  mind  the  grow¬ 
ing  conviction  that  the  plaintiff  had  told  the  truth  about 
all  of  th(*se  transactions,  to-wit  :  that  th(‘v  W(‘re  all  on  th(‘ 
same  basis;  that  he  was  to  construct  the  buildings,  and  tlu* 
defendant  was  to  finance  them  foi*  their  joint  profit. 

Considm*  now  tlu*  charact(*r  of  the  account.  Xotwith- 
standing  the  positive  statement  of  the  defendant's  answers 
to  interrogatoi’ies,  in  connection  with  the  ownership  of  this 
j)roj)erty,  that  the  books  of  the  ('arroll  Hlectric  ('om])any 
would  show  the  expenditure  of  all  of  the  items  going  into 
its  pKrchdsc  and  erection,  no  ittuns  in  i‘es}K‘ct  of  the  piiri'hasr 
were  entm'ed  in  this  buikling  account,  not  even  tlu‘ 
dl7  balance  of  $4U.!H  paid  to  the  title  company  long  after 
tin*  time  of  the  purchase  (Deceinlx*!-,  lid.")),  which  was 
apparently  overlook(‘d  in  this  juggling  of  accounts.  This 
so-called  “Xew  Ibiilding  Acc<uint”  is  an  account  onlv  of 
the  items  of  moneys  exjiended  by  the  ('arroll  Fdectric  C'om- 
pany  in  the  cost  of  erection,  and  like  other  job  accounts  pro- 
duceil,  is  on  blue  ledger  sheets,  instead  of  white,  and  there- 
foi'e  admittedly,  according  to  tin*  defendant's  own  testi- 
mony,  nothing  but  job  accounts,  which  in  dm*  course  should 
have  gone  foi'wai'd  into  a  r(*gular  general  ledg(‘r  account. 
Interrogali'd  by  nu*,  the  def(‘ndant  admitted,  aftc'r  sevei'al 
contradictions,  that  thei'e  was  no  g(*n(‘ral  h*dg(‘r  account 
against  this  building,  'fhest*  acc(.)unts  tln*refor(‘  stand  upon 
no  other  or  bett(*r  footing  than  any  otlic'r  job  account  of  tin* 
Carroll  Hlectric  ('ompany  in  connection  with  these  prop¬ 
erties,  and  not  on  as  good  a  footing,  because  all  of  the  other 
job  accounts  in  accordanct*  with  the  system  as  stated  bv  the 
defendant  were  carried  into  g(‘in‘ral  ledger  accounts  as 
against  some  ])articular  individual,  while  tln*se  wei'e  not. 
The  defendant  referred  ])articularly  to  this,  in  his  statement 
above  (juoted,  as  being  not  done,  because  of  the  advice  of  his 
counsel,  but  the  advice  of  his  counsel  did  not  prevent  him 
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from  traiisferriiiii:  to  tliis  account  Avliat  liad  tlicretoforo 
l)ecii  a  ])ersoiial  charge  against  liim  of  entries,  which  if  the 
account  had  been  intendi'd  to  re]>resent  an  account  on  the 
hooks  of  the  Carroll  Klectric  (k)in])any  of  its  ex- 
dl8  ])enditiires  on  its  own  propei'ty,  not  the  })ro])erty  of 
the  defendant,  would  have  been  the  verv  earliest  en- 
tries  in  tliis  account  in  1915,  one  of  which  the  $8,000  item 
would  liave  been  the  very  hrst  entry,  because  the  first  money 
expended  for  the  ])urchase  of  the  ])ro])erty,  instead  of  beiiiii^ 
entered  as  it  was  at  the  time  of  the  ])nrchase  as  a  personal 
charge  against  the  defendant  the  same  as  all  other  moneys 
drawn  by  the  defendant  from  the  Carroll  Elect ric  Company 
on  the  other  ])ro])erties  were  charged  against  him  in  the 
same  ])ersonal  account ;  that  is  the  moneys  for  the  purchase 
of  the  Tenth  Strecd  lot,  ])art  ol*  the  moneys  for  the  pur¬ 
chase  of  the  Q  Street  lot,  pai't  of  the  money  paid  to  j)laintiff‘ 
on  the  construction  of  the  Q  Streid  building,  part  of  the 
charges  for  electrical  work  on  the  S  and  T  Street  buildings 
carried  from  the  job  ledg(‘r  accounts  on  those  buildings. 

With  res])ect  to  th(‘  itcun  of  $40.91  I  was  unable  to  get 
anv  information  from  th(‘  (hd'eiidant  as  to  how  it  was  ever 
})aid.  He  admitted  tluu’e  was  nothing  in  his  own  accounts 
or  the  Carroll  Electric  Com])any  accounts  to  show  its  pay¬ 
ment,  which  on  its  face  would  s(*em  to  be  ti‘m‘.  However, 
on  the  title  company’s  settleineiit  foi*  the  ])ni‘chase  of  the 
Twelfth  Street  pro])erty  o])i)osit(‘  this  balance  j)aid  to  the 
title  company,  admittedly  in  the  handwriting  of  the  defend¬ 
ant,  is  the  notation  that  it  was  ])aid  December  2,  1915.  In 
the  ledger  account  of  the  defendant  there  is  charged  to  him 
on  December  4,  1915,  th(‘  sum  of  $40  and  the  voucher 
519  check  book  of  the  Caiu’oll  Electric  Company,  which 
1  iXMjuired  him  to  ])roducc,  showed  this  check  to  him. 
With  this  data  before*  the*  ele*f(*uelant,  1  asked  him  if  he*  woulel 
state,  refi'eshing  his  i-e‘e‘olle*ctie)n,  how  the*  $40.91  was  i)aiel 
anel  whethei’  this  $40  was  useel  fe)i-  that  purj)ose*,  but  I  could 
get  no  satisfacte)ry  statement  from  him  on  the  sul)ject.  The 
fair  inference  is  that  this  $40  was  elrawn  from  the  Carroll 
Electric  Company  either  for  the  ])U]*pose  of  making  that 
payment  or  to  reimburse  him  foi*  the*  ])ayment  anel  charged 
to  him  just  as  the  $8,000  item  was  charged  to  him,  other¬ 
wise  the  defenelant  woulel  have  been  able  to  })rodnce  se)me 
evidence  from  his  own  bank  account  as  to  how  it  was  paid. 
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^laiiifostly,  there  can  he  seen  a  very  potential  reason  for 
the  non-j)r(Klnetion  of  this  “New  Bnihlin^  aceonnt”  in  the 
])eii:innin,ij:  and  the  snhst it ntion  of  the  stateiniMit  ('.  K.  i\ 
Xo.  2,  when  this  daniai^ine:  evidcniee  is  diselosed. 

The  Attempted  Sn])pression  of  Kvidenee. 
(’heeksand  Bank  Books. 

When  in  the  l)ei*inninu-  Mrs.  Carroll  t(‘stilied  and  ineor- 
reetly  stated  that  the  ])ayin(‘nt  on  the  Street  —  and 
the  $2,r)<H)  })nrehaso  of  bonds  were  made  by  eluu'ks  of  hers, 
there  followt‘d  tin*  insisttnit  eross-examinat ion  of  Mrs.  Car- 
roll  and  of  the  defendant  in  I’espi'ct  of  her  investments 
(’onnsel  for  the  ])laintiff  ealh‘d  for  th(‘se  eheeks  at  the  see- 
ond  session  foi*  tlu‘  takini;’  of  testimony,  Deei'inbor  20,  1017, 
and  eonns(*l  for  the  defendant  said  that  s(‘ai’eh  had  been 
made  and  was  b(‘inn-  inadi*  and  they  Inid  not  been 
020  loeat(‘d;  fhdf  fitc  (icconuf  irliJi  the  W ash iufff nu  aiul 
SodtJH-m  Hank  iras  In  iaa  prcjfarcfl  and  wonld  be 
pradnt'ed  at  fhr  next  heariiK/;  that  seareh  had  been  made 
for  the  eheek  stnbs  and  they  expeet(‘d  to  hx'ate  and  ])rodnee 
them  at  the  next  hearinii*.  ( I\.  OG-7  and  KKbo.)  At  the 
liearinir  of  Mareh  20,  lOlS,  the  defendant,  after  somewhat 
evasive  j)reliminary  re])lies,  said  he  had  been  able  to  de- 
tei'inine  about  tin*  eheek  on  tin*  Stri'et  lot  and  linally  said 
it  was  a  eheek  of  the  bnihlinu'  assoeiation.  Asked  if  In*  had 
loeated  the  eheek  for  the  bonds  he  said  he  had  not  made 
any  seareh.  Asked  if  he  would  have  a  seareh  made,  his 
counsel  interrupted  that  1k‘  did  not  r(*eall  Mrs.  (kirroll 
testifvini*'  she  uave  a  eheek.  Attention  was  ealled  bv 
counsel  for  the  ])laintiff  to  the  record,  and  counsel  for  the 
defendant  said  if  such  a  ehec'k  was  in  (‘xistence  and  could 
be  loeat(‘d  he  would  ])i'odn(*(*  it,  but  1k‘  wendd  not  admit 
either  the  defendant  or  Mrs.  Carr(>ll  had  t(‘stiii(*d  there  was 
such  a  eheek.  'Fin'  Mastcu*  ealled  his  attrition  to  the  state 
of  the  record,  and  In*  said  he  had  neiih'eted  to  look  into  the 
(jiiestion  of  ])rodueini*’  the  stnbs,  and  would  make  search 
for  and  i)ro(.luee  all  the  eheeks  and  stubs  he  had  ( I\.  1()7-1‘>). 

At  the  session  on  the  followiiii*:  day,  Mai*eh  21,  1918,  the 
defendant  said  the  cheek  for  the  small  balance  on  the  T 
Street  lots  given  by  Mrs.  Carroll  “does  not  show  in  this 
cliock  book,  which  tinishes  uj)  in  July,  191o,  l)ut  there  are 
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otlier  check  l)ooks  beliiinl  tliis  and  it  may  liavo  boon  in  the 
l)ook  snccoodin^-  this.”  (R.  178-b.)  The  dofoudaut 
d21  I’oforrod  to  the  small  book  snbso(iiiontly  oiTorod  by 
him  in  ovidonco  as  Dot'ondant  \s  Fixhibit  Xo.  17. 
Later,  in  the  same  session,  the  attention  ot*  the  defendant 
was  called  to  the  fact  that  he  had  brought  some  checks 
and  stnbs  with  him  and  he  was  asked  if  he  wonld  have 
them  at  the  next  h(‘arin.i»‘  and  he  said  he  wonld. 

He  was  asked  also  to  ideiitifv  at  the  next  session  the 
bnildinu*  association  that  .nave  th(‘  check  for  $804  used  for 
the  (j)  Street  lot,  and  he  said  lu'  (h‘sii-ed  to  cori’oct  his  state¬ 
ment  about  that  the  ])revions  day;  that  upon  investi.e;a- 
tion  he  fonnd  the  check  came  from  a  title  com])any.  His 
counsel  said  the  title  company  had  pi-omised  to  try  to  lo¬ 
cate  the  check  (K.  109-202).  At  th(‘  session  of  April  drd, 
1018,  the  d(‘fi‘ndant  said  h(‘  had  applied  to  th(‘  title  com- 
piniy  and  tlu'y  had  fniaiislu'd  a  slatcaiuait,  which  he  ])ro- 
dnc(‘d  showing’  the  ])aynu*n1  lo  .Mrs.  Carroll  dime  7th,  1014, 
of  the  $8t).').8(),  blit  r(‘))orletl  they  eonhl  not  lind  the  check. 
'File  defendant  refernal  in  this  convio'sation  to  his  inter¬ 
view  with  Mr.  Packard  of  tin*  title  company.  Mr.  Pack¬ 
ard  was  snbse(piently  ])nt  on  the  stand  by  tlu'  ])laintiff  and 
his  testimonv  is  rather  inter(‘stinu-  in  view  of  all  of  the  cir- 
(‘iimstances  of  this  cas(‘,  but  I  ])ass  this  whole  incident 
over  without  comment,  as  it  was  all  diiaadial  a])parently  to 
an  endeavor  to  show  that  the  (hd’imdaut  had  (‘xamined  this 
chiH'k  at  the  title  conpiany's  ollici*  and  abstracted  it  from 
their  tiles,  and  had  afterward  writtmi  to  the  title  company, 
the  letter  beini;’  ])roduc(‘d,  callin.!;’  uiion  them  to 
d22  search  for  and  produci*  tin*  sann*,  but  Mr.  Packard, 
whose  testimonv  on  direct  se(‘ms  to  rather  reflect 

t 

u])on  the  defendant  in  this  resp(‘et,  on  cross  examination 
did  not  sustain  his  ])ositive  statement  (Ui  direct  and  so  his 
whole  testimony  I’ather  fi'll  by  tin*  board  (S.  20d-4). 

At  this  session  tin*  def<*ndant  was  asked  bv  the  Master 
with  relerence  to  Mrs.  Carroll's  disburs(*ments  and  in¬ 
vestments,  and  he  said  “She  has  those  checks  (ir  check 
stubs.  We  showed  that  all  to  you.” 

The  Master  said:  “Xo;  we  have  not  s(*en  any  checks  or 
check  stubs  on  any  of  that  account  yet.”  (R.  234.)  At 
the  session  of  Ajiril  4th,  1018,  the  dof{*ndant  was  again 
asked  to  get  the  checks  relating  to  the  investment  account 
of  Mrs.  Carroll  that  had  been  called  for,  and  he  said  he 
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thought  most  of  tlioiii  woro  in  tliis  littlo  book,  tlic  stubs,  the 
cluH'ks  were  ;ill  none.  This  I’et'erence  was  again  to  the 
small  clK'ck  injok,  “  I )(‘t‘(*n(lants'  Kxhibit  Xo.  17.”  His 
eoniisol  slated  seaicli  had  been  mad(‘  tor  Mrs.  CarrolTs 
cheeks  and  tliev  had  been  unable  to  tind  them;  that  thev 
liad,  h(ovev(‘i‘,  llie  elK‘ck  books  with  the  stubs  and  bank 
l)ooks  showing  the  witlidrawals,  that  could  be  cliecked  with 
t!i(‘  stubs  (IT  .‘J.'U-o).  Lat(‘r,  in  the  same  session  the  de- 
leiidant  said  that  with  th(‘  (‘xception  of  the  missing  checks 
in  tln‘  small  ch(‘ck  book  Mrs.  Cai’roll  could  ])r(*sent  to  tlie 
Masl(‘r  tin*  checks  sin*  had  for  the  accounts  in  h(‘r  book, 
F.  (i.  (\  Xo.  2,  they  lH*ing  "dll  f/lncd  had:  in  the  hook/' 
Ask(*d  if  th(*r(‘  was  no  oth(*r  book  covering  the  in- 
.‘I2d  V(*stnn*nl  account.  In*  said  In*  did  not  think  so,  ho 
thought  tln‘y  had  them  all  here.  His  attention  being 
calh'd  to  the  last  check  being  dat(‘d  Ibl.’),  he  said  there  was 
anoth(*r  book  lal(‘r  than  that  { 1\.  .‘k'iit-bO). 

Xothing  flirt in*r  (H'currt*d  about  the  ])roduction  of  check 
books  until  one  of  the  sessions,  Ajiril  20,  1020,  just  before 
tin*  ti'stimony  was  closc*d.  (kmiisel  for  the  defendants  then 
asked  if  it  was  nnd(*rstood  the  check  book  and  bank  book 
of  Mis.  Farroll  W(‘ri‘  in  evideiici*,  as  there  were  no  marks 
on  tin*!!!.  IMaintit’f's  counsel  asked  if  thev  were  the  onlv 
(nn*s  ligniing  in  tin*  i!ivi*stnn*!it  account,  and  the  defendant 
said  “Xo."  His  counsel  said  th(‘!’e  was  a  check  book  fol¬ 
lowing  this,  but  (in  one  of  (h*feinlant ’s  favorite  expres¬ 
sions)  they  had  been  unable  to  locate  it;  that  these  checks 
had  been  ask(*d  for  and  search  had  bemi  made  and  thev 
could  not  b(*  pi'oduced.  (1\.  SOd-ll.) 

At  tin*  session  of  June  27,  11)21,  the  Master  called  for 
Ml'S.  Fai’roirs  cln*''ks  and  check  stubs  on  the  Washington 
and  Southei-n  Ihuik  and  the  Munsey  Trust  Company,  and 
tin*  d(*f(*ndant  said  that  the  Master  had  all  they  could  pro- 
dnc(*  hr  fhtniffhf.  Ask(‘d  to  v*x])lain  Mrs.  CarrolTs  answers 
about  tin*  (h*posit  of  rent  moneys  in  these  accounts  he  was, 
as  usual,  i*vasiv(*;  he  said  be  thought  the  books  were  in 
the  case  or  available;  inquired  if  the  Master  meant 
s7/oa*  tln‘  hill.^  pai'l/'  The  Master  responded  he  wanted  to 
check  the  rent  account.  The  defendant  replied  they 
324  could  g(*t  a  bank  statement  if  they  could  not  find 
the  check  books.  The  Master  said  he  did  not  want 
that.  His  counsel  then  asked  the  defendant  if  he  could 
})roduce  the  checks,  and  he  answered  that  he  could  pro- 
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(liieo  fliaiy  hn  fhoufjltt.  Tlis  »/ounst‘l  said  it  was  not  antici- 
])ato(l  tlioy  should  uo  into  an  acoountiii;  of  S  and  T.  The 
Masloi’  said  this  was  not  a  <|iu‘stion  of  account inu:,  hut  of 
testing  Mrs.  farrolTs  ausw(*rs;  tliat  he  wanted  the  check 
stubs,  renieinheriug  that  counsel  said  they  could  not  tind 
the  checks.  (\)uns<‘l  rei)li(‘d  that  the  defiMulaut  had  already 
testified  the  stub  following  tiiis  first  book  could  not  be  lo¬ 
cated.  The  witness:  “In  Mrs,  CarrolTs  ])ersonal  account 
and  the  ])ro])erty  account !  She  ought  to  have  the  ones  not 
already  in  the  case,  all  of  the  cauc(‘lled  checks  sJfOfciufj 
rrcriffhiitfi  sIk'  pah!  mtt  <ni  fhc  pr<fj)(’rftf.''  The  Master 
said  if  he  had  the  bank  statiuiunits  he  could  check  both.  The 
d(‘t\‘iidant  said  he  th(‘y  would  be  available.  Ills 

counsel  interposed  that  h(‘  tluaight  the  record  would  show 
d(*fendant  had  testified  seai'ch  had  Ixhmi  inad(‘  for  them.  The 
.Mastei*  (pieried  “Checks/"  And  defendant's  counsel  re¬ 
plied  “And  check  stubs."  And  defendant  added  “And 
the  book  following  that  book  cannot  be  located,”  to  which 
counsel  for  the  defendant  add(‘d  “And  we  offered  to  get 
a  statement  from  the  bank."  'flu'  Master  said  he  wanted 
the  book,  showing  the  coll(‘ctions  of  rents,  and  the  defend¬ 
ant  (pieried  “On  account  of  th(‘  pro])(‘rty/"  The  Master 
asked  him  if  he  had  the  clu'cks,  and  he  said  some  of 
^2;*)  tluun,  and  asked  if  the  Mastm*  would  acc(‘pt  cancelled 
checks  as  evidemee  of  paynumt.  B(‘ing  answered  by 
the  .Master  in  the  aflirniative,  lu‘  said  he  fhoupht  he  could 
get  the  cancelled  checks,  (li.  cS8t)-t4.) 

At  the  session  of  July  2(),  11)21,  the  /blaster  called  for  the 
defendant’s  voucIku's  for  disbursements  on  the  property, 
and  he  produced  sir  larpe  cheek  Jtooks,  with  the  cancelled 
cheeks  pasted  in  on  their  r(>speetire  stubs,  including  the 
book  immediatelv  following  in  date  the  little  check  book 
(MMginally  ])roduced  and  offered  by  tin*  defendant  to  show 
all  of  Mrs.  Carroll’s  invest uunits.  (1\.  1)70-7.)  He  also 
])roduc(‘d  a  du])licat(‘  bank  book  of  Mrs.  Carroll’s  for  the 

v(‘ars  11)12-11)14,  and  stat(‘d  h(‘  could  not  find  anv  others. 

•  • 

The  /Master  asked  for  transcripts  of  the  bank  accounts. 
The  defendant’s  counsel  said  the  WasJtinaton  and  South¬ 
ern  Ba)tk  was  out  of  existence*.  The  Master  ]-e])lied  prob¬ 
ably  the  merging  bank  had  the  r(*cords.  The  defendant  in- 
ter])osed  the  Mast(‘r  had  all  of  the  items  of  the  Washing¬ 
ton  and  Southern  Bank  account.  Counsel  for  the  defend¬ 
ant  asked  if  the  transcript  of  the  AVashington  and  Southern 
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was  not  in  evidences  and  tlie  Afasttn’  said  no.  The  defend¬ 
ant  said  tlu‘v  u'ot  it  and  it  was  either  in  the  case  or  his 
connsers  ja('k(‘t.  d  lu‘  Master  called  also  for  the  transcript 
of  the  Mnns(‘y  account  (K. 

At  the  session  of  Ainriist  17,  11)21,  the  defendant  produced 
transcri])ts  of  the  accounts  of  the  Merchants  Bank  and  the 
Mnns(‘v  'Friist  Company  ( R.  DDD).  Asked  —  the  check 
d2()  hooks  which  he  had  j)rodnced  were  made  u])  l)y  j)ast- 
iii.ir  tlie  checks  in,  he  said  some  were  in  when  the 
suit  was  tiled  and  the  others  ])asted  in  afterwards  when 
th(‘v  hetian  to  look  for  records  to  complete  them.  (R. 
l()72-:k) 

Xow,  wliat  is  to  he  said  of  this  triflin«:  with  the  court? 
This  defendant  shows  that  in  the  verv  he<dnnin2:  of  the 
refer(‘nc(‘  Ik*  had  the  hank  traiiscri])ts  and  these  check  hooks, 
lie  shows,  as  1  have  ])reviously  (pioted  him  in  connection 
with  tlie  altei-ation  and  foolinu’  of  Mrs.  Carroll's  book  of 
account  hv  Mcdlhennv,  that  Mcllhennv’s  work  was  checked 
with  thi‘se  clu'ck  liooks  later,  in  IDIH  after  the  ])roperties 
were  sol<l  in  this  suit,  and  not  withstandiiiir  that  these  checks 
taken  in  conjunction  with  Mi‘s.  ('arrolCs  hook  of  account, 
in  tin*  ahs(‘nce  of  vouchers,  hut  a  few  of  which  were  pro- 
duc(*d,  arc'  the*  onlv  evidc'iice  of  the  dishursements  on  the 
])ropeity  in  suit,  of  which  Mrs.  ('arroll  was  trustee;  and 
not withstandine-  that  these  hank  hooks  are  in  connection 
with  the  rc'iit  rc‘c(*it)ts  inijiortant  evidence  as  to  the  collec¬ 
tion  of  rc'iits  hy  this  trustee,  this  defendant  never  produced 
them  until  foi’cc'd  to  do  so,  and  ])ersistently  tiled  to  evade 
the'  Mastc'r's  c'tTorts  to  ii*et  them. 

It  was  said  hv  counsc'l  for  the  defendant  in  one  of  the 
cjuotations  aliove  that  it  was  not  antici])ated  that  they  would 
iro  into  an  acc'ountini;  for  S  and  T.  If  ho  meant  because  of 
the  admissions  of  the  answer  I  do  not  understand  the  ap- 
])lication  of  this  statc'inc'ut,  for  althoiurh  the  defendant  once 
indul<red  in  the  claim,  in  the  course  of  his  testimonv, 
M27  that  thc're  was  no  a,i2:reement  as  to  any  division  of 
rc'iits  between  him  and  plaintiff,  such  a  claim  is 
ridiculous  as  an  equal  division  of  profits  would  contem- 
])late  the  inclusion  of  income  and  carryins:  charges  until 
sale.  If  he  referred  to  an  understanding  of  counsel  and 
the  Master,  not  of  record,  still  the  suggestion  does  not 
furnish  any  logical  reason  for  their  being  no  accounting. 
There  was  some  sort  of  tentative  agreement  or  understand- 
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iiig,  not  a  matter  of  record,  that  in  this  reference  the  Mas¬ 
ter  would  undertake  to  pass  u])on  the  main  issues  before 
he  would  go  into  the  accounting  ])hases  of  the  case,  which 
would  he  the  natural  and  ])roper  thing  to  do,  so  that  ex¬ 
pense  might  he  saved  if  it  should  he  found  the  defendant 
would  not  be  called  upon  to  account.  But  that  does  not  ex¬ 
cuse  these  vagaries  of  the  defendant.  These  examinations 
were  directed  to  the  development  of  evidence  hearing  on 
the  issues,  regardless  of  the  accounting.  Kven  as  to  the 
latter,  it  would  have  been  a  simple  matter  for  the  defend¬ 
ant  to  have  said  that  he  had  all  of  the  checks,  that  he  had 
transcripts  of  the  accounts  and  checks  for  all  of  the  dis¬ 
bursements,  and  would  produce  them  when  the  blaster  took 
up  the  accounting  phase  of  the  case.  And  that  would  have 
been  satisfactory  up  to  the  spring  of  19‘J0  when  the  taking 
of  testimony  was  concluded.  Even  that  would  not  explain 
the  contradictions  and  the  atteni])ts  to  evade  the  Master 
subsequent  to  that  time, — in  1921. 

328  In  this  connection  and  right  at  this  ])oint,  it  is 
is  ])ertinent  for  nu‘  to  sugg(‘st  that  counsel  for  the 
defendants  in  one  of  th(‘  lat(‘  hearings  saw  lit  to  (*riticise 
the  blaster’s  procedure,  saying  it  was  I’ather  “exti’aor- 
dinary”  “reo])ening  th(‘  (*asc  aftcu*  it  was  ])ractically 
closed.”  Of  course  the  Master  could  well  understand  the 
feelings  of  counsel  when  the  ])ersistent  ])robings  of  the 

Master  disclosed  not  onlv  the  weakn(‘ss(‘s  of  his  clients^  de- 

« 

fense,  but  the  dubious  methods  of  his  client;  and  he  did 
not  therefore,  out  of  considiu-ation  for  counsel,  see  lit  to 
comment  on  this  display  of  feeling,  beyond  saying  that  it 
was  the  prerogative  of  the  blaster,  as  it  was  the  preroga¬ 
tive  of  a  Chancellor,  to  ])rol)e  to  the  utmost  any  matter 
in  which  he  was  calknl  upon  to  do  (*(piity  between,  the 
])arties.  Counsel  seemed,  however,  to  have  forgotten  this 
tentative  agreement,  and  secaned  to  have  ov(*i’l()oked  the 
fact  that,  whether  or  not  the  1\I aster  was  satisfied  with  the 
record  as  it  stood  on  the  main  issues  in  the  case,  there 
still  had  been  no  effort  on  the  part  of  counsel  for  the  de¬ 
fendant  to  go  into  the  accounting  for  rents,  which,  on  the 
record  as  it  then  stood,  the  defendant  was  plainly  required 
to  make,  and  in  which  these  particular  items  of  evidence 
played  the  most  important  ])art.  So  that  while  the  Master 
may  have  seen  lit  to  probe  further  into  some  matters  which 
related  to  the  main  issue  in  the  case,  he  had  not,  as  charged 
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1>y  (*()iiiis(‘l  tor  till*  (l(‘tV‘n(];i-t,  r(‘o)M‘ii(*(l  a  case  which  had 
h(‘(‘ii  clos(‘d,  hut  was  contiimini;  the  examination  of  a 
32D  (*as(*,  in  wlii(*h  not  only  had  om*  ])lias(*  not  yet  h(*(‘ii 

IoucIkhI  upon,  l)nt  in  wliich  the  other  phase,  not 
only  as  shown  hy  the  ultimate  dt‘veh)j)ment,  but  as  then 
a])j)arent  on  a  careful  i*t‘adin.ir  of  tin*  record,  was  far  from 
hein^  explored  or  exploit(‘d  snlhcitmtly  to  accurately  weigh 
and  determine  plaintiffs  contentions,  hut  certainly  suth- 
ciently  to  wa riant  tin*  g]‘av(‘st  donht  as  to  the  defendant’s 
contentions  and  not  only  justify  hut  (hmiand  the  further  ex¬ 
amination  into  th(*m,  whi<*h  the  Master  undertook. 


Defendanfs  Account  with  Mrs.  Carroll. 

The  defendant  was  not  any  more  willing  to  be  helpful  in 
res])ect  of  his  ac(*ount  with  Mrs.  Carroll.  lie  said  that 
Mrs.  Carrolfs  hook  showed  the  charg(*s  against  him,  and 
that  his  account  showed  his  dishnrsinnents  for  her.  He  did 
not  like  to  give  up  this  aeeonnt  of  his,  and  in  view  of  the 
developments  1  am  not  snrpris(‘d.  If  it  was  intended  as  a 
real  a(*eoniit,  it  is  (piitt*  indicative*  of  the  rather  loose  way 

in  which  the*  d(‘f(‘ndant  d<‘alt  with  Mrs.  Carroll’s  nionevs. 

• 

I  must  confess  that  with  all  of  my  (‘Xperi(*nce  in  account¬ 
ing  I  have  not  lelt  that  it  was  worth  while  to  undertake 
to  construct  any  aeeonnt  out  of  this  alleged  account,  from 
which  a  balance  as  h(‘tw(‘en  Mrs.  Carroll  and  the  defend¬ 
ant  could  he  arrivc*d  at,  (‘V(‘n  with  the*  aid  of  ^Irs.  Carroll’s 
hook,  although  the*  defc‘ndant  said  that  he  thought  a  bal¬ 
ance  could  he  struck  h(‘twt‘c‘n  the*  two;  because  there  are 
items  which  appc‘ai*  on  l)oth  ac(*onnts,  not  su])]>orted  by  any 
check  oi*  oth(‘r  (*vid{‘nc(‘,  to  det(*rmine  the  exact  char- 
330  a(‘tc‘r  of  the*  itc‘m:  h(‘canse  the  defendant  starts  his 
account  with  a  fund  of  Mrs.  Carroll’s  in  his  hands, 
which  he  appar(‘ntly  handles  indep(‘ndent  of  Mrs.  Carroll, 
being  the  fnml  paid  over  by  h(‘r  guardian,  and  because  both 
accounts  indi(*att*  some  entri(‘s  ai'e  merely  duplicated  for  the 
purpose  of  ke(*ping  duplicate*  r(‘cords;  and,  finally,  because 
it  was  not  n(*c(‘ssary  to  tlu*  d(*t(‘i‘mination  of  the  (jiU‘stions 
in  this  case*  th:it  time*  she>nlel  be  wasteel  em  such  an  effort. 

This  ae*e*enmt,  as  testilie*el  bv  the*  elefe*nelant  at  tlu*  earlv 

•  * 

sessions  in  Mare*h  anel  April  in  lOlS,  ce>nsisteel  of  a  series 
of  entrie*s  on  twe)  manila  jae'ke*ts  for  files  of  ])a]>ers  (K. 
115-1();  J3‘J-3r)0-(i0).  Hut  this  aerount  in  fact  is  nothing 
but  a  series  of  memoranda,  many  of  which  could  not  be 
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interpreted  witlioiit  the  nid  of  testimony  in  the  case,  some 
of  which  are  not  susce])til)le  of  (‘orrect  inter])retation  even 
hv  the  aid  of  the  testimonv  in  the  case.  The  defendant  said 
that  he  kept  no  hook  of  account  relating  to  his  personal 
affairs  (R.  346 ). 

At  the  session  of  April  4th,  1918,  the  blaster  called  for 
this  account  of  the  defendant  with  ^Irs.  Carroll;  in  order, 
as  he  said,  to  strike  a  balance  of  Mrs.  Carroll’s  available 
assets  at  the  time  of  the  Q  and  Tenth  Street  transactions. 
The  defendant  incjuired  of  the  Master  if  he  wanted  them 
onlv  so  far  as  he,  the  defendant,  had  anvthing  to  do  with 
or  was  related  to  the  transactions.  The  Master  said  he 
wanted  the  account  the  defendant  had  just  spoken  of 

331  of  moneys  taken  in  for  Mrs.  Carroll  and  paid  out 
for  her.  (R.  3G1.)  I  have  said  that  it  was  not 

necessarv  to  strike  anv  balance  from  this  account.  This 

»  • 

is  for  the  reason,  as  shown  in  the  disclosures  in  respect 
of  ^Irs.  Carroll’s  securities,  as  discussed  in  the  K  and  II 
Schedules,  and  in  the  analysis  of  her  moni(‘s,  as  shown  in 
Schedule  PPP,  it  is  demoustrat(‘d  that  Mrs.  Carroll  had 
practically  no  monies  or  assets  available  for  the  Street 
transaction,  and  that  the  alleged  indebt(‘dness  of  Mrs.  Car- 
roll  to  the  defendant,  developed  to  be  nothing  but  an  in¬ 
debtedness  of  the  defendant  for  the  rent  monevs  converted 
to  his  own  use.  The  facts  which  were  supposed  to  be  in¬ 
volved  in  this  accounting  were  therefore  determined  with¬ 
out  the  necessitv  of  analvziiig  it  and  constructing  an  ac- 
count  therefrom. 

At  the  session  of  ]\lay  5th,  1919,  this  account  had  not  been 
produced,  and  the  defendant  was  again  testifying  as  to 
Mrs.  Carroll’s  mon(‘Vs  advanced  to  him  foi’  h()us(*hold  use. 
A])})arently  the  (hdendant  had  a  pajxu*  in  his  hand.  Coun¬ 
sel  for  the  plaintiff  ask(‘d  him  what  he  was  testifying  from, 
and  he  answered,  “From  memory,  based  on  a  written 
record.”  Counsel  for  the  ])laintiff  aske'l  that  the  r(*c()rd  go 
in.  Counsel  for  the  defendant  said  that  this  was  not  the 
original  but  merely  a  total  that  the  defendant  had  ari’ived 
at.  The  defendant  intcu'posed  that  h(‘  had  an  “(‘xact  ab¬ 
stract”  of  his  account  with  Mrs.  Cai-roll,  the  oi'iginal  of 
which  was  on  this  card  or  jacket  or  folders  he  had  ])revi- 
ously  testified  to.  (R.  59()-(i04.)  This  so-called  ab- 

332  struct  was  the  ]>a])er  subsecjuently  offered  in  evidence 
by  the  defendant  as  Defendants’  Exhibit.Xo.  4,  and 
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it  })iir|)()its  to  show  a  dchit  and  a  credit  account  between 
the  defendant  and  Mrs.  farroll,  embodying  it(*nis  appear- 
ini^  in  Mrs.  CarrolTs  l)ook  of  account  and  other  items,  and 
showine:  a  lar,i»(‘  and  incr(‘asin<»-  annual  ])alance  against 
the  defendant  in  favoi*  of  Mrs.  (’arroll,  including  these 
chai-ges  of  exjKmdituics  by  Mrs.  Carroll  for  the  household 
exp(‘ns(*s. 

At  a  s(‘ssion  just  Ixdore  th(‘  (‘losing  of  the  testimony  and 
b(*fore  this  pap(‘r  was  oltVi’(‘d  in  evidence,  the  defendant 
admitte(t  he  conhl  not  exjhain  th(‘  account  from  this  ])aper 
the  wav  it  was  stated;  that  it  had  no  debit  and  credit  sides, 
althongh  it  ))uiport(‘d  to  show  a  d(‘bit  and  credit  and  bal¬ 
ances,  and  balances  inttmdiHl  to  support  the  defendant’s 
allegation  of  a  larg(‘  indt‘bt(Mlness  to  Mrs.  Carroll  by  him. 
He  said  the  original  was  on  tin*  back  of  folders,  and  he  had 
submitted  a  true  fnniscript  of  it.  Asked  if  he  had  been 
called  upon  to  j)rodu(‘(‘  tin*  original,  Jic  sd'uj  he  thought  this 
jHiger  hint  ha  u  (occ/'/fv/  os  o  trur  copif.  He  was  again 
ask(‘d  to  pi‘odnc(‘  tin*  original.  He  said  he  could — “the 
only  thing  is  this  case  has  tied  up  our  records  from  the 
b(‘ginning  and  (*mhai'rasses  us”;  but  lu‘  could  not  ex])lain 
how  th(‘  pi-oduction  of  th(‘se  fohhu’s  would  tie  U|)  any 
r(*cords  and  h(‘  again  said  that  th(‘  liguivs  in  this  ))aper 
repr(‘S(‘nted  a  true  stoteaeut  of  account.  (R.  (ibO.)  At 
this  session.  April  l.'l,  lb*JO,  couns(‘l  for  ])laintiff  again 
called  for  the  original  account;  (  K*.  729)  and  on  the 
odd  following  day.  Api  il  14th,  h(‘  again  called  for  it,  and 
couns(‘l  for  d(‘fcndant  replied  that  theg  irere  going 
over  and  piel:  Uf)  loosi  eufis  aud  tvould  have  to  read  the 
entire  reeord  (K*.  7S4-r)-S).  On  April  20th  counsel  for  the 
plaintitT  again  called  for  th(‘  original  a(*count  and  counsel 
for  thi‘  d(‘f(‘ndants  ])rodnced  th(‘  two  ja(*kets.  PlaintitY’s 
counsel  asked  d(d*endants’  counsc*!  if  he  intended  to  offer 
the  original  jackets  and  was  answt‘r(‘d  no,  that  the  abstracts 
ivere  offered  subject  to  rifjht  of  inspection ;  it  was  not  in 
order  to  leave  the  oriffiuals  as  theg  were  defendants'  onlg 
record  of  the  account.  l>y  agi’eement  the  jackets  were 
left  with  th(‘  Master  for  inspection;  and  it  was  admitted 
that  the  alleged  abstract^  Defendants'  Exhibit  Xo.  4  was  not 
a  copg,  but  ivas  an  account  alleged  to  have  been  made  up 
from  the  jackets.  (H.  82d-5.) 

At  the  session  of  dune  27th,  1921,  the  defendant  was 
asked  bv  the  Master  what  the  words  “Transfer  to  book” 
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at  the  l)()ttom  of  the  second  of  these  jackets  had  reference 
to,  and  if  he  had  a  r(‘i>iilar  hook  of  account  of  Mrs.  Car- 
rolTs  matters.  He  said  no;  it  probably  meant  it  was  trans¬ 
ferred  to  her  l)ook.  (R.  SOD.)  At  the  session  of  August 
17th  he  was  asked  bv  the  ]\raster  what  the  notation  at  the 
bottom  of  the  second  slieet  “Transfer  to  book  of  11.  R.  C.’^ 
meant,  and  h(‘  s.iid  he  had  a  little  ledger  of  his  personal 
accounts  in  his  desk,  but  be  did  not  know  whether  the  trans¬ 
fer  had  b(‘en  made  to  that  book.  (K.  1043.)  At  the  ses¬ 
sion  of  December  17th,  1921,  the  Master  put  this 
334  jacket  account  in  evidence.  (R.  1160.)  At  the  ses¬ 
sion  of  l)eceml)er  18th,  1921,  the  defendant  stated 
that  he  had  examined  his  ])ersonal  ledger,  and  had  found 
Ml’S.  Dai’i’oirs  account  not  transferred  to  it.  (R.  1208-9.) 

The  alh'ged  (‘xact  ahshact  or  true  copi/  of  this  account, 
Defendant’s  Kxhiliit  Xo.  4,  is  no  better  account  than  the 
original,  and  the  defendant’s  statement  that  he  could  not 


ex])lain  it  is  easily  understood  when  it  is  ins])ected  in  con- 
m*ction  with  the  original  jackets.  It  is  no  more  susceptible 
of  reasonable  interpretation  than  the  original  jackets. 

Before  the  Master  put  these  jackets  in  evidence,  he  ex¬ 
amined  the  defendant  ])ointedly  about  them,  and  that  exam¬ 
ination,  as  r(*ferr(‘d  to  in  tin*  II  Schedules,  indicates  the 
])rincipal  signiticaiice  of  this  account  in  the  case.  It  is  that, 
although  the  chd'endant  teslili(‘d  that  this  was  an  account 
of  the  moneys  and  secnriti(‘s  of  Mrs.  Darroll  from  time  to 
time  in  his  ])ossession,  an  account  in  which  he  had  entered 
what  he  ])aid  out  for  her  (It.  Ilb-IG  and  230),  he  could  not 
ex|)lain  tin*  absence  from  it  of  the  various  expenditures 
alleged  to  have  been  made  for  liei-  on  account  of  the  Q 
Street  ])ro))erty.  lie  could  not  ])oint  out  those  items  on  the 
account,  lie  could  not  ex])laiu  the  absiuice  of  the  expendi¬ 
tures  which  he  said  he  made  for  the  lixtures  (Muddiman) 
and  for  the  ])lumbing  (Tholl),  the  cancellation  of  the  lease 
(Mrs.  Little)  and  the  $2,000  paid  to  plaintiff  on  con- 
335  struct  ion.  lie  did  undertake  to  say  that  the  $805 
and  the  $406.65  ])aid  out  for  the  lot  was  covered  in 
the  entry  of  the  gross  cost  of  the  lot,  being  the  amount 
shown  by  the  title  company’s  stat(*ment,  but  he  overlooked 
the  fact  that  this  enti’y  was,  like  the  S  and  T  Street  lots, 
offset  by  counter  entry  ou  the  o])posite  side  of  the  account, 
that  is  to  say,  they  were  debit  and  credit  entries  of  exactly 
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the  same  amounts,  of  wliicli  liis  ex)>lauatioii  had  been  tliey 
simj)ly  re])r(‘seiite(l  investments  l)y  ^Irs.  Carroll,  so  that 
from  the  point  of  vi(‘\v  of  an  aeeonntimj:  between  Mrs.  Car- 
roll  and  hims(‘lf,  th(‘re  was  no  ehai'ire  a,u:ainst  Mrs.  Carroll 
ill  his  aeeoniit  for  the  cost  of  the  Q  Street  lot  any  more  than 
for  the  other  items. 


The  Defendant's  Led.uer  Aeconiit. 

At  the  session  of  A])ril  Id,  1920,  the  defendant  testified 
that  alle.n'ed  loans  to  him  by  the  ('arroll  Kleetrie  (^omjiaiiy 
on  Mrs.  ('arroll's  seeiirities  and  tlu*  returns  of  them  eonld 
be  identified  on  his  drairinf/  with  th(‘  ('arroll  Elec¬ 

tric  Company,  d  lie  Mastin’  called  n])on  him  to  ])rodnce  this 
account  and  identify  the  loans  made  to  him  on  ^Irs.  Car- 
roll's  securities  (K.  ()I)9-7()5).  I  elsewhere  call  attention  to 
the  defendant's  contradiction  about  this  account,  at  one 
time,  respondinu’  to  the  Mastei*,  saying'  he  had  not  said  it 
was  a  drawing;*  account,  and  later  ai»ain  inadvertently  re- 
ferriipe:  to  it  as  a  drawing’  account,  so  that  1  will  not  repeat 
those  references  hio’e.  It  is  siiflicieiit  here  to  sav  that  he 
never  jirodnced  thi*  oii.ninal,  and  that  this  was  one  of  the 
accounts  which  tin*  Master  uot  from  the  (hdendant’s 

33(3  desk  drawin’  tliroiiuh  tin*  examination  of  Mcllh(*nnv 

• 

at  the  session  of  .Inne  27th,  11(21,  and  which  disclosed 
the  chariA'e  to  him  of  the  \arions  monevs  used  bv  him  on  the 
various  pro])erties  in  suit,  inclndiniL*’  the  charges  in  con¬ 
nection  with  the  d’welfth  Street  pro|)erty;  all  of  which  I 
have  referred  to  in  the  proper  ])lace  (lb  8j9-G0  and  872), 
and  which  did  not  disclose  aiiv  loans  to  him  on  Mrs.  Car- 
roll’s  secnrilie<.  It  is  pertinent  to  say  also  that  the  ac¬ 
count  produced  by  Mcllhenny  ended  with  the  balance  of 
December  31st,  191(),  and  the  continuation  after  that  date 
was  never  ])rodnced. 

The  Plaintiff's  Ledger  Account. 

It  will  be  I’emembered  that  in  response  to  the  Master’s 
call,  Xovenib(*r  (>,  11)17,  then*  was  ])rodnced,  as  a  copy  of  an 
account,  an  itemi/.ed  debit  and  credit  statement  on  a  bill¬ 
head  of  the  Carroll  Electric  Comj)any,  against  the  plaintiff, 
marked  C.  17.  C.  Xo.  4.  At  the  session  of  ^larch  20th,  1918, 
the  defendant  was  asked  if  among  the  exhibits  tiled  there 
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was  an  account  ot‘  tlic  plaintilT  with  the  Carroll  Electric 
Company,  and  lie  aiiswcivd  “Yes,  all  of  them.  All  accounts 
of  Ml’.  Moehs  have  hccii  uivcn  to  yon.”  Asked  if  they 
showed  an  account  of  the  ])laiiititT  with  the  Carroll  Electric 
Company,  he  said  “That  is  ri.ii:ht.”  Counsel  for  the  defend¬ 
ants  said  he  thought  defendant  was  mistaken,  that  they  had 
simply  tiled  the  plaintiff's  accounts  on  the  pro])erties  inter¬ 
rogated  about,  ( rtd'enine;  to  the  job  accounts  for 
electrical  work.  The  defendant  then  said  that  tvas 
H'hat  hr  undrrstiKtd  iras  asked.  It  was  here  that 
counsel  for  the  jilaintiff  called  attention  to  the  original 
understanding  between  couns(‘l  in  respect  to  the  return  to 
the  Master's  call  as  before  I’eferred  to.  Counsel  for  the 
])laintiff  then,  ])icking  ii])  Exhibit  C.  E.  C.  Xo.  4,  said  that 
was  the  geiuu’al  account  of  lh(‘  ])laintiff  with  the  Carroll 
Electric*  Company;  and  counsel  for  the  defendants  said 
“Yes;  1  see  it  now.”  The  Master  called  attention  to  ihe 
fact  that  it  began  October  t),  1912,  and  did  not  give  the  in¬ 
formation  desired  by  counsel  for  the  ])laintiff,  who  was  ask¬ 
ing  about  the  balance  owing  by  ])laintilT  January  1st,  1913, 
when  the  S  Street  construction  began,  and  said  that  could 
only  be  determined  by  a  h‘dger  account  of  the  plaintiff  show¬ 
ing  the  balaiK'c*  at  tin*  date*  asked,  (^junsel  for  plaintiff 
tlu‘n  said  h*t  the  d(*f(‘ndant  lile  tin*  account  from  the  begin- 
ning.  A  little  lat(‘r,  the  witness  was  asked  to  investigate 
the  ledgei*  and  be  })repared  to  state  at  the  next  hearing  the 
balance  shown  by  the  books  October  9,  1912.  (R.  132-6). 

On  the  next  day  the  defendant  was  asked  if  he  could  tell 
the  balance  from  his  books  or  from  the  transcript  on  the 
date  mentioned,  and  he  replied  “if  this  is  a  true  transcript, 
it  is  Octobei’  9,  1912,  to  bill  rendered  $15.47.”  Asked  if  it 
was  a  correct  transcript,  he  said  he  assumed  it  to  be.  Asked 
again  if  it  was  a  coi’rect  transcript,  he  said  “The  books 
show  Octo])er  9,  1912,  to  bill  rendered,  $15.47.'’  He 
8  then  testified  that  he  could  not  sav  that  that  was  a 


balance;  that  he  was  not  familiar  enough  with  the 
book  to  say  that.  Asked  who  made  up  the  statement,  he 
said  one  of  his  em])loyes,  he  did  not  know  who.  Asked  if 
Weschlei’,  he  said  no,  AVeschler  was  his  auditor  and  had 
men  working  under  him;  he  imagined  it  was  made  by  the 
bill  clerk.  Counsel  for  the  ])laintiff  then  said  to  him  “You 
are  not  ])i’ei)ared  to  say,  then,  that  Exhibit  C.  E.  C.  No.  4 
is  a  correct  transcript  of  the  items  of  the  books  of  account 
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of  tlie  Carroll  Electric  Company;'*  and  he  replied  ‘‘Well,  it 
is  my  impression  that  it  is.  I  think  the  very  purpose  in 
rendering'  it  was  to  show  the  true  state  of  the  hooks;”  but 
personally  he  did  not  know.  C(mnscl  for  the  (Jvfvndauis  ad¬ 
mitted  It  was  farnislu'd  as  a  true  t raiiseript  of  the  hooks 
under  the  stipulation  that  such  a  transcript  would  he  fur¬ 
nished  of  the  items  of  account.  1.37-9). 

At  the  session  of  April  4th,  1918,  the  defendant,  being 
again  interrogated,  said  that  this  account,  ('.  E.  C.  Xo.  4, 
was  correct.  (K.  284-().)  Again  (j)ages  318-319)  the  de¬ 
fendant  said  that  the  figures  in  this  account  read  to  the 
^faster  W(‘re  those  showing  on  the  general  ledger.  At  the 
session  of  July  27th,  1921,  while  the  Master  was  examin¬ 
ing  Mcllhennv  in  an  endeavor  to  get  the  ledger  accounts 
of  the  plaintiff  with  the  Cai*roll  Electric  Com])any,  the  de¬ 
fendant  said  they  had  a  general  ledger  account,  and  that 
the  blaster  had  examined  him  about  that  account.  The 
Master  said  he  had  had  the  hill  statement ;  he  wanted 
339  the  original  ledger  account.  The  original  ledger 
account  was  then  produced  (H.  87)3-7)4).  This  orig¬ 
inal  account  and  the  alleged  copy,  which  was  not  a  true 
copy,  are  discussed  further  and  in  connection  with  the 
suspense  account. 

Kent  Kecords. 


At  the  session  of  March  24th,  1918,  the  defendant  said 
the  rent  record  would  show  when  the  first  tenant  moved 
into  the  S  Street  apartments.  Asked  to  look  and  see,  he 
said  that  that  was  not  here;  and  his  counsel  said  he  had 
neglected  to  l)ring  it.  At  the  session  of  ^lay  5th,  1919,  the 
defendant  testilied  that  at  the  last  conference  before  suit 
ho  had  the  rent  statements;  that  he  should  have  9S  per  cent 
now;  that  he  believed  Mrs.  ('arroll  had  them;  that  they 
could  be  furnished  icheu  the  accountiuff  comes  up.  (K.  565.) 
At  the  session  of  June  27th,  li)21,  the  Master  asked  for  the 
account  of  the  Tenth  Sti*eet  rents,  and  finallv  obtained  the 
book  of  the  same  aflei’  considerable  interrogation  of  Mc- 
Illheny  and  the  defendant.  (K.  862-3;  866-8).  At  this  ses¬ 
sion  the  defendant  was  asked  if  he  had  the  statements  of 
rent  agents,  and  he  said  some,  not  all.  (K.  892-4.)  At  the 
session  of  July  26,  1921,  the  Master  again  called  for  the 
rent  statements,  and  the  defendant  produced  some  few 
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of  Fisher  &  Company's,  one  of  Dodd  &  Company,  and  com¬ 
pilations  of  otliers,  wliich  he  said  ho  liad  gotten  from  the 
r^nit  agents,  Fisher  &  Com])any,  and  Salisbury  &  Company. 
(H.  972-5.)  At  the  session  of  August  17,  1921,  lie  said  he 
was  unable  to  locate  anv  other  rent  returns.  (R. 
:m  1009.) 

Bv  reason  of  the  failure  of  the  defendant  and  Mrs. 
Carroll  to  submit  the  agents’  statements,  or  any  other  full 
and  accurate  statement  of  rents  for  any  jieriod  previous 
to  August,  1915,  or  any  rc'cord  at  all  as  to  some  apart¬ 
ments  for  the  period  from  May  1,  l!)ld,  to  August  1,  1915, 
by  reason  of  the  fact  develo])ed  that  some  rents  were  col¬ 
lected  direct  and  some  through  the  agents,  and  because  of 
the  failure  to  ])roperly  de])osit  the  rents,  the  Master’s  la¬ 
bor  in  endeavoring  to  work  out  aiiv  rent  account  in  this 
case  was  enormous.  In  fact,  it  was  found  impossible  to 
work  out  any  satisfactory  account,  the  Master  being  com- 
jielled  to  acce])t  the  defendant’s  statements  as  to  small 
amounts  of  the  gross  rents  therein  not  otherwise  identified 
ill  detail. 

Tenth  Street  Papers. 


At  the  session  of  April  4th,  1918,  the  defendant  said  he 
could  not  tell  when  the  first  advance  was  made  on  the  loan 
on  the  Tenth  Street  ])roperty  without  the  hnildlnq  associa- 
book,  and  tbri/  had  not  that  tnxtk,  and  later,  that  he 
had  not  the  loan  statement.  (H.  520-27.)  At  the  session 
of  ^lay  5th,  1919,  defendant  produced  a  note,  dated  No¬ 
vember  17th,  1915,  and  stated  it  was  used  to  jirocure  funds 
to  ])urchase  the  Tenth  Street  lot.  After  consultation  with 
his  counsel,  the  same  was  withdrawn  with  the  statement 
that  the  defendant  brought  the  wrong  note.  Upon  inquiry 
by  ])laiutiff 's  counsel,  the  defendant’s  counsel  said  he 
541  did  not  know  whether  they  had  the  right  note,  but 
would  attempt  to  find  and  ])roduce  it.  (R.  588-9.) 
At  the  session  of  July  11,  1919,  the  defendant’s  counsel 
stated  they  were  having  a  search  made  for  the  Tenth 
Street  note.  (R.  645-7.) 

At  this  same  session  the  Master  called  for  the  contract 
for  the  Tenth  Street  purchase,  (’ounsel  for  the  defendants 
said  he  did  not  remember  seeing  any.  The  defendant  said 
he  did  not  think  there  nas  am/,  and  wanted  to  know 
whether  the  Master  meant  the  title  company’s  statement 
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ar  where  the  deposit  was  put  up.  The  blaster  said  the 
latter.  The  defoiidaiit  said  he  did  not  think  tliere  was  a 
deposit  put  U]);  and  lie  did  not  r(‘nu‘inl)er  (lie  iH‘al  (‘state 
agents  from  whom  he  j)urehas{‘d.  ( K.  (i-lo-T.)  Tlie  Master 
called  for  the  settlement  sheet  on  the  ])urchase  and  coun¬ 
sel  for  the  defendants  said  he  was  sui’e  thev  did  not  have 
it;  would  make  a  s(‘arch  for  it.  ( 1\.  (io.*).)  At  the  session 
of  April  13th,  1!)20,  the  Master  auain  called  for  the  Tenth 
Street  note  and  th(‘  settlemi'iit  sh(‘<‘t  and  th(‘y  were  pro¬ 
duced.  (H.  798-803.) 

At  the  session  of  dune  27th,  l!t21,  tin*  .Masti'r  calh‘d  for 
the  loan  statement  on  tin'  T(‘nth  Stri'i't  projiei’ty.  'fhe  de¬ 
fendant  said  //  n  as  a  Indhlinff  associaf  ‘nni  hook,  if  the  Mas¬ 
ter  would  accept  that.  (IJ.  931-2.)  At  the  session  of  July 
2()th,  1921,  the  Mastei*  asked  for  tin'  loan  stati'inent,  and 
the  defendant  ])rodn('ed  tin'  huildiup  association  IfOok,  a 
duplicate  si'ttlement  sln'et  and  tin'  cln'ck  of  the  Car- 
312  r(dl  Kh*(*tric  ('ompany  in  payment  t'oi-  tin'  amount 
shown  hy  the  .setth'iin'ut  sln'i't,  and  slated  that  thcff 
had  the  coidrin  t  of  purchase.  ( Ih  tMlO-S.)  (’oniisi'l  for  tin' 
(h'fendants  noted  on  the  ri'cord  that  tln'se,  as  well  as  tin' 
other  ])a])(‘rs  jirodnced,  w(‘n‘  jirodnci'd  on  the  ri'ijuest  of 
the  blaster  and  )iot  offered  as  a  part  of  the  defeuda)it's 
ease.  (K.  971.)  The  Master  asked  for  the  eoutraet  id'  pur¬ 
chase,  and  it  u  as  produei‘d.  (K.  978-9.) 

At  the  session  of  Anicnst  17th,  1!)21,  the  Mastc'i'  asked  tin' 
defendant  to  have  Mcllln'iiny  look  up  tin'  special  account 
n'ferred  to  in  the  eharire  to  him,  the  (h'fc'inlant,  on  his  di’aw- 
iiiii:  ledirer  account,  Octolx'r,  lido,  of  $2,184.18.  ( IP  l()().‘',-4. ) 

The  .Master  had  also  calk'd  n])on  tin'  (k'fc'inlant  foi’  tin'  ]n‘o- 
dnetion  of  anv  i-enewal  note  for  tin'  oi-iirinal  note  of  Ft'k- 
rnary  Kith,  1917),  irivt'ii  to  raisi'  funds  for  the  dk'iith  Sti-(‘(‘t 
lot.  At  the  session  of  November  23rd,  1921,  connsi'l  foi*  tin' 
defendant  said  In'  was  unable  to  ])i‘odnct'  in  ri'sponsi'  to  tin' 
MaFt('r\s  call  any  renewal  notes  foi-  the  Ti'iith  Street  lot. 
(R.  1102-7).)  His  attention  was  calk'd  to  the  record  about 
the  earlier  withdrawal  of  the  noti'  of  Xovc'inlx'i-  17th.  lb' 
said  that  tin'  Master  had  aixr('('d  with  him  that  that  had 
nothiiiix  to  do  with  the  Tenth  Stri'C't  lot.  'flie  Masti'i*  said 
that  was  not  the  state  of  the  rc'cord.  Honnsel  then  said 
if  there  was  any  (piestion  he  snp])osed  the  notes  could  be 
located  and  produced,  and  the  blaster  called  for  them.  (R. 
1101-13.)  Attention  was  ai^ain  called  to  the  Tenth  Street 
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lot  and  the  entry  in  Ijis  personal  account,  and  the 

343  defendant  said  that  it  was  changed  in  his  personal  ac¬ 
count,  and  he  did  not  know  of  any  special  account  re¬ 
ferred  to  in  the  pencil  notation  opposite  the  entry  of 
$2,184.18,  “10th  Street.”  The  Master  said  he  wanted  the 
last  note  showing  payment,  the  note  returned  hy  the  Frank¬ 
lin  National  Bank.  (R.  1122-5.)  At  the  session  of  Decem¬ 
ber  7th,  1921,  the  defendant  ])roduced  the  renewal  notes, 
and  admitted  the  charge  to  him  of  $1,984.18  was  originally 
made  in  a  s])ecial  ledger  cash  account  whicli  he  exhi])ited 
showing  that  the  item  of  $1,984.18  for  the  Tenth  Street  lot 
and  another  item  of  $200  in  the  s])ecial  account  had  been 
transferred  to  his  ])ersonal  ledger  account  as  a  de])it  to  him 
of  $2,184.18  shown  l)y  the  entry  of  October  15,  1915,  in  both 
accounts.  (K.  1 159-00.) 

The  ])ur])ose  of  these  inquiries  was  to  determine,  as 
seemed  to  be  the  fact  from  the  similarity  of  amount  to  the 
check  for  the  lot,  from  th(‘  letters  of  the  defendant  to  the 
])laintiff,  olTered  in  (‘vid(‘iic(‘  by  the*  d(‘fen(hint,  calling  for 
lauiewals  of  the  original  iiol(',  that  this  payment  for  the 
'reiith  Street  lot  by  th(‘  (kirroll  Fl(‘ctric  (\)ni])any  check 
was  paid  by  being  chai*ged  to  the  defendant  October  15, 
1915,  and  the  defendant  finally  admitted  that  it  was  paid,  he 
“supposed  it  was  paid”  when  it  was  charged  to  him,  though 
he  called  for  the  renewal  note  a  month  after,  November  17, 
1915.  The  evidence,  when  finally  developed,  fully  showed 
this  and  also  that  the  not(‘  was  carri(‘d  in  the  collection  ac¬ 
count  of  the  Oarroll  Fleet ric  Oompaiiy  in  the  Frank- 

344  lin  National  Bank,  with  renewals  from  time  to  time, 
signed  by  the  plaintiff,  of  which  the  note  of  Novem¬ 
ber  17,  1915,  was  the  last  ren(‘wal :  and  that  the  amount  paid 
for  the  Tenth  Street  lot  was  ultimately  charged  in  the 
(,'arroll  Fleet  ric  Oonpiany's  books  to  the  defendant  in  his 
])(‘rsonal  account  just  as  tin*  olh(*r  mon(‘ys  were  charged. 
In  this  connection  it  is  to  be  noted  that  the  journal  entries 
show  that  the  interest  on  these  various  notes  was  charged 
o(f  in  191f).  It  is  further  to  be  noted  that  the  original 
amount  advanced  by  the  (kiri’oll  Flectric  (V)m])any  to  make 
the  settlement  with  the  title  company,  being  less  than  the 
face  of  the  note  which  was  for  the  total  footing  of  the 
title  company’s  statement,  was  the  amount  charged  to  the 
defendant  in  October,  1915,  before  he  obtained  from  the 
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])laiiititY  the  last  renewal  in  Xoveinher,  191.');  and  that  the 
last  renewal  was  for  the  full  amount  of  tin*  oi  ii^inal  note  with 
acenmiilaticms  of  interest  included  in  llu'  renewals.  What 
defendant’s  object  was  in  ^ettinu:  from  lh(‘  ])laintiff  the  last 
note  is  not  disclosed.  Certainly  the  ])laintiff's  contention 
appears  to  he  true,  that  he  was  a  mere  accommodation  party 
on  the  note  for  no  demand  ai)])ears  to  have  been  made  on  him 
for  payment  and  the  oriij^inal  advance  for  the  lot  was 
charged  to  the  defendant. 

Plans  for  the  Iluildings. 

At  the  session  of  ^lay  21st,  1919,  the  defendant  stated 
that  the  outline  of  centers  and  switches  for  electrical 
34.')  work  in  the  building  was  marked  on  the  ])lans,  the 
blueprints  given  to  him.  (1?.  1.')!).)  At  the  session  of 
April  3rd,  1918,  he  said  that  he  originally  had  a  (‘Oj)y  of  all 
the  j)lans,  blue])rints.  (11.  214-1.').)  At  tin*  s(‘ssion  of  .May 
oth,  1919,  the  defendant  said  lu*  had  made  some  rough  ])encil 
sketches  for  the  alteration  of  the  Twelfth  Street  property. 
(R.  ()29.)  At  the  session  of  .Inly  11,  1919,  he  })rodu(*ed  a 
blueprint  showing  the  front  elevation  of  the  Twelfth  Street 
])roperty.  (R.  684-70.)  At  the  session  of  April  14,  1920, 
interrogated  by  the  Master,  he  said  he  had  his  own  set  of 
preliminary  sketclu‘s  of  Twelfth  Street,  some  pencil 
sketches,  but  would  not  say  h(‘  had  tluun  now;  he  would  look 
for  them.  The  Master  called  for  them.  {  R.  783-.').)  At  the 
session  of  June  27th,  1921,  when  ask(‘d  by  the  Master  for 
his  ])reliminary  sketches  of  Twi'lfth  Street,  h(‘  said  h(‘  did 
not  have  th(*m.  (  R.  9.‘).‘).) 

At  the  session  of  July  26th,  ll)21,  in  I'esponse  to  the  Mas¬ 
ter’s  call,  counsel  for  the  defendant  said  that  thev  had 
located  the  T  Street  i)lans.  Asked  by  counsel  for  the  ])lain- 
tilT  as  to  the  other  ])roperties,  he  said  he  irauhi  see  ivhat  he 
could  do.  (R.  !H)6.)  Ijater,  he  pi'oduced  the  T  Street  t)lans, 
saying  that  they  were  the  only  ones  that  he  could  locate. 

At  the  session  of  Xovember  23]-d,  1921,  again  in  res])onse 
to  the  Master’s  re<iuest,  the  defendant  said  th(*y  were  unable 
to  locate  the  'hwelfth  Street  sketch(‘s.  ( I\.  1102-.').)  d'he 
blaster  called  his  attention  to  his  testimony  on  this  subject, 
and  identified  to  the  defendant  the  sketches  which 
346  he,  the  Master,  desired  and  which  the  defendant  said 
he  could  not  produce. 
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I  do  not  undertake  to  say  that  the  defendant  had  any 
otlier  plans  of  these  pro])erties  than  those  which  he  pro¬ 
duced,  or  why  he  undertook  to  furnish  extracts  from  the 
])ermit  records  of  tlie  huildiuii:  inspector’s  office  in  con¬ 
nection  with  tlie  question  as  to  who  was  the  architect  for 
these  buildings;  but  he  originally  admitted  that  he  had  all 
the  plans  and  necessarily  for  the  ])urpose  of  electrical  work 
he  must  have  had  the  ])laus.  The  significant  thing  in  the 
l)roduction  of  those  which  he  did  produce  is  that  ihcif  ap- 
])eared  to  uphold  the  claims  of  his  ])leadings.  The  T  Street 
])lans  had  on  them  the  name  of  (Maughton  West  as  Architect. 
The  front  elevation  of  Twelfth  Street  was  produced  in  sup- 
])ort  of  the  witness’  assertion  that  it  proved  the  Twelfth 
Street  property  was  the  pro])erty  of  the  Carroll  Electric 
Company,  because  it  showed  the  monogram  of  the  company 
in  some  of  the  cop])er  panels  between  windows,  a  matter 
upon  which  the  defendant  laid  very  much  stress.  I  do  not 
regard  these  facts  as  of  inqiortaiiee.  The  evidence  as  a 
whole  contradicts  the  (hdendaut  as  to  West’s  connection 
with  the  ])roperties.  As  to  tli(‘  'fwelfth  Sti*eet  monogram 
it  is  not  inconsistent  with  the  custom  of  owners  of  buildings 
to  improve  them  on  leases  in  such  manner  as  to  suit  the 
eonvenience  and  the  needs  and  the  desires  of  lessees;  and  it 
is  not  unreasonable  to  infer,  in  view  of  the  relation  of  these 
l)arties  and  the  fact  that  the  ])roperty  was  to  be  occupied  liy 
the  (’arroll  Pdectrie  Company  as  a  ])lace  of  business, 
347  that  the  monograms  were  ])laeed  upon  the  building 
to  meet  the  wishes  of  the  tenant,  inasmuch  as  they 
were  on  metal  and  therefoi‘(‘  removable  and  not  an  integral 
part  of  the  structure  of  the  building. 

Neither  do  I  say  that  th(‘  defendant  had  iu  his  })Osses- 
sion  the  original  ]Kmei!  sk(‘teh(‘s  of  3’welfth  Street.  I  de¬ 
sired  them  because,  if  in  (‘xist(‘ne(‘,  th(‘y  would  have  thrown 
some  light  upon  the  elia.ug(*s  in  the  design  and  so  ujion  the 
diff(‘riug  (‘outentious  of  tlu*  ])arties  about  the  original  de¬ 
sign,  a  niatt(*r  of  souk*  iuiportau(*e  in  tlu*  elucidation  of  the 
facts  iu  this  ease*.  I  do  say  it  is  a  curious  fact  that  through- 
fuit  this  case  the  defendant  ap])eared  to  ])r(‘serve  an  atti¬ 
tude  of  not  having  evidence  or  of  not  having  any  knowledge 
as  to  wheth(*r  he  had  evid(*n(*(‘,  as  w(*ll  as  a  fondness  for 
exj)ressing  himself  at  all  times  iu  dubious  and  uncertain 
and  non-committal  language,  until  he  could  more  clearly 
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(k‘t('riiiiiu‘  tlio  trend  or  liearini;  of  tlio  evidence  he  was 
call(‘<l  iqion  for.  ritiniately,  inueli  of  the  material  which 
la*  did  not  liav(‘,  or  was  nneertain  as  to  liavin.c:,  or  was 
nnahl(‘  to  loeati*  at  tlu‘  tinH‘,  was  produced  u])on  the  in- 
sist(‘ne{‘  of  tli(‘  Mast(‘r,  hut  tin*  oidy  ])lans  ])roduced  were 
tho>e  which  seein(*d  to  favor  tin*  (hd’tmdant 's  cas(L 

lvalues  Made  at  La>t  (’oiiference. 

4'li(‘  defendant  I’l'fci'icd  on  a  nnniher  of  occasions,  as  will 
he  se(*n  l>v  ref(*i(‘nc(‘  to  the  A,  X  and  ()  Schedules,  to  the 
last  c()nf(*rence  h(‘t\v(‘en  him  and  th(‘  plaintiff  before 
.‘)4S  suit,  statinu*  it  was  for  the  pnr])os(‘  of  an  acconnt- 
ina’,  and  that  the  ti,iini'(‘s  Ixdwcam  him  and  the  ])lain- 
tiff  wer(‘  all  aom*  ov(‘i*.  Ih*  sai<l  tlu‘  ])laintiff  did  all  the 
tiii'iirinii' ;  thut  If  Houlfl  iHfUcdfc  fhc  jif/ tires  diseiissfd  at  that 
roit ferettee,  and  the  (niKunits  riaiiiied  hi/  plaintiff,  hi/  Mrs. 
Carroll,  h//  fhe  (’arrulf  FJr<frii  Com  pan  t/.  At  tin'  hear¬ 
ing  »)f  July  Ih  I’.MIh  li(‘  said  that  his  conns(*l  would  ))roduce 
these  lina!  tiaiir<-s  and  int(‘rroyate  him  ahont  them  af  fhe 
nerf  heorint/.  (  L*.  h.)!)-(14.)  At  tiu*  si'ssioii  of  Apl’il  loth, 
l!>2t),  the  Mast(*r  calh‘d  his  attention  to  this  statement  and 
ealle(l  foi*  tli(‘se  li,a’ni’(*s.  and  his  eonnsef  said  fhaf  he  had  to 
f/o  (U  t  r  fhe  reenffl  and  /tieh  n/t  Inttse  ends.  ( R.  728-9.) 

This  was  just  h(*for(‘  th(‘  clos{‘  of  tin*  t(*stimonv  hv  his 

**  •  » 

eonnsi‘l. 

At  th(‘  session  of  dun<‘  27th,  llt21,  tlu'  d(*fendant  aj^ain 
stat(‘(l  in  i-esponse  to  tin*  Mast<‘r’s  imjnii’y,  that  he  and 
the  plaintiff  lind  aL;r(*(‘d  on  all  of  the  tiuMir(‘S  at  this  con- 
f(‘r('nce.  (  Ih  7'^!>!M.)  At  thi‘  session  of  XovemlxM*  27, 
1921,  in  respons(‘  to  the  Mast(‘r\s  call  a,i*ain  for  these  li<j^iires 
h(‘  said  that  he  did  not  nmho’staml  tlu*  Master’s  call  for 
th<‘  lianres  mad('  at  the  last  confco'ence  before  suit.  ( R. 
1102-7).)  Th(‘  i«‘cord  wiH  show  that  this  stat(‘m(*nt  was 
ma<le  by  his  couns(‘l,  hut  it  will  also  show  that  at  this  ses¬ 
sion,  as  at  som<‘  otluo's,  I  sjx'cilically  asked  th(‘  defend¬ 
ant  if  In*  adopt(*d  tin*  statc'iin  nts  of  his  conns(*l  in  re.iifard 
to  tln‘s«‘  mattei-s.  That  is  why  I  say  this  is  the  statement 
of  t In*  del\‘ndant. 

f’lom  tin*  time  tin*  d(‘f(‘ndant  tii'st  mach*  the  state- 
049  nn*nt  that  In*  had  these*  (iunr(‘s,  there  is  nothing  in 
tin*  ]‘(*(‘ord  to  show  that  In*  nnd(*rtook  to  ]mt  this  evi¬ 
dence  in  tin*  same*  cat(*gorv  as  his  other  evidence,  that  is, 
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by  his  non-committal  language  to  leave  it  uncertain  whether 
or  not  he  had  it.  Neither  did  his  counsel  say  anything 
about  s(‘ai’(*hing  for  or  locating  these*  (iguivs;  he  merely 
waived  it  aside  as  one  of  the  loose  ends  he  would  have 
to  |)ick  u])  by  going  over  the  record;  notwithstanding  the 
defendant  had  many  months  ])i  (‘vious  l)oldly  offered  to  pro¬ 
duce  these  tigures  and  ])lace  himself  under  examination  as 
to  them  in  Jiis  defense.  For  all  that  the  record  shows,  coun- 
s(*l  never  went  over  it  to  ])i('k  u])  loose  ends;  on  the  con¬ 
trary  (‘ounsel  sul)se(jU(‘ntly,  with  a])pai*ent  irritation, 

charact(‘riz(‘d  as  (‘xtraoi’dinarv  tin*  course*  of  the  blaster  in 

• 

(‘onducting  tin*  hearings  to  pick  up  these  loose  ends,  which, 
it  may  at  least  be  said,  counse*!  ovei'looked,  and  of  which 
(here  ap])eared  to  have  lH‘(‘n  a  gr(‘at  many  in  the  record, 
as  w(‘ll  as  to  '])ick  u])  tlu*  a(‘(*ounting  in  this  case  which 
had  not  been  furnished  by  the*  d<‘fendant.  A})])arently  the 
criti(‘ism  of  the  Mastei*  in  this  r(‘S])(‘ct  was  ])]*ovok(*d  by  the 
picking  up  of  loose*  ends  whie'h  ele‘\'e‘le)pe‘el  e*viele‘nce  not 
pleasing  to  the  defendant,  rat  lieu*  than  justiiied  on  the  state 
e)f  the  record. 

'rhe‘S(‘  figures,  hael  the'y  l)e*e*u  pie)elue‘e‘el,  we)ulel  have  been 
l)ossibly  the  most  im])e)rtant  thing  in  the*  case,  certainly 
e)ne  of  the  most  im])ortant.  As  eliscussed  under  the  sub- 
jee*t  of  the  builder’s  conmiissie)n,  the  el(‘f(‘ndant  committed 
himself  to  the  ultimate*  pi’e)pe>sitie)n  that  at  this  last 
doO  conference  hefoi-e*  the*  suit  the*  only  matte*r  in  dispute 
hetwee*!!  him  and  the*  )>laintiff  was  the*  epiestion  of 
the*  hnilde*r’s  e‘ommissie)u  to  the*  plaintiff  fe)i-  the*  buileling 
e)f  the*  T\ve*lfth  Stre*e*t  ])i’e)pe*i-ty ;  that  the*  plaintiff  wanteel 
IT)  per  e*ent  anel  he  was  willing  to  alle)w  but  te*n.  It  is 
true  that  he  coulel  ne)t  at  first  satisfae‘te)rily  e‘X])lain  why 
the‘re  was  no  eliscussie)n  as  te)  a  huilele*]*’s  commission  on  Q 
Stre(*t  in  all  the  me)nths  ])re*e'eeling  this  final  conference, 
anel  the‘n  (*neleave)i‘(*el  te)  e*e)i‘re*e‘t  his  state*me*nt  by  saying 
that  the  elis])ute  was  as  te)  the*  huihle*r’s  commission  e)n  both 
])re)pe*rtie‘s.  Hut  the  fae't  is  that  whether  there  was  a  (jues- 
tion  at  this  confe*re*ne*e*  as  te)  the  huilele*r’s  e'ommission  on 
'rwe*lfth  Sti'ec't  or  the  l)uilde*r's  e-omniission  on  Twelfth  ami 
tj),  as  the  only  matte*rs  in  elispute*,  these*  figui'e*s  we)ulel  have 
be*en  s])eaking  evielene-c*  e)f  the  faed  anel  woulel  have  gone 
directlv  to  the  essence  of  the*  elefe‘nelant’s  contention.  In 
this  situation  it  must  he  conclueled  that  the  production  of 
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lliose  fi.ii'ures  would  liave  Ijcen  diinuiu:inj?  to  lus  own  claim 
and  (M)rr()^»oi’ativ(‘  of  plaintitT's  contention;  and  that  that 
Avas  tli<*  ic'ason  11k*v  were  not  ]n*odne(‘d  after  the  defend¬ 
ant  liad  not  only  said  they  would  he  ]>rodiK*ed  but  lie  would 
h(‘  examined  ahont  them  in  his  dc'fense. 

If  one  wer(‘  inclined  to  s|)eenlate,  one  iniuht  draw  some 
interest  in, u’  inf(‘renees  from  soiiK'  other  statements  of  the 
d(*fendant  in  this  (*onneetion.  II(‘  says  that  these  figures 
developiMl  an  indeht(‘dn(*ss  to  the  ])laintiff  of  sonndhing  over 

At  th(‘  session  of  April  4th,  IhlS,  he  said 
.‘lol  In*  had  in  his  tin  hox,  wlno’e  he  also  testilied  he  kept 
Mrs.  (’ai-roM’s  account  (the  jju'kets  and  folders  be¬ 
fore  i‘ef<‘n*ed  to)  “///c  (Irfails  of  the  excesses  credited  in 
snsprose,"  th(‘  ])laintiff’s  statenumts,  the  Kawlins  state¬ 
ments,  Now.  as  is  sliown,  the  so-called  suspense  ac¬ 

count  is  a  ])a])er  folded  in  three  folds,  the  folds  showing 
w(‘ar,  with  an  cndorsoinent  on  the  hack  “Statement — J.  J. 
^Io(‘hs":  and  it  shows  a  balance  in  favor  of  the  ])laintiff, 
of  ()n(‘  might  W(‘ll  wonder  whether  this  so- 

calhMl  snsjxm^c  account  was  tin*  linal  i’(‘snlt  of  the  figures 
inad(*  at  that  confiu'enci*,  th(‘  tigui-es  which  “developed” 
this  ind(*ht(‘dn(*ss  of  something  oven*  exclusive  of 

and  without  any  indercmcc'  what(‘ver  to  a  builder’s  commis¬ 
sion  in  th(‘  calculations;  whetlKU*  it  was  ])art  of  the  ‘*A/c- 
t<fils  of  the  excesses  (  redited  i)i  snsp(')(sc'^  in  the  defend¬ 
ant’s  tin  box.  a  mmnorandum  as  he  at  om‘  time  called  it; 
and  whethm*  if  th(‘  tin  hox  had  been  ex])lored  these  other 
li.gnres  might  (*asily  havi‘  hemi  discovered  and  jiroduced. 

M  isci‘llam*ous. 


'rher(‘  ar(‘  sinm*  othi‘r  contradi(*tions  in  tin*  defendant's 
testimony  which  may  he  not(‘d  in  passing.  At  the  session 
of  April  4th,  ItHS,  In'  said  lu'  had  tin*  checks  which  went 
into  tin*  ])ui*chasc  of  tin*  Twc'lfth  Stri'et  pi’o])erty.  (K.  347.) 
At  the  end  of  the  case*,  when  1  (‘iidcavored  to  get  him  to  ])ro- 
duce  the  cln*ck,  it  could  not  he  found.  (R.  071-3; 

000-1  (H)2.)  .\ft(*r  In*  had  te'stified  that  he  could  not 
332  lind  in  his  ]M-rsonal  a.e'count  any  e*vidence  of  the 
check  for  ;r4().01,  for  tin*  balance  of  ])urchase  settle¬ 
ment  June  24th,  1013,  ])aid  December  2,  1013,  five  months 
after  the  $S,()0()  check;  and  after  he  had  testified  that  the 
checks  of  the  Carroll  Electric  (’ompany  were  in  a  voucher 
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check  book;  I  roqnireJ  him  to  produce  the  vouclier  check 
book.  I  was  met  with  the  su^^estion  that  thev  were  nu- 
melons.  I  then  asked  liim  to  limit  it  to  the  period  from 
June  1,  IDIT),  to  Jannarv  1,  He  ])i*odneed  a  check 

book  lieg'iiiniiii*’  June  IDlo,  and  coverini*;  beyond  Decem¬ 
ber  of  1915,  and  said  tliat  was  all  his  employes  could  find. 
Tliis  check  book  seemed  to  be  a  carbon  dn])licate  of  tlie  orig¬ 
inal  checks,  and  in  it  was  found  the  check  of  $10  to  him, 
dated  December  4th,  two  days  later  than  the  notation  made 
by  him  on  the  title  com])any's  settlement  of  the  payment  of 
the  $40.91,  December  2nd.  In  view  of  the  fact  that  he  had 
admitted  that  the  $S,000  charge  to  him  in  his  personal 
ledger  account  was  the  item  of  the  payment  of  $8,000  on  the 
Twelfth  Street  ])roperty,  I  did  not  ])r(‘ss  him  further  for 
tlie  ]Drodnction  of  this  cIhh'Ic,  thongii  it  had  becni  the  snlrject 
of  repeated  inquiries;  but  it  was  a  littl(‘  dillicnlt  for  me  to 
quite  understand  why,  if  he  could  ])rodnce  the  check  l)ook 
beginning  June  29th,  1915,  h(‘  could  not  ])rodnce  the  check 
book  ])revions,  covering  the  $8,000  cheek  on  the  Title  (.Com¬ 
pany’s  settlement  dune  24th.  I  am  frank  to  confess  1  could 
see  no  reason  for  the  concealment  of  the  check,  for  if  it 
was  drawn  to  his  order  as  the  charge  would  indi- 
353  cate,  the  check  drawn  to  his  orchu*  would  tell  no  more 
than  the  entry  charging  it  to  him.  However,  it  has 
been  so  difticult  to  follow  tli(‘  nu'anderings  and  the  mental 
gyrations  of  the  defendant  in  this  case  that  1  can  easily 
see  that  he  might  have  attacluMl  more  significance  to  the 
drawing  of  this  check  to  his  order  than  1  did  after  he  ad- 
mitted  the  identity  of  the  charge  to  him  in  his  account. 

The  defendant  testitied  at  tin*  session  of  April  4th,  1918, 
that  he  still  had  the  Dawlins  note.  (H.  249.)  He  also  testi¬ 
fied  that  the  iiurn  note  was  returned  to  him  after  the  de¬ 
cision  of  the  Parry  case,  in  which  he  had  given  it  as  se¬ 
curity  for  a  supersedeas  bond.  (P.  328-9.)  He  was  then 
asked  bv  the  blaster  foi*  a  statement  as  to  when  the  Burn 
note  was  out  of  his  control  and  with  the  surety  company. 
(R.  353-4;  556.)  At  the  session  of  Ajiril  20th,  1920,  he  was 
asked  by  plaintiff’s  counsel  who  had  the  Burn  note,  and  he 
said  he  thought  he  had.  Asked  if  he  could  produce  it,  he 
said  ves,  he  offered  it  to  his  counsel  vesterdav,  ])ut  was  told 
that  it  was  not  of  any  value.  (R.  894.)  In  the  late  sessions 
in  1921  he  was  called  upon  by  the  blaster  to  produce  the 
Burn  note,  and  produced  it.  (K.  1102-5.)  It  disclosed, 
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AvliiMi  j)r()(liu*o(l  tlu‘  racts,  (MJiitrary  to  tlu‘  original  slate- 
nients  in  tin*  pleadings  and  the  answers  ot*  both  ^Irs.  Car- 
roll  and  hiniseir,  that  r(*gardless  oT  the  pi’evions  admis¬ 
sion  as  to  its  being  in  tin*  })oss(‘ssion  of  the  surety  com¬ 
pany  for  a  considerable  ])eriod  of  time,  regardless  of 
3r)4  his  claim  he  had  given  it  to  Weschler  as  security  for 
loans,  the  note  had  not  b(H*n  in  Mrs.  Carroll’s  pos¬ 
session;  that  it  had  endorsed  on  it  the  payments  of  interest 
in  the  handwriting  of  the  defendant,  and  that  it  had  en¬ 
dorsed  nj)on  it  by  him  in  the  month  of  April,  1916,  the 
credits  on  foreclosure*,  it(‘ms  which  also  were  identified  as 
corresponding  to  his  entries  on  the  jacket  account  with  Mrs. 
(’arroll. 

The  defendant  said  at  the  same  session,  Apidl  4th,  1918, 
when  he  was  b(*ing  pn‘ssed  with  respect  to  the  cost  of  the 
bonds,  alleged  to  have  been  put  in  as  an  asset,  to  the  extent 
of  $*J,500,  in  the  (J  Stre(‘t  transaction,  that  he  would  furn¬ 
ish  the  stat(‘ment  of  the  broker  who  bought  the  bonds  for 
him,  but  he  nev(‘r  did  furnish  the  statement,  llis  own  ac¬ 
count  with  Mrs.  Cai’roll  and  his  own  ledger  account  with 
the  Carroll  Mh*ctrie  Company  disclosed  the  fact  that  be 
bought  them  with  moneys  of  tin*  Cai'roll  Kclectric  C’om])any 
and  that  tln*y  cost  him  >f^l .SSLUo,  and  this  brok(*r’s  state¬ 
ment  thereafter  assumed  no  importance. 

At  the  si'ssion  of  May  bth,  191‘b  the  defendant  testified 
that  the  $‘J,ni)0  ])aid  to  plaintiff  on  account  of  Q  Street  con¬ 
struction  was  ]»aid  by  his  perso/o/Z  checks  on  the  (’ommer- 
cial  National  Hank,  and  that  his  counsel  had  the  checks 
“here;"  that  the  balance  on  the  lot  was  i)aid  by  the  check 
of  the  Carroll  Elect i*ic  (’omi)any,  chanjed  to  him  as  a  iviiJi- 
draival.  (11.  614-16.)  The  (diecks  were  not  offered  and  it 
api^eared  that  the  82,000  was  cr(‘dited  on  the  plaintiff’s 
stat(‘m(*nt  of  cost.  SubstMjuent ly,  howev(*i*,  tin*  di*- 
dof)  fendant's  personal  ledg(*r  account  with  the  Carroll 
Kclectric  Company  d(‘V(‘lo])ed  the  fact  that  one  of 
these  two  payments  of  81,000  each  was  made  by  a  “with- 
drawal"  from  the  (’arroll  Elect i‘ic  (’omj)any,  charged  in 
his  leilger  account  against  him,  just  as  the  check  for  $406.65 
on  account  of  the  lot  was  chargetl. 

In  the  defendant's  testimony,  in  an  endeavor  to  sub¬ 
stantiate  his  varying  claims  in  his  ])leadings  and  in  his 
testimony  as  to  the  amount  of  work  done  by  the  plaintiff  on 
the  Twelfth  Street  construction  and  the  percentage  left  un- 
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done  and  completed  l>y  tlie  (^irroll  Klectric  Company,  he 
I'eferred  to  the  contracts  wliich  the  Carroll  Electric  Com- 
])any  had  made  t*or  the  completion.  Asked  by  the  Master  at 
the  session  ot*  duly  ‘Jti,  lb‘Jl,  to  produce  these  contracts,  he 
said  there  were  none;  that  he  had  searched  and  could  find 
none;  that  he  had  the  ])ro])osals  marked  “Accepted.”  The 
Master  then  called  i*or  these,  but  thev  were  never  i)roduced. 
(H.  991.) 

lie  told  several  difi’ereiit  stories  about  the  use  ot*  the  sur¬ 
plus  moneys  arising*  1‘rom  the  settlement  ol*  the  $(),5()()  loan 
on  8  Street  after  the  ])aymeut  of  the  original  $5,000  loan, 
all  of  them  uncertain,  as  usual,  and  although  ho  was  called 
upon  sevei*al  times  for  any  statmnent  of  the  title  company, 
or  any  statement  of  the  luiildiug  association,  showing  the 
disbursement  of  this  $0,5(10  loan  he  did  not  ])roduce  any, 
and  at  the  session  of  Xovember  *20,  19*21,  he  stated  that  he 
was  unable  to  produce  any  checks  or  other  evidence  in  con¬ 
nection  with  this  loan,  (lb  1102-5;  1109-11.)  As 
050  stated  in  connection  with  tlu*  rt*ut  account  in  the  P 
Schedule,  1  have  not  becui  able  to  identify  any  sep¬ 
arate  proceeds  of  this  loan  going  into  Mrs.  Earroll’s  bank 
account. 

Xew  Ibiildiiig  Aceouiit. 


At  the  session  of  April  20th,  1920,  Just  Ixd’ore  the  closing 
of  testimony  by  counsc*!,  the  defiuidaut  produced  a  j)aper 
with  a  large  number  of  vouchei-s  which  he  said  he  had  jjre- 
pared  from  the  hooks  of  tin'  Carroll  Electric  Elect i*ic  Com¬ 
pany,  purporting  to  show  an  itemized  statement  of  cost  of 
the  Twelfth  Street  projjerty  to  the  Earroll  Eclectric  Com¬ 
pany,  exclusive  of  plaintiff's  bill  for  construction,  but  in¬ 
clusive  of  the  tliive  items  aggi*egat iiig  $2,500  charged 
against  the  j>laintiff  as  paymeiils  on  account  of  said  con¬ 
struction  and  referred  to  as  the  it  (‘ins  in  the  special  sus¬ 
pense  cash  account,  jiroduced  by  .Mcllheiiny.  lie  said  this 
was  made  up  from  the  pay-rolls,  rash  books,  vouchers  and 
check  books,  copies  of  the  oriyinal  cntrirs  going  to  form  the 
ledger  account — “the  new  building  account.”  lie  said  the 
final  ledger  entries  on  the  blue  paj)er  could  not  be  found. 
Counsel  for  the  })laintilT  objected  to  this  jiaiier  and  called 
for  the  original  entries.  Counsel  for  the  defendant  said 
lie  did  not  care  particularly  about  them;  that  they  were 
merely  corroborative  of  the  defendant’s  statement  about 
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tile  larger  (‘xpoiulituri*  by  tlic*  (’arroll  Electric*  Company  on 
this  ])ropcrty.  (li.  805- lb.) 

357  Later  in  this  session  the  Master  asked  how  this 
“new  ])niklini;'  account "  atlected  the  case.  Counsel 

for  tlie  defendant  r(‘pli(‘d  that  it  went  to  show  the  plain¬ 
tiff  quit  the  job;  that  the  Carr(dl  Electric  Company  com- 
pletc‘d  it,  and  did  more  than  half  the  work,  and  that  also 
it  was  b(‘ine:  built  foi*  tin*  Carroll  Electric  Company. 
Counsel  for  the  j)laintifr  objc‘cted  and  insisted  upon  the 
original  entries.  The  d(*fendant  said  they  could  make  up 
the  account  fi-om  the  checks  and  ])aid  bills.  His  counsel 
stated  that  the  ac(‘onnt  was  made  np  that  way.  The  de¬ 
fendant  said  ///c?/  tJuJ  )int  hare  all  tJtc  checks  and  vouchers 

The  blaster  said  th(‘y  could  ])rodnce  the  additional  ones 
wlu*n  found.  (I?.  82^-32.)  l)(*fendanCs  coiinsc‘1  offered 
this  ])a])er  in  (‘vid(*nce,  I)i‘fendant 's  Exhibit  Xo.  31,  stat¬ 
ing  that  the  last  items  f(/r  lahnr,  which  were  bulk  charges 
were  taken  fiom  patf  slijts  irhich  inndd  h(‘  Jtcrcafter  pro¬ 
duced  and  (dfered.  (IL  848.) 

At  tin*  sc*ssion  of  diiin*  27,  1921,  as  before  statcnl,  the 
original  Icdffcr  acctfuut,  the  “new  building  account”  on 
tdac  }>aj)cr  was  ])rodiiced  by  Mcllh(‘nny  from  the  desk 
draw(*r  of  tin*  (h‘f(*ndant  in  his  ollicc*.  Tin*  defendant  then 
stati*d  that  this  account  was  (*oni)»lete,  " ((H'  the  purpose  of 
plckinp  up  thinps  not  prr formed  hif  J/er/y.s.”  (H.  87b.) 
It  was  tln*n  that  the  Mast(‘r  ask(‘d  why  the  j)laintiff  was 
not  credit(‘d  with  his  cost  of  tin*  erection  of  Twelfth 
Street,  and  the  defendant  said  that  it  was  because  it  was 
not  api)rov(‘(l;  and  when  his  attention  was  called  to 

358  the  inconsisli‘ncy  of  this  slal(*ment  with  the  state¬ 
ment  that  at  tin*  last  coul\‘i*ence  all  lignres  were 

agreed  u])on,  said  that  it  was  on  tin*  advice  of  Mr.  Easby- 
Smith ;  that  that  was  whv  these  records  were  found  as  thev 
were,  that  this  “new  building  account,”  cost  or  job  ac¬ 
count^  had  never  been  brought  forward  to  the  cjeueral 
ted  per;  that  he  did  not  think  they  had  a  poieral  led  per  ac¬ 
count;  that  Mr.  Easby-Smith  advised  at  the  outset  not  to 
make  any  entries  to  comph*te  anything,  to  leave  everything 
as  it  was.  ( K.  !)27-2!k)  At  tin*  session  of  July  25th,  1921, 
the  Master  called  for  tin*  pa//  sU/fs  and  r(tu<  hers  for  the  last 
i^ems  of  labor,  noted  in  this  DefendanCs  Exhibit  31.  The 
defendant  said  that  tln*y  wi*re  not  available,  had  been  dis¬ 
carded.  (IL  982-3.)  The  Master  then  asked  if  he  under- 
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stood  tliere  was  no  rouiilar  lodi»:er  account  for  tliis  new 
buildini**,  and  tin*  defendant  said  “  )"e.s*,  wc  had  ihaid'  The 
Maslei’  said  lie  had  ask(‘d  tor  it  liefort*  and  understood  the 
defendant  to  say  that  the  hUt(‘  sheets  were  a  job  account 
usually  transferred  to  the  u'hite  sJfeets^  the  general  ac¬ 
count,  which  he  wanted.  The  defendant  said  he  did  not 
think  there  was  anvthini»-  ri‘fl(‘ctini*‘  those  blue  sheets  ex- 

•  V  »  V  7 

(*e])t  a  him])  snin.  The  Master  then  called  for  the  continua- 
tifoi  (ft  tlte  job  aentunt.  ( R.  98»‘)-4.)  The  Master  again 
('all(‘d  for  the  details  ot*  the  last  items  of  the  Defendant’s 
Kxhihit  Xo.  ol,  and  tin*  deriMidant  said  he  had  searched 
for  tlnmi  and  was  nnahle  to  lind  them.  He  and  his  counsel 
both  attempted  to  excuse  this  by  a  lapse  of  time  since  the 
statmnent  had  been  made  u]),  although  it  was  made 
‘lob  11])  during  the  course  of  the  reference.  (R.  989-90.) 

At  the  session  of  August  17,  1921,  the  defendant 
again  testified  that  the  onlg  ledger  account  of  the  “new 
building’’  which  they  had  was  the  j(df  account ,  and  of  which 
the  Mast(‘r  had  ])ai1  and  th(‘y  had  i)art,  the  continuation  of 
it.  ( I\.  l()().‘)-4.)  Again  ask(‘d  why  the  ])laintirf  was  not 
eri'dited  with  his  eost  of  const  ruction,  lu‘  said  he  did  not 
think  tlK‘y  had  time,  the  suit  cam(‘  too  (piickly.  (R.  1005-7.) 

At  tin*  s(‘ssion  oi‘  Xov(‘mb(*r  2.‘>rd,  1921,  the  Master  again 
called  for  the  sli))s  making  iij)  the  labor  items  in  the  De¬ 
fendant’s  Kxhibit  Xo.  .‘11.  The  defendant  said  he  had  no 
aee(funt  showing  those  items,  and  that  the  tickets  were  dis- 
cai’ded  a  long  time  ago,  when  considered  of  no  value;  search 
had  been  made,  and  th(‘y  could  not  be  located.  Asked 
where  they  W(‘re  entei’ed,  and  whetliei*  in  a  lum])  sum,  he 
said  In  the  ettni muaiofn  of  the  budding^^  job  account, 

which  had  binm  called  for  or  submitted.  4’he  Master  re¬ 
minded  him  that  that  was  one  of  the  things  he  asked  for, 
and  he  said  he  would  ])roduce  it.  (It.  1114-17.)  He  never 
})roduced  it. 


The  Alleged  Suspense  Account. 

While  conducting  the  latei-  hearings  in  1921,  the  blaster 
found  among  the  ])hotolithogra])hs  befoi*e  referi*ed  to  a 
t.vi  )i‘Wi‘itten  ])ai)(‘!’  which  he  aft(n‘wards  deliv(‘red  to  counsel 
for  defendants  with  the  other  exhibits  discussed  in  con¬ 
nection  with  the  so-called  sus])ense  account,  and 
,‘1()0  which  was  later  offered  in  evidence  by  counsel  for 
(hd'endants  (Carroll  X"o.  403). 

lG^445a 
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As  will  1)C‘  in  tlio  rcu-onl  ol*  the  last  session,  counsel 
for  the  defendant  stat(‘d  this  ])a])ei*  was  furnished  to  coun¬ 
sel  for  ])laintitT  h(*tween  the  time  of  the  Master's  order, 
Aniifiist  (),  1917,  and  tin*  ]'(‘tn]'n  thereto,  Xovemher  (>,  1917, 
evidently  dnrinir  the  confeinmces  between  counsel  ])relim- 
inary  to  the  retnini  to  the  Master's  order  and  in  response 
to  the  demand  of  conns(*l  for  ])laintilY  foi*  the  so-called  sus- 
])ense  account,  specilically  numtioned  in  the  motion  of  coun¬ 
sel  for  ])laintitT  for  discov(*ry.  At  th(‘  time  of  this  statement 
of  counsel  for  tlu‘  defcmdant,  it  was  aicreed  that  the  nota¬ 
tion  on  the  bottom  of  the  ])ai)(‘r  was  in  the  handwritinu:  of 
counsel  for  the  plaintiff,  and  that  it  was  furnished  to  coun¬ 
sel  for  ])laintiff  as  a  co])y  of  the  alleged  suspense  account  re¬ 
ferred  to  in  the  defendants’  answers.  Xow,  here  is  this 
])aper, — ui)per  part  in  typewritins:,  the  certificate  of  ^Ic- 

Ilhennv  in  ink  handwi’iline:,  and  the  notation  (»f  counsel  for 

•  ^ 

plaintiff  in  ])encil  handwritinu*,  and  the  word  “records”  in 
Mcllhenny's  c(‘rtiticati‘  a])i)earin.ix  to  he  in  a  different  liaiul- 
writinir,  and  to^Hdlier  with  tlu'  erasing  marks  of  the  word 
“hooks”  in  a  different  and  ])aler  ink,  than  the  word 
“books." 


Suspense  Account  of  J.  ,/.  Mocl)s,  11.  U.  Carroll,  and 

Frances  (i.  Carroll. 


1514  S  (F.  (J.  C.) .  773  08 

1730  T  (F.  (J.  C.) .  2,100  44 

301  1318  (,)  (F.  (1.  F.)  .  *.  3,919  22 

1215  (II.  i;.  C.)  .  030  34 

714  12th  (C.  E.  F.)  .  8,247.12 


15,730  80 


I  certify  this  is  an  exact  copy  taken  from  the  Farroll 
Elec.  C'o.'s  records. 

SAMUEL  E.  MclLHEXXV,  Jr.” 


The  ahov(‘  I'litries  a])pear  on  a  loose  sheet  of  the  ledger 
(not  bound  in)  mitries  in  lead  ])(mcil.  Wlieii  were  these  en¬ 
tries  made — lo(>S(‘  triH  he  prod  need." 


At  the  Xovemher  (5,  1917,  session,  among  the  eleven  ex¬ 
hibits  submitti‘d  by  the  ded'endant,  as  constituting  all  of  the 
records  of  the  defendants  or  the  (farroll  Electric  Company 
having  any  entries  relating  to  the  matters  in  suit,  the  first 
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i‘xlil])it  offtMvd  {C.  H.  ('.  Xo.  1)  was  otTorod  by  coinisel  for 
the  defendants  in  the  following  language:  **  Loose  ledger 
sheet  eontaining  certain  entries  in  lead  pencil,  irJtieh  is 
kuoini  as  sus})ense  aeeoauf/' 

The  vagueness  of  this  statement  is  significant  in  view 
of  the  language  of  the  other  ])ortions  of  the  return,  refer¬ 
ring  to  copies,  exact  co])ies,  and  original  ledger  sheets  from 
the  “books'’  or  “lecords,”  of  the  “(’arroll  Electric  Com¬ 
pany,”  and  tlH‘  later  d(‘velopnients  in  the  case.  This  al- 
h‘ged  ledger  sheet  is  an  ordinary  loose  ledger  sheet,  hut 
with  the  perforated  hindiug  edge  eat  off  or  torn  off.  It 
has  the  five  entries  above  (pioted  and  around  the  left 
3G2  edge  of  those  fire  entries  is  a  roughly  drawn  bracket^ 
indicating  it  would  seem  that  those  five  entries  on  this 
sheet  were  marked  to  be  co])ied.  The  inference  is  fair  that 
the  alleged  copy  of  a  sus})ense  account  (Carroll  403),  as  cer¬ 
tified  by  ^Icllhenny,  was  a  co])y  of  those  five  entries,  or  but 
a  ])ortion  of  tin*  alh‘ged  ac'c'ount,  the  bracket  being  ])ut  on  the 
original  to  indicate  to  the  copyist  the  portion  to  be  copied. 
The  infercMice  is  fortified  by  tlu*  statement  on  the  copy  given 
to  counsel  that  the  h/ose  h'dger  sheet  on  which  these  entries 
appeared  would  be  produced,  and  the  mutilated  loose  ledger 
sheet  produced  (C.  E.  C.  Xo.  1)  contained  the  following: 

l)e])it 

Book  a/c . $10,729 

Book  a/c .  2,300 

Xot  in  account .  150 


( ’redits 

1314  S  (FGC) . 

1730  T  (EOC) . 

1315  (,)  (EG O’) . 

1213  10th  (IIBC) . 

714  12th  ((’EC) . 


$13,179.00 

$13,179.00 


773.08 
2,100.44 
3,919.22 
030 . 34 
8,247 . 1 2 


13,730.80 

$2,357.14 

1  )iffei'en(*e  in  account .  1.08 

$2,550.00 
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363  L(*t  US  scM*  wliat  tlio  luul  to  sav  about 

tliis  allt‘i'V(]  suspense  account  ((’.  K.  i  \  No.  1 ).  At  the 
session  ot'  March  21,  IIMS,  he  said  ‘*'rher(‘  is  a  susp(*nse 
account  h(*i-e,  a  copy  by  {!it‘  auditor."  After  examining’  the 
pa})er  ret*erre<l  to,  the  Master  said  he  would  like  to  have 
the  defendant's  bookkeej)(*r  (*x]>lain  it,  that  he  did  not  quite 
^et  it.  Tlic  defendant  said  "We  ex])ect  to  do  that.”  (1\. 
IDS-!).)  At  the  session  of  A])ril  .‘I,  IDIS,  the  defendant  said 
that  it  was  a  susjxuisc*  ac(*ount  of  the  ])laintiff.  “This  is  the 
suspens(‘  account."  (I*.  21()-1!).)  At  the  session  of  A])ril 
4,  1!)1S,  a  (iue>tion  was  asked  him  by  tin*  Master,  the  r(‘ason 
for  which  is  plainly  indicated  by  the  appearance  of  tin* 
paper;  that  is  to  say,  by  tlie  fact  that  while  it  was  on  a 
ledger  slieet,  it  differed  from  all  the  ledger  sheets  tiled  in 
that  it  had  the  i)erforated  binding  edge  cut  off  and  showed 
plainly  it  had  been  kept  as  a  folded  paj)er,  not  fiat  and  with 
the  binding  perforations,  as  ledger  sheets  would  naturally 
))e  kei)t. 

This  is  an  original  ledger  sheet,  is  it?  A.  That  is 
an  oi'iginal  ledger  sheet;  ves. 

"(j).  Is  it — 1  mean,  one  which  was  ke])!  in  your  books 
or  taken  from  them,  or  is  it  a  coi»y  made  ?  A.  1  think  that  is 
a  copy  of  one  of  them. 

“(^).  Do  you  know  when  that  was  made  u])?  A.  I  should 
sav  at  the  time  Mr.  Kasbv-Smith  asked  for  it. 

3()4  “(J.  1  m(*an  the  original,  of  which  this  is  a  copy. 

Do  vou  know  when  that  was  made?  A.  Ves.  I  do 
not  know  when  it  was  made.  1  should  say  the  ])art  affect¬ 
ing  S  Street  was  })robably  made  right  after  Mr.  Moebs  and 
I  agreed  on  the  amount  of  the  loan  and  the  expenses,  and 
then  T  Str(‘(‘t  following  that  agreement  of  the  account; 
when  these  amounts  were  agreed  upon  as  being  correct.'’ 

The  ^Master  aski*d  him  to  look  at  tlu*  alleged  co])y  of  the 
])laintiff's  geiiei-al  account,  (’.  K.  ('.  Xo.  4,  at  this  alleged 
sus])ense  ac'count,  and  refr(‘sh  his  recollection  and  state,  if 
he  knew,  when  this  alleged  suspense  account  was  made*  iq); 
because  it  would  a])p(*ar  from  tlu*  sus)U‘ns(*  (‘utry  of  the 
book  account  that  it  must  have  been  nnuh*  in  IDKi,  after  the 
balance  was  struck  in  the  ])laintiff's  ledgei’  account,  that 
account  showing  a  ])alance  of  $13,1  SO. 74,  and  the  sus])ense 
account  $13,179.66  (the  difference  of  $1.08) ;  that  it  might 


H.  K.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


245 


be  necessary  for  the  witness  to  produce  tlie  original  ledger 
sheets.  The  defendant  answered  tliere  was  nothing  on  the 
copy  of  dates  showing  wlien  the  entries  were  made. 

“Q.  You  could  not  tell?  A.  Xo.” 

“That  purports  to  be  an  exact  co])y  ?  A.  That  maji  be.** 

The  blaster  said  that  what  he  wanted  to  know  was 
whether  the  account  was  made  up  after  a  dispute 
305  between  him  and  the  ])laintiff,  or  whether  it  was 
made  up  from  time  to  time.  The  defendants’  coun¬ 
sel  inter])osed,  “Whether  it  was  made  ii])  merely  as  a 
memorandum  to  arrive  at  a  statement  of  the  account.’’ 
The  blaster  responded,  “Kxaetly.  That  is  the  ])oint.’’ 
The  witness  said,  “That  is  my  im])]’ession  and  best  recol¬ 
lection  of  it;”  that  Mr.  Mo(‘bs  and  he  agreed  on  the  tinal 
amount  due  him  on  the  S  Streid  property,  and  at  that  time 
he  told  his  Auditor  then  to  allow  him  that  amouid  of  credit. 
In  other  words,  not  to  ])r(‘ss  him  for  it.  X"ow,  tluni,  at  a 
later  date  some  agi*eement  was  arrived  at  on  the  T  Street 
proj)erty. 

“(^.  Then  the  balance*  might  have*  been  struck  late*!*?  A. 
The  balance  might  have*  bee*n  struck  later,  ves.” 

The  Master  then  said:  “I  think  ve)u  hael  better  produce 
that  original  sheet.” 

Counsel  for  plaintiff  then  interrogateel  the  elefendant  as 
to  the  absence  of  dates  on  the  entries  in  suspense  and  he 
said  the  entries  may  have  had  dates  on  the  originals. 

“Q.  Those  Avere  furnished  as  being  absolute  copies?  A. 
Yes.” 

The  defendant’s  counsel  then  said  “We  will  have  to  as¬ 
sume  this  is  a  co])y,  because  that  is  what  it  was  furnished 
as.” 

3()6  The  ^Master  then  said:  “I  think  vou  had  better 
produce  the  original,  l)ecause  it  might  liave  on  its 
face  physical  evidence  it  was  prepared  at  one  time  or  dif¬ 
ferent  times.” 

The  defendants’  counsel  then  said:  “I  had  the  impres¬ 
sion  this  was  the  only  suspense  account  we  had.” 

The  Master  reydied:  “1  thought  we  all  had  it  and  that 
was  the  reason  I  questioned  the  witness.” 
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The  (lefeiulaiit 's  counsel  then  said:  (after  conference 
witli  the  defendant)  “Mr.  Carroll  s(‘eins  to  think  this  is  a 
copy.  I  think  we  had  hettcn*  hav(‘  a  search  made  and  see  if 
there  is  any  other  account.” 

The  witness  was  then  asked  hy  tin*  Mast(‘r  if  tlu‘  differ¬ 
ence  between  the  (Uitries  and  th(‘  amounts  in  his  l(*tt(‘r  of 
April  1,  lOlT),  heinu:  lar,i;vr  hy  the  amount  of  tin*  loan  (‘x- 
penses,  would  not  indicate  that  the  suspense  account  was 
made  np  after  that  letter  was  wi-itten,  and  he  said  it  did, 
lie  should  think,  his  recollection  was  that  ])laintiff  hroimht 
the  notes  doAvn  and  said  they  did  not  ])ay  him  and  tlien 
they  investig*at(‘d  and  found  it  tnn*  and  tluMi  uave  him 
credit  (H.  297-‘l()4). 

At  the  session  of  May  o,  the  (h'feiMlant  said  tin* 

excess  costs  of  S  and  'V  Strc'et  const  I’uct  ions  were  cr('dit«‘d 
to  plaintiff  hy  tlu‘ir  Auditor  undm*  his  inst  ruc*1  ions  in  n 
snsprHsn  (iccoKiif  in  the  rrfjjitar  iHntks  nj  the  CdrrnU  Kntrc- 
tric  Contpanff;  that  exhibit  (\  E.  (\  Xo.  1  iras  a  enpi/  nf 
the  (trif/inat  snsj)ense  aeeonnt.  In*  was  not  certain 
which,  in  the  handwritinu’  of  tin*  .\uditor,  \Vi*schh‘r; 
that  h(‘  san'  a  Jfine  tedffer  sheet  like  thnse  in  (-riftenee. 
(H.  5(18-70  and  580-1.) 

At  the  session  of  A])ril  20,  1020,  tin*  defendant  was  aski*.! 
hv  his  conns(‘l  if  he  had  madi*  an  invest i^iat ion  conc<‘rniie4‘ 
exhibit  C.  K.  C.  Xo.  1,  in  vi(‘W  of  tin*  <iin*stion  which  lia<l 
arisen  as  to  whether  or  not  it  was  tin*  oriuinal  sn<p(*ns(* 
account.  He  answered  ”/  hare  inrestiffatett  and  find  fhix 
is  the  original  s}(spense  aee<nint  in  this  rr/sc  as  ])r(*])ar(*d 
hv  ^Ir.  Charles  Weschler,  former  Auditor  of  the  Carroll 
Electric  Company,  in  his  handwritinu*.  ” 

Counsel  for  the  def(*ndant  then  off(*i*(*d  tin*  ])a])(*r  in  (*vi- 
dence  as  Defendant’s  Exhibit  Xo.  21  (IT  814-15). 

The  Master  then  interroi;-ated  him  about  tin*  ('xhihii  : 

“(^.  You  do  not  nn*an,  do  yon,  that  this  so-calh‘d  sns- 
])ense  account  is  a  ted  per  slteet  frain  the  ('arrntt  Elect  rie 
Companif\^  ledger?  A.  Yes;  that  is  ah  (re  that  eantc  fr<nn. 

“Q.  Yon  dd  not  mean  that  it  is  a  rtgnlar  aeronnl.  da 
If  on?  A.  It  is  in  this  ease;  nes." 


lie  was  then  asked  hv  the  Mast(*r  if  that  was  all  of  the 
suspense  account  that  the  (’arroll  Electric  (\mij»any  car¬ 
ried  and  he  answered  “In  this  case;  yes.”  The  Master 
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asked  him  how  he  foniid  on  investigation  this  was  the  orig¬ 
inal  suspense  account,  lie  said  they  interrogated 
368  Mcllhenny,  who  was  AVescliler's  assistant,  and  he 
said  that  was  tlie  one  and  onlv  original  he  had  ever 
seen.  The  Master  said  he  would  ])ret*er  to  hear  Mcllhenny 
about  that.  He  was  not  (piestioning  defendant's  account, 
hut  wanted  to  know  just  what  kind  of  account  it  was, 
u'hvthvr  a  repular  hookkccpcr's  suspense  aeeouuf  or  a 
memorandum  kept  for  persftua!  information.  The  defend¬ 
ant  said  he  thonght  it  was  a  memorandum  sus])ense  ac¬ 
count;  that  was  his  private  ()])ini()n.  The  Master  said  that 
was  the  way  it  looked  to  him,  and  if  that  was  all  witness 

contended  it  would  not  he  in^cessarv  to  have  Mcllhennv 

•  • 

produced.  (V)unsel  for  the  (h'fendant  then  said  ''7'hat  is 
all,  si}nplp  a  metnoraud inn ,  so  that  u'keu  final  settlement 
uas  reaehed  tkeif  eould  make  }n'oper  oilries  on  the  jdain- 
tlff"s  and  defendant' s  aeeounts.^'  The  Master  said  he 
wanted  to  know  if  counsel  conteiuh'd  it  was  a  regular  book- 
keeper's  suspense  aceoioit  of  th<‘  (\irr(dl  Kleetrie  ('ompanp 
or  memorandum  kept  o;/  the  books  of  the  Hari’oll  Hlectric 
('()m])any.  Counsel  for  the  (hd’endant  i*e])lied  it  was  a 
memorandum  ke])t  }rith  tin*  hooks  of  the  (^iri'oll  Kleetrie 
('ompany.  (H.  826-8.) 

Xow,  as  indicated  by  Ilies(*  examinations,  tin*  Master  had 
noticed  that  the  total  of  tin*  (ii’st  tln’(*(‘  (‘nti’i(*s  in  this  allege<l 
suspense,  $13, lit). 66,  diffei*(*d  from  tin*  balance  on  the  alleged 
copy  of  plaintiff’s  ledger  account,  $13,180.74,  by  the  amount 
of  $1.08,  noted  on  the  alleged  sns])ense  account,  and  that 
that  balance  of  $13,180.74  includ(*d  the  entries  on  the  debit 
side,  under  date  of  ,/ny/e  .‘lO,  1016,  and  not  only  indi- 
360  cated  to  the  defendant  his  beli(*f  that  the  alleged  sus- 
])ense  account  was  made  up  after  the  striking  of  the 
balance  on  plaintiff's  ledg(‘r  account,  but  gave  to  the  de- 
feinlant  every  oppoidimity  to  explain  this  alleged  suspense 
account  or  to  produce  any  other  pa]K'r  which  could  bo  iden¬ 
tified  as  a  regular  suspense  account  in  the  books  of  the 
Carroll  Electric  Com])any.  Yet  no  explanation  was  forth¬ 
coming  or  paper  produced.  AVhen  the  original  ledger  ac¬ 
counts  against  plaintiff,  the  general  account  and  the  special 
suspense  account  on  Twelfth  Stret,  were  produced  by  Mc¬ 
llhenny  and  the  first  two  eiitries  on  this  so-called  suspense 
account  identified  as  the  balances  against  plaintiff  struck 
after  this  suit  was  filed,  the  comparison  of  all  the  papers 
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showed,  as  1  have  set  forth  in  tlie  di.^enssion  of  the  alleged 
suspense  aeeount  in  the  X  Sehednles,  that  tlie  Master’s 
original  tlieoiy  was  correct.  In  the  ni(‘antinie,  in  Ids  stinly 
of  these  papers  and  of  the  case,  tin*  Mast(*r  had  noticed 
what  seenie<I  to  he  a  significant  niattin*  in  thi‘  deftnidant’s 
pleadings,  calling  for  explanation. 

At  the  session  of  Angnst  17,  II >21,  the  Master  asked  the 
defendant  whv  he  stated  in  his  answ(*r  to  the  hill  that  the 
tentative  credits  to  ])laintiff  in  suspense  were  carried  on  the 
b(toks  of  the  (kirroll  Electric  (\')m])any;  and  in  his  answers 
to  interrogatoi'ies  that  thev  W(‘r(‘  carried  in  the  /cco/v/s  of 
the  (’arroll  Electric  (’oni])any.  II is  answ(‘r  was  that  lii'st 
of  all  thev  considered  the  hooks  the  r(‘cords.  Asked  what 
he  meant  hv  tentativelv  carried,  he  said  thev  were 

370  there  r(‘presenting  an  ohligation  of  the  ])laintiff. 
Asked  if  he  now  state<l  positively  those*  items  were* 

ever  at  any  time*,  in  any  way,  shape*  oi*  forni,  carried  as  a 
credit,  tentativ(‘ly  or  otlu*rwis(*,  te)  plaintil’f  in  the*  hooks  of 
the  C’arroll  Electric  Eompany,  he  answe*re‘d  that  he*  did,  hy 
a  s])ecial  agreement  with  the  plaintiff;  fltaf  thcif  /rc/c  pos/- 
firdtf  so.  Asked  how  and  whe*re,  he*  saie!  it  had  he*e*n  tesli- 
ti(*d  to,  anel  he*  re})eate*el  that  at  the*  time*  plaintiff  saiel  he* 
should  not  ])ay  his  hills  he*e*ause*  Mrs.  Eai’i’oll  eeweel  him 
money  after  the  completion  of  S,  the*re  was  an  ;igre*ement 
between  him  anel  the  ])laintiff  that  he  h*t  the*  ])laintiff 
owe  the  (’arroll  Electric  (’e)mpany  the  sum  of  the  ex¬ 
cess;  that  later  on  they  had  the  same  thing  in  the  T  Stree*! 
case.  Asked  if  there  was  any  entry  in  any  ])lace  on  tlie 
hooks  of  the  (’arroll  Electric  (’ompanv  f)f  these  credits 
to  the  ])laintiff,  except  on  this  so-called  suspense  account,  he 
answered  ho  did  not  know  of  any  other  place  it  would  he. 
Asked  if  he  did  not  know  as  a  matter  of  fact  the  so-called 
suspense  account  was  never  made  nj)  until  after  the  filing 
of  this  suit,  he  answert*d  “I  don't  know  so."  Asked  if  he 
did  not  know  as  a  matter  of  fact  it  n(‘ver  constitnt(*d  a  r(*c- 
ord  of  the  Earroll  Electric  Company,  he  answered,,  “Xo,  T 
do  not  know  that."  “On  the  contrary,  I  sciff  U  is  a  record 
of  the  Carroll  FAeciric  ('ompany  and  on  their  hooks."  He 
was  asked  to  (*x])lain  where  it  was  kt‘])l  and  he  said  at  all 
times  hy  Weschler,  the  auditor  of  the  company,  now  de¬ 
ceased,  and  all  was  in  his  handwriting.  The  Master 

371  then  questioned  him  about  the  balance  shown  hy  the 
hill  dated  July  21st,  1916,  Exhibit  C.  E.  C.  X^o.  4,  and 
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(Irow  his  attention  to  tin*  item  of  “Book  account ",  being 
balances  of  plaintilT’s  general  ledger  account,  struck  after 
June  the  dOtli,  191(5,  and  the  s|)i‘cial  ('ash  acconiil  for  $2,300, 
struck  as  of  May  31st,  191(5,  and  the  itenn  of  $ir)0,  in  plain¬ 
tiff’s  ledger  account  niuhn*  (hde  of  duly  21,  191(5;  as  to  all  of 
which  he  was  snllenly  evasive,  and  the  .Master  ended  by 
stating  that  it  was  conclnsivelv  demonstrated  that  the  so- 
called  sns])ense  account  was  inadi'  up  in  connection  with  the 
bill,  r.  K.  C.  Xo.  4,  and  the  ledger  account  of  the  ])laintitf 
after  suit  was  filed  (I\.  1079-1 083). 

At  the  last  session  of  Deeemlu'r  18,  1921,  four  months 
after  this  examination  of  tin'  defcnidant  by  the  Master, 
counsel  for  the  defendant  offered  ex])ert  accountants  ap- 
])arently  to  refute  tlie  .Mast(‘r's  conclusion  as  to  the  making 
of  this  memorandnm  or  so-called  sns])ense  account,  C.  E.  0. 
Xo.  1.  This  was  a  1‘ather  (‘xtraoi'dinary  offen*,  and  the  Mas¬ 
tin’  of  course  dec'liin'd  to  I’eci'ive  the  evidence  as  improper 
and  inconi])etent,  Ixnng  an  attempt  to  nsurj)  the  .Master’s 
functions  by  snbstitnting  for  his  opinions  and  conclusions 
the  oiiinions  and  conclusions  of  wit  masses.  In  this  connec¬ 
tion,  counsel  for  the  dcdViidants  ofbn’cd  in  (‘vidmice  another 
eo])y  of  the  ])laintil*f 's  ledgin*  aeconnt,  (‘xactly  like  i\  E.  Ck 
Xo.  4,  e.xcept  that  it  was  in  fhr<’('  sheets  instinid  of  /a-o,  as 
in  the  one  oi’iginally  lih'd,  and  except  that  at  the 
372  bottom  of  the  total,  instcnid  of  being  as  in  C.  E.  C. 

X^o.  4,  stated  to  be  "Winannt  (luv'\  was  stated  to  be 
'^Amount  fonrani/’  and  excej)!  that  the  itmn  of  $150,  under 
date  of  June  30,  1914,  was  plain!//  intniincrl  in  this  copy, 
not  copied  in  regnlar  course.  On  the  fJthyJ  sheet  the  foot¬ 
ing  of  the  second  sheet  was  bi-onght  forwai’d,  as  a  continua¬ 
tion  of  the  seconfJ  sheet,  and  b(‘low  it  was  offset  the  five 
entries  similar  to  the  live  entiaes  of  the  alleged  credits  on 
(\  E.  r.  Xo.  1,  though  with  moi-e  extensive  verliiage  and  a 
balance  was  struck,  showing  tin'  amount  due  to  plaintiff. 
.Vttaehed  to  this  pa])er  was  a  fonrf/f  sheet,  being  a  bill  on 
the  bill  h(*ad  of  the  Oarroll  Eleeti'ic  ( ’ompany  against  the 
plaintiff,  which  bill  was  dated  Jnhj  20th,  1910,  and  in  the 
body,  under  dale  of  June  30,  1914,  showed  a  charge  made 
against  plaintiff  for  one  horse  and  wagon  $150.00.  On  the 
left  hand  margin  in  ink,  were  the  letter  and  figures  as  fol¬ 
lows,  “J-339.”  This  paper  was  marked  “Easby-Smith 
Xo.  1.” 
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Coinisc*]  for  tlio  (IcfoiKlaiils  strtti';]  tliat  liis  purpose  was 
to  show  flu-  st(ii(  tncut  of  acnmtit  hff  W eschlvr, 

Jnlfi  21,  llUh.  II(‘  said  it  was  Ids  r(‘(*ollection  that  i\  E. 
( ’.  Xo.  4  (which  indicate*!  some  ))a.ue  had  l)een  torn  off) 
was  >n!»ndl1(‘*l  in  three  ))a'.jes,  hnt  he  made  no  claim  or  sug- 
,i‘\‘stion  or  accusation  that  the  t idl’d  she(‘t  was  furnished  to 
conns**!  foi-  tin*  plaintiff  or  deliv**!-***!  t*)  tin*  .Master  or  was 
pnr]M>s(*ly  lak**n  off  hy  anyhody.  (’onns**!  for  the  plaintiff 
sai*l  that  it  was  tin*  lii’st  tinn*  he  liad  ever  seen  the 
.‘ff.'I  thir*l  sln‘(*t.  In  I’espons**  to  tin*  Master’s  (piestioii, 
conns(*l  for  tin*  *l*'f(*ndan1  sai*l  that  (’.  \'].  (’.  Xo.  4  was 
mad(*  np  and  prfxlnc***!  in  (msu'er  fo  a  rail  durnuf  tJfe  course 
of  the  ft  si'iiuouji.  (’*)nns(‘l  for  tin*  plaint ilf  stated  that  that 
ayr*****l  with  his  rec*)lh*ct i*in,  which  was  also  tliat  a  ])hoto- 
li) li*)ara]>h  ha*l  h<‘<*n  ma*ie.  ('*)nns**l  f*n‘  tin*  *lefendants  re- 
]»li(*<l  that  tln*r**  was  a  pln»t *>lit hoei'aph  of  two  sheets.  The 
Masl<*r  stat**d  h**r(*  that  tin*  phot*)!il Imuraphs  of  the  ])a])ers 
*)rii;inally  pro*lnc(**l,  X*)V(*mh(‘r  d,  lid?,  and  whi(*li  had  been 
in  his  p*»sscssi*ni,  ndyht  as  well  e'*>  in  (*vi*h*nc(‘;  that  tin* 
ph*)l nlit h*)y I’aph,  fh  ( X*).  4,  is  two  sln*(*ts,  ainl  his  own 
rec<>l!e*‘t i*)n  was  that  this  is  tin*  lirst  tinn*  In*  lia<l  ever  seen 
tin*  *»tln*r  sln*t*ts,  n*>w  *)!Ver(**l.  'The  ]»h*)t*»lith*),i''rai)lis  were 
mark***!  “Master's  Ivxhibit  X*).  1."  (Ii.  111)24). )  If  tliere 
c*)nl*!  b**  any  *h)id)l  *)f  th**  iinnibi*!*  of  sln*(*ts  *)riiiinally  offered 
as  !•].  {  \  Xo.  4,  it  is  *lissipat<‘d  by  tw*)  facts.  Eii’st,  the 
concln>i*)n  *)n  ])am*  two  “Am*)nnt  *hn‘"  iinlicates  an  end, 
as  dist inunishe*!  from  “Anmnnt  forward”  on  the  other 
(*opy.  Se*'*)n*l,  tin*  bill  of  Williams  X'  Allen  for  pliotolitho- 
lii’ap-s  is  f*)r  “tw(*lv(*”  jihotolit ln)i;’raphs,  the  exact  number 
of  she(*ts  of  tin*  original  exhibits,  inclinlinu:  this  as  two 
sln*(*ts. 

Eonnsi*!  for  tin*  d<‘f**n*lants  then  stat(*d  that  he  desired 
t*)  ])r*)V(*  that  tin*  notation  on  tin*  sns])t*nse  account  “Xot  in 
account,  ?^ld()“  i-cfci's  to  the  ])laintiff's  led,u:(*r  account,  it 
b**inu-  in  tin*  Exhibit  (’.  I’b  Xo.  4:  tliat  the  five 
274  it(‘ms  of  ci’edit  wt'n*  written,  as  evidenced  bv  the 
crowding  down  and  drawimr  of  the  in-egular  line,  at 
a  time  ])i-ior  to  tin*  it**ms  above  them,  totalling*  $12,179.()() 
and  that  tin*  i*ntrv  “  1  )iff(*renci*  in  account,  $1.08”  below 
th(*m  was  writt**n  at  a  still  later  time,  and  lias  reference 
to  tin*  account  *)f  duly  21st,  191(),  E.  (\  Xo.  4.  Tie  stated 

further  that  tin*  item  of  $1b()  was  the  item  of  the  horse 
and  way,‘on,  in  (\  E.  C.  Xo.  4  under  date  of  dune  the  30th, 
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1914-,  in  the  hill  dated  July  20th,  lOlO,  and  in  the  plaintiff’s 
ledger  account  under  date  ol’  July  20,  lOlO.  lie  admitted 
that  Ids  content ioii  was  tliat  the  notation  “Xot  in  account, 
$150”  on  the  so-called  snspcaise  account  was  made  snbse- 
•  jiKMit  to  the  entry  in  the  ])laintiff's  lede:er  account  of  the 
halanc(‘  ot*  $10,72!). (id,  (struck  at*t(‘r  June  the  OOth,  l!)l(j), 
and  ))i*ior  to  the  entry  in  tie*  plaiiitilT's  ledi^er  account  of 
$150,  as  of  July  20th,  1!)1(),  i>iit  ludow  tlie  date  of  July  31, 
lOK).  The  Master  said  that  did  not  differ  from  his  own 
opinion,  if  that  was  all  he  di‘sired  to  prove.  (K.  119()-9  and 
1201-4.) 

It  was  at  this  point  counsel  t'oi’  the  defendants  produced 
and  offered  in  eviih  nce  th(‘  al!(*.i;(*(l  co])y  of  the  allei>:ed  sus¬ 
pense  account  ori,<;inally  fiindslied  to  counsel  for  plaintiff 
l)(‘fore  th(‘  heariuLi’  of  Xovimihei’  (5,  1917,  foinid  by  the 
.Mast(‘r  amoni»’  the  ])hotolit lioici’aplis  and  by  him  handed 
to  counsel  for  the  defendants,  with  the  oth(‘r  exhibits  just 
discussed,  a  few  days  ])revious.  ((kirroll  Xo.  403.)  The 
])ur])ose  in  offeian^*  this  will  be  ai)parent  from  the 
.375  developmei'bs  followiin^  the  offer;  but  counsel  over¬ 
looked  several  important  facts: 

First,  as  will  be  seen  from  the  defendant’s  testimony 
about  to  be  referred  to,  tin*  alleged  sus])ense  account,  what- 
(‘V(‘r  its  original  condition  at  tli(‘  tiun*  the  suit  was  tiled  in 
May  31,  ItllO,  was  iu  its  condition  as  oflVu’ed  loii.g  before; 
the  hearing:  of  Xovember  0,  1917. 

Second,  this  being*  so  the  copy  furnished  counsel  for  plain¬ 
tiff  was  not  a  copy  of  the  entire  paper. 

Third,  the  bracket  around  the  live  entries  of  alleged 
susj)ense  credits,  indicates  by  comt)arisou  the  live  entries 
(‘opied  for  counsel  for  plaintiff. 

Fourth,  the  signilicant  change  in  Mcllhenny’s  certificate, 
the  woi-d  “books”  struck  out  and  the  word  “records”  sub¬ 
stituted. 

Fifth,  the  notation  of  counsel  for  plaintiff,  unquestionably 
]jredicated  on  information  given  to  him  when  the  copy  was 
furnished,  that  the  entries  appeared  on  a  loose  ledger  sheet, 
and  that  the  “loose”  would  lx*  ])roduced,  coupled  with  the 
fact  that  “a  loose  ledger  slu'^^d”  was  subsecpiently  produced 
“known  as  the  suspense  account.” 

The  purpose  of  offering  the  copy  furnished  to  counsel  was 
to  identify  the  original  susiiense  account  as  consisting  of 
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till*  five  (.‘liliios  >ololy,  ii])on  llu*  t]i<‘ory  tliat  the  copy  was  a 
complete  c(>])y.  Ihit  inasmuch  as  the  other  entries 
al>ov(‘  and  helow  iiad  been  shown  to  l)e  entries  wliich  could 
not  hav(‘  l)een  made  hetore  the  led^xer  accounts  of 
2»7t)  ])h\intitV  had  been  balanced,  after  suit,  which  fact  is 
admitted  by  counsel  for  the  defendants,  thouglit  the 
theorv  of  iiis  accomdant  was  a  little  at  variance  with  one 
of  thi‘  alteimative  theories  of  the  Master  as  to  the  exact 
dat(‘  after  suit,  it  was  necessary  to  get  i*id  of  those  entries 
from  tlie  original.  So,  the  defendant,  who  had  been  ex¬ 
amined  about  thv*  account  time  and  time  again,  who  had 

i!itimations  of  tlK‘  Master's  theorv  earlv  in  the  case  before 

*  » 

it  was  fully  d(*veloped  and  established,  was  called  ui)on  to 
ex])loit  a  lU'W  store  about  this  account  straiigelv  ditTerent 
from  anv  tlii*r(‘tofoi‘(‘  told  and  strangelv  emanating  from 
what  se<*rin‘d  to  be  a  remarkable  long  dormant  recollection. 

11(‘  teslilied  thill  lit‘  uuif/r  i itresf ifjaf ion  cuhI  ikhv  testified 
the  il(‘m  of  irloO  w;is  for  i\  hoi’se  jind  wagon;  that  it  was 
dis(Miss(‘d  Avitli  tiit‘  ])hiinliff  (it  the  session  imniediatelif  he- 
foti'  seif  iros  fitod :  tlmt  he  thinks  tin*  agreement  was  imme- 
di((frj/i  jjrior  to  the  dnfi'  hilh’d  to  pUiintiff,  didij  2i)th,  191(); 
lliiit  it  is  tin*  it(‘!n  in  the  suspense  account,  the  item  in  C. 
K.  ( '.  Xo.  4,  iind  Masby-Smith  Xo.  1  under  date  of  dune 
b’ntli,  11M4.  and  tin*  item  in  pbuntiff's  l(*dger  account  under 
(bill*  of  duly  20ih,  lldb.  Ife  reiterates  his  testimoni/  that 
tJte  paper  is  tin'  oriffinaJ  snspinise  account,  lie  was  handed 
tin*  ;db‘g(‘d  copy  furnished  to  couns(‘l  foi*  the  ])laintiff  (Car- 
roll's  4().*{),  as  ;ni  exa<  t  co])y  of  the  sus])ense  account,  and 
was  asked  to  stiite  what  he  knew  about  the  original  sus- 
])(*nse  accoii’it  and  the  furnishing  of  that  co])y.  He 
d77  then  stilted  tlnit  u])on  a  i‘(‘(iuost  made  bv  him  of 
AV  eschler  b*  the  snnnner  of  191(1  it  Wiis  handed  to 
him  iind  discussed,  and  that  it  was  his  distinct  recollection 
that  flu'll  the  oidn  items  on  the  .'^heet  nere  tiu'  fire  items 
of  c]‘edit  :  ibid  aff'-nrards,  one  evening,  alone  in  the  ac- 
conntinp  depart ment .  he  saw  the  sheet  attached  to  plain¬ 
tiff's  genei’id  ledger  account,  at  irhich  time  no  other  figures 
irere  on  the  sheet.  He  then  went  on  to  say  that  the  certi¬ 
fied  co])y,  Ciirroll  402,  was  tin*  first  ])iii)er  offered  to  Air. 
(hirusi,  iis  a  co])y:  that  it  was  ])re]);ired  by  Alcllhenny;  that 
wh(*n  it  wiis  discussed  with  Air.  Carusi  he  insisted  upon 
haring  the  original  loose  sheet. 
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Tlie  ^lastor  asked  coiiiisol  for  the  defendant  to  liave  the 

defendant  fix  moi*e  detinitelv  the  fn'o  times  he  saw  this  ac- 

• 

eonnt,  a7/ea  Hw  fire  entries  appeared.  The  witness 

said  h(‘  prompt  I  If  eoiisidted  ids  counsel  after  the  suit  was 
filed,  May  31st,  Ifilfi;  that  lie  asked  his  enijiloyes  for,  and 
secured  all  |)a])ers  his  connesl  made  known  to  him  were 
needed;  that  his  counsel  asked  him  ])ositively  about  this 
suspense  account,  and  he  explained  how  it  was  kejit  in  the 
^^•eneral  ledger,  not  as  a  ])ermanent  account,  but  a  memo¬ 
randum  showing  an  account,  the  sns])(‘nse  account,  a'nd  as 
he  found  it  atta-ein  rl  frith  a  tittle  (leift  holder  /f>  plaint  iff 
account  in  the  (fcnerat  ledfjer.  Asked  to  stat<‘  as  definitely 
as  he  could  the  dates  of  tin*  ttetf  occasions,  he  ti'stified  to, 
he  said  the  first  time  he  recalled  seeiftp  it  was  at  the 

378  time  the  dbs’elfth  Sti’eet  building  and  tlie  plaintiff’s 
l)ill  came  up,  ])rior  to  th(‘  suit:  that  the  next  time 

was  in  the  discussion  trith  irc.s77//c;*,  in  which  the  Twelfth 
Street  item  was  entered,  lod  orer  sixtji  daps  apart ;  that  the 
third  time  he  saw  it  was  one  creninp  in  heddinff  orer  the 
account  alone,  wlicn  he  found  it  atta^died  to  the  ledger 
sheet;  that  he  should  say  tliat  was  aft(  r  the  filinp  of  the 
suit,  not  lonff  after,  a  month  or  ttro. 

Asked  when  he  first  saw  the  eiitrif's  in  addition  to  the 
five  specified,  he  sai<l  “/A-c  //dne  /  ^afc  that,  from  my 
best  recollection,  v'as  ichfoi  J  directed  Mr.  Mcllhenffif  to 
malxc  a  eopt/  of  the  a(  conitt  for  fise  in  IJk'  eas<^;''  that  Wesch- 
ler  left  in  the  summer  of  1017,  and  M(  Ilhenny  was  there 
for  a  time  before  Weschler  hd't. 

Asked  U'h(‘n  the  first  thrre  entries  at  the  top  and  the 
bottom  enfrtf  were  tnadc,  h(‘  said  aft('r  sfiil  /rns  fled  coun¬ 
sel  called  ii])on  him  to  su])]»ly  a  com])let(‘  statement  of  the 
account  of  the  ])lainlil*f,  and  Ik*  fniniished  Kasby-Smith  Xo. 
1,  (being  the  new  cojiy  of  (\  Id.  (\  Xo.  4  ])ro(lnced  at  this 
hearing),  and  th(Of  those  thn'c  itetfis  fcere  fiot  on  the  ac¬ 
count.  That  he  recalls  W(‘schl(‘i‘  having  the  ])ai)er  ])resent 
when  they  were  reviewing  Idasby-Smith  Xo.  1,  which  has 
Weschler’s  initials  cn  it  :  that  ///c  three  items  were  put  on 
after  Easby-Smith  .\o.  1  was  made,  and  irere  not  on  there 
the  niffht  he  exam-fod  the  aeeount:  that  Ikj  doi's  not  know 
when  they  were  pat  on:  that  his  frst  im pn'ssion  coftcern- 
ing  when  thejf  irere  put  on  iras  fchen  he  went  in  to 

379  fnahe  private'  exafuiftation  Jfitnsfdf  on  this  evening 
that  he  had  referred  to;  that  Easby-Smith  Exhibit 
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Xo.  1  was  out  of  ^lis  oflk'i*,  iu  Kasl)V-Smitli's  pos¬ 

session  at  tlu'  tiau’  hr  cxa :a’ni(‘d  the  haaks  and  found  the 
first  three  entries  and  th(‘  I  tore  r  ent  ri/;  tJtat  on  that  occasion 
he  found  it  roinplrte  just  as  it  is  now;  that  he  had  always 
maintained  and  ennteiided  tin*  oi-ij^inal  suspense  account 
only  showed  those  items  which  Mrs.  Carroll  and  Mr.  Car- 
roll  were  (hudiii.e;  with.  (ll.  rJMO-d.) 

The  Master  (juestioiied  the  defiuidant,  saying  his  recol¬ 
lection  was  the  derendant  had  said  the  it(‘nis  did  not  ap¬ 
pear  at  any  otlnn-  place*  in  tin*  hooks  of  the  Carroll  Elec¬ 
tric  Company,  and  asked  if  that  was  right.  The  defendant 
answeicd  no.  In*  thought  not,  thought  they  appeared  in 
other  })lac(‘s.  'I’ln*  ]»la intiff's  bill  for  $8,247.20  appeiu*ed 
in  the  books.  Ask(‘d  if  he  had  not  testified  that  that  was 
not  in  th(‘  “new  building  account,’'  he  would  take  another, — 
1514  S  Stre(‘t.  $772). (iS  api)eared,  it  is  his  impression,  in 
^trs.  ('ai'roll's  g(‘neral  l(*dger  ac'connt.  Handed  this  ac- 
(*onnt,  la*  e-onld  not  show  it.  Tlu*  Mast(‘r  asked  if  these 
])ai4icnlar  ite‘ms  W(*r(‘  anywhere*  else*  in  the  books  of  tlu* 
Cai'reell  El(*e*ti'ic  ('ennpany,  and  he*  answe*reel,  ‘Cl.s*  such,  no." 

II(*re  is  a  ve*ry  e-nrienis  sitnatiem.  Xotwithstaneling  the 
eletemlant 's  fre‘(jne*nt  hanelling  e)f  Exhibit  C.  E.  C.  Xo.  1, 
notwithstaneling  his  fre*(jne*nt  re*fe*rene-es  to  it  as  the  original 
snspe‘nse  ae*e*e)nnt  eer  a  e*e)py,  aiiel  notwithstanding  the 
580  Maste*r’s  inte‘rre)gatie)n  ed*  him  early  in  the  case,  he 
neve*!*  themght  to  say  that  the*  eeriginal  sns})ense  ac¬ 
count  consiste*el  emly  eef  the*  live  e*ntries  e)f  which  he  had 
furnished  a  ce>py  to  e*e)nnse*l  fen*  the  ))laintiff,  until  after  the’ 
Master  ha<l  analvze*el  the  eliffereiit  accounts  and  demon- 
strated  to  him  and  to  his  counsel  that  the  paper,  originally 
olYered  as  the  snsi)e*nse  ae*e'onnt  from  the  records  or  books 
of  the  C'arreell  Eh*ctrie  Ce)n!pany  te>  show  absolute  credit 
to  the*  plaintilV  as  ]>leade*el  and  te*stitied  te),  conlel  not  ])e)s- 
sibly  have  be*en  maele  nj)  until  afte*r  this  suit  was  liloel. 

As  1  have  befeere  state*el,  1  be*lieve  that  my  original  im- 
]n*essie)n  is  e*<n*re‘e't.  that  this  pape*r  was  maele  n|)  on  the 

21st  dav  e)f  diilv,  IbK),  in  e'e)mu*etie)n  with  the*  bill  fe)r  the 

•  • 

horse  anel  wagem  elated  duly  20th,  101  (5,  anel  the  alleged 
co])y  of  the  jelaintilT's  le*elger  aee*e)nnt  elated  July  21,  191(5, 
and  at  ne)  other  time*;  but  e*e*i*tainly  it  was  made  nj)  after 
the  balance*  struck  in  the  ])laintiff’s  le*elger  account  not 
earlier  than  June  2)0,  lt)l(),  tliongh  entereel  as  of  May  Jlst, 
1916,  the  day  this  suit  was  hied.  The  offer  of  counsel  to 
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prove  that  the  words  and  fignr<‘s  “Not  in  a(*eonnt  $150 
related  to  an  entry  snhsecjiiently  made  in  tlie  ])laintitY’s 
ledger  aeeonnt  niii»ht  s(‘rve  to  throw  donl)t  on  the  eoneln- 
sion  that  the  aeeonnt  was  made  ii])  l)efoi*e  the  date  of  that 
entry  ai)]K'arin^  nnd(‘r  date  of  duly  ‘20,  lOKi,  though  I 
think  not,  beeanse  thos(‘  words  and  lignres  might  as  well 
relate  to  the  faet  that  the  it(*m  was  not  in  the  ledger  ae¬ 
eonnt  as  of  th(‘  date*  of  tin*  all(\g(‘d  transaetion,  dime 
dSl  dO,  1014,  and  this  fa('t  so  ap])earing  duly  20,  1010, 
have  been  th(‘  imme(liat(‘  eans(‘  of  th(‘  journal  entry 
and  the  ledger  entry  in  plaintiff’s  aeeonnt  following.  l>ut 
even  if  the  theory  of  eonnscO  foi‘  the  didendant  be  eoneed(*d 
to  be  correct  in  this  minor  detail  as  to  the  exact  date,  the 
admission  of  counsel  that  the  lii'st  item  of  tlie  alleged  sus- 
t)enso  account  is  the  balance  of  ])laintiff’s  ledgeu*  account, 
as  bv  the  figures  it  is  sliown  to  ))e,  on  ,Iune  ‘10,  1010,  estab- 
lishes  that  the  account  was  made  after  suit  was  filed.  So 
that  the  defendant  was  in  any  (‘Viuit  drivmi  to  th(‘  ni'ces- 
sity  of  ignoring  all  that  had  goiu'  bcfoi’c  in  this  case,  and 
undertaking  to  say  that  this  j)ap(‘r  wliicOi  had  b(‘(‘n  ])ro- 
duced  bv  him  originallv,  handh'd  bv  him  time  and  time 
again  was  not  the  ])a])(‘r  which  he  had  always  n^cognized 
and  asserted  to  be  the  original  suspenst*  ac'count,  that  it  had 
l)een  altered  after  the  suit  was  liled,  after  the  (‘onsultations 
with  his  counsel,  aftiu’  his  counsel  had  b(*(*n  furnished  with 
the  alleged  co|)y  of  Kasby-Smith  Xo.  1,  befoiv  th(‘  hear¬ 
ings  in  the  case,  before  he  dii*(‘cted  ^hdl benny  to  make  the 
copy  for  counsel  for  jilaintiff.  if  he  saw  the  alteration 
when  he  directed  this  Exhibit  (’arroll  Xo.  403  to  lie  made 
and  had  made  a  copy  of  tin*  five  (*nti  ies  only,  why  did  he 
not  at  the  earliest  opportunity  testify  to  the  alteration,  or 
why  did  not  his  counsel  ex|)lain  it  in  off(‘ring  the  ])a])er.  On 
the  other  hand,  if  thi‘  ])a])er  was  alti'nul  wlnm  Oarroll 
382  X"o.  403  was  made,  a  copy  of  but  a  jiortion,  what  does 
the  cojiy  now  prov(‘,  except  that  th(‘  otlnu*  (uitries 
were  omitted  in  copying  as  1  have  shown.  We  were  never 
told  why  they  were  omitt(‘<l  until  it  api)(‘ar(‘d  something 
as  to  the  original  might  b(‘  argue(l  fi-om  th(‘  copy. 

Take  the  defendant’s  story  that  the  original  i)a]ier  had 
nothing  beyond  the  five  (‘ntrii‘s,  and  analyze^  it.  He  first 
saw  the  pa])er  on  two  occasions,  ilte  jir.st  iu  the  summer  of 
1916,  when  Weschler  submitt(‘d  it,  and  aft(‘rwards  one  even¬ 
ing  alone  in  the  accounting  department  when  he  saw  it  at- 
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tacluMl  to  tlio  plaint ilT’s  i^cMioral  aeeoiiiit.  Then 

when  lie  is  iiitioaoaated  at  tin*  sui;'i'’estioii  of  tlie  Master  to 
fix  these  tiro  (fcedsions  nnn’e  (tefinif elif,  he  rambles  on  ainl 
tinally  tix(‘s  om*  mor(‘  oeeasion,  tlu'  tirst  before  suit,  wlieii 
the  Twelfth  Str(*(‘t  biiildinir  and  plaintiff’s  bill  eame  up; 
next  ill  tin*  diseiission  with  W(‘s(*hl(‘r,  when  the  Twelfth 
Street  it(*in  was  ent(‘red,  not  ov(*r  (>1)  days  apart;  third,  one 
evenhuf  In  loffLInfi  orer  tlu'  neeonnt  (done,  when  he  found 
it  attaeh(‘d  to  the  li‘d,i*('r  slu'et,  after  tin*  tiliiiii:  of  the  suit, 
not  lon.i;:  aft(*r.  a  month  aftm*.  If  the  first  oeeasion  was  not 
before  suit,  but  in  the  snmm(‘i-  whim  W(‘sehh‘r  submitted 
it,  that  would  be  ralh(*r  late  for  May  ol,  IblG,  althoui»:b  it  is 
not  too  improbable.  I>ut.  if  the  jGaintiff’s  bill,  rendered 
April  Iff,  IbK),  was  thi‘  oeeasion  of  the  first  inspection,  and 
the  seeond  was  whim  it  was  (mteriul,  th(»  seeond  would  be 
June  I’d,  and  the  third  a  month  after  would  bring  this  even¬ 
ing  (done  in  the  (fee(n(ntin(f  room  (domt  the  Inttev  part  of 
did//,  about  July  I’O.  llMb.  Tbeii  asked  to  state  when 
J8.‘>  he  first  saw  tin*  ollim*  (mtri(‘s,  top  and  bottom,  bi* 
said  when  he  diri'cted  Midllumny  to  make  a  copy  for 
use  in  this  ('asi*  (just  befon*  Xov.  1!)17) ;  but  after  rambling 
along  in  statements  that  are  as  (‘om]>lex  as  most  of  the 
defimdant's  statimumts  were,  and  reipiiring  close  reading 
to  endeavor  to  elicit  th(‘  substantial  facts  from  them,  stat¬ 
ing  thev  were  not  on  whim  he  had  Kasbv-Smith  Xo.  1,  made 
Julv  I’l,  Idlb.  were  not  on  the  nirdd  he  examined  the  ae- 
count,  did  not  know  when  they  were  ])ut  on,  he  ultimately 
said  his  //»/  ini])ression  eoneerning  when  they  were  ]uit  on 
was  when  he  (rent  in  to  tnake  a  prirate  exuinination  him¬ 
self  on  tJds  erening  that  he  had  referred  to;  that  Easby- 
Smith  Xo.  1  was  out  of  his  olliei*;  that  then  he  found  it 
eom])lete  as  now.  W'e  have  him  here  fixing  the  ])aper  in 
its  condition  as  tiled,  first  in  the  late  summer  of  1917;  then 
in  the  late  summer  of  1910. 

Of  course  counsel  for  the  defendants  wanted  his  exjierts 
to  draw  conclusions  from  the  alleged  crowding  of  the  toj) 
and  i)ottom  entries,  but  no  one  ever  seemed  to  think,  and  I 
do  not  believe  anv  oni'  would  thiid\  now,  that  there  is  anv 
noticeable  crowdiim*.  Th(‘  whole  story  is  improbable  of 
])elief.  It  was  developed  to  meet  a  damaging  situation, 
wliich  it  makes  woi'se  instead  of  improving.  Ft  does  not 
need  any  argument  to  convinc(‘  any  one,  with  these  j>a})ers 
spread  out  before  him,  of  the  fact  that  this  suspense  ac- 
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count  was  never  a  recoi’d  of  tlie  Carroll  Electric  Coiii- 
.‘1S4  pany,  l(‘t  alone  an  account  from  its  books;  that  it 
was  nothing  hut  a  menioraiulnm  intended  to  reach  a 
balance  of  lignres  as  between  the  ])laintiff  and  the  defend¬ 
ant,  at  the  time  of  this  suit,  and  that  it  could  not  in  any 
(‘Vent  have  ever  been  ])re|)tir(Ml  before  this  suit  was  tiled. 
Counsel  could  not  me(‘t  the  imn'itable  conclusion  from  the 
fact  that  Easbv-Smitli  Xo.  1,  C.  E.  C.  Xos.  1  and  4  and 
M(dlhenny  Xos.  1  and  2,  showing  d(‘bit  balances  against 
]  la  intiff,  ami  con(‘(‘ded  cr(Mlits  to  plaintiff  on  all  these  prop¬ 
erties,  the  last  of  which  (uvdits  (the  Twelfth  Street  one) 
was  not  adjusted  until  th(‘  final  (*onference  before  suit  in 
^fay,  191(5,  where  all  are  assembled  and  a  balance  struck, 
of  something  over  $2,090,  due  to  plaintiff;  that  this  balance 
was  found  not  to  agree  throughout  and  was  reconciled  by 
the  difference  of  $1.08,  being  arbitrarily  deducted  without 
investigation;  that  this  ditT(‘i‘(‘nc(‘  was  between  the  incor- 
r(*ct  tigur(‘S  assembled  in  the  all(‘g(*d  copy  of  ])laintiif ’s* 
l(‘dg(‘r  account  and  th(‘  correct  ligiin^s  ass(‘mbl(‘d  from  the 
original  ac'counts,  tin*  imui*  fact  of  this  $1.08  shows  that  the 
suspens(‘  ac(‘ount  was  mad(‘  up  with  (\  E.  C.  Xo.  4  or  Easby- 
Smith  Xo.  1  b(‘fore  the  i)(‘rson  making  up  the  susjiense  ac¬ 
count,  otherwise  there  would  have  been  no  difference  to 
reconcile.  And  C.  E.  C.  Xo.  4  and  Easbv-Smith  Xo.  1 
are  dated  »Iuly  21st,  191(5.  In  the  fac(‘  of  this  the  defend¬ 
ant  would  Jiuru  us  hidluru  that  th(‘r(‘  was  originally  a  ledger 
sheet,  without  any  identifying  heading,  without  any  tiar- 
ticnlar  idcnitifying  (h'scn-ljition  of  it(‘ms  beyond 
‘,ls5  hierogIy])hicaI  lettei’s  and  lignrt's,  without  any  distin- 
gnishing  feature  of  an  antlnnitic  ac(*onnt  or  pretense 
of  such,  consisting  of  liv(‘  lines  (In*  does  not  mention  the  total 
footing),  constitu-ing  an  a(rount  appearing  in  the  books  or 
riM'ords  of  tin*  C’arroll  El(‘ctric  Company,  but  with  no  fixed 
habitat  in  eitlnu’;  and  that  at  som(‘  time  or  other  by  some 
on(‘  else,  without  his  knowl(*dg(‘  or  instruction,  it  was  en¬ 
larged  and  its  character  (‘hanged  from  a  suspense  account 
ci*editing  ])laintiff  to  a  memorandum  (l(‘bit  aiid  credit  ac¬ 
count  b(‘twe(‘n  ])laintiff  and  th(‘  Cai'roll  El(‘cti*ic  Company. 
C(‘itainly  it  would  have  b(‘en  a  I'emarkable  bookke(‘por  or 
accountant  who  would  hav(‘  d(‘alt  with  an  account  or  record 
in  that  manner.  The  whoh*  truth  is  that  this  suspense 
account  was  a  ])retense  which  would  not  stand  the  test  of 
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analysis  witli  the  oi'iginal  aeeoiiiits  salvaged  by  the  blaster. 
Oii(‘  of  th(‘  nMiiarkahle  disclosuri's  was  the  atteini)t  to  fasten 
on  the  plaintiff  the  ehargc*  for  th(‘  horse  and  wagon  two 
years  old,  ins(‘rt(Ml  in  ])hiintiff’s  hnlger  aeeount  after  suit, 
notwithstanding  it  nev(‘r  appeared  in  jhaintiff’s  bills  from 
the  (’arroll  Eleetrie  Company,  rendered  February  25  and 
Api’il  1,  11)15,  the  last,  when  the  settlenumt  of  the  S  and  T 
Street  (‘xeess(‘s  by  notes  was  ])roposed;  all  going  to  dis- 
])rove  the  (hdVndant’s  bold  statenumt  of  the  eorreetness  of 
this  ehai*g(‘  as  the  time  h(‘  was  giving  this  new  version  of 
the  suspense  aeeount. 

3SG  The  faets  would  appear  to  be  that  after  the  suit 
was  tiled,  in  order  to  arrive  at  a  eonelusion  as  to  the 
state  of  aeeounts  between  the  ])laintit‘f  and  the  defendant 
on  these  transaetions  and  without  any  ri‘gard  to  the  (pies- 
tion  of  rents,  the  special  aeeonnt  of  payments  on  Twelfth 
Street  to  the  ])laintiff  was  balaneed,  the  gtmei’al  ledger  ac- 
eount  of  the  Carroll  Eleetrie  Com])any  against  the  plaintiff 
was  balaneed,  and  tin*  balaneing  antedat(*d  to  May  31,  so 
as  to  a})])ear  to  be  the  eondition  at  the  time  the  suit  was 
tiled,  a  careless  oversight  in  view  of  the  debits  in  that  ac¬ 
count  of  June  3()th.  'fhis  was  done  neeessarilv  after  June 
30,  IDK),  or  on  that  date,  certainly  not  before.  After  this 
was  done  the  Exhibit  Easby-Smith  was  made  up  for  the 
defendant's  counsel.  The  defendant  tesliiies  it  was  made 
up  for  his  counsel. 

In  the  meantime,  the  bill  for  the  horse  and  wagon  was 
resurrected  and  journalized  and  included  under  its  orig¬ 
inal  date  in  Easbv-Smith  Xo.  1.  When  this  was  done  this 
])encil  statement  called  a  sus])ense  jiccount  was  made  up. 
The  plaintiff  was  d(*bited  with  tlu‘  two  balancings  of  his 
ledger  account  and  the  item  of  jj^lbO  added  under  the  head 
“Xot  in  account”  the  alleged  credits  were  then  deducted 
and  the  balance  struck  of  $2,557.14.  It  was  then  discov¬ 
ered  that  there  was  a  dit’ference  in  the  debits  against  the 
})laintit‘f  in  Easi>y-Smith  Xo.  1  and  as  shown  in  this  alleged 
suspense  account  of  $1.0S,  which  was  deducted  from 
387  the  balance  in  the  alleged  suspense  account,  so  as  to 
make  the  tinal  balance  correspond  with  the  balance  in 
Easbv-Smith  Xo.  1.  The  bill  for  $150  as  before  stated  is 
shown  to  have  been  ]);)urnalized  on  its  face,  “J-339,”  and 
was  entered  in  the  I'Jaintiff's  ledger  account  at  page  339  of 
the  journal  below  the  date  of  July  31, 1916,  but  as  of  the  bill 
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(late  dated  July  20,  1910.  The  alleged  copy  of  the  plain¬ 
tiff's  ledger  account  is  dated  July  21,  1910,  the  day  fol¬ 
lowing  the  journal  entry  of  the  $150  item.  This  all  indi¬ 
cates  that  Kasby-Smith  Xo.  1  comprising  the  alleged  copy 
of  the  ])laint ill's  ledger  account,  the  alleged  credits  in  sus- 
f)ense  set  off  against  the  same  and  the  bill  for  $150,  were 
all  made  at  the  same  time  and  that  the  alleged  suspense 
account  was  made  also  at  the  same  time  as  a  memorandum 
to  be  retained  bv  the  defendant. 

The  Main  Issue. 


(Sell  ed  u  1  e  s  A  -  A  A  -  A  A  A . ) 

The  main  issue,  concretely  stated,  is  whether  as  con¬ 
tended  by  plaintiff,  the  building  o])erations  engaged  in  by 
the  })laintiff  and  defendant  were  in  pusuance  of  a  general 
agrcHuneiit  or  common  understanding  that,  without  refer- 
(MH'e  to  any  determinate  ])eriod,  they  would  ac(piire  sites 
and  erect  thereon  buildings,  s(‘ll  the  same  and  thereafter 
(Mpially  divide  the  ])rotits  betwc(*u  them,  oi’  whether  as  con- 
tiuided  by  the  defendant,  those  building  operations,  were 
casual  and  disconn(*ct(‘d  and  upon  the  different  terms 
388  claimed  bv  the  defmidaiit  and  hereinbefore  dis- 
cussed. 

I  have  said  before  that  the  general  course  of  dealings  of 
these  jiai’ties  would  be  an  important  test  of  this  (question. 
Xow,  the  fact  is  clear  from  all  that  has  gone  before  that 
there  was  a  general  and  moi*e  oi*  less  uniform  course  of 
dealing.  There  was  not  the  slightest  difference  as  to  the 
S  and  T  Street  jiroperties,  and  they  were  close  together. 
There  was  appai'eiitly  some  lapse  of  time  between  the 
tinishiiig  of  T  Street,  and  the  acciuirement  of  the  Q  and 
Tenth  Street  lots,  but  that  mav  be  accounted  for  bv  the 
])laintiff's  activities  in  the  building  line.  These  properties 
involved  in  suit  were  not  large  in  comparison  with  the 
plaintitT’s  own  operations,  and  it  is  not  seriously  con¬ 
tended  that  the  ])laintiff  was  seeking  the  defendant  to  en¬ 
gage  in  important  building  operations  with  him,  although 
the  defendant  was  doing  the  electrical  work  on  them  all. 
The  defendant  admits  that  neither  he  nor  ^Irs.  Carroll 
were  ever  asked  to  }jartici])ate  in  the  plaintiff’s  ventures, 
and  the  defendant  admits  his  own  electrical  business  was 
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then  small.  If  the  plaintiff  was,  as  a  friend  of  the  defend¬ 
ant,  willine:  and  ^lad  to  enter  into  tliese  small  operations  in 
order  to  li(‘lp  the  defendant,  tlien  it  would  he  quite  natural 
that  he  should  enter  into  them  as  and  wlien  it  might  suit 
his  own  personal  husiness  convenience  and  as  and  when  a 
desirable  or  a  favorable  s])eculative  opportunity 

389  would  ])resent  itself,  for  it  must  be  borne  in  mind 
that  the  plaintiff  was  uinhu’taking  to  give  his  time 

from  his  own  im])ortant  work,  without  any  com])ensation 
whatsoever,  (although  the  defendant's  electrical  concern 
was  to  be  compensated  for  its  small  participation  in  them) 
to  a  siieculation  which  was  not  of  very  much  consequence 
to  him,  but  would  be  of  some  ('onsequence  to  the  defendant. 

The  lapse  of  time  between  the  completion  of  T  and  the 
acquirement  of  the  Q  and  Tenth  Street  lots  does  not  seem 
therefore  to  have  any  particular  importance  in  consider¬ 
ing  the  (luestion.  The  fact  remains  that  so  far  as  the  plain¬ 
tiff  and  the  (h*f(‘ndant  wi‘re  concerned  thev  intended  to 
carry  on  the  'fenth  and  the  Q  Street  s])eculations  just  as 
they  had  the  S  and  'V  Street  speculations,  and  they  did. 
The  onlv  difl\*i-(‘nce  was  that  Mrs.  Carroll  had  little,  if  auv 
monev,  h‘ft  to  inv(‘st,  and  wliatevcu’  small  amount  mav  have 
been  owing  to  Inu*  by  tin*  defendant  was  used  by  him  on  Q 
Street;  and  the  Tenth  Street  ])roposition,  and  substantially 
the  Q  Street  ]>roposition,  had  therefore  to  be  linanced 
without  much,  if  any,  tinancial  aid  to  the  defendant  from 
.Mrs.  Cairoll. 

Xow,  almost  before  the  Q  Street  ]>roperty  was  finished 
and  while  the  Tenth  Street  construction  was  still  far  from 
finished  the  ()  Street  pi-ofxu’ty  was  exchanged  for  the 
Twelfth  and  inune<liately  thereafter  the  Twelfth  Street 
l)ro])erty  was  dev(‘lo])ed,  the  work  of  razing  the  old 

390  building  at  Twelfth  Sti’eid  commencing  but  a  few 
weeks  after  th(‘  com])h*tiou  of  Tenth  Street. 

All  of  these  o])c‘rations  went  along,  one  after  the  other, 
without  a  line  of  writing  evidencing  any  agreement  betweeti 
the  ])laintit’f  and  [he  (h'fcuulant.  The  ])lainlilf  found  some 
of  the  sitc*s  and  constructed  the  buildings;  the  defendant 
found  other  sites  and  linanced  all  of  the  o})erations;  the  de¬ 
fendant  or  the  v’ai-roll  Klectiic  (\)m])any  did  all  of  the 
electric  wo]*k;  the  <h‘fendant  was  permitted  to  have  some¬ 
thing  to  say  about  the  change  in  sub-contractors  on  a  few 
things  in  the  ii  Stn^et  i)roperty  and  the  Twelfth,  the  de- 
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fondant  apparently  desiring  to  cultivate  some  of  his  husi- 
ness  connections  and  plaintiff  interposing  no  objection. 

The  defendant  makes  the  positive  averments,  however, 
that  there  was  a  difference  in  the  agreements  with  respect 
to  Q  and  the  Twelfth  from  what  they  were  in  respect  of 
the  S  and  T  and  Tenth.  He  takes  the  ])osition  that  the 
])laintiff  in  those  two  instances  was  acting  as  an  employed 
builder,  to  be  conij^ensated  by  a  commission  on  cost,  in  one 
case  for  ]\Irs.  Carroll  and  in  the  other  for  the  (kirroll  Elec- 
ti’ic  Com])any.  Yet,  there  is  not  a  line  of  writing  to  verify 
or  corroborate  this  contention  of  his,  when,  in  view  of  the 
admitted  agreement  with  r(‘spect  to  ti  e  other  properties, 
in  view  of  Mrs.  Carroll's  alleged  insistence  upon  written 
agreements  and  her  expressed  distrust  of  the  plaintiff  as 
the  reason  for  insisting  n])on  written  agreements,  it 
.‘)91  would  seem  to  have  Ixmmi  of  the  utmost  importance 
that  the  defoidant  should  take  the  ])recantion  and 
the  care  to  evidence  in  the  case'  of  these  two  o])erations  the 
different  character  of  agreement  which  he  claims  thev  had, 
not  oidy  fi'om  the  agreement  as  to  ])revions  o})erations,  but 
as  to  the  operation  they  were  coincidcnitly  having  on  Tenth 
Street.  Of  course  ^Irs.  ('^anoll  contradicted  the  defend¬ 
ant's  statement  that  she  evei*  wanted  any  agreement  except 
one  to  ])rotect  her  investmtuits,  but  the  defendant  injected 
thes(‘  statements  as  a  ])ai*t  of  liis  defense,  and,  therefore, 
he  must  be  bound  bv  the  inference  to  be  drawn  from  his 
acts  and  those  alleged  statements  in  conjunction. 

Let  us  take  the  essential  parts  of  the  agi*eement  as  al¬ 
leged  by  the  plaintiff.  Tie  says  that  ^Mrs.  Carroll  was  to 
advance  monies  for  the  operations,  and  it  was  understood 
that  she  was  to  have  a  lien  upon  the  property  for  her  ad¬ 
vances,  with  interest  at  six  ])er  cent  until  re])aid.  This  is 
admitted. 

The  plaintiff  says  that  for  the  better  security  of  her 
loans  Mrs.  Carroll,  was  to  hold  title  to  the  ])roperties,  pri¬ 
marily  as  security  foi-  her  loans  and  then  as  Trustee  for  the 
plaintiff  and  the  defendant  as  to  any  interest  over  and 
above  her  claims  against  the  property.  This  is  admitted. 
The  fact  is  tl>at  ^frs.  Carroll  took  title  to  all  of  the  proper¬ 
ties.  She  took  title  to  S,  T  and  to  Q.  She  bought  and  paid 
for  the  S  and  T  Street  lots.  It  is  shown  that  the 
392  contract  for  the  Q  Street  lot  was  made  in  her  name 
by  the  plaintiff,  and  the  defendant  claims  to  have 
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used  some  of  lier  money  in  tlie  ])ureliase  of  the  lot,  supply- 
in.«:  the  hahiiice  liimself.  It  \Nas  not  intended  by  the  plain¬ 
tiff  and  the  (hdeiidaiit,  altlioni»h  the  o]K‘ralion  is  admitted 
to  h(*  on  the  same  l>asis  as  tin*  S  and  T  Street  o])erations, 
that  Mrs.  (^arroll  should  take  title  to  the  'Fenth  Street 
])roperty,  which  was  eiitir(‘ly  consistent  with  the  a.i^reement. 
She  was  to  make  no  advance's  for  Tenth  Street,  to  have  no 
interest  therein,  and  therefore  there  was  no  occasion  to 
secure  her  by  pnttine:  the  title  in  her  name.  It  wjis  put 
into  her  name  for  tlie  benefit  of  plaintiff  and  the  defendant, 
concededly,  be(*anse  it  was  found  that  jnduinents  ai^ainst 
both  the  [daintiff  and  the  defendant  w()nld  ])revent  their  ob- 
tainins:  the  necessarv  loan. 

^Irs.  Carroll  took  title  to  the  Twelfth  Street  property,  as 
well  as  the  others,  and  the  defc'iidant  in  his  letter  on  this 


subject  ali’eady  referri'd  to  snii:.<rests  the  jiidirments  as  tin' 
reason  for  takiinr  the  title  in  that  wav.  AVlu'ther  or  not  In* 
referred  to  the  judgment  airainst  the  plaintitY  as  well  as 
the  one  auainst  himself  it  is  not  necessarv  to  dc'tei'mine. 
Both  the  defendant  and  Lonis  1).  Carroll,  althonu-h  they 
sav  it  was  for  the  seenritv  of  Mrs.  Carroll,  ;ind  varviimlv 
contradict  thrmselves,  in  fact  admit  it  was  pi'imarily  be¬ 
cause  of  the  Pari-y  judLrment,  as  in  the  case  of  Tenth  Street. 
The  fact  is  that  tlu'  ])laintiff  and  the  defendant  were  in  the 
same  situation  with  r(‘spe(*t  to  Twelfth  as  tliey  were  with 
res])ect  to  Tenth  and  the  title  miirht  just  as  well  be 
393  tak(‘n  for  one  reason  as  the  other,  that  is,  because  of 
the  judiL»-nn‘nts  airainst  ])la intiff  and  the  Carrolls,  or 
because  of  the  juduanent  an'ainst  the  Cai’rolls  alone.  The 
im])ortant  fact  is  that  title  was  taken  by  ^Irs.  Carroll  as 
to  all  of  the  ])ro])ei’ties.  As  to  Twelfth  it  may  have  been 
for  the  benefit  of  the  ])laintin,  as  well  as  the  defendant, 
as  in  the  case  of  the  Tenth.  In  view  of  all  the  other  evi¬ 
dence  in  the  case,  it  no  doubt  was. 


The  ])laintiff  says  that  for  the  buildintj:  o])erations  as 
much  money  was  to  be  borrowed  on  the  ground  as  could 
be  secured  by  way  of  buildine:  loans.  The  evidence  estab¬ 
lished  that  this  was  done  in  the  case  of  the  S,  T  and  Tenth 


Street  ]u*o])erties,  and  that  it  was  intended  to  be  done  and 
attempted  to  be  done  in  the  Q  Street,  and  that  the  defend¬ 
ant  prevented  it  by  his  refusal  to  execute  as  he  had  in  the 
previous  transactions,  the  necessary  trust.  I  have  called 
attention  to  the  facts  that  on  the  25th  of  Februarv,  the  Car- 
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roll  Electric  Company  rendered  to  the  plaintiff  a  bill  in 
the  Slim  of  over  $G,000.  The  settlement  on  the  purchase  of 
the  Q  Street  lot  was  made  ]March  8th.  On  ]\Iarch  25th,  the 
defendant  wrote  to  ]\lrs.  Carroll  his  letter  advising  that  he 
proposed  to  build  Q  Street  with  her  moneys  and  the  moneys 
due  by  the  plaintiff  to  the  Carroll  Electric  C/ompany,  and 
on  April  1st  he  wrote  his  letter  to  the  plaintiff  setting  off 
the  alleged  excesses  on  S  and  T  Street  and  asking  the 

394  payment  of  the  balance  of  the  bill.  It  is  a  fair  in¬ 
ference  that  the  reason  wliv  no  loan  was  secured  on 

Q  Street  was  that  tlie  defendant  contemplated  financing 
tlie  Imilding  in  this  wav  without  a  loan.  Of  course  he  knew 
generally  of  plaintiff*’s  accumulating  bill  before  it  was  ren¬ 
dered  Februarv  27th.  and  Barnard  fixed  the  time  of  refusal 
to  execute  the  loan  pa]iers  as  after  February  8th,  when  he 
had  the  monev  in  hand  readv  to  close  the  loan. 

The  defendant,  in  his  letter  to  Mrs.  Carroll,  referring  to 
the  intention  to  remodel  Twelfth  Street,  and  the  making  of 
a  loan  for  that  purpose,  infornn'd  her  this  would  necessitate 
her  taking  title,  as  she  had  in  the  Tenth  Street  case.  Noth¬ 
ing,  however,  has  ever  been  testified  to  in  the  case  in  re¬ 
spect  of  any  loan  on  Twelfth  Street;  the  subject  has  never 
been  mentioned  in  any  of  the  hearings.  Apparently,  be¬ 
tween  the  ])laintiff  and  the  defendant  there  was  enough 
money  to  carry  on  the  operation  without  any  loan.  The 
])laintiff’s  contention  with  respect  to  loans,  though  at¬ 
tempted  to  be  offset  by  the  defendant’s  allegations  about 
estimates  of  cost  is  unquestionably  established. 

Plaintiff  says  that  he  was  to  prepare  the  plans  for  the 
construction  and  did  prepare  the  y)lans.  Ilis  allegations  in 
this  respect  arc  established. 

The  plaintiff  said  that  he  was  to  snper\ise  and  did  super¬ 
vise  construction  of  the  building.  His  allegations  in  this 
r(‘spect  are  (‘stablished,  notwithstanding  the  attempt 

395  of  the  defendant  to  show  that  he  had  abandoned  the 
Twelfth  Street  construction. 

The  ydaintitf  alleges  that  the  defendant  was  to  finance  all 
of  these  operations.  The  fact  is  that  the  defendant,  either 
in  his  own  name  or  with  use  of  the  alleged  yiartnership 
moneys,  or  with  the  use  of  Mrs.  (’arroll’s  moneys,  did 
finance  all  of  the  operations.  It  is  true  that  the  plaintiff, 
in  the  first  instance,  expended  some  moneys  in  the  con¬ 
struction  of  all  of  the  y)roy)erties,  contributions  established 
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ii()twitlistaii(liii.ic  tlio  of  tin*  (U'foiidaiit.  But  it  is 

also  a  fact,  (a  fact  tliat  makes  tin*  most  ridiculous  ])liaso 
of  the  d(‘fciisc),  that  the  plaintiff's  cont rihut ions  did  not 
in  fact  take  the  form  of  any  linaiK'iiie:  hy  him  of  the  o})era- 
tioiis,  exc(‘])t  ])ossil)ly  foi-  a  shoi't  time  in  the  luviriniiiiyi::, 
and  to  a  limited  extent,  in  respect  of  tin*  S  and  T  Strecd 
operations,  and  at  the  (Uid,  as  to  'I'wi'lfth  Stri-et,  because 
^'eiierally  his  expeiulitui'es  on  tin*  propcu’ties  in  suit  were 
offset  hy  th(‘  cou lit erchar lies  of  the  Carroll  Klectric  Com- 
])any  a,u:aiust  him.  It  was  not  until  ])laintilT's  comjiletion 
of  the  Twelfth  Str(‘et  pro])(*rty,  that  there  was  any  sub¬ 
stantial  contribution  bv  him,  and  that  was  to  the  extent 
of  th(*  balance  iii  his  favor  on  the  iii;ur(‘s  disclosed  by  the 
alleged  suspi*nst‘  aci'ount. 

Of  course,  this  does  not  taki*  into  consideration  any  of 
the  rents  of  the  piopm’ty.  Indirectly  th(‘  plaintiff  was 
comj)ell(*d  to  h(‘lp  linance  th(‘  ])i’operti(*s  by  tin*  ns(‘  by  the 
defendant  of  th(‘  rents  for  all  of  the  piu’iod  for  his  per¬ 
sonal  expmidit iires,  amounting:  ultimat(‘ly  to  the  lare:i‘  sum 
shown.  By  this  use  of  tin*  i*(*nts,  one  half  of  which  ])rop- 
(‘rly  lH‘lonij:(‘d  to  the  tilaintiff,  the  d(*fendant  was  enabh'd 
to  release  his  own  monies  for  use  in  linanciin;-  these  ])ro])- 
erties.  The  truth  about  th(‘  alleiriMl  suspense  account  is 
summed  up  in  one  statement  of  the  debnidant.  lie  said 
that  he  had  instrnct(‘d  his  Auditor  to  allow  the  jhaintiff 
tentative*  credit  for  his  excess  expi'iiditure  and  then 
b!)()  added,  “/y/  aflicr  uords  uoi  /o  press  li’nn  for  if." 

There  was  undoubtedly  an  understandinic  that  the 
])laintiff’s  account  on  the  books  of  the  Carroll  Ch‘ctric  (\)m- 
])any  and  plaintiff's  accounts  ai^ainst  the  (hd’endant  should 
run  as  mutual  accounts,  and  in  view  of  that  understanding:, 
])lainly  established  l\v  more  than  one  reference  to  the  record 
in  this  case*,  there  was  never  anv  oe*casion  for  anv  alleiced 
e*redits  in  sus])ense  in  the  foini  eif  an  account.  If  it  had 
been  (h*sire*d  by  the  defe*ndant  to  make  these  offsets,  a 
matter  eif  re‘corel  in  the  boeiks  e)f  the  Carreill  Blectric  Ceim- 
])any,  it  coulel  have  been  easily  eleyne  by  ])roj)er  boe)kkee])ing 
entries  in  reyuular  accounts. 

As  against  the  fair  conclusieui  to  be  drawn  from  the 
general  course  of  dealings  of  the  ])arties,  as  against  these 
positive  averments  of  the  ])laintiff  established;  all  of  the 
counter  averments  of  the  defendant  have  failed  of  sub¬ 
stantiation.  Xo  only  have  the  defendant 's  averments  failed 
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of  subslantiatioii,  but  t]i(‘y  liavc*  fully  contradicted  by 
the  evidence  in  the  casi‘.  I  have  dealt  with  all  of  them  in 
detail  and  need  not  i*i‘view  lh(‘i]i  luu’e. 

The  Twelfth  Street  projxu’ty  is  th(‘  .<;reat  objective  in 
this  liti^*ation.  It  was  tin*  objective  which  led  to  the  con- 
t(‘ntion  about  the  (^)  Street  projx'rty.  The  ])laintiff  said 
that  he  nev(‘r  liad  any  dealiii,i;‘s  with  the  Carroll  Electric 
Company;  that  all  his  d(*alin.iL;s  w(‘]-e  with  the  defendant  and 
he  always  regarded  him  as  the  Carroll  Electric  Com- 
])any.  That  this  stat(*ment  of  the  plaintiff  is  true 
and  that  he  was  justiti(‘d  in  his  belief  has  been 
clearly  shown  by  the  methods  of  tin*  defcmdant  in  his  deal¬ 
ings  with  the  assets  of  the  Cari’oll  El(‘(*tri(*  (^om])any.  lie 
used  them  for  his  own  ])(*i-soiial  ri*(piir(‘ments  wherever  and 
to  whatever  extent  he  saw  tit,  as  is  fullv  shown  bv  the  ex- 
])loitation  of  his  h'dger  account  and  its  com])arison  with 
the  ledger  account  of  his  brothei*.  He  nev(‘r  in  those  deal¬ 
ings  regarded  or  ti’(‘at(‘d  his  brotlu'r  as  a  partner.  Xol  un¬ 
til  long  after  this  suit  was  tih‘d,  in  the  year  191S,  was  his 
brother  put  on  a  ])artn('rshi])  basis,  so  far  as  the  accounts 
of  the  Carroll  Electric  Company  show.  Ev(*n  at  the  end 
of  the  year  1917,  irhcu  fliis  rcfcnnu-c  had  just  hafjujf,  his 
brother  was  i)ut  on  the  books  at  a  pa])(*r  salary  of  $7,500 
and  then  nearly  $5,00t)  was  charg(‘d  back  as  unpaid  salary 
for  1917.  The  withdrawn  amount  was  not,  as  in  subse(]nent 
years,  carried  into  the  ca])ital  account  of  the  company  as  a 
re-investment  of  his  moiu'vs. 

The  defendant’s  account,  as  all  of  his  dealings  with  the 
Carroll  Electric  Com])any,  shows  conclusively  that  up  un¬ 
til  the  time  this  suit  was  tiled  and  even  thereafter  he 
treated  the  assets  of  the  Cai*roll  Elec-tric  Com])any  as  his 
own.  At  the  eml  of  l)«‘(*(‘mbei‘,  1916,  s(*ven  months  after 
the  filing  of  this  suit,  In*,  for  the  tii‘st  time  is  recorded  in 
his  account  as  ovenlrawiug.  'riien,  out  (d‘  the  large  sums 
he  had  withdrawn  during  the  two  previous  years 
398  for  his  personal  uses,  for  uses  in  connection  with 
other  personal  pi'0])(*rties,  for  use  in  connection  with 
the  properties  in  suit,  he  was  chai’ged  on  the  books  of  the 
company  with  the  overdraft  of  some  fourteen  thousand 
and  odd  dollars  above  a  fixanl  salary  of  $7,200;  and  this 
was  after  he  had  been  credited  back  with  the  $8,500  which 
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had  boon  previously  charged  to  him  on  account  of  the 
Tweli'lli  Sti’cct  pr(>])crty. 

Tlie  (l(‘l‘(*n(hiut  said  mucli,  too  much,  about  the  last  con¬ 
ference  in  suit  l)(‘tween  liim  and  the  ])laintitf  just  before 
the  suit  was  lih‘d  and  as  to  the  dat(‘  of  which  lie  is  as  usual 
inaccurate.  ])uttiug  it  in  Ids  ])leadings  and  in  his  testimony 
at  different  times,  anywliere  from  the  last  ])art  of  April 
until  about  the  first  of  June  wlum  tlie  suit  had  been  filed, 
l)ut  finally  in  r(*speuse  to  tlu'  ^Master  ])uttiug  it  in  the  latter 
jiart  of  ^lay,  which  would  be  a  very  short  while  before  the 
suit.  1I<‘  said  that  at  this  final  sessif)u,  when  the  accounts 
had  been  all  gom*  fiver  and  adjusted  there  was  but  a  dif- 
f(‘r(*iic(‘  of  $12.”)  for  birch  trim  on  the  Twelfth  Street  prop¬ 
erty,  bfdiig  the  amount  of  diff(‘reiice  between  the  ])laintifif's 
bill  of  cost  and  the  alh‘g(‘d  credit  in  suspinise;  that  the 
figur(‘s  d(‘V(‘lo])(Ml  an  indebt(‘diu‘ss  to  the  ])laintifT  of  some¬ 
thing  ov(‘r  which  would  corr(‘s])oiid  with  the  balance 

in  till*  alh‘g(*d  sus])(‘nse  account.  Ib‘  said  in  his  pleadings, 
and  r(*iterat(*d  in  his  t(‘stimony,  that  the  only  (|uestiou  then 
left  b(‘twe(‘n  the  ])laintiff  and  himself  was  the  (pies- 
tion  of  the  amount  <»f  the  builder’s  commission  to 
be  ])aid  th(‘  plaintiff  on  d’w(‘lfth  Strc'ct,  the  ])laintifT 
(hnnandiiig  lb  jier  ciMit  and  he  not  b(‘ing  willing  to  allow 
more  than  If)  per  emit.  Wlimi  1  drew  his  attention  to  the 
alh‘g(‘d  builder’s  commission  in  ccumection  with  Q  Street 
h(‘  th(*n  in  his  testimony  ammidful  his  ]»leadings  and  his 
])r(‘vious  t(‘stimony  by  saying  that  both  commissions  were  in 
dis]uite,  till*  sanu‘  dis])ut(‘,  lb  or  10  ])er  cent. 

ddie  statmnents  of  tlu‘  dedendant  are  reallv  unworthv  of 

•  « 

serious  considi'rat ion  in  this  r(‘S])ect.  Here  was  a  building 
Str(*(‘f),  conip!(*ted  in  June,  l!)lb,  traded  in  June,  IDlb, 
for  'fwfdfth  SlriH't;  ffir  which  the  plaintiff’s  statement  of 
cost  had  betui  n‘c(*iv(*d  bv  tin*  (hd'midaiit  according  to  the 
stamp  on  its  face,  August  b,  Ihlb.  IMaiiitiff’s  statement  of 
cost  had  no  itfun  on  it  of  a  charge  of  a  builder’s  commis¬ 
sion.  d’he  Twfdfth  St  reed  building  had  been  built  accord¬ 
ing  to  the  (hdbuidant,  and  built  on  an  agreement  for  a 
builder’s  commission,  mad('  in  August  or  September,  1915, 
before  tin*  building  operation  began.  Vet,  here  in  the 
month  of  Hav,  191(),  a  ff*w  davs  Ixdore  the  suit  when  the 
accounts  ar(‘  all  adjusted,  it  do(‘s  not  a])pear,  from  the  rec¬ 
ord  in  this  case,  that  there  had  ever  been  any  writing,  con- 
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vorsation,  oi*  niontion,  betwcoii  the  plaintiff  and 

the  defendant,  of  tlie  subject  of  a  builder’s  commission  be- 
iiiii:  paid  or  credited  or  allowed  in  any  place  or  to  any 
person  on  account  of  the  Street  property.  It  does 
400  not  a])])ear  in  the  ])h‘adine,s  or  the  defendant's  testi¬ 
mony  in  the  first  instance,  that  in  the  ri,i>*nrin"  for  the 
adjustment  of  accounts  just  before  suit  anything  was  said 
about  a  commission  on  Q  Street.  It  does  not  a]>pear,  until 
the  blaster  directed  the  attention  of  the  defendant  to  this 
inconsistency,  that  at  this  last  conference  before  suit,  anv- 
thing*  was  said  about  a  builder's  commission  on  Q  Street, 
the  only  thing;  in  dis])nte  Ixnng-  th(‘  amount  of  the  Iniilder’s 
commission  on  Twelfth  Street.  If  the  (lueslion  of  a 
builder’s  commission  on  (}  Street  had  never  been  con¬ 
sidered  between  these  ])ai*ti('s,  and  the  defendant's  state¬ 
ment  as  to  that  must  fall;  then  his  same  statement  in  re¬ 
spect  to  Twelfth  Street  ])]*o])(‘rty  must  fall,  and  his  evidence 
in  that  connection  as  well  disi*i‘g*ard(‘d. 


Disreg'arding;  many  of  tin*  numerous  iiu'onsistencies  and 
contradictions  of  the  (hd'endant  in  his  evidence  on  almost 


every  conceivable  ])oint  in  the  case,  and  bearing*  in  mind 
th(‘  salient  features  only, — the  all(‘g(‘d  ns(‘  of  .M]*s.  (’arroll’s 
moneys  to  tinance  Q  wh(*n  in  fact  tlu'y  were  remt  monies  or 
monies  released  bv  the  use  of  i*ent  monies;  the  fatal  weak- 
nesses  in  the  story  about  the  agreement  with  res])ect  to  Q 
Sti*eet  lot,  including  the  incidcnit  of  th(‘  loan  testified  to  by 
Barnard,  and  the  incident  of  tln^  duplicate'  contract  testified 
to  bv  Oradv;  the  making  of  the  Twelfth  Street  contract  bv 
the  defendant  individually;  the  charging  of  the  monies  for 
its  purchase  to  him  individually  just  as  other  monies 
401  had  been  charged  to  him  on  the  e)th(‘r  prope'rties  in 
this  case,  and  tin*  ci*cditing  back  to  him  of  those 
moneys  after  suit  and  their  transfer  to  an  alleged  building 
account;  the  fatal  error  about  the  Street  builder’s  profit 
as  just  above  outlined, — one  caniH)t  conceive  for  a  moment 
that  the  defense  in  this  case  had  ever  a  particle  of  good 
faith  behind  it.  ^Moreover,  the  reckless  juggling  with  facts, 
the  apparent  premeditated  altei*ation  of  papers  and  ac¬ 
counts,  and  the  ])ersist(‘nt  (*rroi*ts  to  suppress  and  prevent 
access  to  important  (‘vidence  would  s(*em  to  be  provocative 
of  the  strongest  kind  of  condemnation,  but  need  no  further 


comment  from  me. 
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Finding’s. 

I  iind,  1  !irr(‘t‘or(‘,  that  tin*  plaintitV's  ti'stiinony  is  corro- 
horatt'd,  \viiik‘  the  t(‘stini()!iv  of*  tlio  dtdVndants  is  contra- 
dieted,  hy  i‘vei'y  Tact  of  importance  in  tli(‘  ease,  and,  tlicro- 
forc*,  tlial  lli(‘  allegations  of  tli(‘  plaintitVs  hill  are  fully 
estahlislu'd. 

1  lind  that  th(‘  jhaintil’f  is  (‘ntith‘d  to  an  aeeonnting  for 
remits  and  to  on(*-half  tlnnu'of,  as  to  the*  S,  d"  and  Tenth 
Street  pr(») »(*rt ies. 

1  lind  that  the  Fan-oil  Fleet rie  Foinpany,  defendant 
Ilany  K.  Fan-oil,  and  Louis  I).  Farroll  eontraeted  to  pay 
rent  for  the  jn-operty  714  d'welfth  Stretd. 

I  lind  that  thi‘  j)lainlirf  is  (Mititled  to  and  is  the  owner  of 
a  one-half  inter(‘st  in  the  ])i-op(‘i-t v,  714  Twelfth  Street, 
X.  W. 

I  lind  that  tlu‘  plaint  iff  is  entithul  to  one-half  of 
4()ll  th(‘  net  proe(‘e(ls  of  salt*  of  tlu'  S,  T  and  Tenth  Street 
pi-operties,  in  th(‘  hands  of  the  Trustees  in  this 

cause. 

I  linil  that  th(‘  def(*ndants  an‘  proixo’ly  chargeable  with 
th<‘  costs  of  this  eas(‘,  in(4nding  tin*  i-id’erimee. 

1  lind  that  tlie  d(4’endaiit  is  not  (ml  it  led  to  any  aeeonnting- 
as  to  the  of  const  i-net  ion  of  tin*  various  ])roperties  by 
the  |)laintil’f,  the  same  having  be(*n  made  to  and  ai)])roved 
bv  him. 

44ie  Account ing. 


In  th(‘  S(4iedules  hereto  annex(*d  1  state  the  accounting 
in  ac('Oi-dane(‘  with  tin*  foi-(‘going  eoneliisions  and  tindings. 

In  S(4ieduh‘  A  I  show  th(‘  contributions  by  the  ])Iaintiff 
to  the  p-artiKM-ship  entt‘r])rise.  In  calculating  these  con¬ 
tributions  I  hav(‘  (4iminaled  tin'  chai-ges  to  him  on  the 
various  ])ro])(‘rl i(‘s  for  the  electrical  work  doin*  by  the  de¬ 
fendant.  From  th(‘  total  of  his  eontribntions,  I  have,  fol¬ 
lowing  the  agri'enu'iit  subsisting  between  him  and  the  de- 
fc'iidant,  set  off  the  total  of  his  ledger  indebtedness  to  the 
Farroll  Electric*  Fom))any,  less  the  electrical  charges  above 
referrc'd  to,  thus  in  effect  allowing  his  contributions  to  the 
])ro])e]-ti(*s  to  ]>ay  his  indebtedness  to  the  Farroll  Electric 
Fompany.  The  balance  shown  represents  his  net  con- 
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tributioiis  to  tlio  ])ai'tnorsliij)  eiitorpriso  at  tlio  time  suit 
was  tilod,  aiul  to  this  I  havo  acldotl  iiitc'rost  to  dale. 
4()d  In  Sc'liodulo  I>  I  sliow  tlu‘  ooutribiitioiis  bv  the  do- 
fondant  to  the  j)ai1norsliip  ontorj)riso,  s(‘])ai*ating* 

those  contributions  which  wore  made  t>v  him  individuallv 

•  ^ 

and  those  which  were  made  throipuh  the  Carroll  Klectric 
Company.  In  the  former  I  have  included  the  orig’inal  cost 
of  the  Twelfth  Street  propeily  and  the  first  ])ayment  of 
interest  on  the  trust,  i^iiorine,'  th(‘  bo()kk(*e])iniLi,‘  (‘ntrit‘s  liy 

which  these  advances  to  him  bv  tin*  Carroll  Kl(‘ctric  (\)ni- 

• 

pany  were  credited  back.  Anion.i**  the  advances  from  the 
Carroll  Electric  Company  I  have  included  the  cost  of  con¬ 
struction  shown  bv  the  Xew  iUiildiim*  led^-er  account,  less 
the  purchase  money  eliminated  as  alnive,  and  the  ])ro  rata 
of  interest  for  the  construction  jioriod  covered  in  the  credit 
elsewhere.  As  ag’ainst  these  total  contributions  I  havo  set 
off — first,  an  estimated  rental  for  the  .uarai>'(‘  on  the  'feiilli 
Street  property,  which  tin*  testimony  shows  was  used  liy 
the  Carroll  Electric  Company  instead  of  bein'.*’  rented. 
There  was  one  rental  in  the  ,iL;ai"ie,’(‘  for  tin*  first  month 
after  it  was  erectc'd  at  $7.00,  and  on  tin*  basis  of  this  rate 
for  three  cars,  which  I  believe  is  a  minimum  of  sjiace,  [ 
have  allowed  $22.50  a  month.  I  have*  also  std  off  the  use 
of  the  rear  buildini*’  on  the  'fwelfth  Street  ])ro])erty,  occii- 
})ied  immediately  after  tin*  purchase  and  while  tlie  r(‘mod- 
elling  of  the  front  buildine*  was  i^’oini;’  on  at  the  rate  per 
month  estimated  by  Mr.  Story  to  be  the  rental  valium  of 
that  buildin<;’.  I  have  also  set  off  the  rental  of  the  Tw(*lfth 
Street  property  from  the  time  of  its  com|>letion  in 
404  March,  lOlG.  As  liefori*  stated,  I  have  fixed  this 
rental  at  the  amount  test  died  to  by  the  jilaintiff  for 
the  first  year,  althou<;h  it  was  (*onsiderably  less  than  the 

rental  value  testified  to  bv  Mr.  Storv.  For  tin*  vears  after 

•  •  « 

1916  1  have  calculat(‘d  this  rental  on  tin*  basis  t(‘stified  to 
by  Mr.  Story;  that  is,  in  1917  and  191 S  at  tcni  ])c‘r  cent  in 
excess  of  $(),9()0,  and  from  191!)  on  at  $9,000.  lie  fixed  the 
rental  in  1919  and  1920  at  20  jjer  cent  in  excess  of  the  rental 
for  1917  and  191S,  whicli  would  be  sonu'what  over  $9,000, 
but  I  have  adopted  the  fie,nre  of  .$9,000  as  the  rental  value 
at  the  time  he  testified,  uiion  the  theory  that  his  ])ercentai>’e 
increases  were  more  or  less  a])])roximate,  and  that  he  in¬ 
tended  to  fix  about  $9,000  as  the  rental  for  those  years. 
These  set  offs  pay  up  all  of  the  contributions  of  the  de- 
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feiidaiit  l)v  the  inoiitli  oi*  Julv,  1!)2().  From  that  time  on  I 
charge  the  (let'tMidaiit  with  interest  on  the  rental  aecnmn- 
lated  in  liis  hands.  In  order  to  avoid  the  compounding  of 
interest  and  to  ])rovide  for  the  })eriodical  charges  for  in¬ 
terest  and  taxes  I  liave  calculated  this  interest  on  the 
monthlv  installments  during  the  vear;  and  added  tlie  an- 
nual  interest  on  tlie  annual  balances,  excluding  in  the  in¬ 
stallment  calculations  the  months  in  which  it  was  necessarv 
to  resei’ve  the  riMit  for  th(‘  meeting  of  tin*  current  charges, 
and  such  reservations  lunng,  with  tin*  interest  charges, 
suflicieiit  to  nu‘et  the  cui’riait  nei*ds  for  intm’est  and  taxes 
at  the  propm*  p(‘riods,  there  are  deducted  from  these  set¬ 
offs  of  rental  and  these  accumulations  of  rental, 
405  after  the  ])ayment  of  the  defendant’s  advances,  the 
expenditures  for  inter(‘st  and  taxes. 

Owing  to  thi‘  failure*  of  the  d(‘feudaut  to  produce  the  con- 
tiiiiiatioii  of  the  X(‘W  Iluildiug  Account  after  1017,  I  had  no 
data  among  the*  evidence*  for  the*  cre*eliting  of  these  t)ay- 

ments  of  inte*i-est  and  taxes  hv  the*  Oarreell  Flectric  (A)m- 

• 

pany.  Assuming  that  the*re*  hael  been  nee  ])ayment  on  ac- 
ceeiint  of  the*  trust,  the  intere‘st  was  readily  calculated,  as 
already  known.  As  to  taxes,  heiwever,  I  ol)tained  the  data 
as  to  the  ame)nnts  actually  paiel  frenn  the  Ollice  of  the  C’ol- 
lector  of  Taxes,  d’hese  records  she)weel  that  there  was  a 
rebate  on  ap])eal  from  the  assessment  for  1017  of  a  sum 
inclnele*el  in  the  ite'in  of  taxes  in  the  Xew  Building  Account 
for  that  vear,  anel  1  there‘fe)re  eleelncte*el  it  as  shown. 

In  Schedule  C  1  state  the  contributions  bv  ^Irs.  (’arroll 
and  the  bahuua*  dm*  to  her.  1  allowed  h(*r  interest  on  her 
original  inv(‘stm(*nts  u])  to  the  time  the  first  balance  of  rents 
is  shown  in  her  hands  bv  the  n*nt  accounting  in  Jannarv  of 
1014,  which  rents  are  credited.  From  that  time  on  balances 
are  struck  to  corres])ond  with  the  ])eriodical  balances  in  the 
rent  account,  and  she  is  allowed  interest  on  the  balances 
due  her,  less  the  rents  deducted.  Between  March  31,  1015 
and  ^lay  31,  lOlb,  and  between  May  31,  lOlb  and  May  31, 
1018,  dni’ing  which  ])eriods  there  are  no  rental  balances 
struck,  r  have  a])])ortioned  the  rentals  at  semi-annual 
})eriods  for  the  ])nr])ose  of  making  rests  for  the  cal- 
40()  dilation  of  interest,  basing  the  aiiportionment  n])on 
the  total  rents  and  total  disbursements  for  the  full 
period  as  shown  by  the  rental  account.  In  this  Schedule  I 
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have  also  adjusted  tlu'  differcuiee  in  the  interest  on  the  S 
Street  trust,  as  heretofore  explained,  allowing-  to  Mrs.  Car- 
roll  the  interest,  which  would  have  been  ])roperly  allowable 
on  the  $0,000  trust  and  deducting*  therefrom  the  amount  of 
])rincipal  and  interest  left  due  on  this  property  at  the  time 
of  its  sale  in  1918,  over  and  above  the  orii>’inal  $0,000  trust. 

In  Schedule  D  I  state  the  account  of  the  monies  in  the 
hands  of  the  Trustees,  arisini*-  from  the  sales  of  the  S,  T 
and  Tenth  Street  ])ro])erties  and  as  shown  by  the  Auditor’s 
i‘e])ort,  and  also  by  the  account  of  the  Truste(‘s  since  the 
tilin.i*’  of  that  report  and  during’  tin*  pendency  of  this  refer¬ 
ence,  for  which  ])urpose  a  trans('ri})t  of  the  Trustee's  bank 
account  and  a  memorandum  of  the  account  was  furnished 
to  me.  This  account  iiu'liuh's  also  the  interest  on  the  de¬ 
posits  of  the  Trustees  sinc(‘  1918.  The  Trustees  are  cred¬ 
ited  with  certain  disbursements  in  addition  to  the  ori:L*’inal 
disbursements  on  ac'count  of  tin'  sah'  and  Auditor’s  re])ort 
for  Auditor’s  fees  under  tin'  7drd  Rule,  the  n'liewal  ])re- 
miums  on  the  Trustee's  bonds;  ('(‘I’tain  ])aynn'nts  made  to 
the  blaster  on  account  of  his  f('(‘s ;  a  d(‘])osit  with  tin'  (’lerk 
for  costs,  and  the  amount  ])aid  to  the  stenoi;-ra])her  for  the 
report  ini'-  of  the  hearini>-s  befoi*('  the  Master.  These  latter 
disbursements  beini**  costs  and  expenses  incurred  by 
407  reason  of  the  litieation,  in  which  the  def('ndant  is 
found  to  be  in  fault,  are  not  pro])erlv  ])ayable  from 
the  fund,  and  therefore  made  a  char.e:e  au’ainst  the  i)lain- 
tiff  as  to  one-half,  and  excc])t  as  to  tin'  cost  of  tin'  stenoi**- 
rapher's  record  of  the  Mast(‘r's  hearine's,  which,  by  a?i:ree- 
ment  between  counsel  was  to  be  ('(pially  divided  betw(‘(‘n  the 
parties,  that  cost  includiim*  a  co])y  to  ('ach  of  counsel,  as 
well  as  the  orio'inal  to  the  Mast(‘r,  and  u])on  the  basis,  as  T 
am  informed,  of  the  cost  of  two  co])ies  only,  ])ractically 
makinc:  the  ori,i>-inal  re('ord  free  of  cost,  so  far  as  the  ex¬ 
pense  of  liti,i»’ation  was  concerned.  Recause  of  this  fact  I 
have,  as  to  the  payments  to  the  blaster,  the  bond  ])remiums 
and  the  Auditor’s  and  (^lerk’s  fees,  adjusted  them  in  the 
partnership  distribution  Scheduh'. 

In  Schedule  E  1  state  the  ])artin'rshi])  distribution.  T  set 
down  as  assets  the  balance  in  the  hands  of  the  Trustees  and 


the  amount  due  by  the  defc'udant  from  Schedule  B ;  and  as 
debits,  the  amount  due  to  the  ])laintifr  and  Mrs.  Carroll  ac¬ 
cording  to  Schedules  A  and  C.  I  divide  the  balance  equally 
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niid  make  tlio  adjustmonts  on  tlu*  expenses  and  litigation 
before  nanitioned.  Inasinneh  as  tlie  total  balaneo  in  tlu' 
hands  of  the  Trustees  is  not  siiHieient  to  ])ay  the  amount 
due  the  j)laintirt‘  as  creditor  and  as  ])artner,  I  api)ly  the 
whole  of  the  halanee  in  the  hands  of  the  Trustees  to  the 
])ayment  of  ])laintiff’s  share,  leavini*-  a  balance  due  to  him 
by  the  defendant,  which  balanc(‘  represents  the  differences 
lH*tw(*eii  th(‘  d(‘f(‘ndant 's  distributive  share  and  the 
408  amount  of  his  indebtiMlness  to  tlu‘  ]>artnership. 

In  the  I)iL;vst  of  the  Kxhibits  1  inadvertentl v  d(‘- 
ducted  from  the  81’)4H)()  loan  on  the  'renth  Street  ])ro])erty, 
])aid  to  the  plaintiff,  the  sum  of  $181.2.'),  credited  oil  the 
building'  association  book  as  interest  upon  the  theory  that 
that  had  been  deducted  from  the  uross  loan  paid  to  the 
plaint itf.  Upon  a  careful  examination  and  review  of  the 
evidence  it  seems  c(‘rtain,  however,  that  the  plaintiff  re¬ 
ceived  th(‘  eross  amount  of  this  loan,  and  this  credit  ap- 
])arently  was  a  (‘rcdil,  not  of  a  ]>ayni(Mit,  but  of  a  rebate  of 
interest  by  i-(‘ason  of  the  payment  of  the  $ir),00()  in  install¬ 
ments  duriiii;-  a  jx'riod  of  some  months.  In  this  accounting-, 
thert‘for(‘,  I  have  chare-(‘d  the  ])laintiff  with  the  i>*ross 
amount  of  tht‘  loan  on  4\‘nth  Stret*t  a^’ainst  his  contribu¬ 
tions,  so  that  this  refm-mice  in  the  I)ii>‘est  to  this  deduction 
where  it  occurs  in  several  ])laces  may  be  ignored.  I  cor¬ 
rect  it  in  this  manner  to  avoid  the  trouble  and  labor  of  hav¬ 
ing  the  Digest  revised  for  that  purpose. 

The  blaster's  Fees. 


I  ought  not  to  close  this  r(‘{)ort  without  a  statement  with 
resj)ect  to  my  fees  in  this  cas(‘.  'riu‘y  may  a])pear  to  be 
large,  vet  thev  an‘  not  comnumsiirate  with  the  amount  of 
labor  involvi‘d.  I  have  had  to  cut  tlnmi  b(‘low  a  fair  com- 
I)ensation,  so  that  they  would  not  Ik*  dispro])ortionate  to 
the  matters  in  controvi‘rsy,  although  the  proceeds  of 
401)  the  ])roj)i‘rties  sold  and  the  fair  valiu‘  of  the  Twelfth 
StrcH't  prop(‘rty  maki*  th(‘  matters  involved  in  th(‘ 
controvcM’sy  of  (M)nsid(‘rable  value.  44ie  Twelfth  Strei‘t 
property,  according  to  tin*  testimony  of  .Mr.  Story,  ou  the 
basis  of  a  TU  ri'turn  gi'oss  would  lu*  about  $127,.')00. 

The  (‘arlv  hearings  in  this  case  were  held  at  considerable 
«  ^ 

intervals,  many  adjournments,  taken  because  of  the  failure 
of  counsel  to  attend,  not  ai)pearing  in  the  record.  This  did 
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not  tend  to  an  orderly,  perspicuous  view  of  the  case  by  the 
Master  during  its  i)rogress.  The  evidence  was  almost 
wholly  in  the  possession  of  the  defendant,  who,  by  his  re¬ 
turn  to  the  original  order  of  the  Master  for  discovery,  as 
disclosed  by  subseciuent  events,  had  no  purpose  to  volun¬ 
tarily  discover,  but  to  the  contrary.  Save  in  a  few  excep¬ 
tional  instances  throughout  the  record  and  then  only  when 
the  evidence  seemed  favorable  to  himself  did  the  defendant 
ever  disclose  or  discover  except  upon  the  most  persistent 
and  consistent  pro])ing  and  ])ressing.  This  tended  to  con¬ 
stant  Iv  leave  the  record  in  a  disconnected  and  almost  chaotic 
state. 

AVlien  the  testimony  was  closed,  in  April  of  1920,  the 
Master  then  undertook  to  study  and  digest  the  record, 
wliicli  I'an  up  to  more  than  eight  liundred  pages,  a  work 
which  extended  over  some  ])eriod  of  time.  At  the  conclu¬ 
sion  he  found,  from  his  notes,  that  a  great  deal  of  material 
evidence,  which  undoubtedly  appeared  from  the  record  to 
be  in  the  possession  of  the  defendant,  had  not  been  sub¬ 
mitted. 


410  The  ^last(‘r  therefore  found  it  necessarv  to  hold 

* 

further  hearings  to  iin|nir(‘  into  the  matters  which 
bad  not  been  devi‘loj)ed  fully.  Tie  was  met  with  the  same 
attitude  on  the  i)art  of  tlu*  defendant,  and  only  by  per¬ 
sistent  effort  was  he  finally  able  to  uncover  important  rec¬ 
ord  evidence,  including  ])articularly  the  accounts  recovered 
from  the  drawer  of  the  defendant's  desk,  in  his  office,  not 
gotten  from  him,  but  from  his  bookkeeper,  who  being  a 
witness  under  examination,  could  not  be  interfered  with, 
and  who  being  on  the  ground  had  to  search  for  and  produce 
them  then  and  there  without  ])ostponement  of  the  inquiry. 
These  fui’ther  hearings  canned  the  case  down  on  through 
the  year  1921.  In  the  meantime,  the  fragmentary  character 
of  the  record,  the  voluminous  exhibits  accumulated,  prin¬ 
cipally  by  the  efforts  of  the  blaster,  the  continued  efforts 
to  obtain  still  further  documentary  evidence,  all  imposed 
upon  the  ^Master  additional  labor  in  studying  and  assem¬ 
bling  the  new  facts  and  the  records,  as  developed,  necessary 
in  order  to  intelligently  continue  the  probe  from  session  to 
session;  and  additional  labor  in  digesting  the  record  in  such 
shape  as  that  there  could  be  some  intelligent  examination 
and  discussion  of  it. 


18— 4445a 
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It  ^vas  tills  situation  wliicli  finally  induced  the  Master  to 

% 

digest  the  pleadings,  testimony  and  exhibits,  in  the  form 
of  this  rejioi  t :  so  that  the  evidence  could  he  brought  from 
a  fi’agmeutary  record  into  such  concrete  shape  that 
411  it  could  fairlv  and  intelligentlv  he  considered  first 
hv  the  blaster,  and  th(*n  hv  the  Court.  I  can  without 
hesitation  say  that  in  my  long  years  of  experience  as  a  Mas¬ 
ter  T  have  never  encountered  a  case  in  which  it  was  made 
so  difiicult  to  reach  the  ultimate  truth  as  it  was  in  this; 
in  wliich  it  was  so  difiicult  to  extract  from  the  mass  of  tes¬ 


timony  and  exhiliits  the  salient  and  imjiressive  facts;  in 
which  so  much  labor  was  imposed  that  would  never  have 
been  imjiosed  in  a  case  tried  strictly  on  its  merits  and  in 
utmost  good  faith. 

The  number  of  hearings  was  33,  the  pages  of  the  record 
are  1,237,  the  number  of  exhibits  is  14G  (46  accounts;  5 
bank  books  and  transcripts ;  7  check  books ;  4  account  books ; 
6  ])ackages  of  voucluu’s;  4  pay-rolls;  2  time  books  for  labor; 
8  building  ])lans;  13  letters;  31  others).  The  size  of  the 
record,  the  character  and  number  of  the  exhibits,  the 
voluminous  digest,  and  the  necessarily  comprehensive  char¬ 
acter  of  this  report  sjieak  for  themselves.  1  can  only  add 
that  1  have  ke])t  an  exact  record  from  day  to  day  of  the 
hours  em])l()yed  by  me  in  studying  and  digesting  this  mass 
of  evidence,  which  in  addition  to  the  33  hearings  has  been 
1,339.  Ti-anslated  into  full  working  days  of  eight  hours 
each,  this  fixes  the  number  of  davs  actuallv  devoted  to  the 
work  of  studying  and  digesting  the  evidence  and  preparing 
his  report  at  170,  in  addition  to  the  33  hearings.  A  fair 
compensation  for  a  blaster  capable  of  dealing  with  a  case 
of  this  character,  for  a  lawyer  of  long  experience  and  es¬ 
tablished  ]U’actice  would  be  at  least  $10,000.  The 
412  usual  charge  bv  accounting  concerns  for  the  account- 
ing  work,  which  was  involved  in  this  work  to  con¬ 
siderable  extent  would  be  at  the  rate  of  $3  per  hour  or 
$6,793,  but  as  before  stated,  in  order  that  the  fees  may  not 
be  too  dis]^ro])ortionate  I  have  fixed  them  at  $7,300,  gross, 
out  of  which  my  ex])enditures  for  stenographic  work,  type¬ 
writing,  (stenographic  work  and  typewriting  in  the  prepa¬ 
ration  of  this  re])ort  and  of  the  digest  in  triplicate),  binding 
and  a  small  amount  of  routine  work  by  an  accountant, 
amount  to  about  $730,  leaving  my  net  fees  about  $6,750, 
about  $37  per  day ;  gross. 
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Ill  this  connection  I  desire  to  call  attention  to  the  recent 
decision  of  Justice  Morschauser  of  the  Supreme  Court  of 
Xew  York,  in  the  Stillman  case.  There  the  referee  was 
allowed  by  agreement  of  parties  $150  per  day.  There,  ob¬ 
jections  were  made  to  the  fees  of  the  referee  on  the  ground 
that  but  30  da  vs  were  consumed  in  the  hearing  of  the  case 
bv  the  referee,  and  148  davs  was  too  long  a  time  for  him 
to  have  spent  on  the  case.  The  Court  held  that  this  was 
not  an  unreasonable  time  to  use  in  hearing  and  digesting 
the  case,  the  record  in  which  was  2,700  pages,  and  made  the 
allowance  in  addition  to  the  stenograjihic  charges  for  re¬ 
porting  the  hearings.  AVhile  the  record  in  that  case  was 
double  that  in  this  case,  there  was  but  a  single  fact  at  issue 
upon  which  that  record  bore,  and  no  question  of  an  account¬ 
ing  involved;  while  in  this  case,  in  addition  to  the  main 
issue,  there  were  numerous  collateral  and  dependent 
413  issues  raised  and  a  complicated  as  well  as  tedious 
accounting,  involving  with  1,257  pages  of  testimony 
and  140  exhibits,  largely  of  accounts,  account  books,  and 
checks  extending  over  a  i)eriod  of  five  years,  a  great  deal 
of  labor  in  excess  of  the  laboi*  involved  in  digesting  the  rec¬ 
ord  for  study  and  reference  in  the  discussion  of  a  single 
issue  of  fact. 

1  return  herewith  the  record  of  testimony  (3  volumes) 
and  ihree  packages  of  exhibits.  Accompanying  this  report 
and  account  and  in  sepai’ate  volumes  will  be  found  the  di¬ 
gests  of  pleadings,  testimony  and  exhibits  referred  to 
herein. 

Xovember  1,  1922. 

LOUIS  A.  DEXT, 

Master, 


Fees  and  Expenses . $7,500 

Paid  by  Trustees  .  2,000 

Paid  by  Plaintiff .  5,500 


LOUIS  A.  DEXT. 

XoTE. — In  taxing  costs  credit  should  be  allowed  on  the 
Master’s  fees  for  the  $2,000  charged  to  the  defendant  in 
this  accounting. 

LOUIS  A.  DEXT, 

Master, 

Xov.  1,  1922. 
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Schedule  A. 


Net  Coni rihiii ions  hy  Plaintiff  and  Balance  Due  Him, 


Statement  of  S  Street  construction  .  .  5,558  88 

Less  net  proceeds  of  loan  $5,000 — 


$214.80  .  4,785  20 


Statement  of  T  Street  construction  .  .  12,704  69 
Less  electrical  work  on  S  and  T 
Streets — $141.68  plus  $285.66  .  427  34 


12,277  35 

Plus  additional  items  .  28  56 


12,305  91 

Less  net  proceeds  of  loan  $11,000 — 

$432.95  .  10,567  05 


Deposit  on  Tenth  Street  lot  . 

Deposit  on  Q  Street  lot . 

Statement  of  Tenth  Street  construc¬ 
tion  .  16,260  68 

Less  electrical  work  .  647.60 


$773  68 


1,738  86 
25.00 
100.00 


15,613  08 

Less  proceeds  of  loan  .  15,000.00 

-  613  08 

Statement  of  Q  Street  construction  5,919.22 

Less  deposit  on  lot .  100  00 

Less  payments  by  the  de¬ 
fendant  .  2,000  00 

-  2,100  00 

-  3,819.22 

Statement  of  Twelfth  Street  construc¬ 
tion  .  8,272  12 

Less  i)ayments  by  Carrol  Electric 

Company  .  2,300  00 

-  5,972 . 12 


13,041 . 96 
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Less  the  balance  due  on  his  ledger 
account  with  the  Carroll  Electric 


Company  .  10,729.66 

Keduced  by  the  above  charges  for 
electrical  work  on  S,  T  and  10th 

Street  $427.34  plus  647.60  .  1,074.94 

-  9,654.72 


Interest  from  May  31,  1916,  to  No¬ 
vember  1, 1922,  6  yrs.  5  mos . 


3,387 . 24 
1,304.09 


Balance  due  plaintiff  .  $4,691.33 
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LOUIS  A.  DENT, 

Master. 

Schedule  B. 


Contributions 

Direct: 


by  the  Defendant  and  Balance  for  Which 
Accountable. 


Electrical  work  on  S  Street  .  $49.32 

Electrical  work  on  T  Street .  6  94 

Deposit  on  Tenth  Street  lot .  25.00 

Balance  of  cost  of  Tenth  St.  lot . ,  .  .  .  .  1,984  18 

Cost  of  Q  Street  lot,  less  deposit .  1,211.65 

Payments  on  construction  of  Q  Street .  2,000.00 

Cost  of  Twelfth  Street  property .  8,040 . 91 

Interest  on  Twelfth  St.  trust  Oct.  1915  .  500.00 


Total  . $13,818.00 

Through  Carroll  Electric  Co.: 

Electrical  work  on  S  Street  building .  141  68 

Fire  alarms,  etc.  for  S  Street  building .  16  71 

Electrical  work  for  T  Street  building  .  285.66 

Fire  alarms,  etc.  for  T  Street  building .  91  64 

Electrical  work  for  10th  Street  building .  647  60 

Electrical  work  for  Q  Street  building  .  271.50 

Fixtures  for  Q  Street  building,  Muddiman  ....  175  00 

Plumbing  for  Q  Street  building,  Tholl  .  650  00 

Cancellation  of  lease  of  Q  St.  Apartment .  35.00 


Payments  on  Twelfth  St.  building  to  plaintiff.  .  2,300.00 
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Cost  of  construction  Twelfth  St.  building: 

New  Building  account .  16,740  90 

Less  purchase  money  ....  8,000  00 
Less  interest  pro  rated.  .  388  90 

-  8,388  90 

-  8,358 . 00 


Total  . $12,972.79 

Total  contributions: 


Direct  .  13,818  00 

Through  Carroll  Electric  Co .  12,972.79 

-  26,790.79 

Less  use  of  10th  St.  garage — Aug. 

1,  1915 — March  1,  1916 — 7  mos.  at 

$22.50  .  157.50 

Less  use  of  rear  building  12th  St. 

July  15,  1915 — March  1,  1916 — 7V‘j 

mos.  at  $125.00  .  937  50 

-  1,095.00 


Balance  .  25,695.79 

Plus  interest  on  12th  Street  trust  1916  1,000  00 

Plus  insurance  12th  Street  (Taxes 

1916  allowed  in  rent  account)  ....  193  25 

-  1,193  25 


Total  .  26,889.04 

416  Brought  forward  . $26,889.04 

Less  rent  10th  St.  garage  to  March  1, 

1917  . .  270  00 

Less  rent  12th  St.  garage  to  March  1, 

1917  .  5,300  00 

-  5,570  00 


Balance  .  21,319  04 

Plus  interest  on  12th  St.  trust,  1917  .  .  1,000  00 

Plus  taxes  1917 — 12th  St.,  $781.14, 

less  rebate,  $87.69  .  693  45 

-  1,693  45 

Total  .  23,012  49 
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Less  rent  of  garage  to  March  1, 1918  .  270  00 

Less  rent  of  12th  St.  to  March  1, 

1918  .  7,590.00 

-  7,860 . 00 

Balance  .  15,152.49 

Plus  interest  on  trust  12th  St.,  1918  1,000  00 

Plus  taxes  1918,  12th  St .  663.45 

-  1,663.45 

Total  .  16,815.94 

Less  rent  of  garage  to  May  1,  1918  45  00 

Less  rent  of  12th  St.  to  March  1,  1919  7,590.00 

-  7,635 . 00 

Balance  .  9,180.94 

Plus  interest  on  trust,  12tli  St.,  1919  1,000  00 

Plus  taxes,  12th  St.,  1919  .  663.45 

-  1,663.45 

Total  .  10,844.39 

Less  rent  12th  St.  to  March  1,  1920  9,000.00 

-  9,000 . 00 

Balance  .  1,844.39 

Plus  interest  on  trust,  12th  St.  Apl. 

29,  1920  .  500.00 

Plus  taxes.  May  31,  1920  .  663.45 

-  1,163.45 

Total  .  3,007 . 84 

Less  rent  of  12th  St.  to  June  30,  1920  3,000.00 

-  3,000 . 00 

Balance  June  30,  1920  .  7.84 

Plus  rent  of  12th  St.  July,  Aug.  Sept. 

Oct .  3,000 . 00 

Plus  interest  on  rent  instalments  of 
$750  due  July  31,  Aug.  31,  Sept.  30  22  50 

-  3,022 . 50 

Total  rent  due  Oct.  31,  1920  .  3,014.66 
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Less  interest  on  trust  Oct.  29,  1920  .  500.00 

-  500 . 00 

Balance  rent  due  Oct.  51,  1920 .  2,514.60 

Plus  rent  of  12tli  St.  to  ^larcli  51, 1921  5,750  00 

Plus  interest  on  rent  instalments  of 
$750  due  Xov.  50,  Dec.  51,  Jan.  51, 

P^eb.  28  .  37.50 

-  3,787.50 

Total  rent  March  31  .  6,302  16 

417  Brought  forward  .  $6,502.16 

Plus  rent  of  12th  St.  to  April  50,  1921  $750  00 

-  750  00 

Total  rent  April  50,  1921  .  7,052  16 

Less  interest  on  trust,  April  50,  1921  .  500  00 


Balance  of  rent  April  30,  1921  .  6,552  16 

Plus  rent  of  12th  St.  to  ^lay  31,  1921  750  00 

Plus  interest  on  balance  Get.  31,  1921 

$2,514.66,  7  months  .  88  01 

-  838  01 

Total  rent  May  31,  1921  .  7,390  17 

Less  taxes  on  12th  St.  ^lay  51,  1921 .  862.48 


Balance  rent  May  51,  1921  .  6,527  69 

Plus  rent  of  12th  St.  to  Sept.  50,  1921  3,000  00 

Plus  interest  on  monthly  instalments 
of  $750.00  due  June  50,  July  51, 

Aug.  31  . *.....  22  50 

-  5,022  50 

Total  rent  to  Sept.  30,  1921  .  9,550  19 

Plus  rent  of  12th  St.  to  Oct.  51,  1921  750  00 

Plus  interest  on  balance  May  31, 1921, 

$6,527.69,  5  months  .  163.19 

-  913  19 

Total  rent  Oct.  31,  1921  .  10,463.38 
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Less  interest  on  trust  Oct.  30,  1921 .  500.00 


Balance  of  rent  Oct.  31,  1921  .  9,963.38 

Plus  rent  12tli  St.  to  :\[arcli  31,  1922  3,750  00 
Plus  interest  on  rent  instalments  of 
$750.00  due  Xov.  30,  Dec.  31,  Jan. 

31,  Feb.  28  .  37.50 

-  3,787.50 

Total  rent  March  31,  1922  .  13,750.88 

Plus  rent  of  12th  St.  to  April  30,  1922  750.00 

-  750 . 00 


Total  rent  April  30,  1922 .  14,500.88 

Less  interest  on  trust  A})ril  30,  1922 .  500.00 

Balance  of  rent  Api-il  30,  1922  .  14,000.88 

Plus  rent  of  12th  St.  to  Mi\y  31,  1922  750  00 

Jdus  interest  on  balance  Oct.  31  1921, 

$9,963.38,  7  months  .  348.72 

-  1,098.72 


Total  rent  May  31,  1922  .  15,099.60 

418  Brought  forward  . $15,099.60 

Less  taxes  May  31,  1922  .  938.68 


Balance  of  rent  ^lay  31,  1922  .  14,160.92 

Plus  rent  of  12th  St.  to  Sept.  30,  1922  3,000  00 
Plus  interest  on  monthly  instalments 
of  $750  due  June  30,  July  31  and 

Aug.  31  . .‘ .  22  50 

-  3,022 . 50 

Total  rent  Sept.  30,  1922  .  17,183.42 

Plus  rent  of  12th  St.  to  Oct.  31,  1922  750  00 

Plus  interest  on  balance  Mav  31,  1922, 

$14,160.92,  5  months  .  .  .‘ .  354.02 

-  1,104.02 


Total  rent  Oct.  31,  1922 


18,287.44 
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Loss  interest  on  trust  Oct.  30,  1922  .  500.00 

Balance  of  rent  Oct.  31,  1022  .  17,787.44 

P^our  pages  Schedule  B. 


LOUIS  A.  DENT, 

Master, 


419  Schedule  C. 


Contributions  by  Mrs.  Carroll  and  Balance  Due  to  Her. 

Cost  of  S  Street  lot .  $1,750.00 

Interest  from  Jan.  17,  1913  to  Jan.  28,  1914..  108  16 

Cost  of  T  Street  lot .  2,600.00 

Interest  from  June  4,  1913,  to  Jan.  28,  1914. . .  .  101.72 

Cost  of  T  Street  lot  .  33.96 

Interest  from  June  4,  1!)13,  to  Jan.  28,  1914  ....  1.33 

$4,595.17 

Less  net  rents  January  28,  1914  .  347.40 

Balance  .  4,247.77 

Interest  to  August  21,  1914 .  143.14 

Total .  4,390.91 

Less  net  rents  August  21,  1914 .  217.27 

Balance  .  4,173.64 

Interest  to  ^larcli  31,  1915 .  152.31, 

Total  .  4,325.95 

Less  net  rents  ^larcli  31,  1915  .  498.57 

Balance  .  3,827.38 

Interest  to  September  30,  1915 .  114.82 

Total .  3,942 . 20 

Less  apportionment  of  net  rents  of  S  and  T 

Streets  5/14  of  (3202.53-1772.46)  1430.07.  .  .  .  510.74 

Balance  .  3,431 . 46 
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Interest  to  May  31,  1916 .  137.26 

Total .  3,568.72 

Less  balance  of  net  rents  May  31,  1916  .  1,605.80 

Balance  .  1,962.92 

Less  net  rents  of  10th  St.  property  May  31,  1916  684.90 

Balance  May  31,  1916  .  1,278.02 

Interest  to  November  30,  1916  .  38.34 


Total .  $1,316.36 

420  Brought  forward  .  $1,316.36 

Less  proportion  of  net  rents  VI  of  (10,- 

697.16  174  29 

639 . 76-919  95-58 . 75-684  90)  [1,382 . 06]  *  .  .  [345 . 52]  * 

—684 . 90  - 

1,142.07 

Balance  .  [970.84]* 

34.26 

Interest  to  May  31,  1917  .  [29.13]* 


1,176  33 

Total  .  [999.97]* 

124.29 

Less  proportion  of  net  rents  as  above .  [345.52]* 


1,002 . 04 

Balance  .  [654.45]* 

30.06 

Interest  to  November  30,  1917 .  [19.63]* 

1,032.10 

Total  .  [674.08]* 

174.29 

Less  proportion  of  net  rents .  [345.52]* 


857.81 


[♦Figures  enclosed  in  brackets  erased  in  copy.] 
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Balance  .  [328 . 56]  * 

25.73 

Interest  to  May  31,  1918 .  [9.85]* 


883 . 54 

Total  .  [338.41]* 

174  29 

Less  l)alan(*e  of  net  rents  .  [345.50]* 


Surplus  rents  duo  by  Mrs.  Carroll  after  pay¬ 
ment  of  her  contributions  . 

Less  difference  due  to  her  on  adjust¬ 
ment  of  the  interest  on  the  S  Street 
trust,  as  follows:  Allowance  of  in¬ 
terest  .  887.50 

Less  ])i-inci})al  and  interest  deducted 

from  sale  price  .  878  70 


709 . 25 
[$7.09]* 


[8  80]* 


Balance  due  to  her 
2  |)ai*:es  Schedule  C. 


718.05 

[$1.61]* 


LOUIS  A.  DENT, 

Master. 


Corr(‘ctions  by  ui(‘  after  bindiiii;. 

Balance  $718.05. 

LOUIS  A.  DENT, 

Master. 

421  Schedule  1). 


Account  of  Moneys  in  Hands  of  Trustees. 

Debit. 


To  net  proceeds  of  sales,  as  follows : 
Cash  S  Street  . 

.i  4  4 

4  4  ^  4  4 

10th  . 


$515.24 
789.97 
823 . 47 
2,723.89 


$4,852 . 57 


[*Fiirures  enclosed  in  brackets  erased  in  copy.] 
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Purchase  money  notes .  11,199.98 

Interest  on  same .  537.24 

Interest  on  deposits .  1,557.67 

Total .  18,147.46 

Credit. 

By  advertisement  of  sale .  144.06 

Auctioneer  .  56.00 

Trustees’  bonds .  36.00 

Trustees’  commissions  .  1,533.00 

Auditor’s  fee .  20.00 

Auditor’s  fees  73d  Buie .  15.00 

Renewals  Trustees’  bonds .  108.00 

Payments  to  Master  on  account .  2,000.00 

Clerk  of  Court,  deposit  costs .  10.00 

Stenographer  for  Master’s  record .  1,048.94 

4,471.00 


Balance  in  hands  of  Trustees .  13,676  46 

LOUIS  A.  DENT, 

Master. 

422  Schedule  E. 

Pa  rtnc rsh  ip  Distribution. 

Credits. 

Balance  in  hands  of  trustees  .  $13,676.46 

Due  by  the  defendant.  Schedule  B  .  17,787.44 


Total  .  31,463.90 

Debits. 

718.05 

Due  to  Mrs.  Carroll,  Schedule  C.  .  L$1  61]* 

5,409  38 

Due  to  plaintiff.  Schedule  A .  4,691.33  [4,692  94]* 


26,054.52 

Xet  assets  .  [26,770  96]* 

f - - 


[♦Figures  euclosed  iu  brackets  erased  iu  copy.] 
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Distribution. 


13,027.26 

To  plaintiff,  one-lialf  .  [13,385.48]* 

Plus  amount  clue  him  as  above .  4,691.33 


Plus  one-half  of  followiiii*;  disbursements  by 
the  trustees  dc'dueled  from  his  share  in 
above  division  but  payable  by  the  defend¬ 
ant  : 


Auditor's  fees,  73d  Pule .  7.50 

Kenewals  Trustees’  bonds  .  54.00 

Payments  to  Master  .  1,000.00 

Deposit  with  Clerk  .  5  00  1,066  50 


Total  j)laintiff's  share 


To  the  defendant,  one-half  . 

Less  deduet  ions  of  above  additions  to  plain¬ 
tiff's  share  . 


Total  the  defendant’s  share 


PlaintilY's  share,  as  above 
Balance  in  hands  of  trustees 


18,785 

09 

[19,143 

.31]* 

13,027 

26 

[13, .385 

48]* 

1,066 

50 

11,960 

.76 

[12,318 

98]* 

18,785 , 

,09 

[19,143 

31]* 

13,676 

46 

Balance  due  plaintiff  from  the  defendant 


$5,108.63 

[$5,468,851* 


LOUIS  A.  DENT, 

Master. 


Corrections  bv  me  after  binding.  Bal.  $5,108.63. 

LOUIS  A.  DENT, 

Master. 


(Here  follow  exhibits  marked  pages  423-452,  inc.) 
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PHONCS  MAIM* 

•  '  J  ?  I 


OBBERS  OF  ELECTRICAL  SUPPLIES 


514  TWELFTH  STREET.  N.W 


m 

April  1,  1915. 


/ 


Mr.  J.  J.  Moebs, 
Colorado  Bldg., 
Local . 


My  dedr  Joe  t 

In  line  with  our  conversation  of  several  days  ago, 

I  have  worked  up  a  statement  of  your  account  to  April  Ist, 
1915,  including  such  invoices  as  have  been  billed,  which  indi¬ 
cate  a  total  balance  of  ??6286,25. 

I  have  taken  the  excess  expenditure  on  1514  S  St., 
amounting,  to  $558.88  and  the  excess  on  1736  T  St.,  amounting 
to  #1733.25,  and  have  made  notes  which  Mrs.  Carroll  will  sign, 
and  which  1  have  had  applied  to  your  acco\int.  This  brings  the 
balance  due  of  ^3994.12. 


In  making  up  the  statement  of  1735  T  Street  and  1738 
T  Street,  I  have  included  a  charge  of  $5.00  Inscoe  on  Lamont 
Street,  as  well  as  the  shellacing  floors  of  P  Street, amounting 
to  $23.56.  On  the  deposit  of.  $42.00  returne.d  me  by  the  District 
I  had  your  account  credited  on  December  19th  with  $17.00,  the 
amount  due  you.  If  you  will  recall,  this  was  the  understanding 
which  we  had. 


You  will  note  by  an  examination  of  the  statement  ren¬ 
dered,  that  your  accoxint  dates  back  to  1913.  As  I  have  explained 
to  you  oh  several  occasions,  I  am  desirous  of  getting  this  matter 
once  and  for  kll  balanced,  and  I  hcoe  that  you  will  arrange  in 
some  way  mutually  satisfactory  to  liquidate  the  balance  of 
$3994,12  at  your  earliest  convenience. 

Please  return  the  notes  to  me  personally. 


HRC.M 
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H  y 

f^S' ; 


rz  I N<$' 

yc€r^' 


C 


■rff£  CA2£OlL  £L£CTJZ'ICCa  \ 
Om  T//£  JV£xr  £//)£.  or  /£'^-  jyiSEer . 
JSETn'EE.V  /f  JntrrrJ:  M  W. 


I 
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C  W..  SIMPSON. 


i| 


C.  ASHMKAO  rULLCS.  TSKASUilCP 


TMOS.  N.  ASQUITH.  SSCMSTAIIT 


c.  W.  SIMPSON  COMPANY. 
Sral  Cstatr  and  Snauranr? 

734  FIFTEENTH  STREET  NORTHWEST 

VtBl^ittQtoti.  B.  Cd. 


INC. 


T^- 


:iiiO 


J.  Free, 
V.'aiiilngtr;*:,  i'/.C. 


Lo.rV 


Referring  to  the  contract  of  exchf-uic-o  of  premir.os 
#1218  Q  Stroetp  N.  iV.  for  propertios  #714-716  lEth  street,  N#  V/. 
acoo  'kted  oy  me  yoc»terday,  I  liereby  further  agree  and  mnJ)lo  thin 
9gro6!nect  r.s  a  j^rrt  of  that  contract,  to  deliver  caid  prcTni^'O:: 

/?1218  Q  rtreofc,  H.  clear  of  all  mechanlot^  or  other  lions,  and  tt> 

4 

*iTnfTtTTr^  t- ■- a-  *  !■■*■*■ 

MMilitriTili  nra^  satisfactory  to  the  C«  Vr«  Simpson  Comnany* 

I  further  agree  to  complete  and  fully  carry  out  the 
torms  of  tr.id  contract,  inolu.  ing  the  conveyance  of  the  property 
raid  tho  payment  of  the  money  to  be  paid  v;lthin  fifteen  (15) 
day.:  from  this  date,  ana  I  hereby  acknowledge  receipt  of  v3.*'>0 
as  consideration  horefor* 
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C,  W.  SIMPSON,  PncstoiNT 


C.'ASHMEAO  FULLER.  Ti»ia«ui**i» 


Twos.  R^  ASOUITM.  SrCKCTAiir 


w. 


SIMPSON  COMPANY,  inc. 
fipal  Catatr  an5  Snauranrr 

734  FIFTEENTH  STREET  NORTHWEST 
■wllUmon.  i.  (E. 


•  J.  r»  Pree. 


Dear  Sli*; 

We  are.  authoriaed  to  offer  you  prenisea  #714  and  #716- 

12th  Street,  H,  w.  aubjeot  to  a  deed  of  truat  of  #£0.000 

at  e^,  payable  on  or  before  three  yeara  for  the  property 

known  aa  #1316-  Q  St. .unenoumbered,  and  the  sun  of  #8,000 
in  cash. 

The  usual  real  estate  adjuatnenta  to  bo  made,  and 
this  offer  to  be  good  until  the  close  of  buBlneaa  to-morrow. 


Very  truly  yours, 

C.W.  SIltPSOB  CO.,  IBC. 
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'*"•1  roaM  » 


►‘ERBERT  t.  shannon 


/  6  ^ 


Shannon  5  Luchs 

«CAL  ESTATE,  LOANS  AND  INSURANCE 
713  14TH  STREET  N.  W. 


T,  ( 1 34  S 

TCLCaHONr*.  MAIM'|234e 

(2347 


4^  T  , ^  . 

♦»  4.  .  >  »  / 


Washington,  I>  C., 


.  "i  V  ' 


IRcceiveb  of 


V  *  >  " 


CilAA^/. 


•■■//// //«/>/-w,  w,7//w//rmv/ . 

if  its/mt^/o/i^  I).  C.,  on  the  fo/lmving  Irnns,  vis  ; 

Prut  of  froperfy,  „..C,  .t.,.  . 

'~*‘*'**- . vv,.  doll.nr3 


I  .  .dollars  (%  1 ...  .i  .  • 

I  f  c«ish  at  (late of  convcyaoco 

■■  » OfArf  ,<o, .. A  /  /  ■.  V  . 

'*  *  ^  •  •*  ‘  A  >  r  r  ^  y  VWHh 

•'*iificioierc»c  a.  .-st  pv. nnnvpx 


Trmmk  ... 

of  which  this  deposit  is  a  part 
Purchaser  to. 

>nter«at  a» - unnvm  payabir 

MaJuuQ^of  A...  V.; . io  be  txAid.,ot..  io«tthly/i>sr:4H4|»^ta.<>Lt 

pajahl^ 

The  purchaser  is  re<juired  und  a^'rees  to  make  full  •  j 

■laj-s  from  this  <late  or  ih«  deposit  will  Iw  forfeited.  *  '•«=  ‘efms  of  ,,.le.  within _ .2ti....d£lJ’. 

Deferred  pa,  meats  secured  by  dee,fs  of  trust  on  the  above  property 
Property  sol.)  free  of  incumbrance,  escept  as  above. 

Title  to  be  KOO.I  record  title  or  deposit  refunded. 

•ntereA  on  trust,  rent,,  insurance  end  taxes  or  a.«s,m«.u  to  be  «li.«ed  to  date  a  transfer. 

Examination  of  title  and  conveyancing  at  the  cost  of  purcheter . 

This  contract  is  made  subject  to  approval  by  owber. 


Accepted  by 
Address . 
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'•  I  ••  t  ■  *  t  r  (  >4  I 


HERBERT  T.  SHANNON 


MORTON  J.  LUCMS 


Shannon  S  Luchs  >  “ 

R  CAL  ESTATE.  LOANS  AND  IN8UNANCC  ■  ’■ 


713  14TM  STREET  N.  W. 


I  C348 

TiLcrHONEt,  Main  2346 

<  2347 


llOC 


IRecefvcb  of 

one 


^VASHI^CTOM,  D.  C.,  iwiuwty  26.  -1915. 


a  dibosit  ot  hundn'd  dollars.  I'^hr  abbUcd  as  bart  bay/nnft  in  thr  bnrchase  of  I Sou  a  re  241 

20*^ by  120*  to  alley 

7oith  improvrmrnts  Ihrrron  kmnx'ii  as  housr  S"o . . . 


Washin^ton^  D.  C,  on  the  folloioinj^  terms,  viz : 

Price  of  property,  ...0  O0  tbouaand^ 
Terms...  . Al  l  cash 

of  which  this  deposit  is  a  part. 


..  thx«e  h«s4r«4  dollars 


dollars 


)  ca^h  at  date  of  conveyance 
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ni4  Tm  ki.ktii  -^tmkkt,  %.  %v. 


ki.k«tmi<  -  \i. 

»IA«'IIINKMY 

HK1>AIMM 

•4firi‘l4KH 


®ljp  (Earrnll  Elrrtrtf  (Co. 

KMTAIil.lMI»KI>  Umil.  (  Q  i. 

(Sontrartora  for  €a?rgll|tti5^^ctfo£ 


f«»NT*tA€-TIA«i 

r4ri*KM\>4IMCi 
KNf  iIMKI 


^vO 


9aal^iii9toii« 


j^^-^^1916. _ 191 


Oolh  to.l.Joa.  J.  Moabs,  Colorado  Bldg.,  Waahlngton^JPt.  C^, 


»0W»  ••!  !••• 


1913, 

Joff  • 
Mar. 

Apr. 
Jane 
July 
Aug 
3apt 
Oot . 

iiOT. 

Deo  • 


1 

1 

31 

30 

30 

31 

30 
130 

31 
15 

30 
15 

31 
31 
31 
31 
31 
31 
31 


1914 

Jan. 

Feb. 

Mar. 

Aor. 

May 


June 

July 

Aug. 

Sept 

Oot. 

^Koy. 

X/CT 


31 

26 

31 

30 

30 
16 
28 

31 

30 

31 
31 

30 

31 

30 

31 


1915 
Jan . 
Feb. 


30 

>33 

‘<1' 


1913. 
Feb  • 
Sept 
Oct . 

Deo . 


19141 

Jen  . 
Feb . 
Apr. 


31 
19 

80*. 

Septi  17 


Oot . 
Dec . 


TK.H.MMt  Ml»  f>AYH  .XKT 


It 


3TATBMKHT. 


Balance 

To  Bill  Rendei*ed 


m 

m 

n 

e 

n 

n 

e 

If 

If 

If 

If 

If 

If 

n 


H 

If 

If 

If 

e 

M 

n 

If 

e 

e 

If 

If 

If 

n 

n 


ft 

e 

e 

M 

ft 


ft 

ft 

ft 

ft 

ft 

ft 

m 

ft 

ft 

ft 

ft 

If 

If 

If 

fi 

n 


If 

If 

If 

If 

If 

ft 

ft 

It 

n 

ft 

ft 

ft 

ft 

ft 

ft 


ft 

ft 

ft 

ft 

ft 


ft 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

It 

If 

ft 

If 

ft 


It 

ft 

ft 

w 

If 

If 

ff 


15th.  &  Girard 
16th.  Col.Rd. 
Tea  3t. 

19th.  ^  Blit. 


950.64 

16.00  tr^ 

41 .83 ; 
8.91 

8.40. 
.78 

4.49 
174.59 
880.90  ; 

1.40. 
3.9B. 
1.50 1 
6.39. 

188.00  ' 
684.50  ' 
88.44 
885.66 
5,607 .30 


1514  3  St.  K.W.  141.68. 


1468  Harvard 


ft 

ft 

ft 

ff 

It 


ft 

ft 

ft 

ft 

ft 


83 

5 

81 

4 

10 

3 

679 
—  1 

5 
13 

3 

878 

"88 

189 

7 


.90 
.46 
.17 
.63 
.68  / 
.50  . 
.37  / 
.57  ' 
.16  ' 
.36  • 
.49  . 
.87 
.03 
.43 
.46  : 


18th.  A  JC  3ta 
15th.  A  H  Sta 
19th.  A  Blit. 


8. 


CREDITS 


By  90  day  note. 
It  50  "  " 

*•  Cash . 

*•  Credit  Memo, 
”  60  day  note. 


i: 


6.09 

7.75 

789.50 

554.47 

368.41 


000.00 

000.00 

500.00 

56.30 

546.00 


13,888.38 


17 

31* 


ft 

IT 

If 

ff 

ff 


Credit  Memo. 

Cash. 

16fe,on  Refrigeration  Plant. 

60  day  note. 

60  day  note. 

loe  bill  H.  Johns-T^anville '  Co 
Credit  Memo. 


t*^  A«u« 


1.76 
II  17.00 
881.86 
,500.00 
,000.00 
j  133.85 
i  35.00 


N.  CiWM  All.tt.t  tor  W.I.K.!  Rmm«.4  WMIm«( 
•M  •  to  LMto  M  CwM  will  h. 


7,009 
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STATkilfflNT  OP  COSTS 


714  -  12th  St.,  N.  W« 


Exhibit 

No. 


Nature  or 
Work. 


Invoice. 


{Iheck 

No. 


AMOUNT. 


1. 


Payment  to  Moebs. 


2. 

3. 

4. 


H.  V; .  J  ohns-Kanville . 
F.  A.  i.encer. 

American  Mosaic 


5. 

6. / 

7. / 

8. '' 

9. 

10.  ^ 
11. 
12.  ^ 

13. 

14. ^ 

15. 

16.  ^ 


17. 


\ 


C.  H.  Moore 
Arthur  Tholl 

E;J. Murphy 
B.F.Sturtevant 

0.  R.  Evans 

% 

Elemn  &  Co. 

Hart  &  Crouse 
Lyon  Conklin 
Geo.  M.  Barker 
Martin  Viiegand 
if.'e  s  t  inghous  e . 

M.  A.  Barham  Bros 


y 


A 

y 

y 
yf 


vK 


/ 

y 


V 

y 


/ 


P.  F.  Brandstedt* 


Contractope 


Account  Heating* 
Plunblnc^.  :/\ 


Terrazo  Tile 


.  K 


Floor  Scraping. 
Plumbing  y 

Glass,  Etc.  ^ 

Fan,  Heating  ^ 

Elec.  Fixtures  ^ 
1st  Floor. 

1st  Floor  Re-  ^ 
flectors. 

Steam  Plant  ^ 


Galv.  Iron. 

Lilli  Y/ork 
Sash  Doors. 
Heating  System  ^ 
plastoring 


Cornice. 


Ho. 


Yes. 

Yes. 

Yes. 


No. 

Yes. 

No. 

Yes. 

Yes. 

(Qiot) 
Yes. 
Yes. 
No. 
No. 
Yea. 
Yes  • 


No. 


1937)  f 2300.00 
2290) 


1848 


2963  14.00 

III  >  1<  429.84 


2987)  % 
2595) 
2505) 
2669) 


2511  i 


2670) 

2712) 


2793 


770,00 


15.00 


;C  168.35 


3158  ^  424.99 


f.  157.00 


I" 


>/  '> 

51.00 


Credit  V 
to  Con- p  125,00 

tra  e/o 
3050 
2313 
3056 
2992 
3173 


3372 

2294) 

2204) 

2154) 

2240) 

2391) 


3787) 
3145)  ' 
2662) 
2548) 
2202) 


3.75 

41.50 

51.00 

71.49 


k  850.00 


615.70 
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2. 
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CARRIED  FOR.:.\RD. .  ♦  14465.11 


38  Labor  Payrolls  &  Incidentils  uork  and  raatorial 

furnished  by  Carroll  Electric  C-:>i.;pany.  •  .it'--  1179.46 

TOTAL . $15644.57 

To  the  above,  add  Invoice  of  J.  J.  lloebs. 


/€I»T  ACCOUNT 

»C*  MC|«TH  iNOtCATfO  titOW 


m  ACCOWMT  WTTM 


#a 


Franaa*  3.  Carroll, 


A'’  «i  5  0 

J.OQ 

-'fC  y 

-'JT  6»'s->4  3 

-j)f 


.y 

D 

3.SO 


t  3 


1 

>  1 


I- 


.  1 
1 
c 


r..; 

i;-:; 

.V  1 

«  i 


d,  *%  5.0  0 
*50  0 
0  f*x  o J&  ^ 
0 

«  /  ‘^'^0 
0  /  '  3  r  Q 

rf'lk  «:5  S> 
‘'/OjOO 
»io.C  0 

C/*1C3-  3 

qC  »5jOO 
^  ♦-.jOO 
6  '1350 
«F*1£OjOO 
O'  '35X:  0 
9  »8j0  0 

a  'oOOC 


-Jf  o  '^.UjO  «. 

_y 

(S'  «e.4  4 
.y  ^1 5.0  0 

.y 


THE  MUNSEY  TRUST  COMPANY 

MVMMT  M.11.l>fMC 

W.\SHINOTON,  D.  C. 


li  this  aatemenl  is  Dot  cosTcct  ia  essty  psrticulsr  kioHiy 
comraunicDie  direct  «rilh  sn  o4Ec*r  ot  the  Coinpsny. 

SS«  SAiiSSS 

1.0i45  ^ 

*  9  7  45  5  v' 

L*  o  a.5  5  '.. 
fa0j.5  5v. 
7s*-4- 
7  5  3  -0  4  i. 
755004 
7  5  i  O  o  •.. 

7  5«.Og  .. 

7  4  H .  jp  o  •. 

7  4  4  J  u  ■.. 

7  4  fc.c  o  •.. 

1.3  Ow.^  7  . 

1.3  3  3 .4  7  .. 

1.3  3  4.4  7  . 

1.3  3  A,  .4  7-.. 

1.3  loAl 
a,3l9.vC-.. 

1.4  4  0  . 

1,4  39.‘yC  . 


STATEMENT  OF  VOUR  ACCOUNT 
FOR  MONTH  INDICATED  BELOW 


#4 


1  0 


v/ 


4  3  1:03 


1916 


y 

-'^^3  7  50  0 

->*  *150  0  -y  '^1 

-k' 

-s' 


A  5 


y 

1916 


«;5  3 


3  500  •4*'' 


XL 

1,4  £  2.0  9  .. 
1,4;£0-9  •• 

0 

1, 0  5  4*.--. 

:i;c  1 

1,44940. 

.aC  1 

5 

1,0  4  3.7  0  -.. 

1,  4  5  3  -  1 

XL  1 

1,3  V  4.t,  7 

xc  t 

7.3  49.-  7- 

XC  8 

1,3  4  7.0  7  . 

fA>.  9 

1,  £  4  4  5  4 

r.  2 

1,4  4  -.;,?  . 

1916 

1,4  4  -  2  7  .. 

^.ti 

t  0  5  0  7  ■.. 

1 -M  1 

0  5  4.^  7  _ 

^4'!  1 

7  3*..^  7  „ 

Ian  1 

5  39-  7  .. 

1*7  t 

4  7  9->7-„ 

’'rartcaa  G,  Carroll. 
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IN  ACCOUNT  WITH 

THF  MLNSEY  TRUST  COMPANY 

Mt  \ftAy  AuarHNf. 

n  ASIUNCTON,  1).  ^ 


!f  tbi»  NAtemm:  \*  not  coiro<i  »n  every  pAitM  olar  kin<!ly 
esron  unicAte  i.‘}iiecl  with  nn  oHicer  of  iKe  Compmiy. 


I 


w  I 

2  f 


c- 

1 


.  ? 


^k53  0-'^  ^5o.0  0-‘*f  f.po.OO-'T 

e4A..7  5-‘r 

- *4.7  5  - 

— ‘4.C0 

*  — •35  4-'^f^ 

1?  — O 
O — '*3  5.0  0 
O  —  *  4  .0  0 

0  — *4 .0  0  -  ■<  - - 0 

'->* - ^400  t'f - .  C  „ 

— ’’5.0  0*-'^  — i.OC-  — 4j=:cf--- 

- lu.C0‘’-i^-r 

- -  5.C0®-'  •'19050-  -  1150-'- 

— •’4  5  0.0  0'’-. 

- ojOC®-*: 


*•  3  a.e  c  ^  <•■ 


IP  2 

Ipf  2 

P' 

IT'- 

ip’.^y 

Wv 

l|**v 


L. 


1 

f.'A-  i  2 
jlAy  1  5 
jkAY  i  6 
Swy  1  7 


I'A- 

b- 


2  2 
a  3 


-3  -5  5 

‘A  r  o’-> 

y  ij.oo*-' 

(;45  0- - •i£o.6  9''- 


ll..  2  5 


^ico.oo’- 


£  3 .0  0®- 


f  1  4 
A  1  C 


A  I 

1  'i 


1,4  0  0-4 

' - -  <i.n  o“--' 

'T'lO.O  0^-;' 
'T—  5.0  0*- 
— £jC  C*->‘ 
-^-.jCO  -  • 
'f'  7.9  4*-  ■' 
-'-35  0- 

1-17  35  9*-  ' 

£.C  O  - 


C.7& 

3tc.6C 


Ia.  .i  s 
2  6 


-‘-A.  .CO 


O 

‘-53  0  - 


JIT 

V-’ 


ifjf 


3  1 
1 
3 
3 
3 
6 
7 

1  0 

X  A 

i  6 


3  1 


3  4o3  0 


STATEMENT  OT  TOWN  ACCOUNT 
rON  MONIH  INOICATIO  BELOW 


#6 


Fr»nc««  G«  C*rroll«* 


IN  ACCOUNT  WITH 

THE  MUNSEY  TRUST  COMPANY 

MUNMT  suit  UINC 

Ws\SHINGTON.  D.  C. 


II  this  ctAtemeot  it  not  currect  in  ^ery  pArticuUr  kiodly 
communicAle  direct  with  an  oftcer  ol  the  Company. 

C«  AAkAlKC 


9 

1  1 
1  2 
X  Z 
X  c 


>917 

/*  o 

;  or  0  -- 

y-  U.A.  o  - 

/i4  4x-5:- 
o^O  - 


.  c 


y 


ssr'o 


t 

L 


y  £-0  0. 
y 

\ 


— y  “a 

•'  2  5  .C  0  - 


✓  * 

'^31x50 


y  ^ 

lu£  3  - 


ALANCe  NNOUGHT  rONWANO 
rnOM  ULST  STATtMCMT 


Hi-  6 

1  t 


/' 


/ 


OO 


4  0  0 


10.9  0- 
5  5  4.2  Tt- 
8  50  0 


/o 


•  A  0 


'  7  8.' 


0 


r  1  3 

■'■.1145  0*-' 

/ 1  -j  «* 

••■'1  s 

■y.  3/5  0*-- 

0.7  9®-/ 

■f>  i  e  • 

5.7  o'- 

5  -  £ 

''‘S  3.0  0*-' 

|7  xo 

^  X.0  0-' 

^  4  0*- 

% 

91  .e  * 

y  30  0 -• 
OOO'-' 

'  y5  -Coy- 

M  i  .• 

^  5  .6  d-.- 

o050®-v 

'''l  3  5.0(r- 
^  3  5.C0®- 


y",  .7 


';^5.oo^--' 
''^i.c  o’-  • 


^17 

Vj*.  1  7 

i.*  i  1 
2  2 
z  3 


1,7  7  a.7  N 

1. 5  9  9  •'*  9  .. 

1.5  9  4,7  4  .. 
1,5  9  f:.?  4  .. 
1,5  9  -.7  4  .. 
1,5  e7.t  -  V. 
1,5  e  oo  4  A 
1,5  5  1.5  4  •„ 
1, 5  4  r  •,  4  •.. 
1,9  5  o.A  4  ■„ 
1,9  e  7.-  4  V. 

1.9  6  4...  4  T? 

1,5  8  4  V 

1.9  7  o".^  4  •„ 
1.9  0  o.v  4  •., 

1,£  a  7.V  4  •;. 
1,£  6  x.v  4  -.. 
1,4  8  **.7  1  i. 
1, 4  5  3  4  L,  •.. 

1,0  9  J.  4.0  ... 

1,0  o  o  i. 
9  4  4..,  7  •;. 

1,0  o  4  .i.  L.  ... 

1 3o4  o  r 
4  4  o5  4  ., 
'A  4  45  4  •., 

4  0  4.3  4  -2 
1  9  75  4  .. 


1  9  X  .0  4 

1  83-4 
1  7  9  .o  4 
5  £  5.9  4 
3  5  45  3 
3  5  05  3 


y 


STATEMENT  OF  YOUR  ACCOUNT 
FOR  MONTH  INOICATEO  BELOW 


#7.p 


KranoBfi  0.  Carrclli 


IN  account  WITH 

THE  MUNSEY  TRUST  COMPANY 

MiiNtst  sLilulsr; 

WASHINGTON,  D.  C. 


If  lki<  ttaleiriFnl  it  not  correct  in  rvery  perticaUr  kindly 
ccBimMOM-Alc  direct  wiih  sn  ofiicer  ol  the  Compenv. 


0) 


1917 


BALANCE  BROUGHT  FONWARD 
FROM  LAST  STATEMENT 


IOjOO  - 
£.0  0*- 


'  s 

7  £.0  0-- 

!  1  1 

^3  5j0  05- 

r:  1  2 

y  7.7  ♦*>,- 

1  s 

dsBBC  0®-’ 

■  1 1  5 

y  £  £5  0.— * 

'.4  e 

/I  25.0 0^  ' 

■  ee  C 

/  1  £0.0  0 

■  \  4  T 

y  105  0®-/ 

/ 

/ 


4.7  4  -• 
13>l  C®-- 


1  2 
1  3 
i  s 
1  1 
1  C 


yl 

/ 

y 


Xj  ^ 

i4>^o; 

8.7  9 


o 


^XXaC'O-'’ 

'  55  o’-' 

•'  oOjOO*-' 


^ii5  — 


15jCC°-'‘ 


4  0  .r  c 
xjOO"-* 
£.0  0 


o  .0  0®-  • 


OSTl  1917®*'®*'’* 


otTti917 


.  1  5 


C  3 


9  1 


t,  o  1.7  C 

'  A  0 

/'3CO.CO 


2-.-I  2 

J|Lt  a 

S 

y,  1 1 

ii.'d  2 
j-.*l  1  ! 
I'A  1  5 
1  9 


i'.J  2 
Jffi  Z 
M\  2 


f 

^£13 

iftr  1  R 
IT'- 1  5 


6 

9 

1  2 


3  0  45  6 

49450-.. 

4  9  4.2  o 
£90-^4... 
£  5  O.o  4  ... 
££930-.. 
o  9  J.1-  U  -.. 
1  9  xl.  0-.. 
1  O  8.7  0 

1  ou  .b  U. 
ioj.40- 
17f,.oO 
l£3- 0  . 
1  1  o  .b  5  •.. 
6  x.t  5  •. 
u  V  .0  5  *. 

54.7  5 .. 

iy<x- 


1  0 


t  ■  -  “ 


1.0  5  7-  4, 

9  F  7-  4  , 


1  z 

I 


^  Z  x.O  0  - 

yi  £  05  5* 
y  4  4 ,4  c  ® 
yi5.>7  - 

'  19.9  0 
7.b9 
^  lo.ee 
15.0  0 
x£>0 
y  X.0C 


7 


Jj  0 


X  3 

•  4 


/i,l  o  4.^  5 
/  IS.'C 


7  4.7  0 


SS.C  0 


/■ 


/  1.C 


fc..  1  6 

i4,yC 

|x3  1  r 

U.V  W 

r-  2  3 

1,1  7  x.-j  5 

Ic  X  4 

1,1  8  0.0  5 

1,155.05 

1,1  5  4.0  5 

w.  0 

1,1  4  35  5 

jx-  1  0 

1.019  -C  0 

1  1  ? 

ti  4  4..,.  0 

.If.  1  3 

L*  ^ 

f .  i  5 

U  0  ^  sC  .y  * 

115 

a  C  X.J  4 

b  1  7 

4*  2  2 

Vi  -w 

7  u—  *T  • 

1-  2  X 

7  V  5  b  4 

b  2  T 

7  7  4_  4 

i>.  2  7_ 

7  7  55  7 

i 


ITATfMtMT  OF  VO'JH  ACCOUNT 
fO*  MONTH  INDICATED  atLOW 


7r«ncac  n.  Curroll. 


IN  ACCOUNT  ariTH 

THE  MUNSEY  TRUST  COMPANY 

Ml  NIMY  BULCMNC 

WASHiNGlON.  D.  C. 


11  this  atatement  t»  not  correct  in  every  j>«rtic«Utf  thirdly 
comcnunicale  direct  vtkK  «n  oAcer  ot  the  Cocnpeny. 


•AtAMCc  SfiouoMT  ronwAno 
mOM  iA«T  STATCMCnr 


<■  '  “is.OC 


•a.jCU-'*' 
r  i  4-^  -'f. 

'-5  Q  ^ 

i  '4  d.4  5  ^3.  5  0 .0  0  -  ^ 

^  A -,34.  Jr'  / 

0  '3-^0-'^  *4.C0  -•^ 

C  •'y'7./C 

If  i'  -N.C  y  -  J'’ 

“  ^  '73  0 
'■  '  -  .r'  0  -  »• 

^  ^  r  r  ^ 

—  .r»  u  • 

^  ‘  f'  ^  wJ 

^  .0  — 


9  7  O.v  5 
4.7  c 


!  **’■ 

•uw  aAu.au 

1  MM 

••793  7 

Uvi  z 

< 

4 

4  7  7.,  r  ■. 
1, 4  4  . 

r 

5 

ii  4  5  w  jC  4  ■.. 

1 

1.4  N  9  £  N  V 

2 

1,3  0  0  U 

.‘tr 

4 

1,3  0 

S 

1,1  0  7.ci-. 

hti 

2 

1,10  3.4  7-. 

P'  a 

9 

1.0  9  0-^7-. 

rr- 1 

6 

1,0  9  u-i  7  . 

Kr-  a 

3 

1,0  8  OA.  3  '.. 

Tf'  a 

4 

1.0  V  o.~  0  .. 

t*'  a 

9 

1,0  V  7.7  J  .. 

f  -  s 

9 

1.0  V  £>.c  J-- 

JT*  2 

9 

IfO  V  J  t  w  ■■ 

i" 

1 

1,0  7  7,0  -u 

u.y  0  - 


-  *3  '  - 

— '  ^  r  'z  - 

—  5  -  • 

J  - 

->• 

—  €».'^  V.  * 

- ' 

— r  »  .  . 


■•*39- 


A  o  .0  C  •■ ' 


1 

1  7 

1,0  u  7.<  3 

! 

^  1  a 

1,0  3  7.4  V 

t 

Lv  a  0 

1,0  3  =.y  U 

\ 

Ni  1 

.*1  0  *  •'4  V 

• 

^.2  1 

1,0  4  0 

Uv.  a  a 

1,0c  t5o 

C  .  : 

x.-.  7  111  2  B 

1,01  7.-  7 

j!  4 

^i0  *■  ■“ 

r 

M.  1  1 

S  0-..  4 

» 

<r-  1  2 

r  4  i,.v  4 

li-r-  1  3 

5  4  fc.7  j 

a:'  1  5 

£  3  u_  3 

1 6 

9  ;  -  .V  3 

w  4  1 

Ce 

•  ..  1 

••  4  ui  .3  5  )  a  1 

l.x  ~  4.,  1 

»  .  - 

^  C  »  '  .i  1 

/  V 

»P.-  ..  4 

*,V  r  w.y  - 

; 

19  3''  4  ? 

STAUMINT  of  ViiOI  ACCOJNT 
EON  MON'H  ikrilCATEO  BELOW 


Vriivcaa  C.  Car  rail. 


THE  MUNSEY  TRUST  COMPANY 

MlNsK>  aCMt'l*''. 

WAASfllMiTON.  ')  r 


if  tK  t  :-tAtrfrenr  it  nc.  ci»rrect  in  rve'y  p<tiri'‘ttUi  kindiv 
comrnun.c-i*t  direct  %wiiK  ap  ofTicer  oi  Co(Pp4%Ry 


\ 


•AlANCC  He^OUmMT  rOAVtAAd  .  t 

rncM  kAeT  eTATCMiNr  » 


*  '  'A^  'OCA01MT* 

- _ _ 


5  •  F4  i  u  3  d 

i  i  ■'^e  4  i/ 4  — ’ 
-  1  'E  rl  c  5.C  0 
J  '•  '■  /  ?A  C  3  4  -A^ 


-  A' 

-A' 

-.1  «v  .c  0 

-  •  ■'Cliojo  0 


■’1  2;  0.C  0 

'''  ;3or)o 


•2.4  0 

d5.0  0  -«<■ 


^ '  .7  0.0  0 
z'j  NSfiO 
p  ■*  \-X>  0 

Nis.OO-*  C-'*x.6  0-^ 


- 

47  3  J  4  ■'  L 

.3 

4  7  3-4 

i  y 

C.3  7U.5  #. 

a  r 

/  84  W  .1-  W 

i  2 

.6  u  a 

•i  ^ 

7  *  9 

•  I 

;■ 

1  z 

4  5 

V 

3  101.9' 

% 

1,1  e  7.4  c 

,  4 

1.8  7  f  '. 

s 

1,  c  6  £  —  5 

■  1- 

9 

0  7  -./X 

#■ 

1  B 

0  c  j-7 

fr 

2  1 

7x0-7 

r* 

2  2 

u  X  r  —  5 

•  W 

1.6  1*  r- 

a  9 

v  1  u  .7  u 

>r- 

a  9 

oxx.7w 

TJ" 

1 

i»  0  ti.T  ii 

c* 

2 

u  0  7.7  u 

!«*• 

t 

cC4.7u 

#' 

1  4 

c  03X& 

I- 

X  8 

U  C  A.  A.  C 

(L* 

1  9 

4  3  7—  u 

V- 

a  0 

£  7  liA:  u 

-  ’• 

4  c  1.7  C  '  »- 

3  4 

e,73...u 

b-'  * 

f  »T*L 


1  6S3  4' 
A.  3  .4  b 


B  C3Je6  y 
3  0/ 


a  « 

fr  g  6 


f  •  1  8 
.li  a  0 
Id  a  1 
.  D  a  a 
:  V  a  9 
.  L  a  a 

I  wT  a  a 

( r  • 

'  r»  a  a 


8  3 .  V  ^  v 
bs'ui... 
7  0.4  !♦ 
o73i,. 

W  4.3  4  ‘L 

a:  S  a.3  3  •. 

5  1-*.aS-.; 

£  4  N  9  1. 
C  39.79  4 

1  3  8,9  9  Ei’ 

2  3  5-}  S  L. 
1,0  3  9  ti  5  V 
1,039-  5-.' 
\0  3  TA  5 
1.089-2  5* 


STATCMiNT  VOUM  ACCOUNT 
FON  month  *NO»CAT£0  OELOV 


Hi  AecooMT  «m« 

THF  MUNSEY  TRUST  COMPANY 

Mi  N«T  WtLOUHi 

WASHINGTON.  D.  C. 


Fvoncoo  Cc^xr^ll^ 


II  thi#  ■tAlCRieni  ’•  not  correct  ia  pitmilAi* 

commuti*CAt«  direct  wiiK  mn  oficer  ol  tbe  C4»mpAay. 


,  MTi  eceoAiTe 


•ALANCe  BAOUCHT  roAWAAO  g 
rAOM  CAST  BTATIttlAT  | 


- 4  x.>  S  -•  -  4  X.5  0  -  .1 

-  ./O®-  '  -  35-*---  - 

1  0  b.7  o'-  —  i,  6  5 .0  0  -  • 


- 1  0  6.7  0*- 

- X  .0  0  ' 

0 

— —  cr  c  - 


-  •*  K0  .~  W 

- w  .4  ^  ’ 


0  - 

-  .j  3  - 

—  3  i.  -c ...  9^- 

—  i  1  C>  - 

A  -c.  3  - 

^  j  6  C.  - 
y.y  3  - 
—  r  ■  • 


- 

_ -  1  w  .1  O  ^ 

ST*lf  M[K.  or  YOUR  aCCl’UNY 
.OR  month  INOiCATtO  BILOW 


1  *9  5. B  5 


0  V  X  643  7 


5  0  *^4  6  X.6  6 


13  W  «  7t>3  3 


:v  4 
IN  7 

1  ■ 

iA.  1  6 

M.  a  a 
MR  a  a 
IP.  a 

1  t 

f«  1  » 

fa  a 

3.0 
1  1 

1  a 

a  s 

3  1 
1  3 
1  8 
a  0 

a  • 

a  s 
1  0 

|XT  i  ) 

1  a 

k.-  1  a 
?;•  a  9 
act  1  3 

f  i.  i  ' 

• 

fw:  a  5 

MV  1  8 

ki?v  a  a 
ic..  a  9 
Lx  1  o 

fct; 


_ *Sii  .-r- 

*  Sxxli; 

5  4  o.>  o  fc 

4  0  3.47* 

X  5  7j0  da- 

033  d« 
c x3  da 

5  4  0.7  5  * 

4  4  oA5 

4  3  380#. 

X  3  o.a  0  o' 

9  0  X.4  6  V 
b  o  b.6  0  « 
e  S4x.  4y: 

e  5  55xa 

b  4  9  x!  tf  i- 
•  8  4  33  9  o 
1,^24.77* 

8  0  43  do 
o  6  7.d  d  it 
o  893  d-. 

X  1  7^  5  1 

3  O  0  .4  X  .. 

3  5‘»  4  . 

3  r  i.9  3  -.. 

:o.>  .>x 
j  5  X  4  X  V 
3  X  o  .4  X  ... 

3x  i<. 

3  4  x.v  1  V 
3  3  xx;  7  a 
3  3i.7t) «; 

3  4  3.7  o  o 
31S..V<S8 


I  ACCOMMT  WITH 


THE  MUNSEY  TRUST  COMPANY 

MUPMSt  BUIViNNC 


Tianrcak  0*  Carr^il, 


WAxSI^NGTON.  D.  C 


II  this  atAtemrni  i«  noi  correct  in  every  pariKuler  ktndly 
commwnKAte  direct  wiih  ao  o&cer  ol  the  Compeny 


•AtAACC  BAOVOHT  rOAMANO  f 
rAOM  CAST  STATCMCNT  f 


_ 9 


Ux.  * 
kc-  i  4 
k.  1 9 


X  t  .C  C;  - 

-  ."cr- 


-  -.7  5'- 
—5  7.r  C 
—7  C  c  /- 
—  3  3  "  Nil::; 

■"I-  ^ 

"  .  £■  r> 


- 1x00- 

- 2u.0C^- 

- 1 x£ 

—  3  5£Q^ 

—  5 .0  0^ 
— '  3.4 

—  4  5  .C 

- 5  £)  C’- 

- xli^- 


2  5 .0  0  - 
•  5.C0- 

■  J  .C  0®-  • 

—  .-.X  5  -  • 

-  5.0  o’-- 


-3  9  Xx;  5 

-  xx.7  5*-^ 

-  3  5D0®-.- 

-  7.7  0®-' 
- 5.0  0^-^ 


■  5  0  - 


—  03  0 


4  £  xl:  9 
.7  ' 


i  2  9  X.  6 


it  a  6 

9735x 

9  7  43  X 

Ir  1 

9735- 

T '  a 

9  0  3  .>  X  .. 

3 

9  1  4X  1  .. 

y-'  * 

9  1 0 .4  0 ... 

fi-  7 

fa  5340- 

1  V  1  0 

1  5X4o  V 

,♦14 

1 1  o4  c  c 

^  1  a 

1  0  0 1  0  « 

»  0  1  7 

j 

31*ow 

ill 

5  1  45  5  X 

>•  a  4 

5  003  5v 

1  9 

50x3xx 

iu  3  1 

4  7  13  X  X 

^C<  a 

4  5  13  4  * 

tar  1  4 

4lu3  4i, 

x,  X  • 
Xt  X  9 

lx-  a  9 
.u  a  7 
#*  8  a 
Ml  a  9 

If-  3 
y-  4 
y-  9 

y  1  s 
v- 1  a 

to*  • 

r.  a  a 

8'J 

• 

0tX* 


X  1 13  c  « 

4  0  7.9  c  a 
3  C.  4.9  x-- 
3  5  7,v  4  X 
3  5  5^?  1  * 
3  5  03  9 V 
3  213  9-- 
3 1 oo  9  , 
3153?  . 
3  Otl  <• 

3  C  0-.  - 
o  A  93  0 1, 
civ  .7  9- 

4  ^53  4, 

4I.S.79  n 
.  3  7d.79# 
.3  7  XjOO  . 
7^  -  ■-••>> 


444 


#  X 


4-» 

a 


4-* 

c 

'^V 

*>  r 

N 

V 

o  in 

07 

O 

‘D  H* 

00 

•  • 

rH  O 

♦  • 

O  07 

07 

CTr  O 

O  03 

H* 

"O  i'^ 

O 

r  i  f 

H* 

1,  rn  ^ 

jic-  lo 

o' 


3 

tc3 

o 


z> 

Lu 

“O  r' 

i  - 

r.) 

M 

I- 

o 

^  C 
-  3 

C  0 

7 

z 

3  O 

o  w 

r.l 

CJI 

cn 

•-4 

« 

CD 

^-4 

♦-> 

H 

0 

0 

0 

< 

2 

< 

s  < 
s, 

D  fl 

s  Q 

i  $ 

•.t 

►  » 

«*  •« 

z 

CQ 

UJ  u. 

r- 

•'i 

I 

c/7 

£ 

*0  ■  3 

'  D 

'  » 

a) 

H 

rH 

< 

r-4 

2 

T3 

."7 

< 

C 

'1 

"•1 

C7 

"T 

2 

D 

s; 

C 

4 

a: 

D 

r~ 

UJ 

•n 

'  1 

i: 

-1 

UJ 

M 

r 

X 

?.  '  3 


:)  f-*  ^  (0  c\3  m  a")  fo  oo  ^  co  i*  t  c^-  ro  03  rH  oj  ca  oa  "  < 

)  r-«  r  <  o  (  ■)(  ■)  f.;v  03  O')  C'-2  0“>  >•  o  (  >  (D  If)  lO  lO  -i*  r  -i  fv.  O)  lO  lO  ^ 


«-l  iH  fH  rH  Tf  H  r  ^  O)  I.  :  C>  O  C  )  C')  O 

rj*  •:!•  o>  rrv  a)  ai  fn  LO  ( >  "O  rH  r  ^  r  1  r-<  r,)  (\*)  ro 


•t  »-•  •  «.(T)  o  o  o  <0  ra  *0  o)  lO  0,3  c--  tv-  {v.  ,-i  co  <o  f'l  o; 

.  i  {M  ro  '0^0  C',  CO  07  cn  t^  J  '0  to  ^  O  ^0  07  07  07  CO  CO  C^ 

i  ov  tO  Q  CO  lO  'O  -f  -t  i*  '1’  -f  CD  O'  07  CO  (j7  no  no  fX)  O)  no  lO 

mO  f  <  c  ro  'O  ►o  03  03  0  '0  '  fO  '0  ^0  o  lO  m  10  lo  lO  10  10  10  to  in  in 


07  ^  03  03  (0  ^  in  o  in  'O  03 

07  03  f T)  07  10  03  O  o  o-  lO  m  r-t  +  rO  ^ 

CD  fO  tX)  03  rH  fH  o  fO  ‘0  ^0  'O  '0  fJ  ^0  fO  m  lO 

m  tO  ^  ^  rH  rH  fH  rH 


A '<'>{<  ;<  A,  A  )C>f  /C  y;  /_  yy> 


o  -J*  o 

‘^O  O  O'  ‘  ' 

CO  n 

03  f  )  o  -i*  ( .7 
lO  (  7  lO  03  »n 
03 


CD  m  -?*  '  >  irj  o  o 

in  t^  T'  •  )  rH  ro  (:d  o 

•  •  •  •  •  • 

m  03  '0  in  03  ^  'J3  o 

rH  r-«  rH  07 

in 


CD  O  07  o  O 
fO  o 

•••••• 

^  oi  m  03  fO 

07  O 

10 


O  CD 

CD  > 

•  • 

O  lO 

in 

t'- 

rH 


^  /x  ^  x 

O  O  O  O  07  07 
0  0^7  O  lO  '9  07 


CD  o  lO  o 
^7  H*  ro  m 

ro  rH 
( j 


r-  ^0  a) 
rO  lO  ^ 
fO 


O  cD 

o 

o 

CD  ( D 

c  > 

oc* 

• 

•  • 

in  rf 

rH 

r- 

rH  03 

■t 

^  rH 

in 

'  ul 

'  < 
I  Q 


07  07  ro 

H  PS 

•T)  r-S  ^0 


in  07 

O  ^  *r  OT  OT 


03  03  '- 


a 

D  O 

Oj  o 


*Hm  rHtv.roH'H'CDHcDO'nL'7rott)coa7fno7 

*0  «H  rHH030303  r-lrHrH0303 

^  •  •  •  Q)  . 

Oi  c  x>  u  c  ^ 

ctf  d)  flj  ;3 

1  ^  fx«  S 


Account  No. 


S': 


Vr 

V 


; 

Oq 

V.'i 


/ 

0^ 

<\ 

®o 

r-  ^ 

V  Os. 

sS 

vS  \S  vS 

p  fSv 

> 

> 

> 

> 

> 

> 

rj 

1- 

Vi'v 

! 

-3 

v3 

vS  VS 

J  o% 

Cs 

Cv. 

*n 

<»o 

Ci 

*0 

n  <>5 

>- 

<^N!)  U 

if) 

VA 

Ov 

v» 

o 

1 

V. 

K» 

r- 

-3 

^  « 
^  •N^ 

> 

•s. 

If)  ^ 
<\vs  v9 

>  > 

vS 

>• 

s 

1 1  i 

r*  r—  r- 

t  c 


Ot> 

'n 


•i-  r^:- 
:3 

^  -3 

^  'uj  l}' 


-J 

JT 


< 

% 


1'^ 

^  : 


-1^ 

St 

%5 


</i 

z 

ui 


V 


\ 

«o 

3- 

/< 


o 

o 

o 

Vo 

X  1 

o 

o 

o 

«• 

o 

*n 

2- 

o 

O^ 

o 

o 

X  Vo 

-o 

Vo 

3- 

Vo 

> 

Vo 

2- 

f*% 

““ 

> 

t  • 

'ti 

k 

0 

l:' 

c 

0 

Q 

o 

o 

O 

\ 

a- 

j 

o 

ri 


\  * 


o 


',  <  ^  '.  V  ^  ij  ^  >.  A  ^ 

'  2  I  I 


o  c  O  •'J 

®  o  o  o  ® 

^  r— 


t.N 


»; 


o 

«) 


«o 

o 


o 

3- 


o 

o 


o 

o 

o 


^  ^  \n 


-  o 

,V  "-v 

^  ^  O 

<3 —  • 

o 

Vt)  3 


5: — 


O 

c 

6 


O 

Ci  0  0  ® 

0 

c 

°  °  ‘  0  0*^° 

v> 

0  ••>  €>  o  »  , 

o 

o 

D 

o 

l>  Vj  &  0 

- 

5  « 


\ 

5 

to  ^ 


“  *0 


”3- 

n 


o 


vn  cr  —  — 


to 


r 


C 

'i 

QC 

o*> 

^  - 

*0 

fO 

Ai 

Aj 

^* 

&> 

•n- 

r*  0* 

A 

A 

> 

r" 

o 

O 

o 

1 — 

> 

( — - 

-J 

3- 

a 

" 

> 

•o 

0 

>  « 

f 

•O 

*0 

»»^ 

Vr 

Vc 

i — 

O 

'J 

- 


o 

rfj 


« 

r-  T 

o% 

A>  <'■■ 
'nS  r 


r- 

>» 


0» 


-  ^ 
i 


>  «<J  U)  "T 

i: 


o  o  'vj 

r~~  ^  o^  o«a 


t? 


'O 

<% 


o  H 


I 


'”0 

^  Vj) 

Vo 

% 

o 

c 

0^ 

/ 

’V^ 

<0 

<a 

>  > 

o 

»o 

<a% 

A 

"3 

r-- 

oc  — 
'  /S 


ir 

* 

\ 

/> 


--r=( 


b» 


^  c- 


!j\  ->S 


W  If) 


v^ 

w 

N 


I 


'I 


X  S  'S 


^  -j  c 

^  c-  « 

«-:  <^’  o 

:  ~ 


o 

o 


> 

3 

ao 

3 


«»- 

o 


o« 

> 

-X 


> 

o  o 


>;  S 


tx 


-I 

o 

•i  \ 


ri 


— 


/- 

> 

> 

.1 

f 

' 

A 

» 

A 

.-V  Vi 

/ 

A 

>CX 

><  X 

\  ' 

X 

o 

o 

o 

o 

O 

«o 

o 

o 

o 

o 

o 

o 

o 

O 

C 

c 

o 

'o 

Q 

r- 

Q 

fT- 

« 

o 

.w  - 

fo 

o 

o 

o 

C 

f^\ 

o 

<D 

W 

o» 

Vo 

-1  O 

*r> 

Vo 

fi 

Vo 

M' 

2“' 

o 

fO 

« 

~~ 

•fO 

*\ 

o 

— 

4 

•\ 

o 

i> 

fS 

f . 

o 

o 

c 

»» 

o 

■  "V. 

\  ; 

V.;, 

v 

I- 

T- 

J 


2 

''O 


^- 


o  C 


o 

T 


-■ 


i> 

c 

y) 


i, 

o 


-J 

36 

3  ID 


Z 

Ck 


i. 

5J 


’s  3 

"■.  c*  - 


-1 


JJ  r*  o 
•  ^  #o 


J 


c- 

> 


C  r't 

-  n 


^  t  '  yv> 

'S  C? 


1 


-  r( 
r) 


^  o 
c\  - 

C>4* 


-  c:—  k 


c  ^ 

y 


0^ 


NAtHE 

ADomm^ 


^  4 

/3 


‘^i 

93 

•  Iff  • 

n-i 

9' 

‘'""l 

i"i 

tf\ 


xSUE? 


•Ay  I 


MTI 


f  7,7^' 

14  .C 
‘4  I  .4 
4  •  •  4 

j-7  .t 

■*■7  *4 
sx»L 

St  At, 

Ht  $L 

hs’»L 


\ 


Tm 


4^  *T<* 

9Ka*^aJ^.J!4  au-ct,^ 


Cti/iAAUX^ 
I  kj  1/1  » 


447 


iTias 


V 


Account  No.. 

NAME 

ADDRESS 


‘^  '  j , 

It^  1 4  0  0  f  .9-0  ^  ^ 

V  r\  /y  f .  <^--«  'X 


/4 

0 

0 

t  ,9-0 

X 

/ 

0 

0 

! .  tf'-O 

vX 

/jr 

0 

0 

\ 

0 

^  3  S’ 

O'" 

6 

0 

t.  9- -0 

X\ 

/ 

>/ 

c 

0 

L  $s- 

6 

az 

r 

0 

/  •  9—9 

X 

\ 

0 

0 

1 1  9—% 

Jo 

S 

»5 

D 

c 

sss^ 

vN 

JT 

c 

0  ^ 

0  0,  0  0 

5" 

t> 

© 

/.  ivT 

It 

t 

0 

/  •  0  0 

■X- 

/3 

V 

0 

7 ‘O  0 

\ 

• 

0 

0 

/ .  a  0 

\ 

1 

»• 

p 

0 

/.  0  0 

>/ 

/>r 

c 

0 

sSo.  0  0 

y 

^7 

0 

0 

3  S’  a  c 

/ 

4  IS.  *3 

1 

*  > 

; 

/ 

Cl 

e> 

3  0  • 

5" 

d 

0  7  4  U.o  0 

t 

0 

7-4S 

^ 

.  /> 

0 

0 

d.  0  9 

X 

•f 

p 

0 

!.  0  fi 

^ . 

/ 

!^o 

0 

0 

3.76 

X 

n 

c 

0 

S’^  e 

/ 

n 

0 

0 

d.sj 

7^ 

- 

'.  ’  r. 

'  * 

fc. 

JiLA/  \^  . 

:  i 


C  c  ^-3^ 

Oo  K' 

P  o  i^SfC  a  ;  ^ 
f>  o 

e>  o  UxiL  ,  X 

P  o  dS’d-a  'X  »; 

u  /^.po ;  '^;: 

«..<»-.  ^,.et4-^-: 

•  O  1*0^  '  X  :• 


•,SL^. 


O 

o 


•K' 


?'?' 

•ffr 


:/a 

t^l.i  ‘fb 

*f(.  1  1 J  .  J  / 
uL  i  tj  J  ,  *' 

^LL  t  S  77 

I  f  f  j~ 

4  J  »  IS  ^ 

430  I  J  ^ 

V3  i  3  .  ^ 

3  3  , 

4>  I  3  3  . 

^i-U  9  I  j 
45>.|  •».  L  .  /^ 

3  ll  2-L.  J 

3^  «  0  r  ! 

3 1 «)  •  /  ; 

J  I  7  0  ;  ;  tT 

3  I  L  e  /  i  ^ 

3  I  -i”.  0  f  i  0? 

i  (b^«  I  *  " 

' 

i  0  0  I  ! 

7  0  •  4  I  /^ 

(»  ]  0  4  j  Z^* 

42  i:«  U  i  /  ^ 

I 

4  I  « .-r^  1 

I 

m  0 ,5t| 

4lX5^  /o 

41 1  :SJ  ./? 

40tjlj  J  .O 

u  *  A  !x  L  .1 


\u 


M-gLIfJ  J 


4  •  3  |X  (.  I 

40  f  !9  > 

I 

379>3 
3  4ij  63 
3  Jj'dJ  i 

J3  i!»7. 

33<t|«?  I 

; 

>77  17  ; 

. — |>4-T|a.l 
_  _j?  7  t  >1  i 


Sheet  No. 


T9rms 

RmUng 


'  L><^6-34 


p 

0 

/  7  0.  9  0 

'  t 

/  '70.  0  0 

c 

0 

2 -IS 

» 

0 

i 

J  S.  9-X> 

6 

.  0 

30.9-9 

0 

c 

So-  1^ 

P 

0 

H’^s 

0 

t 

c 

S>  t  0 

P 

0  f  1  1 . 9-^ 

P 

e> 

7  7  • 

c 

p 

0 

lh-0 

'v 

D 

*4 , 0—0 

0 

f 

0 

f  .  O’-’C 

e> 

^.So 

i 

» 33.  n 

0 

/  '  P-O 

l» 

0 

*4.9-^ 

<? 

0 

7  •  •  Cr^ 

» 

D 

S'  02/ 

P 

P 

P>7  0 

d 

Cl 

.S .  O’-^O 

0 

0 

9  t 

p 

C 

.  #“• 

e> 

0 

/t  p-t 

0 

t 

3  s.  0  e 

0 

0 

f .  •— • 

X  . 


.y 


H3i  '\y 
1 1 

JT  V  7  2. 

s-ic  n 

■^11 

4J-J 

43% 

433  9  4 
3^X  %  4 
X<j  3  g4 

7%  4  g  4 

^7  5^  4 
a-?  I 
0  14 
tl9\  3u| 

!r/7  37 

Tt73  1 

15*^37 

f  4  ]  33" 

I  4  jr  I  5" 

I  40  I-T 

N  7  17 

I  iJ’  t'l 

tJH  »1 

f1  »] 


rnuM  s  M  \i>|  M.*i. :  ;;i 


I  I  '•  «  I  IIK  \  I 
M  \t  HIM  l<^ 
HI  I'  \  I  hs 
SI  |•|•l  II 


>  .Ml  rwi.i  i  III  sri«i:K'.\  n  m, 


01jp  QIarroU  lElfrtm  (Eo. 


I  s  r  Mil  Ism  I  II  l•l<'<l 


(!Imitrartiir»  fnr  £iimftliin0  iElprtriral 


<  «i\  i  KAi  ri.N«; 

<  0.\'.|  I.  1  |.\<J 
SI  l•l:ll^'lsl^<: 
K.Mil.N  I-  l-  US 


UlaHliimUiiH,  11.  (C.  21,  1916. 

i&nh>  til  Joseph  J.  Moete.  Colortu^o  Local. 


ri.  UNIS  III  H\>s  NKT 


Jan 

Feb 

Mch 

Apr 

Kay 

July 

Au^ 

Sept 

Oct 

^0% 

Dec 

1915 

Jan 

Fo^ 


9 

71 

To 

If 

Bip 

Rendered 

If 

W  ^ 

•31 

ft 

If 

M 

31 

n 

If 

If 

1933-35  4th.  3t.  I*. 

31 

n 

m 

m 

16th .  o  Ool .  Rd 

1 

If 

If 

If 

31 

If 

f 

If 

30 

ff 

If 

If 

30 

ft 

If 

ff 

31 

N 

If 

n 

30 

If 

ft 

If 

30 

If 

If 

If 

31 

m 

If 

If 

16 

It 

If 

If 

30 

m 

ft 

• 

16 

It 

If 

If 

31 

9 

ft 

ff 

31 

ft 

tt 

31 

n 

ft 

It 

15th  .  <Sc  Girard  Sti? . 

31 

ff 

tt 

ft 

16Sh.  &  Col.  Road, 

31 

If 

m 

m 

Ten  St  • 

31 

ft 

If 

>1 

19th.  A  Dlltcjore, 

31 

If 

If 

n 

1514  S  St. 

31 

«. 

■ 

ff 

28 

ft 

m 

It 

31 

If 

m 

n 

30 

If 

If 

ft 

30 

If 

It 

If 

15 

If 

It 

It 

m 

m 

H 

ff 

If 

It 

1468  aarrtrd  St. 

38 

If 

ft 

If 

31 

It 

m 

ft 

31 

ff 

II 

If 

30 

If 

If 

If 

31 

It 

n 

It 

30 

If 

It 

« 

31 

If 

ti 

If 

30 

If 

If 

n 

£0 

H 

tf 

ft 

2  3 

Vf 

ff 

ff 

Col  .  Rd  .  IClli  .  Bt 

26  \ 

*• 

ff 

•f 

16th.  r.  t!  Uto  . 

^  n  1 

i 

ff 

ff 

iHth.  '  ri  OtM  . 

rf'  1 

ff 

ff 

1 V  t.  >i  .  Hi  3  ♦  rr« »  rf» , 

7^0 

ft 

tf 

M 

If.th.  ..t. 

7n 

ff 

ff 

>f 

r 1 1  1  >  t,  1  .  K  t  ; 

n 

m 

ff 

?Z 

If 

f  ff 

'• 

»f 

ff 

•f 

ft 

ff 

1  i  ’• 

•  # 

ff 

15.47 

11.68 

2.57 

5-  75.60— 
1607.00  — 


.CO 

.22 

.91 

.40 

.72 

.49 

.69 

.90 

.40 

.93 

.50 

.39 

.00 

.50 

.44 

.66- 

.30 

.68 


4 

174 

220 

1 

3 

1 

6 

128 

624 

22 

285 

2642 

141 


23.90 

5«46 

21.17 

4.63 

10.66 

3.50 


.  13.36 
3.49 

-  272.27' 
I  38.03 
*  169.43 
ji  7.46 

r 

6.09 
e  -36 
7  .  V  6 
664.47  - 
2789.60 
.  3Ch.41 
7>() .  1  1 
.1  7.'l.66 

P.P6 
1  .OO 
.60 
.  -lf\ 
.6  1 


OAKI<i':i»  K»*I<WAI|J>.  .  .  ,  U,Or.6  72 


4  IIm  »  •«!  liM  M*Im«  *•*  .1  ^  I'fti  iitl  a  •  lw«» 

It*  wlMI«  tif 


440 


I'lloM-.s  mai.v 


K1  I  «  IKK  v) 
M  \<  MINKIO 
Ul  I*  MKS 
SriMM  IKS 


111  TWKI.rril  KIHKKT.  N.  U'. 


0hp  (Earrnll  lEUrtrir  do 


I  > r \i!i.isiii;i)  I'Kiii 


(Emitrartora  for  turri|tlttng  SUrtnral 


ruN  I  RACTINCl 
roNHl'I.IINti 
Sll*KliVIMIN<J 
KMSiSKKHS 


lHaBhingtuu.  0.  (fi.  July  21,  1916 
to  Joseph  J.  lioehe,  Colorado  Local#  Page  #2. 


191 


TI-.IIMS:  .Ml  S  NKT 


1916 

BROUGHT  FORWARL. 

» 

a 

1  1 

,  11,066.72 

1 

May 

316 

To  B131  Rendered, 

13.60 

June 

19 

If  H  If 

5.04 

1 

1  It 

30 

If  »»  n 

45.60 

July 

24 

**  **  **  C.  M.  Finch, 

200.00-4^ 

1 

31 

If  H 

7.26  Ij 

1 

Aug 

31 

rf  II  If 

.90  |! 

1 

Sept 

30 

nr,  If 

6.40  r 

1 

30 

"  "  ”  C.  B.  Finch. 

60.00 

. 

; 

30 

If  ff  It 

42.52 

,  1 

1  !■ 

30 

If  If  ff 

6.16 

!  1 

•  1' 

Oct 

30 

ff  ft  It 

605.60- 

!• 

IJov 

30 

n  n  It 

'  166.29- 

t  i 

Leo 

31 

n  n  n 

42.00 

1 

•  1 

31 

It  If  n 

109.64 

31 

n  n  If 

14.16 

1 

31 

"  "  "  18th.  &  Kye  Ste . 

•2,110.67-- 

_  1 

J 

1 

w  JL 

1216  10th.  St. 

64  7.60  — 

31 

"  "  "  Mer.sington  Renidence. 

262.69  < 

1 

31 

"  **  "  Beacon  Apartnente, 

1  34.66  , 

1 

t 

31 

"  "  "  -Fire-AiaTW87  !H?S6-?-8t 

1  ! 

! 

1 

l¥g8-«-8t 

1 

1 

1 

31 

"  "  "  16th.  4  Col.  Rd.. 

6.70 

1916 

Jan 

1 

If  ft  ft 

16.66 

Feh 

29 

N  It  II 

16.72 

Apr 

28 

It  It  m 

46.00 

Apr 

30 

m  n  ff 

1 

1  6.16  ! 

June 

30 

H  It  It  1 

17.36: 

20 

"  Kensington  Residence, 

i  1.20 

20 

n  **  ft 

71.01  i 

20 

ft  ft  ft 

2.00 

I 

i  „ 

4,440.0^ 

i 

CRXDIT3. 

1 

15.506.7^ 

1912 

§ept 

24 

30  da  note. 

199.34  ! 

24 

"  60  da  note. 

600.00  ; 

Leo 

27 

"  Cr  Umo  ! 

21.06  i 

1913 

1 

1 

f.b 

11 

”  90  da  note. 

1,000.00  1 

1 

Oct 

31 

'*  Cr  Meno, 

66.30 

1914 

1 

1 

,1 

Jan 

31 

If  ft  It 

1.76  ‘ 

1 

Feh 

19 

'*  Cash  *  ^ 

j  17.CX>  1 

1 

1 

Apr 

30 

”  Cancellation  lo/®  on  Re:frlgerat Ion 

i 

j 

plant . 

;  221.25 

•i 

30 

”  60  da  note. 

11,600.00 

1 

Sopt 

17 

!  •’  60  da  note. 

1,000.00 

1 

Oct 

17 

1  ”  loQ  bill  H.W,  Johns  Mansvllle, 

133.86 

1 

l| 

Leo 

31 

**  Cr.  ^etno 

||  36 .00  1 

ll 

1916 

i*OV 


Hoy 


1916 

Jas 


30 


9 

22 


To  Cash, 

n  n 


1.60  '  4,626.06 


ii 


300.00 

1,000.00 


No  Cr.dH  Allo«td  I.C  Material  Returned  WIthoat 
Is  AH  Caa.*  *  Deduction  .1  at  Lea#t  10  MKJTTOT  ■  tf»BHIED''IOS 


ill, 000 .00  i 

fc-i- 


10.080.74 


1 

j 

e. 900.00 

iXTS!5-.'7«| 


460 


Jiilj  «1.  1516 


3old  40 


^Boph 

\ 


J.  MofbB,  Colorado  Bldg* 


Local* 


BROUCBT  ?OHWARL...  #13,180*74 


CKIDIT: 

Ovidlt  on  aeootxnt  of  aaterlal  and  labor 
faralahad  Hra*  franooa  0*  Carroll 

ot  1314  8  St..  1.  W.  #778*68 


Cradit  OB  aooonnt  of  aaterlal  and  labor 
fomlahad  Mrs.  Franoea  0.  Carroll 

at  1786  Tea  3t..l.  W.  #8.166*44 


Credit  on  eoooaat  of  aaterlal  and  labor 
famlehed  Hra.  Tranoee  0.  Carroll 
at  1818  Q  St..  1.  w. 

Credit  ac  aoootmt  of  aaterlal  and  labor 
famlehed  Mr.  flarry  R.  Carroll 
at  1£16  10th.  St. 


#8.919.88 


#680*84  V 


-y 


Credit  on  aooount  ox  aaterlal  and  labor 
famlehed  The  Carroll  lleotrio  Oeapanj 

at  714  I8t^  8t.  1.  t.  #8.847*18 


#10,786.80 

IMOUBT  pm  UB . #18, 180*74 

AllOMBT  POl  TOO . #  1,866*06 


451 


U.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


287 


453  Exceptions  of  Defendants  JIarri/  H.  Carroll  and 

Fra}ires  (1.  ('arroll  to  Report  of  the  Special 
Master. 

Filed  March  1,  1923. 

Fomo  now  tlie  defendants  Ilarrv  K.  (^irroll  and  Frances 

* 

G.  Carroll  and  ])resent  these  tluhr  exceptions  to  the  report 
of  the  Special  Master  tiled  heri'in  and  say  as  follows: 

Kxce})tion  One. 

These  defcnidants  exc(‘])t  to  tlie  re])ort  of  the  Special 
Master  as  a  whole  on  the  following;  s^rounds: 

(a)  Tlial  the  Special  Master  in  and  hy  his  said  re])ort  has 
ijfono  far  beyond  the  ]iower  or  sco])e  of  the  original  and  su])- 
f)lemental  onh'i’s  of  r(‘f(‘i*(‘nc('  and  has  att»‘nii)t(‘d  to  adjudi¬ 
cate  questions  of  law  and  fa(*t  not  coniniitted  to  him  hy 
said  orders,  and  has  atteinpt<3d  by  said  re])ort  to  pr(‘clnde 
the  parties  from  ])resentinL'*  to  th(‘  (*oni*t  on  tinal  h(‘arin<]: 
such  oral  testimonv  and  oth(‘r  evidence'  as  tliev  mav  desire 
in  res})ect  of  the  ])]‘inci])al  issn(‘s  raised  hy  the  ]d(‘adin,<j:s, 
which  riurht  was  ex])ressly  reserv(‘d  to  the  ])arti(‘s  hy  said 
order. 

{h)  That  in  and  hy  said  r(‘port  the  said  S])(‘cial  Mastin’ 
has  att(‘m})ted  finally  to  adjndicat(‘,  and  has  re])orted  his 
conclusions  of  fact  and  law,  outside  of  the  (piestion  of  ac- 
countini^  between  the  parties,  altliomrh  his  ])ower  is  limited 
hy  the  said  orders  of  reference  to  tlie  report inii^  of  his  find¬ 
ings  of  fact  and  conclusions  of  law  on  the  issues  of  account¬ 
ing  only  raised  hy  the  pleadings. 

454  (c)  That  hy  said  re])ort  the  said  Special  Master 
has  attem])ted  to  adjudicate  and  fix  the  (pu'stion  of 

costs  of  suit  and  costs  of  the  reference  hv  taxim^  the  same 
against  the  (hdendants;  although  said  S])ecial  ^Vfaster  has 
no  power  under  the  said  ordm’s  of  refermice  to  fix  or  ad¬ 
judge  the  costs  of  suit  or  the  costs  of  the  reference  or  to 
tax  the  same  against  any  party  to  the  cause. 

(d)  That  the  report  of  the  Special  Master  is  shown  upon 
its  face  and  hy  the  record  to  he  based  largely  upon  an  ex 
parte  production  of  evidence  hy  himself,  (while  conducting 
himself  rather  as  an  advocate  for  the  plaintiff  than  as  a 
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judicial  olTicf*!*).  sided (m1  and  controlled  by  Idmself,  con¬ 
sisting'  ot*  a  ])r(*jndiced  and  biasoil  examination  of  certain 
recoi'ds  s(dect(‘d  by  Idmscdf  and  of  a  hostile  aiid  pi'ejndi(*ed 
re(‘xandnal ion  and  ccoss-exandnation  by  hims(df  of  the  de¬ 
fendant  aiid  of  the  defendaiit's  \vitness(‘s;  all  upon  a  ro- 
f)])eninir  of  the  ('ase  aftoi'  th(‘  parti(.*s  had  (dos(‘d  tlndi'  tes¬ 
timony  and  snbmitti'il  the  ca'(‘  n])on  testimony  so  adduced 
bv  them:  and  all  in  violation  of  tin*  said  orders  of  reference 
whi(di  liinited  the  r.nthoi'ity  of  th(‘  S])(‘cial  Master  to  the 
takimr  and  lieai'iii'-r  of  the  t(‘stimony  to  be  snbmitted  by  the 
])arties  to  the  cause:  in  the  doiiej:  of  whiidi  the  S])ecial  Ma^- 
tm'  delibiM'atidy  violateil  tin*  (‘X])r(‘ss  liTiiitations  of  the  said 
oT'diM's  of  I'dei'eiice  and  ai'roeat(‘d  to  himsidf  the  ])o\vers  of 
tlie  (’hancidlor  (‘Xpi'ossly  I'eserved  from  him  by  the  onho's 
of  r(d*(‘renc(‘ :  all  of  which  he  has  attimipted  to  justify  by 
th(‘  followimr  cont r;\dictoi*y  statennmts  appc'ariinr  at  ])a<j:es 
11-12,  1S7  and  221-2*12,  resjiect iv(dy,  of  the  Si^ecial  Master’s 
re])oi't,  namely : 

“While  1  can  havi*  no  t)ossibh‘  donbt  of  the  comdnsion 
T  hav(‘  I'eadied,  that  the  bill  of  complaint  is  widl  fonnd(*d 
on  ti'iitli  and  jnstii-e  and  well  snp])oi'ted  by  i'(‘ason  and  louic, 
a  comdnsion  1,  a<  brfon*  stated,  I'esisti'd  in  th(‘  eai'lier  stau‘(‘s 
b(‘cans(‘  of  the  n(‘c(‘s^ity,  in  th(‘  face  of  the  ])aiicity  of  evi- 
(hmee  on  the  main  issues,  of  satisfyim;  the  rtde  that  the 
])laintiff‘s  (‘ase  must  hi'  made  by  (‘irenmstances  and  facts 

cori'oborat iim'  his  own  t(‘stimonv:  it  was  onlv  after  an  t‘X- 

•  • 

hanstive  stndv  and  analvsis  of  tin*  documentarv  (‘vidence 

«  •  • 

]>rodn(‘ed,  ]»ai't ieida idy  that  t)rodn(‘(‘d  nmh*]’  my  own  call 
and  examin:dions  of  tin*  ])a]'ties.  as  well  as  a  (‘arid'ul  an¬ 
alysis  of  the  ph‘adimrs  and  t(‘stimony  in  (‘onm*ction 
4~h)  t h(‘i'(*with,  that  T  deV(do])(Ml  the  d(dail(‘d  facts  to  the 
])oint,  in  my  own  mind,  of  ov(‘rwludndnirly  and  coii- 
clnsividv  satisfviim'  tln^  nMinireimmts  of  the  ride.”  (  Pai^e- 
11-12.)  ‘ 


“^l//cr  fJir  rriflritcc  Jia*!  Jnf  coiniscJ  fur  fJir 

n’sprefirr  parfirs  and  wlnm  1  had  candhdly  studied  and  (‘\- 
amined  it  with  a  vii‘w  to  heariiiL:'  ar^u'imnmts  and  the  prepa¬ 
ration  of  my  r(*])oi't.  T  was.  njxm  a  study  of  the  record, 
ama7.(‘d  at  the  (h‘arth  of  (‘vidence  n])on  inpiortant  tioints 
at  issue,  and  was  sti'iii'k  with  this  atitiarimtly  studied  ])nr- 
])ose  to  avoid  and  prevent  the  introduction  of  the  evidence 
on  these  points.  Acting  for  the  Chancellor,  and  with  his 
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])rivil(\i!:<‘s  and  powcM's  i»i  tliv  takiiin:  of  ovidenec,  T  deemed 
it  my  duty  to  do  what  the  (lianeellor  himself  would 

do  if  tho  (*as('  had  hiuai  lieard  in  ojnm  eourt.  1  undertook 
to  examine  into  th(‘S(‘  thini^s  wliieli  si'emed  of  im])ortauce, 
in  order  tliat  th(‘  (1iane(‘llor  miiilit  he  so  informed  ulti- 
mat(‘ly  as  to  do  full  (Mjuity  and  justic'e  between  the  parties. 
For  this  ])nr])os(‘  I  set  th(‘  ease  down  for  hearine:  and,  with 
noti('e,  ut)on  t]i(‘  various  ])oints  wln('li  T  desired  to  iuvesti- 
, irate  I  ])ursu(‘d  tin*  rm(‘s  of  investiiration  whieh  seemed  to 
he  p]*op(‘i’."  (  Fayi*  1<S7.) 

“In  tins  eonneetion  and  riyht  at  this  point,  it  is  ])ertinent 
for  m(‘  to  suee’(‘st  that  eounscd  for  tlie  defendants  in  one 
of  th(‘  ]at(‘  liearines  saw  fit  to  eritieize  the  Piaster’s  pro- 
eednr(‘,  sayinir  it  was  i-ather  “extraordinary”  “reopening 
tlie  eas(‘  aft(‘i’  it  was  ])i*aet i(‘al]y  closed.”  Of  course  the 
Mastm-  could  W(*ll  und(‘rstand  tlie  feeliuir’s  of  counsel  when 
th(‘  jxM’sistcnt  jirohinys  of  tin*  Mastm*  dis(‘los(‘d  not  only  the 
W(‘akn(‘ss(‘s  of  his  ('lieiits'  d(‘fcns(‘,  hut  the  dubious  methods 
of  his  (‘limit  :  and  lie  did  not  t h(‘r(‘for(‘,  out  of  consideration 
for  couns(‘l,  see  lit  to  (‘ommeiit  on  this  dis])lay  of  feelinir, 
h(‘yond  sayinir  that  it  was  tln^  prm-oirat iv(‘  of  th(‘  blaster,  as 
it  was  th(‘  preroeat i\’(‘  of  a  1 1ian(‘(‘llor,  to  jirohc*  to  the 
ntniosl  any  matter  in  which  he  was  calh‘d  u])on  to  do 
(Mpiity  h(‘tw(*en  tin*  ])arties.  Fonnsi*!  s(‘(‘nK‘d,  however,  to 
hav(‘  foi'n'ottmi  this  t(‘ntativ(‘  airriMmunit,  and  se(*m(^d  to 
hav(‘  overlooked  tin*  fact  that,  wluhlier  or  not  the  ^Faster 
was  satisfi(‘d  with  tin*  re(‘ord  as  it  stood  on  th(‘  main  issues 
in  the  cas(‘,  th(‘n*  still  had  Ihmmi  no  (*ffort  on  the  part  of 
counsel  for  tin*  (hdendant  to  ii’o  into  the  accountinjr  for 
rents,  which,  on  tin*  r(‘cord  as  it  tlnm  stood,  the  d(‘fendant 
was  plainly  r(‘(|nir(‘d  to  make,  and  in  which  tlu'se  jiarticu- 
lar  it(‘ms  of  (‘videiicc*  ])layed  th(‘  most  impoi’tant  part.  So 
that  whil(‘  th(‘  Mastm*  may  have*  seen  tit  to  ])roh(‘  fnrtlnn’ 
into  some*  mattin's  which  r(*lat(‘d  to  the  main  issue  in  the 
(‘as(‘,  //('  h(i<J  itof ,  as  charffcd  l/if  ((nuiscl  for  the  d (foul ant , 
r(‘(>p(au‘(1  a  rr/sc  a'JiicJt  had  hec]}  closed,  hut  was  continuing 
th(‘  examination  of  a  cas(‘,  in  which  not  only  had  one  phase 
not  y(‘t  he(‘n  touch-Ml  upon,  i>ut  in  which  the  other  phase, 
not  only  as  sh(»wn  hv  th(‘  ultimat(‘  develofinunit,  hut  as  then 
apparcMit  on  a  careful  readinii’  of  the  record,  was  far  from 
h(*inir  ex])lored  oi*  (‘X])loited  sntTiciently  to  accurately  weiirh 
and  determine  ])laiatiff's  contentions,  hut  certainly  suffi- 

19— 4445a 
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ciciitly  to  warrant  tlic  i^i’avc'st  donht  as  to  the  dofonclant's 
contentions  and  not  only  jnstil'y  hnt  demand  tlie  further  ex* 
amination  into  them,  which  the  Master  undertook.”  ( Pa«’es 
231-232.) 

45G  (f  )  That  said  I’eport  of  said  Special  Master  is  not 
an  impartial  and  jinlieial  re]»ort  l)ut  is,  in  form  and 
in  fact,  an  unfair,  pi‘ejndici‘d,  hiascul  and  intem])erat(‘  ari;u- 
ment  in  favor  of  the  jilaintitf ;  is  unwarrant(‘d  in  its  length, 
being  greatei*  in  volume  than  the  ])leadings  and  testimony 
adduced  in  the  ease*;  that  it  ignores  and  dejuirts  from  the 
facts  admittecl  in  the  ])h‘adings  of  the  several  parties,  the 
said  Special  Master  at  page  2l)  of  his  ri'port  stat^'ing:  ‘*l 
have  developi'd  the  fact>  fully  without  rc'garding  the  ])lead- 
ings”:  that  s;iid  report  i*ais(‘s  and  «lis('uss(‘s  at  great  hmgth 
a  large  nnmlx'r  of  uttci-ly  iinniaterial  (piestinns  or  issues 
not  raised  by  the  ])h‘adings:  that  it  is  a])])ai*ent  on  its  face 
that  th(‘  natiiri*  and  gi’eat  volunn*  of  the  r(*t)ort  havi*  for 

k 

tlnur  ])rinci]»al  juirposj'  the  clouding  and  b(‘fogging  of  the 
main  issin's  in  the  case;  that  upon  its  fac(*  said  I’eport 
clearly  exhibits,  instead  of  a  judicial  and  impartial  attitude 
on  the  part  of  said  Special  Mastei*,  a  viohuit  ])rejudice  ami 
hostility  to  the  defendants  and  to  counsel  for  thc‘  defend¬ 
ants,  containing  numerous  unwai’ranted  and  unfouml(‘d 
charges,  inuend(»es  and  in>inuations  against  th(‘  truthfull- 
ness  and  integihty  of  the  defendants  and  tluur  witnesses 
and  of  ('ounsi‘1  for  the*  del'endants;  and  tlu*  said  re])ort  of 
said  Sp(‘cial  Mastm*  contains  nuimu'ous  misstaltunents, 
misiiuotations  and  unwarranted  inter])rt‘tations  of  the 
])leadings  and  testimony  and  of  the  stipulations,  statenuuits 
and  conduct  of  counsel. 

(/)  d'liat  the  Spi'cial  .Master  in  his  said  r(‘]»oi1  has 
clearly  and  jdainly  endeavoiu'd  by  tlu*  volunu*  and  tlu* 
character  of  said  r(‘]>ort  to  render  it  dilh(*ult  if  not  im- 
])OSsible  of  revi(*w  by  tlu*  ( ’haiuu'llor  and  tlu*r(*by  pi’eclude 
the  deteiulants  from  a  fail’  lu*aring. 

iff)  That  tlu*  S]u*cial  .Master  in  his  said  r(*])ort  has 
clearly  s(‘t  out  to  ]U’(*judic(*  tlu*  def(*ndants  and  th(*ir  counsel 
before  the  (’ourt  by  means  of  unfound(*d  and  int(*mperate 
statenu*nts  conc(*rning  and  charactc*rizat ion  of  the 
457  (h*f(*ndants  and  tlu*  def(*nse  of  the  case  and  r(‘llec- 
tions  on  defendants'  counsel,  with  which  the  rejjort 
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abouiuls,  some  of  wliicli  aro  as  follows,  appeariiii^  in  the 
pag'os  indicated: 

Statement  that  tlu‘  d(‘f(‘ndant  If.  K.  Carroll  in  his  answer 
“])nr])osi*ly  raised  a  iiiimhi*!*  of  subordinate,  incidental  and 
collateral  issiu's  and  (piestions  of  facM  *  *  *  giving  to 

the  cas(‘  tie*  eliai'ac'ter  of  eonfusioii  and  comph‘xit y. "  (pp. 

:m). 

That  counsel  for  defeiidaut  ma(h‘  i'(*turu  to  an  ord(*r  for 
])roduction  of  dociinumts,  alh‘g(‘d  by  him  to  b(‘  a  substantial 
compliance  with  tin*  oi‘dei\  it  b(‘iug  in  fact  not  only  ip.isub- 
stantial  but  a  bold  ])ret(Mis(‘  n'ally  withholding  im])ortant 
records  and  thereby  ('onc(‘armg  im))ortaut  evidence  and  be¬ 
ing  undoubtedlv  ])urp(KS(‘ful  because*  ])ersist(‘d  in.  (pj). 

“'riu*  youth  au<l  evi(h‘ut  uiisophist ieat ion  of  .Mi’s.  (Mr- 
roll  contrasted  with  the  <'/jort  iiKn/r  />//  flic  jilcadiiiffs  to 
pose*  h(‘i’  as  a  woman  ea]>abh*  of  ete*aliug  iute*llige*ntly, 
e'autieeusly  and  lude])cud(‘ut ly  of  her  husbauel  in  business 
transactions"  etc.  ( p.  S).  (Se*e*  })re*fatory  state*me*nt  te> 
he*!’  answe*r  to  bill  and  to  In*!’  answei’s  to  inte'n’e)gate)rie*s). 

That  Sp(‘e'ial  Maste*r  was  feere'ed  by  ])rompting  of  her 
husband  11.  \l.  CaiToII  to  admonish  latte*!'  to  ce'ase  freim 
promi)t ing  the*  defendant  Mrs.  (’arroll.  (p.  S). 

Te*stimonv  of  the*  ele*fe*iielaiit  II.  Iv.  (\ari’e>Il  in  gene*ral  elis- 
inge*nne)ns  aiiel  e*vasive*.  ( p.  S). 

Impe)rtant  aiiel  mat(*rial  e*viele*ne'e*  in  pe)sse*ssie)n  eef  elefe*nd- 
ant  II.  l\.  ('ari’eell  eh*libe*rate‘Iy  snp|)re*sse*el.  ( p.  10). 

Hearings  “marke'd  by  e-endi!’me*el  elisine*linat ieen  on  the 
part  e)f  ele*fe‘nelant  11.  \l.  (kn’i’e)ll  tee  pi’eeehu'e*  the*  e*vielence 
e‘alle*el  feer  aiiel  enily  e>btaiiie*el  by  ])e*rsist(*iit  e*ffe)i’ts  of  the 
.Maste*!’."  (  p.  11  ). 

.Meest  imjeeertaiit  e*vieh‘ne*e*  ge)tte*n  fre)m  ele*fenelant ’s  book- 
kee*pe*r  Medlhe*nne*v  niiele*r  feirt niteeiis  cire*nmstaiie‘es.  (p. 
11). 

l)e*fe*ns(*  e*harae‘te‘ri/.e‘el  as  “the*  e*labe)rate  eelitice  of  ele- 
fense*  e*e)iist i’ne‘te*el  in  ele*fe*nelant 's  answe*!’."  (p.  11). 

l)e*fense‘  ))le*aelings  e-liarae't e‘rize*el  as  “e'e)nfnsie)n  injee*teel 
by  fill'  (irfificcs  of  tin'  defense  with  which  1  have  liael  to 
conte‘nel."  ( p.  TJ)* 

“The  ele*fe*nse*  was  e*lal)en’ate. "  ( p.  1<S). 

“The  iiige*iiie)ns  fe)rm  e)f  the  elefeiise.”  (p.  It)). 
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“The  (lisiim-ciinons  and  ("iiuvo('al  nietliod  of  inlorwoav- 
ini;'  t}i<‘  d(*iiials  and  a'a-nncni s  of  tin*  ans\V(*rs  and  raisinu: 
tlu*  foi’(“_t'()in'4'  oiilliiicd  «iin*>i ions,  so  lliat  it  may  lx*  indn- 

t(*rminatr  wlictlior  it  is  intond.od  l)v  tin*  ans\\a*r  to  dniiv 

•  • 

al>solut(*lv  tin*  al!»*L:at ions  (tf  fact  of  tin*  Mil,  oi’  to  dnnv 

•  ft 

thorn  sini]>ly  as  int<*'4i-al  pai’ts  of  a  .ii(*n(*ral  ])lan,  in  oon- 
tradistinction  to  tin*  simple  form  of  tin*  hill"  (*t(*.  (]>.  22)). 

Tin*  “(ilh  (ft  <!<  h  Kst  in  defendants'  answoi*  “are 
458  so  impi'ohal'h*  on  tln'ii*  faces,  as  on  a  meia*  i*(*adini;' 
to  raise  a  donht  of  their  i^ood  faith."  ( p.  24). 

The  paii ner>hi}»  ((’ai'roll  IMectrii*  ('om])any)  a.ii’i’0(‘ment 
]K*t\ve(*n  tin*  defendant  II.  1?.  (’arroll  and  his  ])rotln*r  L.  J). 
C'arroll  (alle'_i(*d  in  tin*  hill  and  admitt(*d  in  the  answer) 
**is  cfWfttifs  tu  tJtf  (  xf i't  nif.  ( p.  .‘)1  ). 

“d//o7/  (luxh  tjf  )••((.<  (lisjilaiff  tl  hif  c(tif)is!(‘l  for  tin*  d(*fend- 
ant  at  my  pr(2>inu-  into  the  ]»artin*rshi])  (('ai'roll  IM(*etrie 
(’ompany)  aui‘e(‘nn*nl .  Sti'ennons  oh)(‘etion  was  imnh*  to 
the  oiMiiinal  retained  hy  me,"  etc.  (]).  2.2). 

“In  view  of  the  jimulinL:-  with  r(*cords,  tin*  ]’(‘])eated  and 
])(‘rsist (*nt  el’foiMs  of  the  def(*ndant  to  a\’oid  disclosing*,  tin* 
attitinh*  with  resp(>ct  to  this  wi'itten  a'-ire(‘ment  when  1  un- 
d(*rtook  to  eiifoi'ce  its  prcxlnction,  I  am  comp(*lled  to  say 
that  I  cannot  acci‘]>l  it  as  a  fact  that  tln*r(*  was  any  such 
(*xecnt(*d  aur(*ement . "  (  p.  .2'^).  (  Xot  withslandinu'  alleu’a- 

tion  of  hill  and  admission  of  answer  of  (*xist(*nce  of  ('arroll 
Klectric  ('om])any  part ner>hip,  II.  Ih  and  L.  I).  ('an*oll). 

“It  is  not  heyond  the  i-aniie  of  fair  inf(*i*(*nc(*"  that  tin* 
])art nei’ship  aei’e(*ment s  ((’arroll  IMectric  (’ompany)  were 
fabricated  on  account  of  tin*  exiLtencit*s  of  tin*  case,  (p  28). 

“When  it  had  been  ilevelo])ed  with  r(*asonahh*  ('(*rtainty 
that  tin*  secin-ities  of  Mrs.  (’arroll  ’  *  *  could  not  he 

availahh*  for  tin*  jini'posi*  alh'Lied  ^  ^  d(*fendant 

iin(U*rtook  to  chaiiLi'c  his  position  in  the  matt(*r."  (]).  44). 

Defendant  11.  \l.  (’arroll  "  rt  I ut  hiuflif  "  that 

lie  had  knowh*dei‘  of  pt'rformiiiLi’  eh‘cti‘ical  work  (ni  certain 
constructions  of  the  ]»laintiff."  ( p.  52). 

“In  tin*  liyht  of  all  tin*  misr(*pr(*sentat ions  of  tin*  d(*f(*nd- 
ant  in  other  respects  in  this  case"  the  logical  conclusion  is 
that  the  ih'feiidant  simuested  oin*  of  the  enti*rprises.  (p. 
52).^ 

“Tin*  ih*f(*ndant  (II.  Ih  (’arroll)  tras  rcrij  reluct  ant  to 
ii’ive  anv  information"  about  an  8801)  cash  item  heloni;iii£*-  to 

ft  Cl 

the  defendant  Frances  (.J.  (.’arroll.  (p.  63). 
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“It  was  when  confront (ul  witli  the  (lamng'inG;  develop¬ 
ments  on  liis  cross-examination,  sliowinu’  tliat  Mrs.  Carroll 
never  delivcn^Ml  to  liim  any  assets  to  i)rovi(le  for  the  Q 
Street  enterprise  (Uhendant  put  for¬ 
ward  Ills  aU(>q('(J  iU(J(}tic(h}i\<s  to  Mrs.  Carroll  *  *  * 

'Idle  lireakinu’  down  of  this  part  of  the  structure  of  tlie  de¬ 
fense  is  most  si  rikinu*. "  {]).  (54). 

Defendant  II.  IC  (’arroll  “tried  to  shift  the  time  of  the 
defendant  F.  (J.  Carroll  corninu-"  to  a  ('(‘rtain  conclusion 
and  “left  himself  on  this  point  in  a  maze  of  cout radiciions 
and  iDicerfainf ffd’  (p.  (iS). 

lieferrinii’  to  h*tt(‘i‘s  proditct'd  on  n'(ji(esf  of  jdaint iff\s 
counsi‘1  as  "fhc  notsf  (UnnnUiff  eridrnce  afiainsf  the  defend- 
ant  *  *  *  oin*  of  a  nunil)(‘r  of  apiiannit ly  .s‘c//-.s‘crr/a^ 

declarations  of  this  kind  oilk'recl  in  evidence.”  (p. 
(58). 

dot)  “It  is  curious”  that  tlu‘  (hdcndant  II.  J4.  Carroll 

should  hav(‘  anv  occasion  to  write*  a  h*t1(*r  to  his  wife. 

% 

“All  of  hci*  small  estate  had  he(‘n  (‘ither  sunk  hv  the  d(‘fend- 
ant  in  pool*  investni(‘n1s  or  (‘X])(‘nd(‘d  hy  her  in  pnrchasiiii;* 
lu'i*  home  and  maintainiim’  it,  nndcr  tin'  fndsr  of  a  personal 
f/naranteo  hy  him  (the  def(*ndant  11.  I?.  (Mrroll)  aiven  to 
satisfy  the*  an\i(‘ty  of  h(‘rself  and  family.”  (p.  (59). 

“//  d(K‘s  not  tahe  a  ririd  i mapi nation  to  sc‘e  in  the  defend¬ 
ant's  acts  the  f/erni  of  the  idea  that  tin*  (^)  Street  property 
could  be  maeh*  to  ajipear  to  Mrs.  Carroll  to  he  hers.”  (]). 
70). 

“ddiere  is  oiriojfs  ((oit radiet ion  on  the  jiart  of  the  de¬ 
fendant  in  r(‘s])(‘ct  of  the*  title*  tei  the*  12th  Street  prop- 
e*rty.”  (]).  74). 

“He  (the'  <le*fe*ndant  II.  1?.  ('arreill)  se'cmed  always  afraiel 
in  testifying’  to  r(‘st  for  any  l(*n.L:,th  e)f  time*  in  any  ])ositive 
jieisitiem.”  (]).  74). 

In  all  nip  exjn  ricnee  /  have*  ne*v(*r  kneiwii  a  witness  from 
wlieini  it  was  se)  elillie-nlt,  almost  inpiossihle*  tei  ,i»,'et  a  elirect, 
])ositive  stat(*ment,  unless  it  ai)})eared  safe  from  contra¬ 
diction.”  (p.  75). 

“AVheilesale*  elis.eore’ine:  of  doeumentary  evidence”  (hy 
defendant  II.  I\.  C'arreill)  “which  was  ceimpelled  hy  me.” 

(p.  81). 

S])ecial  Maste*r  says,  imt withstaiidinn*  alt(‘pation  of  hill, 
adinission  (/f  ansn'er,  testinioni)  of  II.  It.  Carroll  and  L.  D. 
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(\u'ntU  and  jn’oductnni  o/  ti  rilftH  (ufirlrs  of  pnrf iicrship 
that,  “//  is  j/ldiii  to  Httf  ihimt  '  ^  *  altJioiKiJi  I  do  not 

find  it  a  fact ,  it  not  hciiiu'  iM‘(*(‘s>ai'y  to  iny  conclusion  of  the 
ease  as  Ixd'on*  stale(l,  that  tli(‘i*(‘  in  fact  was  no  partnerslii}) 
(farroll  Khu'tiac  ( ’oinpany )  actually  in  exist enc(‘  l)('for(‘  this 
suit  was  tiled."  ( )>.  Si ). 

Of  ((tnrsc,  these  notes  ol‘  Mi’s,  (’arroll’s  wtu’i*  not  for  the 
correct  amount,  aiul  |)laintiri‘  says  that  he  rrfnscd  to  acc(*|)t 
them."  ()).  Sd).  { IJeferrinu-  to  notes  suhmitted  hy  de- 
f(‘ndant  11.  K*.  (’arroll  to  plaintiff.) 

ddie  witness  L.  I>.  t’arroll  ‘ * infei’eiit ially  contradicts  him¬ 
self."  (p.  S!0. 

“I  tter  ignorance  of  Louis  1).  ('aiu’oll  as  to  anv  of  de- 
fimdant's  activities."  (  p.  1>2).  ( “  I )<*f(‘ndant  "  heinu’  his 

l)rotln*r  and  husiiu'ss  ))artner). 

"/  (un  not  disjtosrd  to  accept  his  (Louis  1).  (’arr<»lLs) 
tcstiinoim  n nc<ini ro( utl j!  (ui  thi^  important  i>olated  jioint, 
particularly  in  \'i«*w  ot'  tin  ct  rn  art  at  dontd  tcJdn  h  I  Imre 
in  in  If  oirn  mind  ot  am/  t.iistinif  fni  I't  in  rsh  i  ji  hetwceii  him 
and  defendant  (11.  IL  (’arroll)  pr(‘vious  to  lilin,i:  of  this 
suit."  ( p.  !fl). 

“d'lu*  h‘tter  (from  tin*  defendant  11.  IL  (’arroll  to  d(‘fend- 
ant  F.  (i.  (’arroll  /oodnicd  on  demand  of  fdaintid's  eoun- 
sel)  was  evid(‘ntly  anotln*!*  om*  of  the  defendant's  iiimon- 
jlaifefl  I'f  cords  for  future  refereiici*."  (  p.  I<t2). 

"  The  so-((illid  in  ir  lediitr  aci'ouiits,  of  that  (‘oinpany, 
W(*ri‘  draf/aed  into  the  ease  hy  the  .Master  after  mneh 
(‘ffort."  (p.  ln4). 

Defendant  11.  IL  (’arroll  wa<  loathe  to  product*  certain 
rt'cords  which  W(*re  left  “in  such  a  situation  that  (‘V(‘n  the 
jiififflina  •>}  thorn  indntard  in  has  not  ohlitei’ated  the  story 
they  tell."  (  p.  107). 

4()()  "//  IS  t IK  ont  i'i nilde  that  tin*  stat<  ment  Inf  defend¬ 

ant  that  the  plaintiff  (*stimat(*d  the  cost  of  tin*  (,) 
street  hnildinu’  (onid  lo  /mt  foneard  in  (food  faith."  (}>. 
112). 

I)<*f(*ndant  hy  his  admission  "(nuriits  himxdf  of  delih- 
erate  misn  fii  i  st  ntatimi.  "  (  p.  112). 

"Ilis  (d(*f(*ndant  11.  IL  (’arrolFs)  eontintion  in  this  rt*- 
spect  may  lu*  dismissi'd,  without  further  comnn‘nt,  as  nn- 
U'orthif  of  serious  eonsiderat ion."  (p.  113). 

“The  inad rertent  admission  of  Louis  1).  (.'arroll”  etc.  (p. 
128). 
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“The  sf afr))ir)tfs  of  fJo  flrfmoanf  and  Louis  D.  Carroll 
are  sliowii  to  l)o  (jross  (\va(i(ir  rat  ions."  (]).  12S). 

“Tlic  (Icfniflaut's  amtoitiou  *  *  *  shown  to  be 

u  ithout  anff  fouuflaf io)i  whatever."  (p.  129). 

“The  question  i-aised  ( ])laiiititT's  aeeouiitiiip;  for  cost) 
iroulfl  not  hr  irorfliif  of  (HsrHssi(n/ ,  had  it  not  been  an 
infr/iral  part  of  this  tanpU'tl  sh'rin  of  drfi-nsr  which  is,  as 
d('veloi)ed  in  (‘aeh  ))hasc‘,  so  a])pareiitly  n  ilhoiit  reason  or 
siippoi't  in  fact  ortiaitli."  ()>.  b’!.')). 

If  it  liad  lM‘(‘n  eonnc'cted  with  a  di'l'cnise  of  anv  r(*asonable 
('haract(‘r,  otliei*  than  the  (h'bnise  in  this  cas(‘,  there  mi.<*‘ht 
be  distinunislu'd  sonu*  i-(*as()nahl(‘  uronnd  for  the  inter- 
])osition  in  this  (‘as<‘  of  th(‘  so-(*alled  sns])ense  account 
*  *  *.  It  was  injeet(‘d  into  tin*  (‘as(‘  without  any  neces¬ 

sity  whatso(‘V(n*  and  with  th(‘  ri'snlt  only  of  discreditins^’  the 
(h'fendant."  (]).  Irlo). 

Kntry  of  ho()kk(‘(‘]»ei’s  in  the  (‘inploy  of  (hh’tnidant  inferred 
to  as  ''rntrirs  falsrljf  rnfrrrd  as  of  May  91,  191(),  the  day 
suit  was  filed.  “  (  p.  142 ). 

''Connsrl  for  the  drfi'ndant  prarf iadlif  ronrrdrd  this  iras 
true  (that  snsjxnise  account  had  \)rr\\  fotup'd  and  fabricated) 
when  he  offered  expert  aeeonnt ant s  to  contradict  the  .Mas¬ 
ter's  (‘onelnsions,  atnl  he,  in  effect  conceded  it  to  he  true, 
wluMi  he  U'as  driven  to  the  position  of  harinp  the  defendant 
test  if  if  tliat  th(‘S(‘  ineriniinat  ini;'  (nitries  W(*i'e  not  on  the 
ori<;'inal  papei',  that  tln^y  wco'e  put  on  aft(‘r  suit,  bnt  he  does 
not  know  liow  or  when.  *  *  *  ^  may  say  in  passing* 

that  tln'se  t-nti'ies  must  iiav(‘  had  a  ])ur])ose.  ^  *  \Vhat 

th(‘  ])iirpose  was  I  do  not  pi't'ltnid  to  say."  (p.  145). 

“The  (h‘f(*ndant,  aeeordiuff  to  his  phufdiuf/s,  iras  pain- 
f  nil  If  ipnorant  of  many  thin^Lis  eonno('t(*d  with  tin*  transac¬ 
tions  in  suit."  ( p.  154). 

“ldid(‘r  th(‘  .Masti*i''s  examination  tin*  d(*f(*ndant  a))))ar- 
entlif  rtudiziup  the  sifini  flea  nee  nf  a  (fuesfion  and  tlie  sli]) 
he  had  mad(*  in  his  jirevions  testimony  ehanped  his  testi- 
nioni/''  etc.  (]).  ll)2). 

Testimony  (>f  the  (hdendant  (‘out radicted  '^all  liis  pre¬ 
vious  testimony."  (]).  Idd). 

Testimony  of  Louis  1).  (’arroll  was  ''uothinp  nun'c  or 
less  than  paraph ras(‘s  of  the  d(>f endanCs  statements,  ex¬ 
cept  on  two  occasions,  once  when  In*  foi'^'ot  about  the  ]Tart- 
nersliip  ag'reenu'iit  and  once  when  he  contradicted  the  de¬ 
fendant.”  (i).  IGG). 
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*‘Tlio  iumnnf  rdJ/Ir  rraslons,  cnuf  rdfJ i(‘f ions,  did!  )nisrcif- 
rcs('ntdtinns  of  tli<*  (II.  \\.  (’ari’oll)  in  his  plvad- 

iniis  aial  in  his  t(*stini(»ny."  (p.  167). 

461  Master  decs  not  find  it  to  he  tin*  fact,  hnt  never¬ 
theless  it  nneonseionslv  ohtriuh's  itself  on  his  mind 
that  the  })laintiff  was  mieonrayed  to  proee(‘d  nnsiis])ieiously 
while  th(‘  defendant  niuhn’took  to  shapi‘  facts  so  that  his 
real  intention  would  not  ho  known  until  tlu‘  time  for  a 
final  reekoninu-  wlimi  tin*  t>laintiff  would  he  put  to  the 
assertion  of  his  ri.Li'hts  in  a  dilhenlt  situation  in  which  the 
def(‘ndant  ho])(*d  to  Im*  well  fortitii'd."  (]).  16S). 

The  defendant  “was  not  wiHiim*  to  trust  the  ])laintiff 
with  a  siii’ned  n(»te.  hnf  hr  nas  n'illiitfi  to  /oif  on  its  fdcr  d 
false  stdfe)nrnf  as  to  what  it  ]*i‘])r(*sented. "  (]).  169). 

Defendant  11.  I\.  (’arroll  "toJ>]  fUff'errnt  stories  dhont 
tJfent  (records)  at  diff\*rent  tinu*s  aiul  tJnof  n-rr<'  findUif 
titevdttji  (Irdfjdcft  front  hitn  t»ii  the  Master,  notwithstanding’, 

from  his  varviim-  testimonv  at  diffi'i’init  times,  in  his  at- 

•  « 

tem])ts  to  Liive  tin*  information  an  iin])ression  that  tln*y 

could  not  he  found,  tln‘v  were  alwavs  and  at  all  times  in  tin* 

•  • 

])oss(*ssion  eitin*!’  of  himself  or  Mrs.  (Mi’roll."  ( p.  ITo). 

“//r  jindttff  /trotl  lotnl "  certain  records  “n//  afti'r  n*- 
])eated  ('alls  hy  tin*  Master  for  oin*  or  tin*  ot!n*r."  (]).  ITo). 

"Findtlj!  his  (d(*fendant  11.  11.  (kirrolTs)  eonnsel  dtl- 
)nitte(l  that  at  tin*  sann*  tinu*  Mcllln'iiney  had  writt(*n  into 
the  hook  in  a  se))arat(*  ac'count  a  substantial  co])y  of  his 
(the  defendant's)  stateiin'iit  of  tin*  cost  of  stre(*t.”  (]>. 
180). 

“Tin*  (h*f(*ndant,  nhin  ttnetn  t<f  the  n'dtt  with  i’(*spi*ct 
to  tin*  availahility  of  Mrs.  (’ai’rolTs  secnriti(*s  for  tin* 
ac(iuir(*nn*nt  and  improv(*ment  of  Sti’(*(*t,  f(*ll  hack  on  as 
the  sourc(*  of  funds  of  .Mrs.  (’arroll  * 
accounts  in  tin*  Washington  and  Soutln*i’n  Dank  and  tin* 
Muns(*y  Trust  Company."  ( p.  181). 

“The  (h*ft*ndant  tdtimat(*ly  admitt(*d  in  his  (*.\amination 
hv  me"  that  a  c(*rtain  dishnrs(*m(*nl  was  for  a  trust  on  the 


defendant's  home.  (]).  181). 

D(*ft*ndant  *s  "endetirors  tt,  snjtjtress  eritlenee  (intl  to 
drttifi  its  t/iseoi  t  r/f."  (]».  186). 

There  is  hartUif  d  fntjier  or  son  ret-  of  eritlenet'  ^  ^ 

hut  what  has  h(*(*n  tin*  suhject  of  varyinir  stat(*ments  hy  tin* 
defendant  =*  *  *  hartlln  d  pdp*  r  of  antf  eonseqnenee  or 
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snio'ce  of  cv'uleucc  has  hceii  produced  or  opened  np  hy  the 
dei’eiidant  rohi nfaril j/."  (p.  187). 

Master  was  ohliii-(*d  to  avoid  “a  e»)iitinuanee  of  the  ap¬ 
parent  ])revions  methods  of  the  defendant  and  in  an  ex¬ 
amination  of  defendant's  l)ookkeeper"  *  *  # 

whicli  the  defendant,  not  hc‘ino-  a  witness,  was  unable  to 
])revent  the  ])ro1)e,  the  most  important  d(‘velo])ment  of  evi¬ 
dence  in  this  case  was  liad  in  the  production  ])y  Mcllhenney, 
from  the  desk  of  the  (Ud'cuidant,  of  ac(*ounts  wliich  the  de¬ 
fendant  had  said  //c  difl  oof  have  or  could  not  fiudd'  (p. 
189). 

“In  the  l)(‘ninnine,*  (-(nniscl  for  fJo'  dcfriidauf  inter])osed 
no  o])jection“  (to  the  ri'opcuiiim’  of  tlie  ('ase  ])y  tlie  Special 
Master)  “but  latcu*,  wluui  tlu'  ])rob(‘  Ix'came  more  insistent 
and  tlie  (hdendant  bcc'aim*  irritat(‘d  to  tlu*  ])oint  of  violent 
(‘xpression,  tlnui  it  would  sihuu  fluif  counsel  uhsorhcd  souic 
of  Jtis  irriial  'iou  and  later  iudulfO'd  iu  crilicistu  of  the  course 
of  the  Musfer."  ( p.  18!)). 

4()2  ''  X(dhiuff  ufis  /}rodueed  (by  tin*  d(‘fens(‘)  cxci'pt 

u'hdf  u'ds  dciududcd  and  much  of  it  was  only  ])ro- 
duced  after  rcpcdhd  deuniuds."  ( p.  18!)). 

“Some  of  th(‘  c*vid{‘nc(*  produ(M‘d  show(‘d  the  tdtu})crluci 
u'ith  papers  and  th(‘  falsilp  of  c.rhihifs  or’uf  'nidlUi  }>roduccd 
hif  the  (Icfcudduf  un(h‘r  th(‘  uciK'ral  ordm*  of  tin*  Master  at 
the  b(‘<>-innin.u'. “  (p.  IS!)).  (This,  of  course,  refers  to 
tanpieriiiiLi:  with  ])a])(‘rs  and  falsity  of  exhibits  hp  defend- 
duf\s  counsel). 

“The  (‘xhibits  fi  null  if  d  isfiorf/ioT'  show  that  fhosi'  (H'lffi- 
ndllif  fo'oduccd  hif  counsel  foi*  th(‘  d(‘f(mdant  “was  l)ut  a 
pr(‘t(‘nse,  tin’  Ixircsf  j)r<  f cnsc.' ’  ( p.  !!)().) 

Counsd  for  defendunt  ended  cored  to  )ndl:e  /{  (ippear  that 
aft(‘r  confer(‘nc(*s  with  counsi*!  for  ])laintiff  ]*(‘turn  as  to 
recoi’ds  oi'derc'd  by  the  Mast(‘r  was  a  com))h‘te  return;  hut 
suhsixfucut  events  showed  fhi^  tod  to  he  the  fact.  (])p.  192- 
19:k) 

It  is  intimated  that  counsel  for  the  defendant  made  de¬ 
liberate  inisrepresentdf ions  /o  (-(tunsil  for  piaintlff  to  in¬ 
duce  the  latt(‘r  to  refrain  fi-om  requiring:  ]>roduction  of 
oriirinal  accounts  instc/ad  of  co]>ies.  (j).  197.) 

Defendant  shift (‘d  his  position  froni  Jtis  plead inps  and 
answers  to  interoimt()i'i(‘s  “and  it  was  tlnm  that  the  eounsel 
for  the  defendants  stati’d  that  they  could  not  possibly  know 
that  this  account  was  material  before  that.”  (p.  198.) 
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“It  is  apparcMit  that  a  irrvat  dral  ot*  important  cvidonco 
frus  .< H /tjircssrfJ  and  that  fhr  rciuru  "  {nnitlr  Inf  cnfuist  l  for 
the  (h  s)  “  trns  nofh'niff  hut  a  j)rrf(^)iS(\  atfrwpted  to 

/>p  colored  irifli  ffnnd  faith  hjf  the  farther  pretense  that  it 
was  a  j’ctnrn  mad(‘  in  full  (•om])]ian(*(‘  with  tlio  demands 
and  i'e<|n(*sts  of  connsel  foi-  tin*  plaintiff,  later  repudiated 
hy  him."  (  p.  100.) 

“  These  tarn pt  rinas  a'ith  the  papers  in  the  ease*"  (ascribed 
by  tin*  Spneial  Mast(*r  to  tin*  (h*f(*ndant  and  his  counsel) 
“w(*rr  pi*o<lnct iv(*  of  no  st*rions  r(*snlts.*’  (]).  214.) 

“4'ln*  (h‘f(*ndant,  howev(*r  foolish  In*  may  have  been 
*  *  }ras  eertaiidp  lod  s<  rupaJous  at  any  lime  when 

In*  thon'.:ht  it  would  1m*  to  hi-;  int(*r(*st  to  engineer  the  eri- 
deaee  in  this  casi*.*'  (]).  214.) 

IJoft'i’rini:'  to  slatonn*n1  connsol  for  tin*  d(*f(*ndant  at 
]>aL;n  1147  of  lh<*  n*coid  that  tin*  i-(*op(*nini!:  of  the  case  and 
tin*  ('oniiniiod  hoaiine's  by  tin*  Mast(*r  was  rath(*r  extra- 
oi'dinary.  tin*  Special  Mast«*r  says  that  In*  “enutd  (relt  an- 
deotaed  the  fetflaa'^  of  (oHifset  wln*n  thi*  persistent  })r()b- 
iim's  of  tin*  Mast(“r  disclosed  not  only  tin*  W(*aknesses  of  his 
cli(*nt*s  defense*:  but  the  dnhjons  nn*thods  of  his  cli(*nt." 
'The  Master  fnilher  stati*s  that  h‘*  did  not  “s(*(*  lit  to  com¬ 
ment  on  this  disjdaa  of  feetina."  ( p.  2r)l.) 

“'rin*i‘e  still  had  been  no  effort  on  the  part  of  connsel  for 
the  def(  ndant  to  ?;(»  into  the  acconiitinir  for  rents."  (p. 

2:11.) 

4'ln*  S]K*cial  Master  "had  not,  as  eoni/nircfl  hp  eonns('l 
for  tin*  defe*ndant,  reopened  a  ease  that  had  been  closed." 
(p.  221.)  ( S(*e  lb*p<»rt  p.  l  '^7:  “  A  ft  (*r  t  he  (*videnc(*  had  been 

closed,"  i*tc.). 

“I  am  fi’ank  to  confess  I  could  sec*  no  reason  for  the  con- 
eeafnnnt  of  the  eherj;"  (by  tin*  def(*ndant  11.  R.  Carroll), 
“foi-  if  it  was  drawn  to  his  oi-d(*r  as  the  charge  would 
4d.‘’  inelicate,  tin*  c  ln*ck  di'awn  to  his  ord(*r  would  tell  no 
more*  than  the  (‘iiti'y  chai’einu:  it  to  him.  However,  it 
has  lM*(*n  so  difficult  to  follow/y///  the  nieanderinps  and  the 
}ne)ft(d  f/nrafio}fs  of  the  drfooJant  in  this  case*  that  T  can 
c‘asily  see*  that  I  mieht  have*  attach(*d  more  siirnificance  to 
the  drawing-  e»f  this  cln*('k  to  his  order  than  1  did  after  he 
admitte*el  the  ideiititv  of  tin*  charue  to  him  in  his  account.” 
(]).  227).) 

“O/  eonrs(‘,  eon)fsrJ  for  the  defendants  wanted  his  ex¬ 
perts  to  draw  conclusions"  etc.  ”Tlie  whole  story  is  im- 
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probable  of  In'Iirf.  If  iras  (Jenfoped  fo  aivct  a  damapuip 
sit  nat  ion. (p.  286.) 

“The  whole  tnitli  is  that  Utls  sn.^poisc  account  was  a 
pretense  which  would  not  stand  the  test  of  analysis  with 
the  oriu’inal  a(*connhs  satraoi'd  tni  the  Master."  (]).  288.) 

“Wlnni  1  di‘(‘w  his  (d(‘f(*ndaiit ’s)  attcnition  to  th(‘  alle<;ed 
l)nild(‘i’\s  coininissioii  in  coniu'ction  with  Q  Stiand  he  theji  in 
his  f (‘sf iinon n  aniendt'd  his  iiteadiiiifs  and  his  prerions  tes- 
finionp  by  sayinir  that  both  connnissions  W(‘re  in  dispute.” 
(p.  302.) 

“The  nnmerons  iueonsist  eneies  and  eont  radiet  ions  of  the 
d(‘f(nidant  in  his  evidmee  on  at  most  eno'if  eoneeiratdc  point 
in  the  case.”  (p.  30.3.) 

'"One  eannid  eonmare  for  a  moment  that  the  d(‘fense  in 
this  ease  had  erer  a  juirtiete  af  a<><)d  faith  behind  it.  More 
(►V(‘r  th('  reeJi'less  jupplinp  irifti  facts,  th(‘  premeditated  al¬ 
teration  of  papers  anil  aeeoniits,  and  tin*  persistent  <‘fforts 
to  prerent  and  suppress  access  to  important  e\  idence  would 
s(‘(*ni  to  be  ])i‘ovoeaf ivc  ot'  tin*  stroni^i'st  kind  of  condemna¬ 
tion  but  n(‘(*d  no  fnrthei-  coniineiit  fi’oni  me.”  ( p.  .‘lO-t.) 

As  contrast(‘d  witii  whieh  see  the  followiiii;*  comments  coii- 
cerninu’  plaintiff  and  his  jileadiniis  and  t(*stimony: 

77/r  jdaintiff's  (‘ridenee  "was  frank,  /lireet  and  dispas- 
sionate,  wholly  fr(“j  of  (‘ll’oiis  to  maki*  a  (*ase  for  himself, 
by  sti’(*ssimr  points  and  facts,  and  mai-k(‘d  by  a  disinclina¬ 
tion  to  indnluc  in  ])ositiv(‘  assertions  of  fact  wln're  his  recol- 
l(‘ction  was  not  cl(‘ar.”  (j).  !>.) 

“/  can  hare  im  ftossilde  doubt  of  the  conclusion  I  have 
r(*ach(‘d  that  the  f/d^  of  com  plaint  is  welt  founded  on  truth 
and  justice  and  irell  su pport e>l  Inj  truth  and  lopie."  (p.  11.) 

“As  b(‘for(*  stated,  the  frame  of  the  bill  is  simple.  On 
tin*  other  hand  ///c  ansirer  is  proli.r."  (]).  18.) 

Tin*  Spi'cial  Mast(*i*  refers  to  self  contradictions  of  the 
plaintiff  as  follows:  “A  *<fatemen1  which  plaint  iff 
ill  his  t(*stimony.”  (]>.  7b.) 

In  n*f(*i-i’inLr  t^>  positive*  si'lf  cont i-adict ions  of  the  plain¬ 
tiff,  that  is  to  say,  betw(‘(‘n  his  ])leadinu’s  and  t(‘stimony  on 
various  occasions,  tin*  Spi'cial  .Masfei*  says:  “The  ])lain- 
tiff  leas  apparenti If  sonnarhat  confused  about  tin*  amount  of 
rental.”  (p.  9*2.) 

“Anyone  reading-  this  t(‘stimony  of  the  plaintiff  can  very 
readily  see  that  it  was  not  for  effect.”  (p.  1(58.) 
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Kxcpptirni  'I  n  n. 


T1k*.s(‘  (k*i’(‘ii(l;uils  t'urllu*!*  (‘xccpt  to  llio  “ lindinn’* '  ol‘  the 
Si)Oc*ial  Master  as  ai)i)eariim-  on  paij^o  304  of  liis  report,  viz: 

“I  find,  tlieiad'ore,  tliat  the  plaintiff's  testimony  is  cor¬ 
roborated,  wliile  the  testimonv  of  tlie  defendants  is  con- 
tradieted,  hy  every  fact  of  impoi’tanee  in  the  case,  and, 
therefore,  that  the  alle.uations  of  tlie  plaintiff's  hill  are 
fullv  estalhished." 

And  for  uronnd  of  said  (‘XC(‘ption  say  that  the  plaintitY's 

t(*siinionv  is  ind  onlv  not  eoi‘rol)oi-ated  hut  that  in  material 

•  • 

and  important  a>i)eets  the  plaintiff  contradicts  himself  in 
his  testimony  and  in  his  pleadings  and  has  contradicted  his 
])leadiim's  hy  his  testimony,  and  has  in  his  t(.*stimony  de- 
])artod  in  theoi-y  and  in  fact  from  his  jileadinus,  and  has  in 
all  r<*s|)eets  failed  to  maintain  the  alleviations  of  his  hill  of 
e(nn))laint  that  th(*ri‘  was  an  avirerineiit  of  ))artnership  he- 
twi'cn  himself  and  the  defendant  llarrv  1\.  ('arroll,  the  com- 
mon  nndei-takinu-  of  which  was  for  an  ind(‘t(*rminate  jieriod 
and  was  to  h(*  limited  to  tin*  followinu'  activities,  that  is  to 
say,  snitahh*  siti*s  for  residmices,  a])artm(‘nt  houses,  hnsi- 
ness  pr(>perties  or  (4 her  structures  were  to  he  ])urchased 
and  snital>h‘  laiildin.iv  to  l»e  (‘i-ectt'd  tliereon,  the  said  liuild- 
inu’s  th(‘r(*aftei*  to  h(*  sold  and  after  the  payment  of  all  costs, 
charn(‘s,  aiul  (‘Xpinises  in  connection  ther(‘with  tin*  iu*t  ])ro- 
ccimIs  to  h(‘  eipially  divided  hetw(*(‘n  the  jilaintiff  and  the 
defendant." 

d'he  alh‘iiations  of  tin*  ])laintilf's  l)ill  are  not  fully  estab¬ 
lished  as  statiMl  hv  the  Mastei’,  hut  on  the  contrarv  the  tes- 

•  • 

timony  of  tin*  jhaintiff  himself  doc‘s  not  (‘ven  tend  to  estab¬ 
lish  his  alleviations  of  a  vicnieral  co-])art nership  or  his  allevia¬ 
tions  that  th(‘  (j)  sti’ei‘t  pro])erty  and  the  12th  street  property 
were  ])nr(*hased  and  er(‘cted  for  joint  prolit  of  the  ])laintiff 
and  the  defendant  11.  R.  ('arroll  under  the  ])rovisions  of 
said  partnershi]). 

465  Fxrrpfinu  Three. 

These  defendants  further  (‘xce])t  to  the  ‘‘finding”  of  the 
Sp(*cial  Master  as  appearing  on  page  304  of  his  rei)ort,  viz: 

“I  lind  that  the  ])laintiff  is  entitled  to  an  accounting  for 
rents  and  to  one  half  thereof,  as  to  the  S,  T  and  Tenth 
Street  properties.” 
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And  for  ground  of  said  exception  say  that  tlie  record 
shows  that  prior  to  tli(‘  iiistitiition  of  this  suit,  to-wit,  in 
May,  tli(‘  ])lainti}‘r  was  siij)])li(‘(l  l)y  tlie  defendant 

H.  H.  Can-oil  with  a  full  and  complete  accounting  of  tlie 
rents  as  to  tht*s(‘  pro])(‘rties  and  offered  no  objection  thereto 
hut  accept(‘(l  th(‘  same  as  correct,  and  the  same  thereupon 
became  an  ai'i'onnt  stat(‘(l  as  Ix'tween  the  jiarties;  and  on 
the  further  ground  that  the  (h'feiidants  have  at  no  time  re¬ 
fused  to  furnish  to  ]>laintiff  an  accounting  as  to  these 
properties. 


4GG 


Exception  Four. 


These  defmidants  fui-thm-  exc(‘pt  to  the  “linding”  of  the 
S])ecial  blaster  as  appiairing  on  ])age  301  of  his  report, 
viz : 

“I  tind  that  tlu‘  (hin-oll  Klecti-ic  Company,  defendant 
Harry  JC  ('ai-i-oll,  and  Louis  1).  Cai-roll  contracted  to  jiay 
rent  for  the  pi-opcn-ty  711  LJth  Strtad". 

And  for  the  gi-ound  of  said  (‘X('(‘])t ion  say  that  the  evi¬ 
dence  does  not  justify  such  a  linding  and  such  a  linding  is 
contrarv  to  the  evidence  of  thc‘  case. 


1G7 


Exception  Eire. 


These  delendants  fnrth(*i-  i‘xc(‘pt  to  the  “linding”  of  the 
Special  Master  as  a])])earing  on  jiage  301  of  his  report,  viz: 

“I  find  that  th(‘  ])laintiff  is  entitled  to  and  is  the  owner 
of  a  one-half  intcu-est  in  the  ])roi)ertv,  711  Twelfth  Street, 
X.  W.” 


And  for  ground  of  said  exception  say  that  said  finding  is 
not  support(‘(l  by  tin*  (*videnc(‘,  but  that  on  tlu‘  contrary  the 
evidence  disclosi*s  that  the  ))i-o))(‘rty  was  jmrehased  by  and 
for  the  co-jiartnershi))  known  as  the  Cai-roll  Klectric  Com¬ 
pany  and  com])osed  of  dd’midant  II.  IL  Carroll  and  his 
brother  Louis  1).  (Mrroll,  as  a  ])(‘i-man(*nt  home  for  its  busi¬ 
ness,  tlu‘  ])Iaintiff  to  have  no  intcu'est  th(‘rein  but  only  to 
receive  on  ac(-ount  thereof  a  reasonable  commission  for  his 
services  as  builder. 
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Kx(  (‘l>tntn  Six. 


Those*  (Ict'oiKhuils  riii-thoi*  cxoc))!  to  tlie  “findinii’”  of  the 
S|)(*(*i;il  Ma.stci’  as  apjx'ariim’  (ni  pa.ii'o  dO.")  of  liis  ro])ort,  viz: 

“I  lind  that  tin*  (Icfciidaiits  ai‘(‘  ))ro])orly  oliariioahlo  with 
the  costs  of  this  cas(*,  iiicliidiim’  the  r(‘f(*r<*jic(*. " 

Ainl  foi*  iii'oinids  nf  th(*  said  e*xce])tioii  say,  first,  that  such 
a  liiidiiiii’  is  not  in  c(niforniity  with  tin*  e‘<piitios  of  tho  case; 
and,  s(*cond,  that  tin*  MasttT  is  without  ])owor  to  make  such 
a  lindiiiii',  tin*  same  heino'  lM*yoinl  the  scope*  of  the  orelers  eef 
re*f(*i‘e*nei‘  in  this  case*  ami  such  a  liinliim’  is  tei  he*  ])rimarily 
nuide  hv  tin*  (’hancellor  lie'arinu'  the*  e*ase*  eui  its  merits. 


4Gd 


l'x(‘(  jffiou  SriX‘)l. 


These*  de*f»*ndants  further  e*xee'pt  to  the*  “  liinlin.u* '  e)f  the 
Spe*cial  Maste*r  as  appe*ariim  on  paue*  .‘Ino  etf  his  i‘e*pe)rt,  viz: 

“I  iinel  that  tin*  eh*fe*ndant  is  not  e*ntitle*d  te»  anv  ae*e*e)unt- 

ft 

iiiii"  as  to  the  e-ost  e»f  e‘< >11;'!  l  ue't ion  of  the*  varieuis  pre)pe*rt ie*s 
hy  the*  ))lainlirf,  the  same*  liaviim’  hee*n  maele*  te)  ainl  api)rove*el 
hv  him." 

ft 

Ainl  fe>r  yi’onnels  of  saiel  e*xe‘e*pti(m  say  that  saiel  linelini;'  is 
iie)t  in  ae*e'e>relane‘e  w  ith  tin*  e*\  ieh*ne'e*  in  the*  eaise*,  ainl  that  the 
])laintilV  has  made*  no  pr<»pe*i'  preuif  nor  yive*n  te)  the*  ele*fe*nel- 
aiit  any  ae'e'oiint iim’  of  tin*  e'osis  e)f  e'onst met iein  e)f  siu'li 
})re)pe*rlie*s. 

4  el)  Excr  fit  hut  ISijht. 

The*se*  de*te*ndants  fui‘tln*r  e*xe*e*pt  ami  e)h)e*e*t  te)  the*  fe*e*  e)f 
Js7,o()()  e*hai\i:e*d  hy  tin*  .Maste*r,  on  the*  iire)unel  that  the*  same* 
is  exliorhitant ly  e*xeM*ssive*  ami  is  all  e)Ut  e)f  pre)pe)rtion  te) 
the*  time*  re*asonahly  ne*e-e*ssary  feer  the*  pre*pai’at ie)n  e)f  a  fair 
ami  re*ase)nahle*  re*port  in  the*  e-ase*. 

Alse)  e)n  the*  liroiiiid  that,  as  alre*ady  state*el,  the*  Master 
has  ii'e)ne*  he*ye)ml  tin*  se*ope*  e)f  the*  e)rele*rs  e)f  re*fere*nce*  aiiel 
has  e*xpemle*d,  ae'e-eerdiny  to  his  state*me*nt,  an  unnee*essarily 
lariie  amount  e)f  time*  in  ))re*])ariny  an  ari*ume*iitatie)u  in 
su])])ort  e)f  the*  plaint itV's  e-ase*  i-athe*r  than  a  fair,  imj)artial 
aiiel  juelie'ial  re*pe)rt  eeii  the*  issues  inve)lve*el. 

ANe)  e)n  the*  yreiiinel  that  the*  state*me*nt  e)f  the*  value*  of  the* 
])re)p(*rty  in  e*e)nt re)Ve*rsy  is  ureessly  e*xaii‘ue*rate*el  hy  the  St)e- 
cial  .Master.  At  page  iUd  of  his  report  he  slates  the  value 
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of  tlie  Twolftli  Street  i)r()])erty  to  be  $127,500.  Tlie  testi¬ 
mony  ill  the  ease  sliows  that  the  proiierty  was  ])urcbased 
in  1015  at  a  valuati(»u  of  $40,000  snlijeet  to  a  mort,i*’ai>'e  of 
$20,000.  Tlie  .Master  in  liis  S('lieclule  I>  at  jiage  318  has 
stated  tlie  cost  of  eonst  met  ion  of  tlie  Twelfth  Street  bnild- 
ini*'  at  $1(),74().0().  (Ilis  lindinin-  as  to  this  anionnt  is  ex- 
eepted  to  by  th(‘S(‘  dcfi'iidants,  yet  foi*  tln‘  inir])ose  of  the 
Master’s  report  in  lixin^'  his  own  f(*(‘  bas(‘d  on  values  he 
would  seem  to  lx*  Ixnind  bv  the  sanu‘.)  4'his  amount  of 
buildin<>’ eonst  met  ion  addecl  to  tlu‘  jnirehase  ])riee  of  $40,000 
would  make  the  eost  of  tlie  Twelfth  Strei't  projierty  in  1015- 
1010  $50,74().!>O,  snbj(*(‘t  to  a  chMlnetion  of  $20,000  niort,iL»ai‘'e, 
leaviiii*’  the  md  value  of  tin*  projx'rty  in  1015-lt)l(),  aeeord- 
iiiii:  to  the  .Master's  r(‘port,  as  $‘’,(),74().!K) :  as  eontrastc'd  with 
whieh  the  .Master  states,  at  tin*  ])laee  above*  eit(‘d,  that  the 
Twelfth  Stre(*t  prop(*rly  is  woiMli  $127,500.  4'ln*r(*  is  no 

testimonv  what(*V(*r  in  tin*  ease*  indieat ini;’  anv  (*nliane(*nient 
of  the  vahn*  of  tin*  ])rop(*rty,  tin*  .Mast(*r's  stat(*nient  of 
valin*  bein.i;’  li;;nr(*(l  n]»on  an  arbitrary  n*ntal  valiu* 
471  based  upon  ojiinion  i*vid(*nei*  of  tin*  witin*ss  Story 
who  did  not  t(*stifv  e(nie(*rni nu,’  anv  (*stimate  of  the 
value  of  tin*  ])ro])(*rty,  nor  e*xpri*ss  any  o])inion  of  value. 

Also  on  tin*  uronnd  oi'  tin*  exai;\i;(*rat(*d  and  iner(*dible 
statement  of  tin*  .Master  that  In*  s])(*nt  oin*  hnndr(*d  and 
seventy  woi'kini;'  ( lays  of  <*ii;lit  lion rs  (*aeli  bei ni;’  tin*  (*(jniva- 
h‘nt  of  six  months'  ednstant  woik  ol*  (*ii;ht  lioni’s  (*aeh  day — 
in  studyin,*;’  and  dii;(*st ini;  tin*  (*videnei*  and  pr»*pai‘in,i;‘  the 
rejjort. 

Also  on  tin*  ,i;ronnd  that  tin*  stat(*m(*nt  of  the  amount  of 
ex]jenditni‘es  of  tin*  Special  .Mast(*r  for  stenoi;ra])hi('  woi*k 
and  ty])(.*wi-it in.i;’,  nann*ly,  $750.00,  is  ext ravaiiant  and  in- 
eredible  in  vi(*w  of  tin*  fact  that  tin*  (*ntir(*  fe(*s  of  tin*  court 
reporter  in  i'(*portini;'  1257  pa.i;e*s  of  t(*stimony  and  fnrnish- 
ini;'  thi‘t*(*  eopi(*s  anioimtc'd  to  $1,048. !)4,  whieh  was  paid  for 
by  the  parti(*s  as  tin*  ease*  proee*(*d(*d,  tin*  Sp(*('ial  .Master 
beini;'  at  no  (*xpense  what(*ver  in  r(*sp(*et  of  tin*  r(*ported  tes¬ 
timonv. 


472 


j)i  hm  Xiiic. 


These  d(*f(*ndants  fiirtln*)-  (*X('(*pt  to  tin*  Schedules  A,  H, 
(\  I)  and  I*]  of  aeeonntini;’  as  s(*t  out  in  pa,i;(*s  .317  to  32.5 
inclusive  of  tin*  r(*poi’t  in  tin*  followin.i;’  paidicnlars  and  on 
the  followini;’  grounds. 


II.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


Tlio  ju'coiiiitiji.u’  of  tli(‘  ^r;isl(‘r  ;is  (‘ontained  in  said 

S(*licdiil<‘s  is  <*X(‘c| (ti'd  to  lor  tli(‘  reasons  that  tlie  aeeonnt- 
in.ii'  is  on  the  theoi-y  and  lindin^’  (d*  tin*  S|)t*eial  Master  ot*  the 
e.xisteiiee  ot‘  a  li^nieral  partnershi])  hetweini  tlie  plaintili* 
and  th(‘  dcd'endant  II.  K\  (’ari-oll  ainl  on  the  basis  of  the 
plaintiff  having’  an  intej-est  as  sneh  ])artiU‘i*  in  the  (^)  Street 
and  llhli  Sti’eet  pro) MOt ii‘S. 

Th(‘  aeeonntinu'  as  contained  in  Seli(‘dnle  A  is  exee)>ted 
to  on  the  uronmls;  l^hrst,  that  the  Master  ,i»iv(*s  the  ))lain- 
tiff  ei-(Mlit  foi*  th<‘  full  anionnt  of  his  statcnnents  of  cost  of 
eonstrnetion  of  tin*  vaiions  )H’o|>ei-ties  wlno’eas  sneh  state¬ 
ments  liave  not  l)een  duly  ])rodne(‘d  or  )H‘oven:  Second, 
that  the  Mastm*  chai\u(*s  tin*  plaintit’f  with  $10,729,()G,  the 
amount  of  (’arroll  Mleetrie  (’omi)any's  eliar.uvs  a.i>:ainst  the 
plaintiff,  and  does  not  ehai’.ii(‘  tin*  |»laintiff  with  interest  on 
this  amount:  d'hird.  that  tin*  Master  ^ives  the  |)laintid’ 
ei'(*dit  for  $1  ..‘li  14.01  >  as  aeenmnlat<*d  int(*r(*st  from  May  1, 
to  XoV(‘mhci-  1.  11>*Jl\  whej-(*as  jdaintiff  iind(*r  the 
<*(initit*s  of  tin*  eax*  is  not  entitled  to  int(*r(*st. 

4'ln*  aeeonnt inii’  as  contained  in  Sche<lnh*  P>  is  exee|)ted 
to  on  tin*  eroniids : 

V 

Fir>t,  that  tin*  Ma>tei’  iiiv(*s  tin*  d(*fendant  II.  K\  (’arroll 
er(*dit  for  Sl.!iS4.1">.  cost  of  tin*  T(*nth  Str(*et  lot  without 
.liivin.i*’  him  er(*dit  foi*  int(*i‘e>t  on  said  amount. 

S(*eoinI,  h(M-an>e  the  Master  fails  to  .u'ive  defendant  II.  K. 
Carroll  credit  for  int(*r(*st  accnmnlated  on  contrilmtions 
set  foi*th  as  having-  he(*n  madi*  hy  him. 

Tliird.  hecans(*  tin*  Masti*!’  fails  to  allow  interest  on  items 
(d‘  contrihiit ions  s(‘t  forth  as  havinu’  been  made 
47d  thron.eh  tin*  Carroll  Electric  Com|)any. 

f’onrth.  hocaiisi*  the  items  of  $!(),< 40.00  set  lorth 
as  cost  of  construction  of  the  'rw<*lfth  Stre(*t  hnildini*’  do(‘s 
not  i'(*|>resent  tin*  eoia‘(*ct  (‘ost  of  constriu'tion  as  ])aid  hy 
the  O’arroll  fil(*ctric  Com|)any,  the  I’eal  cost  being  greatly 
in  (*xcess  of  said  amount  of  ?sl 0,740.00. 

Fifth,  h(‘canse  tin*  it(*ms  of  $.‘’>SS.OO  “int(*rest  ])rorated” 
is  incori*(*ct  and  should  not  h(*  d(*dnct(*d. 

Sixth,  h(‘(‘ansi‘  tin*  .Ma>tt‘r  has  ('hai'g(*d  tin*  del\*ndant 
II.  H.  Cai'roll  with  the  itt'ins  of  :rir)7..’)0,  $*_I70,  ^f:i!70  and 
for  ns(*  of  tin*  4\*nth  Strei*t  uarani*  hv  tin*  Carroll  fil(*ctric 

Vi* 

Com))any,  wh(*reas  tln.*r(*  is  no  (*vidence  that  there  was  any 
agreement  for  rent  for  such  occupancy:  there  is  no  sutli- 
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I'iont  ovid(‘ii('o  in  the  cjise  to  show  tlio  extent  of  tlie  oc- 
cnpnney  of  snid  hy  Carroll  Electric  Company  and 

there  is  no  snirK'icmt  (‘vidcaici*  as  to  the  I’ental  valu(‘  of  such 
occupancy. 

Seventh,  ht‘canse  the  Mast(‘r  has  charii’ed  the  defendant 
Harry  K.  ('armll  with  tin*  it(Mn  of  for  use  of  the 

i‘(‘ar  huildinn'  of  th(‘  Twf'lflli  Stnnd  pro))erty  hy  Carroll 
Ml(‘<*tric  Compajiy  from  duly  Id,  Idld,  to  ^larch  1,  IDIO, 
whereas  tli(M(‘  is  no  (‘vidinuH'  that  there  was  anv  a<»;reement 
of  i‘(Mit  for  such  (X'cupancy:  tlnu’e  is  no  suflicient  evidence 
in  tlu‘  cas(‘  to  show  tin*  r(‘asonahl(‘  rcmtal  value  of  such 
o(*cupancv  and  tin*  limlini;'  is  a  m(‘r(‘  <»’U(‘ss  unsup])orted  hy 
any  comp(‘tent  evid(‘n(‘(‘. 

faehtli,  l)ccans(*  the  Master  has  chai‘,i;ed  the  (hdendant 
11.  li.  Carroll  with  I’lait  of  tin*  'rw(*lfth  Stri'ct  prop(‘rty  for 
occU])an(*y  hy  tin*  ('an-oll  Eih*ctric  Company  at  the  rate  of 
Sd.dOO.OO  foi-  tin*  y(‘ai'  (‘inTmu’  March  1.  Ihl?,  at  tin*  rate  of 
$7,dhf).()()  for  the  years  ending-  Mai'ch  1,  llMS,  and  March  1, 
ihlh,  at  the  i*at(‘  of  Ml  poi*  ycai*  from  Mar(‘h  1,  1919, 

to  ()ctoh(‘r  dl.  19d‘J;  wh(*r(‘as.  tin*  ’'rw(‘lfth  Str(*et  ])roperty 
heiiiii'  the  pi‘op(‘i-ly  of  tin*  ('ai-roll  hd(*ctric  Company  the 
said  parlin‘rship  is  not  char,i»eahle  with  r(‘nt  and 
474  m*itln*i‘  tin*  plaintiff  noj-  dcfeinlant  II.  1\.  Carroll  is 
(*ntitl(*d  to  any  credit  on  accouid  of  such  alleged 
r(*nt.  and  wln*r(*as.  assuming  that  Carroll  Eh*ctric  (d)m])any 
occnpi(*d  tin*  said  j>i-op(‘i'ly  as  n  t(*nant  of  tin*  ))Iaintilf  and 
(h*f(*ndant  11.  ih  Cannill,  tin*  i{*nt  as  tix(‘d  hv  the  Master  is 
arbitrary,  (*.\c(*ssivo  and  unjust  ajid  tin*  finding  is  in  no 
wis(‘  supported  hy  any  comp(*t(*nt  evidence*  of  rental  value; 
and  fnrtln*!’  tin*  plaintiff  swoi-e  in  his  ph*adings  and  again 
in  his  t(*stimony  that  tin*  in'iital  foi*  tin*  irliolc  huilditig 
agr(*(*<l  npofi  h<‘tw(‘(*n  hims<*lf  on  tin*  oin*  hand  and  the  de¬ 
fendant  11.  K*.  Cai’roll  and  his  co-partin*!*  Louis  1).  Carroll 
on  tin*  otln*i’  was  at  tin*  rate  of  Js.'hdOO.OO  a  y(*ai*,  and  ])lain- 
tiff  is  (*slopj»(*d  to  clainCmore*. 

Xinth,  hecatise*  tin*  ?^Iast(*r  hy  his  syst(*m  of  accounting 
and  in  chai'ging  (*xhorhitant  i‘(*nt  foi*  o(*cupancy  of  Twelftli 
Str(*et,  i*(*ach(*s  a  ])oint  wln're*  cr(*dits  are*  more  than  offset 
hy  e-harge*s,  a  net  thereafte*!*,  to-wit,  from  June  dO,  1920, 
e'harges  ele'feiidant  11.  IL  Carroll  interest  on  rent  install- 
m(*nts  alleg(*el  to  he*  overelue*,  which  interest  from  that  time 
on  is  com))e)unded. 
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Tenth,  bi'cause  under  the  plan  of  accounting  adopted  in 
the  wliole  seheduli*.  the  (’a null  Klectric  Conij)any,  a  co- 
partner>hip,  is  eriMliled  au<l  cliarged  witli  large  amounts  of 
money,  without  the  partiiershi})  or  the  members  tliereof 
being  a  ]>arty  to  this  suit. 

Kh‘Venth.  IxM-ause  the  dcd’endant  H.  K.  Carroll  is  credited 
Avith  jairehaso  pj-icc  of  the  (J  Street  lot  (less  de- 

])Osit  of  .'>1U0).  and  with  tin*  cost  of  construction  of  the  (j 
Street  house,  wlnni.  under  tin*  evithmce,  the  defcmdaiit 
Francis  C.  Carroll  >hould  be  criMlited  with  same. 

The  accounting  as  contained  in  Schedule  C  is  excei)ted  to 
on  the  grouiuls : 

First,  that  the  alleg(‘d  accounting  of  rents  received  and 
disbursements  mad(‘  is  not  a  correct  accounting,  and  with¬ 
out  stating  an  eiitirc'ly  iu*w  account  of  same  these  dc‘fend- 
aiits  cannot  ])oint  out  the  oi*rors  and  omissions  of  the'  Mas- 
te!'  because  the*  Mast(*r  fails  (‘iitii’ely  to  se*t  forth  in 
47.")  saiel  schedule*  or  in  his  re'port  the*  origin  or  basis  of 
his  tigui’e*s  or  cale'ulat ions,  the*  said  calculations  t)ur- 
porting  to  be  ne*t,  without  any  ele*tail  as  to  how  same  were 
arrived  at. 

St'e'ond,  that  tlie*  maste*r  has  faile*el  to  cre'dit  the  de*f(*iul- 
ant  France*s  (I.  Cari'oll  with  ,lM  1 ])ure‘hase*  prie-e  of 
Sti*ee*t  lot  and  inti*rest  the*r(*on,  jairt ie*ularly  the*  ite'in  of 
^^Oo.OO  adinitte*d  by  the*  Maste*!*  at  page*  IS.")  of  his  r(*port  to 
liave  been  e*\])e'neh*d  tlie-re'foi*  by  Mrs.  Carroll  and  also  dis¬ 
cussed  by  the*  S]»e'cial  Maste*r  at  page  6.3  as  having  bce'ii 
paid  by  Mi’s.  Carroll. 

The'  ae'counting  as  e-ontaine'd  in  Se*he*dule*  D  is  e*xe*e*])te'el  to 
for  the*  re*ason  that  in  arriving  at  the*  ne*t  balaiU'e*  (whie*h  is 
carrie*el  forward  into  Sche*dule*  F)  <le*elue‘t ions  are*  made*  of 
$‘J,()()().(H)  ])aid  to  Maste*r  on  ae*e*ount  of  his  fe*e,  s^lO.OO  to 
(derk  e»f  Court  on  ae*e'OUiit  of  e-osts,  whereas  sue*h  amounts 
under  the*  e‘<iuilies  of  the  c'ase*  shouhl  be  entire*ly  chargeable 
to  the  })laintiff. 

The*  ae*e‘e)unt ing  as  e'ontaiiu*d  in  Se'lu'dul  Iv  is  exce*pte*d  to 
because  it  is  base*d  e*ntire*ly  u])ou  the*  e'l’roue'ous  balance*s 
carrie*d  forward  freem  Se‘he*dules  A,  B,  C  and  D,  the  errors 
and  omissions  concerning  which  are  hereinbefore  specih- 
callv  set  forth. 


IT.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


307 


476 


Exception  Ten. 


'riii'si*  ([(‘iViidants  fiirtlu*]’  (‘xcrpt  to  the  statomoiit  of  the 
►SjKH'ial  Mastto*,  as  (‘oiitaiiiod  in  tlio  section  of  his  ropoi’t 
iindcM*  tli(‘  lu‘adinu*  (‘ntith‘d  “Tin*  Collati'ral  Issues”  at 
pau(‘  1!)  of  tli(‘  ropoiM,  that  th(‘  laiiHh'n  is  im])osed  upon  the 
(h‘fendant  of  snstaininii’  tin*  (hd'eiisi*,  tin*  said  statement  con- 
stitiitini!-  en*or  l)oth  of  fact  and  of  law. 


i  i 


Exception  Elcrcn. 


'rh(*S(‘  def(‘ndants  fnrthor  rxee])!  to  tin*  statement  of  the 
Sj)eeial  Mast(*i‘  as  eontain(*d  in  that  section  of  his  report 
ninh*r  Scln‘dnh*s  II-IU)-!)!)! »  (*ntith‘d  “( )ccn]iations  of 
plaintiff  and  tin*  (h*f(‘ndant,"  in  tin*  followim*-  res])ects: 

(a)  To  tin*  s1at{*ment  of  tin*  Sp(*cial  Masl(‘r  in  the  r(‘])ort 
at  paL*(*  *J6  that  while  “from  tin*  |)l(*adinn\s  it  would  hav(*  to 
h(‘  tak(*n  as  an  admitti'd  fact  that  tln*i'(*  is  a  part n(*rship 
known  as  tin*  ('ari'oll  hd(*cti’ic  (k)m])any  in  which  the  de- 
f(*ndant  (11.  \\.  (’ai’roll)  is  a  partin*!*,”  yc*t  “1  have*  d(‘vel- 
opc*d  tin*  facts  fully  without  rc^a rdiiiL^’  the  ])h*adin.L>’s. ”  On 
tin*  uronnd  that  tin*  s1al(‘nn‘nl  and  conduct  of  the  Special 
Master  tln*i'(*in  dc'sciihiMl  constitute*  (*rror  in  law. 
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These  d(*ft*ndant>  fnrihor  (*xci*)»t  to  tin*  stat(*m(*nt  of  the 
Sj)ecial  .Ma>t(*i'  a-'  ('(mtai?n*d  in  that  S(*ction  of  his  r(‘port 
ninh*r  Scln*dnles  (‘ntith*d  “lh*lations  of  Plain¬ 

tiff  and  tin*  d(*fendant.”  in  tin*  following’  r(*spects: 

To  tin*  stat(*nn*nt  in  tin*  i‘(*poi‘t  on  pa.i;'(*  'll  that  some  of 
the  transactions  in  suit  whie'h  a)>p(*ai'  to  have  been  the  de¬ 
fendant  II.  P.  ('arrolPs  p(*i*sonal  t I'ansae'tions  have*  an  im¬ 
portant  h(*arine,’  “in  view  of  tin*  plaintiff’s  stat(*ment  that  he 
had  no  d(*alin,iis  with  tin*  Oari’oll  k]l(*ctrir  ('oinpany  as  such; 
that  all  of  his  dealin.us  w(*i-(*  with  tin*  detendant  (If.  H.  Car- 
i*olI)  ])(*rsonally ;  and  that  In*  always  r(*”ai’ded  the  defend¬ 
ant  as  the  (’arroll  Hlectric  (’omj)any.” 

For  the  reason  that  the  same  is  not  sut)])orted  by  the  evi¬ 
dence  and  constitutes  error  in  fact  and  in  law. 
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K. rccj/fioit  Thirteen. 


Tli(‘sc  <l(*rciHlants  except  t<>  tlu*  iiH'lusioii  in  said  roi)ort 
of  that  part  ef  tin*  same  mai‘k(*(l  Seheilules  D-Dl  )-I  )1)I)  oii- 
titl(‘<l  “h’elatinn  to  (’arroll  l']l(‘etri('  ( 'oinjiany ”  ami  of  the 
attein|it  of  the  Special  .Ma^tm*  to  aruiK*,  witliont  limlin.i»’  it 
as  a  fact,  that  there  was  no  sneli  partnei'>hip  as  the  Cari'oll 
I‘h(‘elrie  t’onipaiiy  enin]K»sed  of  the  (hd'eiidant  Ilai’i’v  1\. 
(‘arroll  and  liis  hiother  Louis  I),  ('arroll,  who  is  not  named 
as  a  (hd'endant  in  the  hill,  and  of  the  statcmient  of  the  Master 
in  this  (M»nneeti(»n  ( p.  40)  that  **Ther(‘  is  snllieient  donht 
raised  as  to  tin*  (‘\istene(‘  of  stieh  ]>artn(‘rship  before^  this 
suit  was  lile(l,  to  depriv(‘  tin*  fact  (d‘  sneh  all(‘L^e<l  ])artner- 
ship  of  any  jxjti'Htial  force  or  eonsideration  in  the  con¬ 
sideration  of  the  issues  in  this  east*  as  to  the  Twelfth  Sti’eet 
t  ransaet  ion> : "  and  to  similar  stattmumts  eonet'rninii’  said 
]>ai‘tnei->hip  occiirrinii'  at  paii’es  *_’(),  i’7,  30,  .‘Jl,  3.3,  .‘IS,  SI,  !).*>, 
300  ami  other  places  in  >aid  I’ejun-t;  on  th(‘  i;fonnd  that  the 
sanu‘  art*  eonti’ary  to  tin*  admissions  of  tin*  pleading’s,  ar(‘ 
contrary  to  tin*  (“videiict*.  art*  ht‘yt)nd  tin*  set>pt‘  t)f  tin*  ]*t*f- 
ert‘nei* :  that  they  ccm-tituit*  error  in  fact  ami  in  law ;  and  that 
th(‘y  are  inject(‘d  intt)  the  east*  ami  tlisensst*tl  hy  tin*  Spt‘eial 
.Mastt‘r  in  an  a ruumeiitat ivt*  way  Ln*  tht*  stht*  pnrpt»st*  t)f  at¬ 
tempting’  to  aid  the  plaintiff  and  to  tlisert*tlit  tht‘  tlt‘fi‘mlants 
ami  to  tlt*>tr(»y  the  defeiist*.  and  as  st)  inJ(‘t‘ttMl  into  and  usetl 
hy  saitl  Special  Ma-ter  (‘oii>titute  iirt)>s  misconduct  tm  tht* 
part  t>f  tht*  Spt*cial  Mastt‘r. 

Tin*  d(‘ft*mlants  fiii-tht‘r  exei*pt  to  the  lindin^’  of  tin*  Mas¬ 
ter  on  pau’t*  41  of  hi>  I’eptu’t  umh*r  tin*  sann*  schetlule  and 
title  that  tin*  tleftunlant  II.  IL  (‘ari’oll  used  the  monies  of 
the  (’arrt)ll  171t‘ctiic  (’ompany  tt)  juirchase  the  Tenth  Stre(*t 
lot  to  apply  tu!  tin*  pnrehast*  of  tht*  Street  h)t,  tt)  apply  in 
j)ayment  tt)  tht*  plaintiff  t)n  tin*  Strt‘(‘t  construction,  on  tlie 
ground  that  sann*  is  et)ntrary  to  the  evidence  in  the  case. 
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Exeejtt  io n  Fu u  rt een . 


These  did'emlants  fui’tlnu*  except  to  the  statements  or 
lindin^’s  t)f  the  Spt*cial  Master  nmhu’  that  setdion  of  his  re¬ 
port  nntlei*  tin*  heatlinu’  Scln*dules  1 1-1 1 1 1-l  1 1 1 1 1,  entitled 
“The  strt‘et  t ransact it)n, ”  in  the  ft)llowin^  |)articnlars. 

d't)  tln‘  limlinn’  of  the  Mastm’  ttn  payt*  04  t)f  his  re])t)rt  in 
which  he  draws  the  erroneous  conclusion  of  fact  that  the 
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defendant  Frances  0.  (  arroll  never  delivered  to  tlie  de¬ 
fendant  II.  I\.  Farroll  any  assets  to  provide  for  the  con¬ 
struction  of  the  Street  a])art]neiit  and  that  those  securities 
that  he  ])retended  she  had  (h‘livered  were  either  worthless 
or  of  such  character  that  not  a  dollar  could  be  raised  on 
them,  as  heiiii;’  contrai*y  to  the  (‘videuce  of  the  case. 

To  the  tinding*  of  the  Mastei*  as  stat(‘d  on  pa, ices  77  and 
S7-88  of  his  i-(‘}»ort  that  with  respect  to  the  Q  Street  prop¬ 
erty  the  same  was  lU'U’ot  iated  and  (*oiiducted  along'  the  same 
lines  and  upon  the  same  basis  as  the  traiisa(*tions  with  re¬ 
spect  to  the  S,  T  and  Tcmth  Stre(‘l  pro[)ei'ties,  on  the  ground 
that  such  (‘oiiolusion  and  linding  of  fac't  is  not  in  accordance 
with  or  su]>poi'ted  by  the  evidence  in  the  case. 
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Exception  Fifteen. 


44iese  defendants  fnrtlKO'  (*xc(‘pt  to  tin*  statements  and 
finding's  of  tin*  SjM'cial  Ma^t(‘r  as  c()ntaiiu‘d  in  that  section 
(d*  his  n*porl  nnd(‘r  Schedules  l-ll-lll  oiilith'd  “4\vi‘lfth 
Street  Ti*ajisa<*t  ion  "  wher(*in  t  In*  .Mast(*i'  finds  (  pgs.  100-101) 
that  the  ))rop(*rty  714  lllth  Slre(*t  was  pnrchas(‘d,  i'(*modelled 
and  consti'iicted  in  accordanni*  with  a  g'(*n(*j'al  partnership 
ari'ang(*nn*nt  (*xisting  l)(‘lw(*(‘n  the  plaintiff  and  the  de¬ 
fendant  1 1.  1\.  ( 'ai'i'oll,  and  t  hat  1  In*  ))laint  i  !f  1  h(*i'efoi'i*  has  jin 
undivided  on(*-half  i!d(‘rest  in  said  prop(*rty  after  an  ac¬ 
counting'  foi'  cost  of*  const  I'licl  ion,  chai'gi'S,  etc.;  on  tin* 
ground  that  said  conclusion  and  linding  of  fact  is  entirely 
(*rroin*ons  and  is  not  in  accordance*  with  or  sustained  bv^  the 
(*viden(*(*  in  tin*  case. 

To  the  finding  of  tin*  Sp(*cial  Master  as  st*t  forth  in  said 
S(‘ln*dnh*s  I-II-III  to  tin*  el*f(‘ct  that  tin*  (l(‘f(*n(lant  Harrv 

ft 

R.  Fai'roll  and  tin*  witn(*ss  Lonis  I).  Farroll,  com])osing  the 
pai't in*i'ship  of  ('ai'i'oll  Fl(*cti'ic  (’onipany  agi'eed  for  and 
on  b(*half  of  said  (’ai'i'oll  Fil(*('tric  (’oinpany,  a  co-partner- 
shi)>,  that  that  firm  wonld  (x'cnpy  pre'inises  714  I'Jth  Str(*(;t 
as  a  tenant  and  pay  i'(*nt  tln*i'(*foi',  on  tin*  ground  that  said 
finding  is  not  justified  by  the  evid(*nce  in  the  case. 

To  tin*  finding  of  the  S])ecial  Mast(*r  in  said  Schedules 
I-lI-lII  as  cenitaiiK'd  on  ])ag(‘S  1(I7  and  lOS  of  said  r(‘])e)rt 
fixing  rental  to  be  ])aid  by  said  Farroll  Fl(*cti'ic  Company 
for  occu])ancy  of  714  12th  Str(*et  at  ;*^r),.‘l()()  foi*  y(*ar  Ihlf)  as 
“the  basis  testified  to  by  the  ])laintiff”  and  fixing  it  foi*  sub- 
seepient  years  on  the  basis  testified  to  by  the  witness  Story; 
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Oil  tli(*  irroiiiids  that  tlioi-o  i-  ?io  (‘vidoiice  to 

jnstily  a  tindinii'  that  tla*  (’arroll  Khn'ti'ic  (’oinpany  ever 

a^^rec'd  to  pay  rso.’ion  in  lIMd  ni*  any  otlior  year  and,  second, 

that  tlie  plaintilV  has  in  Ids  totiniony  ami  in  his  })leadin^\s 

repeatedly  swoi-n  that  tin*  auret'ineiit  was  that  tin*  (’arroll 

Klectric  (’ornpaiiy  wonid  ]»ay  rent  at  the  i’at(* 

4Sl>  pni*  yeai*  t'oi-  the  entii’i*  hnildin,!*’  and,  third,  on  the 

a'l’emid  that  the  testiinonv  ot*  tin*  witness  Storv  is 
*  %  • 

not  sntlieient  in  hn-t  oi-  law  to  just  it  y  the  fixing  ot*  rental 
on  tin*  basis  t(*stilied  to  hv  him  and,  Toiirth,  that  the  testi- 
inonv  ot*  tin*  witn(*ss  Stoi’v  should  not  and  cannot  he  eon- 
sid(*red  hcranx*  the  sann*  was  givi*n  hy  him  as  a  witn(*ss  for 
and  on  h(*half  of  tin*  plaintiff  at  a  time  wh(*n  tin*  plaintiff 

and  defentlant>  had  d(*rmit(*lv  ainl  foianallv  annomn*(*d  their 

•  * 

i'espeetiv(*  (•a>(*>  as  dust'd  and  tin*  t(*stimony  of  the  said 
Story  is  tln*r(*for(*  ineomp(*t(*nt  ainl  ilh*gal. 

To  the  tinding  of  the  Sp(*eial  Master  as  eontaiiifd  in  said 
Seh(*dnh*s  1-11-111  to  tin*  olteet  that  tin*  evidoiieo  corroho- 
rates  tin*  jdaintiff’s  eont«*ntion  that  it  was  at  first  intended 
h(*twc*(*n  tin*  plaintiff  ainl  defendant  11.  IJ.  (’arroll  that  tin* 
ground  floor  of  pi-(*mises  714  llMh  Sti'eet  slnmld  Im*  im- 
prov(*d  hy  two  >toi’(*s  with  a  pei’inaneiit  partitimi  hetwecn 
the  sann*,  tin*  south  half  of  tin*  gi-onnd  Hour  and  npjter 
stories  of  saitl  hnilding  to  lx*  occupied  hy  tin*  (’ari’oll  l*'.h‘c- 
tric  (’ompany  as  a  t(*nant  on  tin*  ground  that  said  finding  is 
not  in  accordance*  with  eo’  jnstilie'd  hy  tin*  (*vid(*nc(*  in  tin* 
ease. 

To  tin*  tinding  of  tin*  Sp(*cial  .Master  as  contained  in  said 
Seln'diilcs  1-11-111  to  tin*  eff(*et  that  there*  are*  not  any 
charge's  she)wn  em  tin*  hooks  e>f  the*  (’arixel!  !d(*e‘trie*  (’om- 
]»any  in  any  ae*e'onnt  inelicating  that  tin*  preepe'rty  714  llMli 
stre'ct  was  ll'e'ate'd  as  the*  preeperty  eef  the*  (’arreell  f’Jee-- 
ti’ie  (’e)mpany  jerieer  tee  this  suit:  em  the*  gremiiel  that  saiel 
tineling  is  ne)t  jnstitie*el  hy  en*  in  ae'e*orelane*e*  with  the*  e'vieh'in-e* 
in  the  ease. 

To  the  statenu'iit  e)f  the*  Spe*e*ial  Master  as  e'emtaine*el  in 
said  Schedules  I-II-III  and  as  a]>pe*aring  em  jiage*  l(t4  ed’ 
his  i*e])e)rt  lee  the  effee-t  that  “tin*  se)-calle*el  ne*w  huileling 
ledger  ae'e-ounts  e)f  that  e*e)mpany”  ((’arreell  Kh*e‘tric  ( ’om- 
jiany),  “were  finally  elragge*el  inte)  the*  e*as(‘  hy  the*  Maste*r 
after  much  effeert”  em  the  gre)unel  that  such  state*me‘nt  is 
without  foundation  in  substance  or  fact  and  is  ne)t  justitieel 
bv  the  record. 
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Exception  Sixteen. 


Those  (Icfondants  fiirtlior  oxco])t  to  the  of  the 

Special  Master  as  contained  in  that  section  of  liis  report 
under  Scliediiles  L-LL-LLL  entitled  “The  Construction 
and  its  Sn])ervision,“  to  the  effect  that  the  plaintiff  Moebs 
continued  to  coin])letely  sn])(‘rvise  the  construction  of  prem¬ 
ises  714  TJtli  St]*eet  until  the  co]nph‘tion  of  same  and  that 
the  ])laintiff  ])aid  on  a(*(‘onnt  of  1-th  Street  for  the  same 
class  of  miscellaneons  it(‘ms  as  on  the  other  bnildin,i*‘S ;  on 
the  ^’1*01111(1  that  such  a  tindinu*  is  not  snstaiiUHl  by  or  in 
accordance*  with  the  exidenct*  in  the  case. 


484 


Except if))i  Seventeen. 


These  defendants  fni’lluo*  to  the  lindinii:  of  the 

Special  ^lastc'r  as  cont aim'd  in  that  si'ction  of  his  re])ort 
niuh'r  Schednles  (‘iitilh*d  ‘“riic*  Contributions 

and  Acconntini;-  by  Plaintiff^'  to  tin*  (‘tfect  that  th(*re  is  no 
oblii>‘ation  or  duty  on  the  ])ai’t  of  tin*  ])laintifr  to  account  to 
the  (h‘f(‘ndant  11.  K.  Carroll  with  i-e'spcot  to  his  statements 
of  cost  of  construct  ion  of  tin*  various  properties  in  dispute; 
on  the  ,i;’ronnd  that  it  is  not  Jnstil'n'd  l)y  tin*  (‘vid(‘n(*(*  and 
that  the  ])ayrolls,  vonehei’s,  etc.,  offeiH'd  in  evid(‘ne(*  by  the 
])laintiff  in  snp])ort  of  siieh  stat(‘inents  of  ('ost  were  im- 
proj)erly  r(*c(‘iv(*d  in  (*vid(*ne(*  with  r(‘sp(*et  tln'reto,  and  do 
not  constitute*  a  suflicie*ut  ace*ouul iim*,  and  that  said  fnid- 
iiii*-  ce)nstitute*s  erre)i-  iu  law  ainl  fae*t. 


485 


Exeept i(ni  Eighteen. 


Tln*se  d(*fe*udauts  fuilln*r  except  to  tin'  fnidinu:  e)f  the 
Spe*e*ial  Mastei-  as  <‘(»u1aiued  iu  that  see-liou  of  his  i‘(*])ort 
uuel(*r  Se'he*duh*s  X-XX-XXX,  (*utitled  “Tin*  All(*‘_;‘(*d  (h'eel- 
its  to  Plaiutilf  iu  Suspense*, "  to  tin*  (*ff(*et  that  fixhibit  (5 
E.  C.  X"o.  1,  ^•enerally  ref(*rreel  to  iu  the*  e'ase  as  “Susp(*us(i 
Account”  was  not  a  record  or  ])art  of  the  accounts  of  the 
Carroll  Klc*ctric  Com])any  ])rior  te)  the  institution  e)f  this 
suit,  but  was  made  u])  snbseejneut  1<»  the  institution  of  the 
suit  aiiel  subse*(iu(*ut  to  July  21,  Ihlb;  eui  tin?  i;'rouud  tliat 
said  fineliui;'  is  ue)t  su])porte*d  by  the*  (‘vide'iice*  iu  the  case 
but  is  an  arbitrary  and  unwarraut(*d  liudius;'  of  fact  made 
by  the  Master  based  upon  his  prejudice  against  the  defend- 
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ant  II.  R.  (‘arroll  and  ])as(*d  upon  an  ori’onoou.s  and  false 
idea  of  ])i*oper  methods  of  aeeounlini^  and  bookke(‘})ing ; 
and  said  lindinu*  is  anotlier  ins1an(*e  of  the  Master's  li’oini*' 
out  of  Ids  wav  and  eonsundnu’  uinu‘('(‘ssarv  time  ou  imma- 
terial  ])oints  in  an  endi*avor  to  ])rejudi(*e  the  eourt  a^u’aiust 
tile  defendant  II.  1\.  ('ari'oll  and  his  (h'fensi*.  all  of  which 
clearly  ajipears  in  tin*  I’epoi’t  and  in  the  r(*cord. 


48(i 


iott  A  hi('f<'ciL 


These  defendant <  further  exc(*pt  to  the  Sj)ecial  Master’s 
tindiiiLT  as  contaiiUMl  in  that  >cction  of  his  r(‘port  under 
Schedules  ()-()()-()()()  cntith'd  **'rin‘  Guilder's  Pi’olit,’’  to 

tin*  t*ffect  that  tln*rc  was  i!(‘V(‘r  anv  aureenu'ut  or  discus- 

*  • 

sion  with  i‘(*sp(‘ct  tn  any  und(*r>tandin.ii’  that  the  ))laintiff 
would  huild  tin*  (^>  Strc(‘t  apai1m(‘nt  for  Mrs,  ('ai’roll  and 
tin*  I2th  Sti’cct  properly  for  tin*  (’ari’oll  Mh*ctric  ('ompany 
(ui  a  cost  plu>  basis,  that  is.  co>t  <»f  con-t  met i(»n  )>lus  a  fair 
or  reasonahh*  huilder'>  comnii>sion ;  on  tin*  lirouinl  that  said 
lindin^  is  not  >upportcd  hy  hut  i<  coutrai’v  to  the  i*vidence. 


487 


Exception  T trent jf. 


These  defendant."  fui'thei*  e.\c(*pt  to  tin*  runlin^’  of  tin* 
Sp(*('ial  Ma."t(*i'  as  contaiin'd  in  that  s(*ctiou  of  his  ivport 
und(*r  Scheduh‘s  P-lM’-PlMh  (‘iitith'd  “4'ln*  mana!A’(*nn‘nt 
and  I’ents  of  tin*  ju'op(‘rties."  to  tin*  etf(*ct  that  tin*  <h*f(‘n<l- 
ant.  in  his  ."tati*ni(*nt"  of  r(*nt<  and  <lishurseuu*uts  ."uhinitt(*d 
to  plaintiff  Aju'il  I.  HM.*).  and  in  tin*  latt(*r  ]>art  of  May,  Ihlh, 
chari»'(*d  hims(*lf  with  mon*  r(*nts  in  o-ross  than  are  found  in 
anv  of  tin*  hooks  of  account  oi'  r(*nt  stat(*nn*nts.  and  to  the 
(indini**  of  tin*  Mast(*i’  based  tln*ri*upon  that  tin*  (h*fendants 
shouhl  h(‘  char.ii(‘d  with  di lT(*i*(*nc(‘  h(*twe(*n  tin*  h.i^ui*(*s  of 
those  statenn*nt<  and  the  lii:ur<‘S  as  disclos(‘d  by  the  a(*- 
count.",  in  addition  to  tin*  amount  id{*nt i li(*<l  in  tin*  accounts; 
and  for  .irrouud  of  ."aid  (*xc(*ption  ."ay,  first,  that  such  a  fuid- 
in.u*  and  such  a  charui*  by  tin*  Master  is  not  in  aivordance 
with  or  jiistilic'd  by  tin*  (*videuc(*;  second,  that  tin*  ]>laintiff 
in  his  testimony  admitted  und(*r  oath  that  tin*  (h*f(‘ndant  II. 
I\.  (’ari*oll  did  n‘nd(*r  to  him  in  tin*  latt(*r  part  of  May.  lOlb, 
statenu*!!!  of  n'lits  and  disburs(*nn*nts  of  tin*  S,  'V  and  '['(‘nth 
Street  ])ro])erti(*s  and  that  he  examined  and  a(*c(*])ted  the 
same  as  (*orr(‘(*t.  and  defendants  snv  that  this  statement  so 
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rendered  to  the  plaintiff  tlieren])oii  became  in  law  and  in 
fact  an  account  stated  between  the  ])arties  as  to  rents  col¬ 
lected  and  that  it  was  nnnecH'ssai'v  for  the  def(‘ndant  to  offer 
any  evidence  as  to  rents  colb^cted  i)rior  to  .May,  Ibid,  and 
that  no  sncb  records  or  accounts  were  ever  called  for  by  the 
plaintiff’s  (‘oiinsel.  To  tlie  findings  of  fjict  of  the  ^Master  as 
('ontained  in  said  ScIkmIuIc's  P-PP-PIM*  as  set  forth  in 
parn^rapbs  niai’kcMl  4tb  t(»  I7ib  inclusive',  on  pages  181  to 
IS.')  and  r(‘latini*’  to  disbnrsmnents  bv  Mrs.  1’i‘ances  G.  Car- 
I’oll  of  monies  rec(*ivcd  by  lun*  on  account  of  rents  and  re¬ 
lating  to  the  (‘ondition  of  Inn*  account  at  different  periods 
of  time  as  (‘nnnu'rati'd  tli(‘i-(‘in,  on  the*  gi'onnd  that  the  con¬ 
clusions  stated  tb(‘r(‘in  aix'  not  in  ace'ordance  with  or  sup¬ 
ported  by  the  evidence',  and  ai’e  e.r  parte  findings  of  the 
Master  alb'ged  to  bc'  base'd  on  I'ec'en-ds  without  examination 
of  anv  witiK'ss  conci'i’niiu'’  same'. 


4SS 


I'J.i  icpf  ini/  T /rri/t  /f-nti(‘. 


The  dc'fendaiits  fni’llun-  exc(*))l  to  the*  liiidings  and  state*- 
ments  of  tin*  Spe(*ial  Masti'i*  as  contaiiu'd  in  that  section  of 
his  i’ei)ort  nnd(*r  Scbe'diiles  entith'd  “Account¬ 

ing  and  1  )iscov(‘rv ' ’  in  tlu'  fol b>wing  part iciilars  : 

{(/)  That  the  (h'fe'iidant  (‘neh'avoiH'd  “to  snp])ress  evidence 
and  to  avoid  its  diseoV(*i*v. ”  (  p.  ISb). 

(h)  That  “Hardly  a  pap(*i‘  of  any  conse'ejiieiK'e  oi‘  source 
e)f  ('vielenci'  lias  bec'ii  pi'oelnceel  oi‘  op(*ned  up  by  the  defend¬ 
ant  voluntarily.’’  (p.  187). 

(r)  That  the  (h'fi'mlant  being  nnabli'  to  prevent  the  probe 
of  tlu'  Spe'cial  Master,  the'  most  inij)oi'tant  d(‘velo]nm*nt  of 
(*vid(*nc(‘  was  prodnc(*d  from  bis  d(‘sk  wbie'b  the  de'fendant 
bad  said  lu'  did  not  have*  or  (Mnild  not  (ind.  ( p.  1S8). 

(rl)  4’bat  the  paymi'iits  of  ^ieS,()()0  purchase*  mone'V  and 
fii’st  payme'iit  of  intei’e"-!  on  'rwe'lftb  Stre'e't  ]n’e)])erty  were 
credite'd  bae'k  to  the'  de*fe*n'lant  II.  b*.  ('ari'oll  anel  charged 
111)  against  the'  4’we*lftb  Stre*(‘t  |)j‘ope*i‘tv  after  this  suit  leas 
filer/.  (|).  18S). 

(e)  That  “ne)tbing  was  produce'll ”  (l)y  the  defendant) 
“e'xcept  what  was  eh'manded,  and  mncli  of  it  was  only  ])i*o- 
elnceel  after  i‘e*))(*ated  demands.”  (p.  18b). 

(/)  That  “Some  of  the*  e‘vi(le*nce‘  })rodnce*d  showx'd  the 
tampering  with  jiapers  and  the'  falsity  e)f  exhibits  originally 
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]>r(>(lur(Ml  l)v  tlio  ninliM*  liio  ironoral  order  of  the 

.Master.”  \v\K  1S!)-1!)0). 

(//)  'riiat  <M)iii|)ari.soTi  of  tlu*  mass  of  the  exhibits 

thnifl/f  flisfiuriii  <1  with  tln'  niiimpoi’taJit  (*liaraet(*d  or  false 
character  of  tliex*  ]>rodiic(Ml  on  tin*  Master’s  order,  it  will 
b(*  seen  that  the  (»ri,ainal  return  to  the  Master’s  order  was 
blit  a  jn’eteiix*.  the  barest  |H’i‘t(*ns(‘.''’  (p.  190). 

{ J> )  riiat  a  ri‘tnrn  nnuh*  by  counsel  for  the  defendant 
XoviuuIk*!-  ().  Iin7.  in  pnrsnanci*  of  the  blaster’s  order  was 
niadi*  with  an  eiideavoi-  to  make  it  appear  that  after 
4.^9  conference  l)etween  coiin^i*!  for  tin*  r(‘spective  j>arties 
tin*  I'eturn  wa<  a  c(unph*t(‘  r(‘tnrn,  but  that  it  was  not 
a  n'liirn  >ati^fviim'  tin*  oi(h‘i‘  and  that  the  defendant’s 
counsel  had  attempted  to  main*  it  appear  that  it  was  a  com- 
])lete  return  wlieii  ill  fact  it  was  not  ( pp.  19‘J-1!).‘1.) 

(M  To  similar  .statements  api>earin,ij:  in  the  re}>ort  at 
]*aL'es  lp;t.  1!)|  and  1I>o  to  tin*  eff(‘ct  that  counsel  for  the 
defendant-  prt*tended  to  malo*  a  fall  and  substantial  return 
to  the  Ma-ter’s  order  knowin.u’  tin*  return  not  to  be  full  or 
substantial. 

{/)  'bo  the  statem(*nt-  aj‘pearin,u'  on  pa.u'e  198  of  the 
Special  Ma-lcr’s  report  concei'nina’  tin*  ju’oduction  in  evi- 
denc(*  of  the  account  book  of  tin*  d(‘f(*ndant  Frances  ().  (,’ar- 
roll. 

(/.•)  'To  tin*  lindina-  at  paiit*  1!>9  that  “it  is  apparent  that 
a  ,t:r(*at  <leai  of  inipoi-tant  evid(*nc(*  was  suppri*ssed  and  that 
tin*  ](*turn”  (that  i-  to  >av.  tin*  ]'(*turn  to  tin*  Master’s  order 
for  tin*  pro<luction  of  »*vid(*nc(*)  “was  nothing  but  a  |)re- 
tens(*  atl(‘nipt(*d  t«)  be  eoloi*(*d  with  good  faith  by  the  further 
]U'(*t(*ns(*  that  it  was  a  i-eturn  made  in  full  compliance  with 
tin*  <h*mand-  and  ?-(*<jin*>ts  of  <'ouns(‘|  foi-  tin*  plaintilY,  later 
r(*pudiat(‘d  by  him.” 

(/)  d'hat  at  one  (»f  the  ln*ariim’s  “Mrs.  (*arroll  admitted, 
upon  being  «|U(*>tioned  by  tin*  Ma-tei‘.  that  she  was  mistaken 

in  saving  that  tin*  inve>tment  a<*count  had  anv  reference 

•  • 

to  the  matters  in  suit.”  ( p.  l!97). 

f///)  'To  the  (|uotation  from  tin*  tt*'*! innuiy  f»f  the  defend¬ 
ant  II.  U.  Faiu'oll  app(*aiing  at  ])age  ‘JIl  of  the  Special 
-\fast(‘r’s  re]>ort  (  for  tin*  rt*ason  that  the  same  is  incorrectly 
(pioted  and  tin*  exci*rpt  unfairly  us(*d.) 

(n)  To  tin*  statt*ments  appearing  at  page  *J14  referring 
to  alleged  tamp(*ring  with  the  pap(*rs  of  the  case  and  the 
false  character  of  a  co]yv  of  the  account  book  of  Mrs.  Carroll. 
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(r>)  To  the  statement  api)eariiig  at  page  214  that  the  de¬ 
fendant  Tl.  K.  I’aiToll  “was  eertainly  not  seriipuloiis  at  any 
time  when  he  thought  that  it  would  he  to  his  interest 
41H)  to  engineer  the  evideiK'e  in  tliis  ease.” 

{}>)  To  tlie  statenuMit  of  tiu*  SjK'eial  Master  appear  • 
iiig  at  i)age  231  of  the  report  r(‘f('rriiig  to  tlie  St)eeial  blas¬ 
ter's  understanding  of  eoiins(‘l,  and  to  the  display  of  feeling 
on  the  part  of  eounsel  and  to  the  statement  of  the  S])ecial 
blaster  that  “he  had  not,  as  eharged  hy  counsel  of  the  de¬ 
fendant,  reo])ened  a  ease  which  had  hemi  closed.” 

iq)  To  the  statement  of  lh(‘  Spiuhal  blast('r  apt)earing  at 
])ages  2r)3-23()  as  follows:  “  1  am  fi‘ank  to  confess  that  I  can 
see  no  reason  foi*  tlu‘  concealment  of  the  check,  for  if  it  was 
drawn  to  his  order,  as  the  charge*  would  indicate,  the  check 
drawn  to  his  onh'r  would  tell  uo  moi-e  thau  an  entry  charg¬ 
ing  it  to  him.  IIoW(‘V(‘r,  it  has  been  so  dillicult  to  follow 
the  ineandering’s -and  tin*  mental  gvi’ations  of  the  defend¬ 
ant  in  this  case*  that  I  (‘an  easily  see  that  Ik*  may  have  at¬ 
tached  moi‘(‘  siguilicance*  t<>  tin*  drawing  of  this  check  to  his 

order  than  I  did  aft(*i'  Ik*  admittc'd  the*  identitv  of  the 

% 

chai'gi*  to  him  in  his  a('count." 

( /■)  To  the*  I’efusal  of  tin*  Spc'cial  blaster  to  admit  evi¬ 
dence  of  ex])c‘rt  accountants  c(»iic(*!’ning  tin*  alleg(*d  sus¬ 
pense  account  and  to  tin*  following  stat(*m(‘nt  a])pearing 
at  ])ages  2S()  of  tin*  i‘(‘])oi‘t  :  “O/  co/z/'sc  couuse*!  for  the  de¬ 
fendants  want(*d  his  (‘xp(‘i-ts  to  draw  coiK'lusions  from  the 
alleged  ci*ow<Hng  of  the  top  and  hottoiii  (*ntries,  hut  no  one 
(*ver  seemed  to  think,  and  I  do  not  tldnk  any  oik*  would 
think  now,  that  ttK*i’(*  is  any  not ic(*al)h*  crowding.  Tlie 
whoh*  story  is  impi’ohahh*  of  heli(‘f.  It  was  dev(*lo])(*d  to 
me(‘t  a  damaging  situation,  wliich  it  makes  woi’se  iust(*ad  of 
improving.” 

(s)  To  tin*  stat(‘inent  coiu'ciaiiug  said  suspense  ac(*ount 
a]:>p(‘aiang  at  pag(*  2-*^^  of  tin*  r(*poi*t  as  follows:  “The  whole 
truth  is  that  this  suspens(*  account  was  a  ])r(*t(*ns(*  whicli 
would  not  stand  tin*  test  of  analysis  with  the  oi’iginal  ac¬ 
counts  salvag(*d  hy  the  blast(*r.” 

All  on  the  gi’ound  that  said  lindings  and  statements  are 
not  support(*d  hy  the  evidence  hut  are  conti’ary  to  the  evi¬ 
dence. 
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4'li(‘S(*  s  to  the  lindiii^’s  of  the 

S|)(‘('ial  .Masl(“r  as  (‘oiitaiii«*< I  in  that  section  of  liis  rej)ort 
\in(](*i*  Sclicdnlcs  A-AA-AAA  inititled  “The  Issue, 

in  the  foliewiiiL;’  pa i1  icnlars  : 

{(/)  'File  stalcincnl  at  itauc  ’Jdl  to  the  effect  tliat  the  fact 
is  cK'ai'  tiiat  there  was  a  u'^nera!  and  more  or  less  unif(*rm 
coiir^^e  of  (h'alini:’  hetweeii  tli(‘  plaintilf  and  the  defendants 
eoneei  niiiL:’ all  tin*  prop(‘rties  in  (jin*stion  in  the  suit. 

ih)  'Fn  the  statement  appeai'in^-  at  ])aii’(‘  that  “it 
inii>t  he  h(»i-ne  in  mind  that  tin*  plaintiff  was  und(*rtaking 
to  ,Liiv(*  his  tinn*  fmm  his  own  im])ortant  work  without  any 
compt*nsat  ion  what soi*\'(*r. 

(r)  'Fo  tin*  fiiniiim’  appearinu'  at  paei*  ‘J9l! :  “Tin*  fact 
I’emains  that  so  fai’  as  tin*  plaintiff  and  (h*f(*ndant  W(*r(*  con- 
(‘(‘riied,  they  inteinh*d  to  eari\v  on  tin*  4'(*nth  and  the  (J 
Stieet  sp(*cnlat ions  Jnst  as  tln*y  had  tin*  S  ainl  "F  Street 
sjM*enlat ions,  and  that  tln*y  did." 

ifl)  'F(»  tin*  liiniin.u’  appeariim'  at  paii'e  that  the  de¬ 
fendant  “iinanced  all  of  tin*  operations." 

(c)  ’Fo  tin*  Findinu’  appearing’  on  paiic*  l2l>4  that  the  plain¬ 
tiff  claims  that  .Mrs.  (’arroll  was  to  advance*  moni(*s  for  the 
opj*i'at ion>.  and  that  it  was  und(*rstood  that  she  was  to  have 
a  lic'ii  upon  th(*  propi‘i1y  for  her  ad\ances  with  inti*i‘e*st  at 
six  jK*i‘e‘oiit  until  lepaid  (tufl  thaf  "this  is  (i/hnif f nl 

(/)  'Fo  the  lindiiiLi’  appc*ai’inLf  (»n  pa^ue*  2!4  to  the  (*ffect 
that  "if  is  ii>l niittrfl"  that  f<u-  tin*  ln*tt(*r  s(*euritv  of  her 
loans  .Ml'S.  < 'arroll  was  to  hold  tithe  to  all  tin*  prop(*rties. 

(//)  'Fo  the  tindini;'  appearinu'  on  paiic*  liho  that  the 
Str(*j*t  opel'atioil  "is  (!(/nilffr/t  to  Ih’  itil  the  SdiHC  hdsis  as 
tin*  S  and  'F  Stre**-!  opei'at ions. " 

(//)  'Fo  tin*  fnidiim'  aj)in*ariny  on  pam*  -ho  that  “the  fact 
is  that  tin*  )>laintiff  and  tin*  (h‘f(*ndant  W(*r(*  in  the  same* 
situation  with  resp(*ct  to  'Fwe*lfth  St  i'(*et  as  they  wei*e 
4!>‘J  with  r(*>p(*e*t  to  'Fenth  and  tin*  title*  niiiiht  just  as  w*ell 
he  take*!!  for  (un*  re*ason  as  the*  other." 

(/)  'Fo  the*  Fmdinns  appearin'^'  on  pa^e  2l>()  as  follow’s: 

“The  impoi'tant  fae*t  is  that  tith*  was  take*n  hy  Mrs.  C’ar- 
roll  as  to  all  e>f  the  i)re)pe*i'ties.  As  to  12th  Street,  it  may 
have  he*e*n  feu'  the*  he*nelit  e)f  the  plaintiff,  as  w’ell  as  the 
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defendant,  as  in  tlie  ease  of  tlie  Teiilli.  hi  vlcir  of  all  the 
other  evidence  in  thr  <(is(\  if  n.)  donht  ivas." 

(j)  To  tlu‘  findinu’  on  l2!H)  that  tlie  evidence  estab¬ 

lished  that  the  i}  Str(‘et  iiroperty  was  to  be  on  the  same 
basis  as  the  S,  1'  and  'feiith  Street  properties  and  that  the 
defendant  ])r(‘vente(l  it  I'roin  so  I'eine,'  by  liis  lad’usal  to 
execute  the  necessary  trust. 

(A*)  To  tlu‘  lindine,'  at  paye  -1>7  that:  “The  ])lainliff's 
contention  with  r(‘spet't  to  loans,  thone,h  atlemi)tt*d  to  be 
offset  by  the  definidant's  alh'eat ions  about  estimates  of 
costs  is  uiKpiestionably  establisluHl. " 

(/)  To  the  liiuliny  on  jiayi*  31)7  as  follows:  “The  ])laintiff 
said  that  he  was  to  sni)(“r\is(*  and  did  siipi*rvise  the  con¬ 
struction  of  the  biiildiny.  ('fwelfth  Stri'et).  llis  allega¬ 
tions  in  this  respect  an*  established,  notwithstanding  the 
attemjd  of  tin*  (h*f(‘ndant  to  show  that  he  Inul  abandoned 
the  Twelfth  Stri'et  const  met  ion. " 

(///)  To  the  tinding  appearing:  on  pag(‘  31)1)  of  the  r(*port 
that  “There  was  undoiibt(‘dlv  an  undm'standing  that  the 
jilaintiff's  account  on  tlu'  books  of  the*  (kirroll  Mlectric 
Company  and  plaintiff's  aeconnts  against  tlu*  defendant 
should  run  as  mutual  ac-ecnints,  and  in  \  i(‘W  of  that  under¬ 
standing,  })lainly  (‘stablisln'd  by  more  than  one  refei'ence 
to  the  record  in  this  case,  thoi-(‘  was  n(‘\(‘r  any  oecasion  for 
for  anv  alleuiMl  eri'dits  in  snspoiisi*  in  the  form  of  an  ac- 
count.  If  it  had  b(‘en  (h‘sii'ed  bv  the  defondant  to  make 
those  oifsets  a  matter  of  rec'ord  in  the  b(M)ks  of  the  (\arroll 
Electric  Company  it  could  have  bc*en  easily  done  by  proper 
bookke(.‘ping  entiT's  in  r(*gnlar  aeeounts." 

(>/)  To  the  tinding  apiiearing  at  page  3b!)  that  the  aver¬ 
ments  of  the  phdntilf  have  botm  established,  that  all  the 
counter  axauauents  of  the  defimdant  have  I'ailed  of  substan¬ 
tiation  and  have  been  fnllv  eont  radieted  bv  thi‘  i‘vidt*nce  in 

•  » 

the  case. 

493  (o)  To  the  lindinu'  appeaiang  on  pag(‘  300  that 

“not  until  long  aftei-  this  suit  was  filed,  in  the  year 
1918,  was  his  (defendant  11.  Kb  Cai'roll's)  brothel*  put  on  a 
partnership  basis,  so  far  as  accounts  of  the  (’arroll  Electric 
Company  show." 

(p)  To  the  tinding  appi*aring  on  ]»age  300  that  the  de¬ 
fendant’s  account  shows  conclusividv  that  until  the  time 
this  suit  was  lih*d  and  even  th(‘reaft(‘r  he  treated  the  assets 
of  the  Carroll  Electric  Comiainy  as  his  own. 


318 


TI.  R.  CARROLL  LT  AL.  VS.  J.  J.  MOLDS. 


(<j)  To  tlio  iiiidijiii'  n])j)cai‘iiiv.’  on  ])an(‘  303  that  “ll‘  the 
question  ol*  a  laiilder’s  coinini^sion  on  Q  Street  had  never 
been  consideia'd  between  tln*si‘  ]»arties,  the 
stafrhU'itt  (fs  in  that  uni.^f  fdl! :  then  his  statement  in  respect 
to  the  'hweirth  Street  propm-ty  must  fall,  and  his  evidence 
in  that  eonneetion  as  well  disi‘(‘eai‘ded. " 

(/•)  th(‘ statement  aj)tH*ari!m- on  pa,i;e  304  of  the  report 
as  follows:  ‘*()ne  cannot  ('oneinve  foi*  a  monumt  that  ihe 
defmise  in  this  ease  had  ev(*r  a  pai’tieh*  of  good  faith  behind 
it.  Mori*ovi‘r,  i-eekless  juggling  with  facts,  the  ap])arent 
])renu‘ditat(‘d  altm'ation  of  pa])ei‘s  and  accounts,  and  the 
])ersistent  effoits  to  sn])])re>s  and  pr(*vent  access  to  impor¬ 
tant  evidence*  wonld  sei'in  to  he*  pr(»vocative  of  the  strongest 
kind  of  condemnation,  hut  ne*ed  no  further  comment  from 
me. '  ’ 

All  e)n  the*  ground  that  said  state*me*nts  and  llnelings  are 
ne)t  sujeported  hy  the*  e*vidt‘ne'e,  hut  are  e'ontrary  tee  the  evi- 
elelie'c. 


4!)4 


r^.fcrj/dnu  'I'lCt'uf  tf-f  It  rev. 


The*se‘  d(*fendants  furlhe*r  e*xce*])t  to  all  anel  every  the 
rulings  of  law  a|)pe*aring  in  the*  i’e*pe)rt  e»f  the*  Sjeecial  Mas- 
te*r  <inel  in  the*  re'e'eerel  whie'h  rulings  we*re  maele*  e)Ver  the 
oh jee'tieuis  e)f  these  ele‘fe*ne hints,  whie'h  eihjectioiis  are  hereby 
expre.*ssl V  re*ne*we'el. 

\\\M.  (1.  dOlIXSOX, 

JA.MKS  S.  1':ASP,Y-SMIT1I, 
h’ALlMl  B.  FLKIIAHTY, 

Atlnnu  tfs  hn'  I >rf ('iifldut s,  Ilarrff  11. 

('(irrnll  nud  France.^  (I.  Carr<tll. 

49.)  Motion  to  St  nti(‘  Out  Fort  a  in  F.vci'iit  ions  Filed 
J/e/re7/  1,  1!*2.3,  to  tlii'  Fejnfrt  itf  the  Speeiid  Master 
Herein. 

Fileel  Mare'll  9,  1933. 


Comes  now  the  ]»laintilV,  Je)se‘ph  J.  Moehs  hy  his  counsel 
and  me)ve*s  the  court  to  strike  out  the  elefeiielants'  excejitions 
hereinhelow  referred  te)  anel  feu*  the  reasons  hereinbelow 


assigned. 
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Exception  One. 

The  i)laintirf  moves  to  striki‘  out  parai^'raplis  a,  b,  e,  d,  e,  f, 
LT,  on  the  ii’i’ounil,  anion, e,-  olluo's,  that  th(‘y  should  h(‘  sepa¬ 
rately  nnnil)er(‘d  and  not  he  inelnd(*d  as  distinet  ])ara- 
li'raphs  in  oin*  eiaioral  (‘X('(‘ptioii. 

(rt)  The  plaintiff  niovi's  to  strilo*  out  elanse  (a)  of  Kx- 
ee})tion  Oiu'  on  the  ,uroniid  that  it  is  too  ,e-(*n(‘i’al  and  does 
not  comply  with  tin*  law  (  i-  practice  in  specitu'ally  pointini;* 
out  how  and  in  what  |>ajiicnlar  it  is  chiinn'd  that  tin*  Mas¬ 
ter  has  goiu'  beyond  the  seepi*  of  tin*  r(*f(*i'(*n(*e ;  that  it  does 
not  ])oint  out  what  (jiu*stion  of  law  or  fa('t  not  committed 
to  him  bv  tin*  two  or(h*i‘s  of  ref(‘rence  which  in*  has  at- 
tempted  to  adjndicatt*  or  what  issues  rais(‘d  by  tlie  plead- 
in,<>’s  if  any  were*  not  coV(‘red  by  tin*  original  and  sii))ple- 
mental  oi'd(*i*  of  refen*nee. 

(/>)  Tin*  plaintiff  mov’es  to  .sli-ik(*  out  clanst*  (b)  on  the 
,i*’ronnd  that  it  fails  s)n*eiti('ally  to  point  out  what  ('onclu- 
sion  of  fact  and  law  was  adjudicated  by  tin*  Sp<*eial  Master 
and  which  it  is  clainn*d  (*xce»*ded  tin*  scojn*  of  tin*  r(*f(*r(*nce. 

(r)  d'ln*  ])laintil'f  moves  to  sti'ike  out  claiisi*  (c)  on  the 
<>ronnd  that  it  is  cov(‘r('d  by  a  s(‘pa!*at(*  t*xception, 
49(i  that  is  Kxc(*ption  Six,  and  tin*  sann*  (pn*stion  may 
not  b(*  ])i’(*sent(*d  by  two  exc(*])t ions. 

(d)  The  plaintiff  mov(‘s  to  strike  out  clause  (d)  on  the 
gTonnd  that  it  is  too  g(*neral  and  do(*s  not  sp(‘ci{k'a!ly  ])oint 
out  anv  (*rror  in  fact  or  in  law.  It  fails  t(>  show  what  (*vi- 
deuce  was  produc(*d  (*x  pai'te,  in  what  particular  it  is 
claimed  the  Mast(*i’  conducted  himself  as  an  advocat(*  rather 
than  as  a  judicial  oflicc*!*,  which  recoi’ds  ar(*  elainn‘d  to  have 
been  examiiu'd  in  a  pi‘ejudic(*d  and  bias"d  inanin*!-,  to  what 
extent  or  in  what  iiarticular  the  action  of  tin*  S]n*cial  Mas¬ 
ter  was  in  violation  of  tin*  or(h‘r  of  reference,  and  tin*  [ilain- 
tiff  moves  to  sti*ike  out  the  sei(*ct  excej-pts  fro’u  the  report 
of  the  Special  blaster  on  tin*  ,u-round  that  tlu*y  aiv  not 
properly  included  in  an  (*xc(*ption  but  arc*  matters  for  argu¬ 
ment. 

(e)  The  ])laintil‘f  moves  to  strike  out  clause  (e)  as  fi*ivo- 
lous,  scandalous  and  im])ertinent ,  and  also  for  the  r(*ason 
that  if  there  are  any  facts  to  sup))ort  an  alh‘,gation  of 
prejudice  on  the  part  of  the  Special  Master  they  should  be 
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l)resoiitod  to  the*  court  in  the  form  of  an  affidavit.  The 
excejjtion  fails  to  ])oint  out  wlno’e  the  report  of  the  Special 
Master  in-nori‘s  and  departs  fi-oin  the  facts  admitted  in  the 
pleadinus,  except  in  one  specific  cpiotation  which  is  a 
^arl)led  extract  fi’om  tin*  Mast(‘r‘s  r(‘port  and  i;ives  an  im- 
pi’ession  erroneous  and  eontrai’v  to  th(‘  fall  context.  It 
fails  to  set  out  the  immaterial  <piestions  and  issues  not 
raised  hy  the  pleadinus.  It  fails  specifically  to  set  forth 
the  alleu'ed  unwarranted  and  nnfoniuh'd  chare’es,  innuen¬ 
does,  insinuations  au'ainst  tin*  t i’nthfnliu‘ss  and  inti‘urity  of 
the  defmidants,  or  to  ])oint  ont  that  such  charu’c'S, 
497  innin‘ndo(*s  anti  insinnations  are  not  fully  justified  hy 
the  record. 

This  exee])tion  also  fails  to  [x/mt  out  any  of  tlu‘  alh*.e,'ed 
nnmerons  misstatements,  mis(pi<»tat ions  and  unwarranted 
interpi'ctat ions  of  the  pleadings  and  t(‘siimony  lahhonavl  to 
iremo'ally  in  this  exee])tion. 

(f)  'file  plaintilV  movi's  to  strilo'  ont  elanst*  (f)  on  the 
,iironnd  that  it  is  inh  a  se])arately  nnmlxna'd  ex(H‘ption. 

(li*)  The  plalntirr  m(»v(*s  to  strik(‘  ont  clansi‘  (u')  on  the 
i;ronnd  that  no  refei'eiiei*  is  made  in  eoniu'ction  with  the 
ceedinus  taken  fi'om  tlii'  Special  Mast(‘r's  i-epoi’t  to  tin*  pi'o- 
c(‘edini;s  and  testimonv  in  tin*  eansi*  fi'om  which  min’lil 
ap])ear  that  tin*  stat(‘nn*nts  made  hy  the  Special  .Mast(‘r  and 
to  which  exe(*ption  is  taken  weia*  not  fully  justified  hy  the 
record. 

'flu*  except i(ni  is  too  uein'ral  and  is  not  sufliciently  sp(‘- 
citic  in  that  it  does  not  point  out  tin*  lindinys  and  eoneln- 
sions  in  conneetioii  with  wlTn'li  tin*  (piotations  of  tin*  .Mas- 
tt‘r\s  r(‘i)ort  weia*  ns(‘d  nor  show  tin*  full  cont(*xt  in  which 
th(‘y  wi‘i'(*  used,  nor  do(*s  it  show  in  what  r(*sp(‘ct  the  stat('- 
m(*nts  and  eharaeterizat ions  wt'ia*  nnfomnh'd,  and  in  so  fai* 
as  the  (*xci‘ption  is  ns(*il  in  an  aru'nm(*ntat ivi*  manin*!’  to 
show  ]>r(‘jndic(‘  it  is  ohj(‘etionahh*  as  not  h(‘iny  sn])j)orted  hy 
aflidavit  of  facts. 

Kxcc})thni  Tint. 


The  ])laintiff  mov(*s  to  strike  ont  this  (‘xce])tion  as  heim^' 
too  e(‘iieral  in  that  it  doe.s  not  ])oint  ont  from  the  record 

anv  error  of  law  or  fact  hv  the  Master  hnt  merelv  a  con- 

*  •  • 

elusion  that  the  blaster's  lindim;'  is  ('ontrarv  to  the  evi- 

ft 

deuce.  It  does  not  show  from  the  record  in  what  respect 
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the  ])laiiilItT  contradicts  himself  in  his  testimony  or 
-1!)S  his  })](‘a(liiii;s  or  how  the  plaintiff  has  departed  from 
his  ])leadin^s. 

Exccptlo)i  Three. 

The  ])laintilT  moves  to  strike  out  this  excei)tioii  as  frivo¬ 
lous. 

Exec pt  ioH  Einir. 

'file  ])laintirf  mov(‘s  to  strik(‘  out  this  exce])tion  as  beiipi^ 
too  utnnu'al  and  not  suflicimitly  specitic  and  to  the  effect 
mer(‘lv  that  the  .Mastcu-'s  tindiim’  was  contrarv  to  the  evi- 


deuce. 


Exeepthni  Eire. 


The  ])laintiff  mov(‘s  to  strike*  out  this  exce])tion  upon  the 
iirounds  stat(*d  in  coniu^ction  with  ITxcc'ption  Four. 

E.i'crpf (uu  Sf'rru. 

The  ])laintit‘f  moves  to  sti'ike*  out  this  exception  on  the 
.grounds  stated  in  coniu'ction  with  f]xci‘ptions  Four  and 
Five. 

Except  ion-  Eifjlit. 

The  ])laintiff  moves  to  strike  out  this  exce]dion  on  the 
li’round  that  it  is  too  y(‘n(*ra!  and  do(‘s  not  spt‘cilically  point 
out  how  or  wh\'  tin*  Mast(*r's  chare,(‘  is  (‘xcessive*  in  view  of 
th(‘  .Masle‘i-‘s  statemient  in  his  re'poi't  as  to  the  time  ox- 
pendetl  in  the  case*  and  move*s  to  strike*  end  para<>‘raph  two 
of  e‘xce‘j)tion  oieht  in  that  it  eloe*s  ne)t  show  in  what  ])ar- 
ticulars  the  Master  we*nt  he*yonel  the*  se*o])e‘  of  the  orders  of 
i*eference  anel  e‘Xpe*neleel  an  unn(*cessarily  lari^’e  amouid  of 
lime  in  ])repariny  his  re‘])ort  or  in  what  ])articulars  the  re- 
pe)rt  is  not  a  fair  and  impartial  eliscussion  of  the  evi- 
eleiH'e. 

The  plaintiff  move's  to  strike  out  so  much  of  Ex- 
ce*ption  Ifii^lit  that  deals  with  the  value  of  the  Twelfth 
Slre‘e*l  ])ro])erty  as  frivolous  and  without  any  effect  upon 
anv  issue  in  the  case. 

21_4445a 
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Tlio  ])laiiititT  moves  to  strik(‘  out  tin*  .sui^i^e.stioii  tliat  tlio 
S[)(‘eial  .Ma'>ter's  stateiiKuit  of  time  and  money  ox])(‘ndod  is 
ext ravaizant  and  inei'(Mlil)l(‘  as  sneli  return  is  mad(‘  l>y  the 
Sj)(*('ial  Mastei'  under  liis  oath  of  ofiiei*,  and  if  important  as 
a  fact  evidoiiee  to  tin*  eoiiti’ary  should  In*  ])i’(‘senled  to  the 

court  hv  aflidavit. 

« 

Tin*  plaintiff  d(n*s  not  move*  to  strike  out  a  ])ro])orly 
frann*d  exception  to  tin*  Special  Master's  charini*s  as  these 
are  subject  to  tin*  (MUitrol  of  the  ('onrt. 

Kxcrpthni  Xiii(\ 

The  plaintiff  moves  to  stiakc*  out  Kxc(*]>tion  Nine  for  the 
reason  that  eh*ven  Si*parat(*  and  distinct  mattc*rs  art*  in¬ 
cluded  under  the  he-nl  of  aecountini;  as  contain(‘d  in  Schetl- 
nle  r>,  two  uinh*!'  Seln'duh*  < one  nnd»*r  Seln*dnli‘  I)  and  one 
iind(*r  Selieduh*  IT  Maeh  of  said  (*xc(*ptions  should  he  se])a- 
rat(*Iy  numh(*r«*d.  Fui’l ln*i‘moi‘(*  tin*  said  (*xcv*ptions  art*  t)l)- 
jt*ct ioiiahle  a>  heinn’  too  ^•ent*i-al  mu*  is  it  ])t)intetl  out  wherein 
tin*  Mastt*i‘  t*i-i‘t*d  in  statin^'  tin*  account. 

'flit*  plaintiff  mo\<*s  to  sti'ikt*  tail  jtartieularly  tin*  t*iyhth 
])arai:’raph  of  Ivxet'plion  Xiin*  ttn  tin*  L'‘i‘t)uinl  that  it  is  the 
sann*  as  lv\e(‘pii(.n  Fiflt‘«*n.  1  *ai‘aLi'ra])h  thret*,  anti  the  ])lain- 
tiff  should  not  he  retpilrt'd  tt)  ara’ue  the  same  exce]dion 
t  wiet*. 

'riie  jdaintiff  nn>ves  to  strikt*  tmt  paraerraph  nine  as  nt)t 
speeilie  ill  ^ItowiiiLC  liow  aiitl  what  intt*rt*st  was  ct)m- 
500  ])onndetl.  whih*  tin*  Mastt*r's  reptirt  ])ai4‘e  o07  states 
s))eeirn'ally  his  computation  of  intt*rest  to  avoid  com- 
liountliim'  intt*rest. 

The  ])laintiff  moves  to  s])ocilieally  strike  tint  ])arai;ra])h 
ten  in  that  it  tlot*s  not  slmw  ln»w  tin*  (kirroll  Electric  (k)m- 
])any  is  a  jiarty  to  tin*  aceoiintiim’  ainl  it  titles  not  a]i]iear  tin 
tin*  fact*  tif  tin*  acctuint  that  it  is  matle  a  party  to  the  ac¬ 
count. 

The  ]>laintiff  inovi  s  to  strikt*  tint  jiaraiiraph  elev(*n  as 
lieinii’  L;’t*in*ral  ami  imt  sp(*cltic  ainl  ht‘iim'  no  mtirt*  than  a 
statt*mt*nt  of  a  ctnn  lusion  that  the  Master's  tiinlinirs  are 
contrary  to  tin*  (*vid(*nct*. 

Tin*  iilaintiff  move<  tti  strikt*  out  the  first  ]iai*aiiraph 
nntler  St*ht‘tlnlt*  ('  of  Kxct*]ititin  Nine  on  the  ,u*roiintl  that 
it  is  ttio  u-t'iieral  ami  not  siinieit*nt ly  sjiecitic.  The  Master’s 
report  jiayt*  llt-t  shows  the  tletails  of  the  figures  for  rents, 
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riH'cipts  and  dislairsi-iiiciits  ns  sot  forth  in  Soliodnlo  PPP, 
Analysis  of  tin*  lunit  Ac'oonnt,  oxlii))it  a(*oom])anyin,ir  his  re- 
])ort,  and  tin*  findinn’s  with  rospoot  to  Soliodnlo  PPP  show¬ 
ing’  tin*  lindinu-  as  to  tin*  ront  acroiintinj*-  is  spoeitically  ex- 
('optod  to  in  P\'oo])tion  'rw(‘nty  and  tho  (U‘fondant  should 
not  ho  ro(piirod  to  ai’.nui*  tho  sanio  oxootition  twice. 

E.rc(‘ Ion  Ttni. 

ddio  ])laintiff  ino\'os  to  striki*  out  this  oxooption  on  the 
uTonnd  that  it  inoon*(‘otly  staU's  tin*  lanunai^e  of  tin*  Special 
Master's  r(*])ort  which  was  to  tin*  (*ffoot  that  one  offering 
an  (*x])lanat ion  is  ninh*!*  tin*  ohlii;ation  that  it  should  be 
ti'iitlifnl  and  offi*i'(*d  in  u'ood  faith. 


oOl 


Kx(  (  j)! Ion  Eleven. 


Tin*  ])laintlfr  inoV(*s  to  sti'iki*  out  this  oxoe])tion  on  the 
e’round  that  it  is  fi'ivolons,  tin*  (*xist(*no(‘  oi*  non-existence 
of  tin*  ])art in*]‘ship  lH*tW(*n  tin*  Carrolls  not  being-  an  issue 
of  any  kind  in  this  oast*. 

E.reepilon  'Firel re. 

Tin*  plaintiff  niov(*s  to  strikt*  out  this  (‘xo(*])tion  on  the 
ground  that  it  is  too  g-t‘in*ral  and  not  s])(‘oifK*;  it  fails  to 
point  out  how  any  t  i-i-or  as  to  tinding-  of  fact  could  be  in- 
voIv(*d  OI-  how  any  ooiiolnsion  of  law  ooiuj)lained  of  was 
based  upon  this  statt-nient. 

E xe(' pt Ion  Thirl eeii. 

Tin*  ))laintiff  nno'os  to  strikt*  out  this  exce|)tion  on  the 
ground  that  again  a  ninnh(*v  ot‘  distinct  exo(*ptions  have 
h(*(‘n  gronp(*tl  tog(*lh(*]’  foi-  tln*ir  arg-nnn*ntat ivt*  (*ffect  and 
giv(*n  a  single*  nnnil)<*r. 

Tin*  plaint ilT  nn)-^■(*s  to  strike*  out  tin*  tii-st  paragratih  of 
Iv\oe*ptiem  Tliii'toe*!!  eeii  the*  ground  that  it  is  too  goin*ral  and 
not  sp(*oifio,  that  it  fails  te)  point  out  any  (‘rroi’  in  any  find¬ 
ing  of  fact  or  any  ooiK'lusion  oi*  statement  of  tho  Master 
involving  any  oonoin^ion  of  law.  'fin*  Master  has  not  found 
that  tln*ro  was  or  that  there*  was  not  a  partn(*rship.  II(? 
ox])rossos  a  w(*ll  founeloel  doubt  of  its  oxistonoo  and  it  un- 
(piostionably  hael  sonn*  (‘ff(*ot  as  b(*aring  upon  the  good  faith 
and  crodihilitv  of  some  of  the  defendants. 
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Tlio  ])la inti  ft*  moves  to  strike  out  the  second  paragraph 
on  th(‘  ground  that  it  is  too  general  and  is  sini])ly  a  state¬ 
ment  that  the  hmling  is  contrai’v  to  the  (‘vidence. 

502  'rh(‘  ])laintitT  I'niiher  moves  to  sti'ike  out  this  ex- 
(•e])tion  Iteeanse  ol*  tlie  scandalous  and  impertinent 

charges  coneerning  tlie  conduct  ot*  the  blaster  without  show¬ 
ing  in  what  jairticiilar  his  views  Wi‘re  unfounded. 

Fourteen. 

The  ]»laintilT  moves  to  sti’ike  out  this  (‘Xce])tion  for  the 
inclusion  undei'  <*n(‘  head  of  numhiu*  of  s(*vt‘ral  exce])tions. 

The  plaint i ff  moves  to  strike  out  the  si'cond  ])aragra])h  of 
Kxc(‘ption  I‘'ourlee!i  on  tlu‘  griuind  that  it  is  too  gcmeral  and 
is  merelv  to  tin*  (‘ffect  that  the  linding  is  ciuitrarv  to  the 
evideiK'e. 

ddie  ])laintilV  mov(‘>  to  sti’ike  out  th(‘  third  ])aragra])h  of 
Kxc(‘j)tion  I'daiileeii  on  tlu‘  ground  last  above  given. 

Except 'mu  FI  ft  Vi  u. 

The  ]>laintit‘f  moves  to  strik(‘  out  this  eX(*(‘ption  on  the 
ground  that  undei'  om*  niimlu'r  and  ht‘ad  arc*  inclndc‘d  a 
nnmlu*!’  of  exceptions  instead  of  (‘ach  one  being  separately 
numbered. 

Thei)laintiffntovesto  strike*  out  s])ecilically  the*  first  para- 
gra])h  of  Mxcc‘]>tion  Fiftec*n  on  the*  ground  that  the  excep¬ 
tion  is  too  general,  it  is  not  sjiecilic  and  amounts  to  no 
more  than  a  statement  that  tin*  linding  is  contrary  to  the 
evidenc'c. 

The  ])laintilT  moves  to  strike  out  the  exception  contained 
in  the  second  para.graph  for  the*  i‘e*ason  above  given. 

The*  plaintiff  moves  to  strike  out  the  fourth  para- 

503  gra])h  em  the  ground  that  the*  exception  is  too  ge*neral 
and  amounts  onlv  to  a  stat(*nu*nt  that  the  linding  is 

contrary  to  the*  we*ight  of  the*  eviele*nce. 

The  ])laintiff  move*s  to  strike  out  the  fifth  paragraph  for 

the  reason  above  given. 

1 

The  ])laintiff  me)ve*s  to  strike  out  the  sixth  paragraph  on 
the  ground  that  it  is  frivolous. 

Exception  Sixteen. 

The  ]>laintirf  mo\-e‘s  to  strike  out  this  exception  on  the 
ground  that  it  is  teio  general  and  amounts  only  to  a  state¬ 
ment  that  the  linding  was  not  sustained  by  the  evidence. 
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Except i (J n  iS’ c vent cen . 

The  ])]aintirf  inovos  to  strike  out  this  exception  on  the 
ground  that  the  ol)jeetion  is  too  general  and  that  the  ex- 
ee})tion  is  frivolous. 


Exception  Eighteen. 

The  i)laintilY  moves  to  sti’ike  out  this  exception  on  the 
ground  that  tti(‘  (‘xception  is  gcuieral  and  amounts  only  to  a 
statement  that  the  statonumt  of  tin*  Special  .Master  was  not 
su])poi‘ted  hy  th(‘  evidmici*  and  upon  the  further  ground 
that  it  is  not  point(‘d  out  whertnu  the  r(‘port  or  in  the  record 
it  would  app(‘ai-  that  tin*  Mast(‘r  wont  out  of  his  way  to  make 
an  arbitrary  or  unwai‘rantt*d  linding  of  fact  based  upon 
false  ideas  and  methods  of  aeeounting  and  bookkeeping*. 

The  ])la intiff  furtln*!*  moves  to  sti’iki*  out  this  (‘xception  on 
the  ground  that  it  is  seandalous  and  abusive*  and  charges 
])r(*judiee  on  tlu‘  part  of  the  Sjjeeial  Master  in  an 
504  improper  manner. 


Except  ion  Nineteen. 

41ie  plaintiff  moves  to  strike'  out  this  exce‘])tion  on  the 
gre)unel  that  it  is  ge‘ne*rat  and  not  spee'ilie  and  ameeiints  simply 
to  the  statement  that  the*  linding  is  ne)t  supported  hy  the 
evielence. 

Exception  Ttrentij. 

The  plaintiff  move's  te)  sti’ike*  e)ut  this  exception  on  the 
grounel  that  it  is  too  ge‘ne*i*al  ne)t  spee'itic,  that  it  fails  to 
})e)int  out  the  alh*ge‘d  admission  of  the  plaintitf  as  te)  accounts 
i*e*nde*re*d  for  rents  ami  doe*s  not  ]K)int  out  wherein  the  rec¬ 
ords  admitte'd  as  exhil)its  we'i'e*  not  made  the*  suhj(*e‘t  of  e*x- 
amination  of  witne‘ss(‘s. 

The*  [ilaintitf  fiirth(*r  move*s  to  strike*  out  on  the  grounel 
that  the  elaim  of  an  ae<*ounl  stated  is  eov(*re‘d  hy  h]xe*ei)tie)n 
Three  and  the  plaintiif  should  not  he  re(]uireel  to  argue  two 
excei)tions  e'overing  the  same  matter. 


Exception  T icent g-one. 

The*  plai?itiff  move's  to  strike*  e)ut  this  e'xe*eptie)n  on  the 
gre)unel  that  umie*r  this  numhe*r  ai*e*  liste'el  lifte*e*n  sej)arate 
anel  elistine-t  exe‘e*pt iems  eae*h  e)f  whie*h  she)ule]  have  l)een 
separately  listed  with  a  separate  number. 
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The  ]>laintirf  also  hiov(*.s  to  >triko  out  tlu*  (‘X(*(‘i)tions  to  tlio 
s(‘k*(*to(l  i*xc(*r))ts  from  tlu*  Sjx't'ial  Mast<‘i'*s  report  cou- 
tain(‘(l  under  para.ii’raplis  {(i)  to  (>•)  iiu-lusivi*,  ou  th(‘ ^’rouud 
that  said  (‘xeeptious  hoiiiii'  uiad(‘  ou  tlic  lii’ouud  that  tlioy  aro 
contrarv  to  tlu*  woiiilit  of  tli(‘  evidiuiei*  aro  too  u'eiieral. 


oOr) 


Kj  Cr  jti  }nu  T  K'ruf  fl-t  H'l 


Thi*  j)laiutirf  moves  to  strike  out  this  i‘Xeeptiou  ou  tlu* 
.H'rouud  that  it  e(»utaius  twenty  s(‘j)arat(‘  (‘xee])tious  oaeh 
(d*  which  >hould  l>e  liiveu  a  s(‘))ai’ate  uuuiher  and  for  tin* 
i'(‘asou  that  (*ae}i  and  every  exception  is  too  ,ii(‘U(‘ral  and 
amounts  to  uothi?i.n‘  moi'e  than  a  >tat(‘meut  that  thcs(‘  statc- 
uumts  in  tin*  report  of  tin*  Sp(‘cial  .Mast(*r  arc  contrary  to 
the  wciiiiit  of  th(‘  cvid(mcc. 

E.n  <‘pi  nnt  'f  tcotf  /f-t h  rrr. 

d'lu*  plaintiff  move>  t«*  ^ti'ike  out  this  exception  on  the 
lii'onnd  that  it  i>  too  ii«*nei'al  ami  that  it  i^  the  duty  of  tin* 
(‘XC(‘ptoj‘s  >pecilically  t<»  point  out  any  rnlim;'  of  law  or  lind- 
inii’  of  fact  hy  the  Special  .Ma>t(‘i*  wlndluM’  a) ►pearinif  in  his 
i‘t‘port  or  appcai  in^i’  in  th(‘  transcript  of  ri‘coi'(l  upon  which 
the  exc(‘ptors  wi>h  to  relv. 

(MIAlMJaS  F.  FAFFSl, 

Attarncjf  for  Plahitlff. 

OinHion. 

Filed  A]M-il  Id,  1925. 


This  is  a  hearing'  on  exc(‘pti<ms  (d’  the  did’endants  to  tlu‘ 
r(*port  of  th(‘  Master.  A  motion  was  mad(‘  hy  the  plaintiff 
to  >trik('  out  many  id’  tin*  exceptions  h(‘can>(‘  they  arc*  t»to 
.H'eiK'ral.  .Manv  id’  them  arc*  hut  tin*  ('onit  ha>  md  rnh*d  on 
tln*m  .'']n*ci tically  a>  tin*  _i:c*n(*i’al  rnliims  herein  are  sn!iici(*nt. 

Tin*  report  cd*  tin*  tc‘>tiniony  at  tin*  h(‘ai‘in.ns  hefori*  tin* 
Masl(*i‘  takc*s  1,257  tyjn’wril  1(‘n  panes  and  tlierc*  an*  a 
5lM)  larnc*  nnmlu*r  of  (*xhihit>.  Tin*  iH*port  of  tin*  Mastc*!* 
takes  ,d25  typ(‘writt(*n  panc*s  and  acc'ompanyinn  the 
rejeort  is  an  analysis  of  the  ph*adinns,  testimony  and  ex- 
liibits  taking  in  all  about  ])an'c‘s  this  beinn  an  estimate* 

the  payc's  not  beinn  consecutively  numbered.  It  took  several 
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(lays  to  ar^'iu*  tlio  oxei^pt ions  1]k‘  st(‘iioi*’i*anli('r’s  transcript 
occiipyiiii*’  !)7!)  pai»'cs.  T1k‘  cxc(‘])tions  cover  al)oiit  oO  images. 
The  Court  has  thoiii;-ht  it  (l(‘siral)le  niKhn*  the  (Mrcunistances 
to  make  this  inemorandiiin  as  sliort  as  possil)le  rather  than 
to  1’urtlu‘r  ])Ost])oiie  a  decision  alr(‘ady  delayed  far  too  long. 
Some  of  tlie  ])oints  argued  will  not  he  mentioned  for  they  are 
met  hv  the  g(‘n(‘ral  statemumt  that  tlu‘  lindings  complained  of 
ai‘(‘  siipporti'd  sulxtant ially  hy  the  eviden(‘('. 

d’h(‘  i-(‘f(‘ren('(‘  to  th(‘  .Masten*  was  in  tmans  to  re])ort  find¬ 
ings  of  facts  and  coiH'lusions  ol*  law  on  th(‘  issues  raised  by 
the  pl(‘adings  and  to  stat(‘  th(‘  accounts  Ixdwi^en  tlie  jiarties. 
Th(‘  Mast(‘r  did  not  niisint(‘rpi‘et  tin*  ordrn'  of  I’cference  in 
that  respect.  If  h(‘  did  mala*  limlings  of  fact  not  within  the 
issii(‘s  his  coiH'lnsions  of  law  wonhl  stand  if  hascMl  on  find¬ 
ings  within  the  issmvs  and  snflicimit ly  snppoidcMl  hy  the  evi- 
dinu'e.  Davis  vs.  Schwai  tz,  lo.')  C.  S.  ().*’)!.  In  this  (‘ase  the 
r(‘f(‘r(‘n('(‘  wa<  “to  Inxir  said  cans(‘s  and  to  i-(‘poi*t  to  this 
(\mii  his  lindings  of  fact  and  con(*ln''ions  of  law.”  At 
d.'K)  th(‘  (’onrt  savs  that  the  finding  is  not  ahsolnt(‘lv  con- 
('liisiv(‘  “as  if  th(‘r(‘  lx*  no  testimony  t(*nding  to  snpjiort  it; 
hnt  so  far  as  it  <h‘p(Mids  upon  conllicting  testimony,  or  njion 

the  ci’edihilitv  of  witnesses,  or  so  far  as  th(*r(‘  is  aiiv  testi- 

•  % 

mony  consistmit  with  tin*  linding,  it  must  h(‘  treat(‘d  as  nn- 
assailahl(‘.  ” 

Such  h(‘ing  tin*  w(‘ight  to  lx*  givem  to  the*  lindings 
oO?  (d*  fa<'t  hy  a  master  tin*  (\mrt  is  not  called  upon  to 
w(‘igh  th(‘  (‘vi<h‘nce  as  upon  a  luxiring  in  open  court 
and  as  then*  is  (*vidcnce  to  siinjiort  the  linding  of  a  iiartiu*!*- 
shi])  between  the  plaintiff  ainl  llai-ry  Carroll  in  all  the  ])rop- 
(‘rti(*s  in  (ju(‘stion  tin*  (‘X('(*ptions  to  such  findings  are  over¬ 
ruled. 

Th(‘  claim  that  tin*  plaint  iff  must  prove  his  (‘ase  hy  two 
witiK'sses  or  one  witness  and  strong  corrohoi-at ing  circum¬ 
stances  cannot  he  sustained  in  \  i(‘W  of  former  Ivpiity  IC.ih* 
It)  (pr(‘seut  Iiiilc  S)  of  this  ('oiirt  which  rc(|uir(‘s  a  verifica- 
ti(ru  of  an  answ(*r  and  provid(‘s  that  such  verification  ‘‘shall 
not  make  otlu'r  oi*  greater  jiroof  lU'ci'ssary  on  the  side  of 
the  adverse  party.” 

Tlie  (l(‘fen(lants  claim  that  th(*re  is  a  failure  to  ])rove  the 
alleg(*(l  pai'tiK'rshi])  agr(‘em(‘nt  which  th(‘y  say  according  to 
the  hill  incliuhxl  as  one  of  its  t(‘rms  an  arrang(*ment  to 
finance  the  o])erati(ms  hy  m(‘ans  of  loans  from  Car- 
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roll.  The  bill  (loos  not  l)(‘jir  that  inlrrprotat ion.  The  part- 
nership  (leserih(‘(l  thei’ein  is  oin*  in  which  says  th(‘  hill 
“The  jilaintitT  Moe]»s  on  iiis  ])aiM  was  \o  piM'parc  tie*  plans 
and  (*i*(‘et  tin*  hnildiims  and  the  defendant  (’arroll  to  tind 
the  eaj)ital  needed  for  said  ]nirchases  and  tin*  (‘I'eetion  of 
the  huildin.u’s. “ 

It  is  also  claiineil  that  there  is  no  proof  of  a  yein'ral  part- 
nershi]).  Kven  if  that  claim  wen*  well  founded  the  trans¬ 
actions  between  tin.*  parties  may  he*  tinally  pa.ssiMl  upon  in 
this  suit,  d'ln*  defendants  in  their  cross-]>ill  oi*  connter- 
('laim  ask  that  tln*n*  he  a  complete  accounting-  concerning-  all 
tin*  transactions  mentioned  in  tin*  hill  and  for  a  sale  of 
those*  projierties  in  which  tln'v  admit  that  the  plaintiff  had 
an  intei-«‘st  and  linally  for  a  (h-cree  that  the  plaintiff 
oOS  neitln*r  has  nor  had  any  int(*r(*st  in  tin*  other  prop- 
(*i-ties.  .Moreovei*  win'll  the  plaiiitil’f  rested  his  case 
at  the  ln*arin,ir  Ix'fore  tin*  Master  tin*  (h'fendants'  motion 
was  to  dismiss  as  to  two  of  the  pr(»perties  only — not  to  dis¬ 
miss  h(*canse  a  ii-«*in*ral  ]»artin*rship  as  dist iminished  from 
elistinct  and  si'parati*  Joint  (»r  part in*rship  i*nter]e.-ises  wa'< 
not  shown.  'The  t ransact ion>  may  all  Ik*  (M»n>i<l. *ri‘d  and 

linallv  closi'd  hv  a  decree*  here'in. 

•  • 

It  is  e'emte'inh'd  that  tin*  Master  improp(*rly  opened  tin* 
e*asc  afte'r  both  side's  had  re*ste*d  e*xc(*pt  as  to  production  ol* 
]>ay  sli])s  anel  eloe*nnn*ntary  e*vide*nc(‘.  Afte*r  this  ti'stimony 
he'arini*-  em  the*  issue's  was  take*n  without  ohj(*e*tion.  'Pin* 
^Iaste*r  without  ohje*ction  tln*re*afte*r  statc'el  that  In*  huvl 
])ractically  eliu-cste'el  tin*  ])h*adiim-s:  that  In*  iiiteinh'd  to 
analv/A*  the*  te*stimonv  and  wln*n  that  was  done*  to  ask  oU(*s- 

•  •  i 

tie)ns  and  e-all  for  tin*  produe*tion  of  anythiim-  in*  waiiteel  on 
the*  ae*e*e)unt iim-  ]>]iase.  lb*  statc'd  that  wln*n  he*  had  }inisln*d 
eleeinu*  so  e'ounse*l  would  ha\e  an  opportunity  t(»  ex.-uniin*. 
At  the*  ne*xt  ]n*ariim-  tin*  re*fe*re*ne‘e*  ])roce*ede*el  without  ohj«*c- 
tie)n.  An  ohjcctiem  t he*re*afte‘r  was  too  late*.  In  an>'  e*\'(*nt 
it  is  not  a])pare*nt  that  in  a  hroael  re*fe*re*in-»*  sin-li  as  this 
the*  Maste*r  lias  not  tin*  same  riei-ht  to  e*all  fen*  aelditional 
te*stimony  tliat  a  e-oiirt  woulel  have*  in  a  matte*r  like*  tin* 
])re*se*nt  ])art ie*ularly  in  eueh*r  to  he*  ahh*  to  state*  an  ae*(*ount. 

'rh(*re*  is  inethiim’  t(>  sinew  that  tin*  .Maste*r  as  in*  (*nte*re*el 
upon  tile*  pe*rfe)rmain'e*  e>f  liis  elutie*s  was  ]u-e' juelie*e*el  au;ainst 
tlie*  elofe'inlaiit s.  He  e'ann*  tee  1)e*iie*ve*  that  one*  e>t*  t!n*m  was 
not  tolliiii*-  the*  truth  ninl  in  his  re*])e)rt  ])oints  emt  se*ve*ral 
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instances  of  false  testiinonv  as  lie  l)elieved  and  comments 
on  tliem  in  no  nncm’tain  Im-ms.  Moreover  tlie  Mas- 
odll  ter  liad  tin*  advantau(‘  of  sooinii,-  the  witness.  This 
does  not  show  a  prejiid^^nn'iit.  Tlu‘  Mast(‘r\s  adjec¬ 
tives  cannot  n})set  liis  conclusions  when  the  record  sii})- 
]»f>rts  those  conclusions. 

The  (V)nrt  does  not  read  the  I’ejiort  as  relleetinu-  unfa- 
\’oral)Iy  upon  the  condiU't  of  eonnsel  Imt  as  ehai’ging’  the 
snp]M*ession  of  evid(*ne(‘  and  oth(‘r  similar  acts  of  had  faith 
to  the  defendant  IIari*v  Carroll. 

Th(‘ tindinn’ was  that  t  lu‘ d(*f(‘iidaiit  I  larrv  ( 'arroll  had  the 
manai;i*ment  of  th(‘  'Twc'lfth  Stre^'t  ))rop(‘rty  for  tin*  joint 
Ixnnhit  of  tin*  plaintiff  and  himself,  lie  should  thenh'ore 
have  colh'cted  remt.  For  tin*  hi’st  year  In*  should  have 
collected  the  a,L;r(‘i*d  amount.  11(*  is  liable  for  oin*  half  of 
the  value  of  tin*  use  and  oec-upat ion  for  tin*  rest  of  the  time 
as  in*  excluded  tin*  ])laintiff  from  tin*  pro]H*rty  and  could 
not  in  ecpiity  litii:at(*  tin*  ])laintiff's  claim  and  losim;-  fall 
hack  on  the  a,i;r(*em(*nt  whi(*h  In*  r(*])ndiat(*d.  Tin*  lilini*’  of 
tin*  hill  was  at  h*ast  as  (*l‘f<*et iv(*  as  an  ordinary  notice  to 
(piit  to  constitute  him  a  holdo\'(‘r  ;iftei’  tin*  first  y(*ar  with¬ 
out  rii^ht  to  i‘(*main  in  possos.^ion.  'fin*  (*i'i‘or  if  any  in 
holding**  him  for  half  tin*  first  y(*ai‘*s  r(*nt  In*  (*annot  com¬ 
plain  of  if  it  is  ])ro])(*r  to  fix  any  liahility  on  him. 

The  .Master  did  not  lind  that  Harry  IF  (kirroll  and  Louis 
Carroll  were  not  ])artn(*rs.  II is  comm(*nts  wc*i'(*  l)as(*d  on 
(*vidence  that  show(*d  a  conrsi*  of  d(*alinLi,*  which  ))(*rhaps  one 
would  not  ex])ect  to  llnd  in  tin*  av(*rau’<‘  ])artn(*]‘ship  where 
the  pai'tnershi])  ayr(*t*mont  do(‘s  not  contain  claus(‘s  (*n- 
lari*‘ini;*  or  limiting  tin*  ])ow(*rs  of  tin*  nn*mh(*rs  or  claus(*s 
pi'ovidim;'  foi*  a  dixision  of  ))rofits  or  for  sp(*cial 
olO  drawing,*  accounts,  'fin*  comnn*nts  wero  not  n(*('(‘s- 
sary  !(>  a  d(*cision. 

Fvid(*ntly  tin*  .Mast(*r  did  not  hcliexc  that  tin*  whi(*h 

canu*  from  tin*  ('orcoran  Str(‘et  proporty  W(*nt  into  tin*  (j)ue 
Street  pi’0])erty.  ( )n  the  (‘vid(*n(‘(*  In*  was  not  calh*d  upon 
to  find  that  it  did. 

Too  many  cii*cumstan('(*s  (*ntc‘red  into  tin*  Master's  read¬ 
ing**  of  the  (*ntri(*s  to  make  it  (*rror  to  (‘Xclinh*  tin*  t(*stimonv 
of  (*xpc*rts — ci rcumst anc(*s  which  took  tin*  <pu*stion  out  of 
the  ran,i>’e  of  (*x])ert  testinioii}'. 

It  is  true  that  tin*  Mast(*r  said  that  In*  pref(‘ri-(*d  not  to 
state  ill  advance  what  he  wished  to  interrouate  one  of  the 
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about.  'I'liis  iu  a;i>\\<‘i'  to  a  «|iU“.<tion  1)y  ono  of 
(l»*f»‘ialaiitN'  coiiiisi*!  a>kiuR‘  whcllioi*  tin*  ([lU'st ioiiinu'  was  for 
a  (MUMMTiiiim’  tin*  |»r(‘vious  testimony  nf  tin*  wit¬ 

ness.  lint  the  .Mastei*  .''laled  innnediati'ly  that  he  did  pro- 
]>os(*  to  ask  about  tin*  previous  testimony  (d‘  tiio  witness. 
'1  h(‘  objection  ma<le  to  this  at  the  heariim'  was  in  substance 
that  the  ease  had  boen  closed.  The  Mastei*  stated  that  lu* 
had  ad\i>fd  i-onnsel  that  <‘\’ery  opportunity  to  i‘xamim* 
would  hi*  eix'eii  alter  he  h.id  eomph*ted  his  examination. 

'ria*  Master  should  have  reijuii'td  the  witness  Stort*y  to 
state  on  ei’os'<  (‘Xamiuat  iou  the  i*(‘uls  of  the  prop(*rty  at 

'rwrlfili  and  <i  Slrt‘(*ts  thom:h  the  iiuiuirv  was  iu  a  sense 

1  • 

eollaleral.  thi  the  heai’iiie’  on  tin*  exe(*]»ti(ms  it  was  argued 
that  only  tin*  te>iimo!iy  relatiue;  to  that  propi*rty  c(mld 
ha\'e  brcii  iuteudi'd  wlieil  e<*uu>el  I’or  d(*feudauts  said  “1 
shall  i‘ever\e  a  motion  to  -trike  out  his  t(*stimonv.*'  d'hat 
may  b,*  a  pi'ojtor  \  i«*w  to  tain*  but  aiiotlioi-  nin*  and  one  which 
S(*om>  to  Jii<‘  t’oiirt  to  bo  soil  lid  is  that  the  cross  <*xaniiiia- 


t  ion 

coiii  in  in* 

d  :  1  s 
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'I  In*  Ma^ti*r  did  not  say  that  tin*  burd(‘n  of  proof  was  on 
d(*f(*udaiit s.  'Mil*  substaiiee  oi'  what  he  said  was  that  an 

elaborateh'  stated  ih*lou-e  was  more  readilv  attacked  than 

•  • 

a  simpler  oin*. 

Xo  (*rroi'  is  lound  iu  tin*  method  of  calculatimr  and  charg- 
inir  interest. 

'1  he  casi*  may  l<e  deeid(*d  as  b{‘tw(‘en  tin*  ])res(‘nt  ])artic‘S. 
'Miere  is  iiothiiiR*  in  the  bill  diselo.-iim*  anv  inti*i’(‘st  of  Louis 
(’arroll  in  the  Iwelfth  Stri*et  property.  'Mn*  d(*ed  to  Mrs. 
(’ari'oll  is  absoliiti*  on  its  faei*.  She  d(‘es  not  ))rof(‘ss  in  her 
aiiswfr  to  ha\e  any  personal  kiiowh*dRe  of  the  eircum- 
.'•taiiee-  uinler  which  tin*  propert\'  was  eoiiV(*y(*d  to  lu*r. 
'Mn*  I'oiirt  ha>  not  found  a.ny  ea^e  in  which  m(*r(*  assertions 
siK'h  as  thoM*  made  by  Hairy  (’arroll  iu  his  answer  have 
b(*en  held  to  compel  bri imi ul:*  in  anotln*r  as  a  necessary 
d(*fenda  lit . 

'Mn*  fi*(*  charei*d  by  tin*  Masti*!*  cannot  be  found  to  be 
uur(‘asoiiable  iu  \i(*w  of  tin*  time  which  in*  s])ent  on  tlie 
matter  nor  that  it  was  unn*asouable  amount  of  time  to 


II.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


take.  There  can  1)(‘  no  (jUi'stioii  that  IIh'  alTaii's  of  tlic  par- 
lies  were  in  eonl’nsion  so  1‘ar  as  aeeonntiin;  was  eoncerned. 
It  is  soinewliat  nnnsnal  to  sidanit  with  a  r(‘])ort  such  an 

(‘lahoi*ate  analvsis  ot*  tc'stinionv  and  exliihits  l)nt  the  Master 

•  • 

was  warranted  in  niakine,’  such  analysis  for  his  own  use 
and  the  analysis  of  the  t(‘stiniony  has  h(‘rn  helpful  to  the 
( \)urt. 

The  ('osts  and  disl)urs(*ni(‘iit s  inelndiin;*  the  Master’s  fee 
should  he  horiu*  (Mpially  hy  tlii‘  Plaintiff  and  Harry 
oil!  (kirroll.  Th(‘  ])laintirf  is  ])ai'tly  to  hlanie  for  the 
lenirth  to  which  this  cas(‘  has  run.  Ilan’v  (’arroll  is 
more  to  hlanu'.  Th(‘  Court  ('animt  appoi’tion  the  blame  on 
an  aeeurat(‘  nu‘asur(‘  ol‘  i'es])onsihllity. 

The  account  with  Harrv  (hiri-oll  will  have  to  he  restated 
in  view  of  the  ruline:  as  to  costs  and  dishursimients  includ- 
in<X  the  fees  of  th(‘  ^laslm*.  'Hiis  r(‘stat(*ment  as  well  as 
hi-inydne:  th(‘  accounts  down  to  tin*  date  of  tlcc  (h‘cree  ou^ht 
to  h(‘  a  sim])lc  matt(‘r  of  aun'i'cniciit  h(‘iw(*cii  counsel. 

Hxc(‘pt  as  indicated  the  exceptions  ar(‘  overrnh'd  and  the 
plaintiff  may  tak(‘  a  <h‘cree  as  pi-ay(‘d  whi'-h  slionld  also 
dis])os(‘  of  the  pi’oceeds  of  the  proptnty  already  sold. 

Settle  decree  on  two  daws'  notice. 

WALTKi;  I.  McCOV, 

Chief  Justice. 

Filial  Di'cn  (\ 


Filed  May  4,  1025. 


4'his  ('aus(‘  coming'  on  to  he  heard  on  the  I’epoi’t  of  Louis 
A.  Dmit  of  his  lindinus  of  fact  and  conclusions  of  law  as  a 
Special  Mast(*r  Inn'ein  and  on  tin*  exce))tions  hy  the*  d(‘f(‘nd- 
ants  thei’eto,  and  the  same  hax'ite;-  Ixmoi  ari;-ned  hy  (*onns(‘l 
and  considered  hy  the  ('onri,  and  fnilher  upon  ('onsidera- 
tion  of  tin*  coiit innat ion  of  tin*  M'he<lnles  of  account  con- 
taiiuxl  in  tlu‘  i‘e|)oj-t  of  tin*  Speihal  Mastin*  (‘mhodyinjj^  the 
i*(‘adjnstm(‘nt  of  costs  and  dishnrsements  as  directed  hy  the 
Court  in  its  opinion,  the  sai<l  c(nit  innat  ion  of  th(‘  said  ac- 
C'onnt  hein.ii:  hh*d  heiann  on  Ix'half  of  the  ))laintiff,  and  the 
same  h(*in,<^  attaclnxl  to  this  de('ree,  it  is  hy  the  Court 
513  this  4  dav  of  ^lav  11)25: 


O'>o 
».»•  >  — 
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Onlc'rod,  ad.jud^ircHl  and  drcroc*] : 

OiK*.  All  lli(‘  (‘Xr(']>ti()ns  to  tin*  r(*]^ort  of  the  S]')ocial  ^las- 
1(*r  arc  licrcUy  o\ciTnlc«l  and  save  in  rcs]>c(*t  of  the  matter 
of  the  as>c;-s?m‘nts  (»f  costs,  the  report  (d'  the  said  Special 
^Ia>tei*  and  tlie  schedules  of  account  snhmitted  therewith, 
art*  hfi’ehy  a]>proved  and  conlinnt'd. 

Two.  fh)!-  i'(‘ast»ns  stated  in  tin*  ojtinion  of  the  (’ourt  tlie 
costs  and  di''hiii‘s(‘nient>  in  thi<:  cau-t*  shall  he  home  etpially 
hy  the  ]>!aiiitiir  and  the  defenda!it  Harry  K.  (’aiu’oll. 

'I’hi-ft*.  'I'iit*  liiidine-  of  tin*  Special  Master  that  the  ])rop- 
(U'l\'  descrihed  in  the  hill  kumwii  as  <14  Twelith  Stre(‘t 
X.  W.,  ;in«l  c<nisi>iine-  of  Hot  forty-two  (4‘J)  in  (J(‘or,ir(‘  H. 
Ilowai’tl  s  >iihdi\i>i<hn  of  hit^  iii  S(|nare  tw(<  hnndi’(.*d  and 
eighty  eiuht  (L’S^).  a--  tu'r  juat  r»“corded  in  Hiher  Xo.  MO, 
f’olio  17.')  of  tilt*  i-.*cortl>  of  tilt*  ollice  (»f  tin*  Snrv(*yor  of  the 
1  )i>t  riel  «»f  ( '(tlunihia. 

Al>o  i»ai-t  of  oiie-inal  lot  twenty  livi*  CJo)  in  said  Stpiare 
two  hnntlifd  and  t'inhty  eiu'ht  desci'ih(.*d  as  tollows: 

I h'L^inniiie’  foi*  tlit*  sann*  at  a  ]M»int  on  the  W(*st  line  ot 
dAvclfth  str«‘c{.  tlistaiit  se\(‘nteen  (17)  f(‘(*t  north  of  the 
southeast  comer  of  saitl  lot  twent\'  live  CJo),  and  running 
t  lieiict*  aloiii’- 1  In*  liiic  of  >aid  si  1‘eet  eie'litt'cn  (IS)  lt*(*t  to  the 
smith  hilt*  of  ;d»<>\('  descriln'tl  lot  loi'ty  two  (d-),  thence 
wt^-t  alojm'  said  •^onth  line  (»ne  hnntlrt*<l  anti  titty  tive  (lo.)) 
fi*<*t.  mit*  and  one-half  (!’•_■)  inches  to  tin*  lint*  of  a  thirty 
fe<*t  widt*  allev:  tlienct*  >ont!i  ahum'  said  allev  tiftet*!!  (15) 
lt*et;  tln*nce  ea>t  >ixtt(*n  (Hi)  leet,  t)iu‘  and  out*  halt 
inches:  theiict*  smith  thi't*e  (.4)  ft*et  :  anti  thence  (‘ast  one 
hiindi'ed  ainl  thirty  niin*  (l-l'.t)  feet  to  tin*  ])oint  ol 
7)14  h(“_:i  1 1 11 !  II  Li’ :  tin*  s.'inn*  1  eiiie’  tin*  <»nly  ])ropei'ty  unsold 

h\-  tin*  t]‘;!>tt‘e>  he]-«*t ofoi't*  a])pt»intt*d  hy  the  (’onrt, 
is  tin*  jtrt'jieiiy  o!'  th«*  plaintiff  Joseph  J.  Mot*hs  and  ot  the 
tlt‘ft*ndant  llari-y  IH  ('arroll.  heiin.:-  contirni<*<l :  it  is  ortlered 
that  the  saitl  trii-'lee."  Mt“>>r^.  John  H.  ('assin  ami  Kalph  B. 
Flt*ha!ty  ho  and  they  art*  hereby  fnrtln*r  ap])ointt*tl  trustees 
to  make  sale  of  said  ]iroperty  ami  th(*y  art*  hereby  anthor- 
izv*tl  ami  tlirecti'tl  to  st*il  tin*  saim*  in  accortlanct*  with  Ktpiity 
h’nh*  Sixty  eiulit  of  this  Hoinl  ami  to  distribute  the  net 
])roct't*<ls  ot  saitl  salt*  to  tin*  plaintilt  Jos('])h  J.  .Moehs  and 
to  the  deft'Uthint  llai'iy  h‘.  (’ai'rt»ll  in  etpial  shares,  the 
shari*  ttf  tlit*  th*femJant  Hairy  IH  Harroll  however,  to  he 
sidijcct  to  tin*  lit*n  ht*reinhelow  relt*rretl  to  in  tavor  ot  the 
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])laiiililT  Jos(‘])h  J.  Moc'hs  unless  ])ri()r  to  sahl  (listri])ntioii 
llio  said  (lefeiidant  sliall  liavv'  ])aid  to  the  ])laiiitiir  the 
ainoniit  InOHMlihelew  decroi'd  to  he  ])aid. 

Four.  The  aeeoimt  ol*  tin*  Sjun-ial  Master  (‘harming 
against  the  dereiidanl  Ilarrv  Ih  ('arroll  the  vearlv  amount 
I'or  the  use  and  oeen])alion  ot'  lh(‘  said  ))i’o|)(.‘i‘t y  known  as 
714  Tweli’tli  Strec't  and  ei-editing  him  with  disl)nrsements 
hv  liim  for  int(*i'(‘st  on  tin'  trust  on  same  and  for  the  taxes 
assessed  against  tin*  same  np  to  Xovcmiher  1,  having 

l)(‘(‘n  ai)i)rov(‘d  and  (‘oiiiii’ined,  th(‘  said  llai'i'v  R.  Fan*oll 
shall  h(‘  eliarg(*d  in  tin*  dist  rihnt  Ion  <*i‘  tin*  I'niids  in  the 
liands  of  the  trustees  and  in  the  dist  I'ilnit  ion  of  the  pro¬ 
ceeds  of  sah‘  of  said  ]>ro})e]-ty  with  the  sanu*  amonnt  an¬ 
nually  for  sneh  nse  and  oeiaipation,  t(»g(‘th(*i‘  with  interest 
on  balances  in  tin*  nianinn'  set  out  in  saiil  aeecnint  and  cred¬ 
ited  in  like  maniK'r  with  ])ayments  for  intin’est  on  trust  on 
said  ])ro])(*i‘ty  and  taxes  on  same  fi’om  Xovemher  1,  1922 
to  dat(*  of  this  decree. 

51o  Fi\’(‘.  The  aee(nin1  <4*  the  Special  Mast(*i*  having 

chai’ged  interi'st  (tji  the  \arions  halaiua's  found  due 
as  set  forth  thei-ein  n)>  to  Xoxeinher  1,  15>22;  interest  shall 
in  like  manner  hi*  ehai'ged  on  said  halanees  from  Xovemher 
1,  1922  to  date. 

Six.  The  stati'ineiit  of  ac'connt  presented  to  the  Court  on 
behalf  of  tin*  plaintiff  and  attaehi'd  hereto  being  found  hy 
the  Court  to  hi*  a  eoi’reet  eontinnation  of  the  schednh*s  and 
account  contained  in  tin*  re])oi-t  of  die  Sp(*cial  .Mast(*r  bring¬ 
ing  the  same  diovn  to  April  h'd,  Ilf'Jo  and  embodying  therein 
tlie  i*eadjustm(*nts  of  costs  rjid  disbursements  as  reijuii'cd 
by  the  Court;  the  tiaistees  hei-ein  nam(*d  are  directed  to  pay 
forthwith  out  of  tin*  funds  now  in  tlieii'  hands: 


To  Frances  C.  ('ai’roll 

To  Jose])ll  J.  Moehs: 

For  advances  to  the  jiaidner- 
shij)  . 

For  advanc(*s  for  costs  and  dis¬ 
bursements 

On  account  of  his  share  of 
partnership  assets 

Total . 


$825  80 


$5,199  42 
5,5:11  00 
1,005  05 


12,:i.d5  47 
$13,101.27 


MO  I 

•  *oi 
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Snid  jnnouiits  all  tin*  rinids  in  lln‘  hands  oT  the 

trnslrcs  cxct'pl  int<*n*st  not  yrt  paid. 

d'hc  drfcndant  llainv  K*.  (’aiToll  hniin;*  shown  l>v  said 
sclicdnh's  of  a('('(>nnt  (»t‘  tin*  Special  Masl(‘r  as  rt*(*ast  with 
Respect  to  t  h(‘  inattci’  of  cost  and  dishurstanents  and  hi’ought 
lip  to  Aj)ril  dn,  t<>  he  indehti'd  to  the  jilaintilT  Joseiih 

.Moehs  as  of  the  thirtieth  day  of  Ai)ril  Ihdo,  in  the  sum 
of  f'iiehteeii  thoiisaiiil  seven  hiiinlred  and  ten  dollars  and 
foi’ty  eiiiht  cents  (?rlS,7in  4S)  on  aeeount  of  plaintiff's 
share  of  the  ))artnershi|>  assets  ovm*  and  above  the 
oK)  amount  hereinabove  dii-ectiMl  to  l)i‘  ])aid,  the  d(‘f(‘nd- 
ant  Harry  lb  t'ai'roll  is  heri'by  (h'ci'eecl  to  pay  to  the 
])laintiff  . Joseph  .1.  Moebs  th(‘  said  sum  of  Kiuiiteeii  thou¬ 
sand  seven  hundi’ed  and  tmi  dollars  and  forty  eii*]it  cents 
($1S,71().4S)  with  inter»‘>t  tlnu-eon  at  tlu‘  rate  of  six  tier 
emit  from  tin*  thirtieth  day  of  AjU'il  llt'J.”),  and  thi‘  ])laintiff 
shall  have  and  is  hereby  Liiven  a  lion  foi’  said  amount  U])on 
th(‘  shari*  of  tin*  defendant  Harry  lb  ('arroll  in  the  ])rop- 
erty  hereinbeton*  d(*creed  to  be  sohl. 

SeviML  'The  partnership  as  found  by  tin*  Sjiecial  Master 
]»i‘tw(*en  th(‘  ]>laintiff  Joseph  J.  Mo(*bs  and  the  defendant 
Harry  lb  t’arroll  with  respect  to  the  buildinii’s  in  the  ])lain- 
tiff's  bill  mentioned  and  i‘(‘ferred  to,  is  hereby  decreed  to 
b(*  dissolv(‘d. 

Bv  the  (.'ourt  : 

WALTKIJ  1.  McCOY, 

(llirt  Justice. 

From  th(‘  foi’i'ii’oiim’  deiu’c'e  the  defendants  in  0])eii  ('ourt 
noted  an  ap]K*al  to  the  ('ourt  of  Appeals,  1).  ('.  and  the 
sujiersedeas  bond  is  tixed  in  tin*  sum  of  Jrl,()()(b 

WAI/l  FK  1.  Mc('()V,  r.  J. 
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M  r  m  (>  nimt  ii . 


May  -b,  liond  (»n  appeal  of  defendants  1  and  2,  for 

$1,004.00  a]>proV(‘d  and  tiled,  'I'inie  to  tile  statement  v)f 
evidence  i*xt  muled  20  da  vs. 
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Dcsl'f udt itm  i)j  Itccni’d  an  Appeal. 

Filcnl  Juiu‘  12,  l!)2r). 

'rii(‘  Clork  (»1*  tli(*  (’oiirt  will  plcasi'  prt'uari*  li’anscript  of 
record  on  a))])(‘al  in  tin*  akovc  oiitithMl  caiist'  and  include 
tli(‘rcin  the  1‘ollowini;' : 

1.  I>ill  of  complaint. 

2.  Answer  and  conntei'claini  of  di'l'endant  Harry  IF  (kir- 
roll. 

M.  Answer  and  coiintoi'claim  of  deftuidant  Frances  (J. 
(^arroll. 

4.  Ke])ly  of  ])laintilT  to  answio-  and  (‘ounterclaiin  of  de¬ 
fendant,  llarrv  IF  (’aia-oll. 

^  * 

5.  PlaintilT's  intei‘i-oii:itori(*s  io  drfcndaiit  Harry  IF  Far- 
roll. 

().  IMaintilT's  iiitei'i’oyatoi  ics  to  defoiidaiit  f'raiK'cs  (F 
Carroll. 

7.  Answc*r  of  dofeiidaiit  Hai'i'v  IF  ('ari’oll  to  interroi»*a- 
tories. 

8.  Answer  of  dofendant  I‘F'aiic«.*s  (F  ('aiu'oll  to  interroga¬ 
tories. 

9.  Order  of  ^Mai'cli  la,  1917,  reftu-ring  tlu*  cause  to  the 
Special  Mastm-. 

10.  Order  (d’  A])i’il  2,  11117  aniciuliim’  the  order  (>f  ladVi'- 
ence  to  Sp(‘cial  Master  passed  .March  la,  1917. 

11.  IFdition  of  ])laintiiV  foi‘  tF‘e<‘iv(‘r  an<l  exhibits. 

12.  The  rub‘  as  to  ap])oiiitnieiit  (d‘  IF‘cei\'(*i’. 

lo.  Answer  of  defendants,  Ilaia'v  IF  and  Fraiu-es  (F  (Jar- 
I'oll  to  ])etition  and  rule  foi-  lieceivcu*. 

518  14.  ()rdei‘  disniissin‘.i’  the  laih*  for  IF'ccuver. 

la.  ()rd(U*  aj)point iiiu'  IFalph  IF  f'h'hai'ty  and  J.  L. 
Cassin  Trustis's  to  sell  c(‘i1aiii  property. 

10.  IVdition  of  (h'feiidaiits,  Ilai'i'v  IF  and  hb'aiict's  (F  Cai’- 
roll  for  rule. 

17.  Ke])ort  of  Spechal  Mastei*  with  tin*  i'ollowing  (*xhil)its 
tiled  with  said  i‘epoi-t,  nanu'ly,  ( ’.  F.  ( '.  —4,  d.  d.  M.  Xos. 
1,  2,  d,  and  4,  d.  F.  11.  Xos.  1,2,  and  d,  d.  d.  M.  A.  0,  V.  W.  S. 
1  ainl  2,  Hefts.  Fx.  ^1,  (li'ady  —1,  d.  d.  M.  IF  #1,  Hefts. 
Ex.  dl,  Carroll  Xos.  127  and  12S,  and  Faslyv-Sinith  X'o.  1. 

18.  Exceptions  of  defendants  Harry  IF  and  Frances  G. 
Carroll  to  report  of  Special  Piaster. 
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ID.  Afotioii  of  plaintilV  to  striki*  out  ('oi’tain  exceptions. 

20.  ( )piiiioii  of  ili(‘  ( ’oiii't. 

21.  Final  tieoin'o  ovciaiiliim'  (‘X(*e])t ions  with  notation  of 
appeal  taken  in  open  (’onrt  and  supersedeas  bond  li.xed  at 
$1,000.00. 

22.  Meinorandnin  of  approval  and  tiling:  of  supersedeas 
])ond. 

2‘>.  .M(‘inoi‘andnin  of  oi‘dei‘  extinidini^  time  of  defendants 
to  tile  statennnit  of  evid(.*ne(‘. 

24.  Assii^nnieiits  of  (‘rror  (to  lx*  lih*d  luo’ein  befoi’e  final 
settlement  by  the  (’oni't  of  the  statement  of  t*vi<lence.) 

'!•).  .Meinoianda  or  eoj)ics  of  all  pi’oeixMlinn’s  or  ordto’s  en¬ 
tered  herein  np  to  and  iiiehnliiiLf  tin*  settlement  by  the  Fonrt 
of  the  statement  of  the  ex  idenee. 

2(i.  4'liis  desiii'nalion. 

.lAMFS  S.  FASI'>V-S.MTTII, 
bWLlMI  li.  FLFdlAirrV, 

Jiforunfs  fur  Ifrfi  nfhiuf.<  llan'ji  11. 

( '(I noil  (ittfl  Fraud's  (i.  FunoU. 

Iieeeived  copy  of  above  designation  this  12th  day  of  June, 

102:). 

FIIAIM.FS  F.  (hVHFSl, 

Allonictf  fur  PI  a  inti  If. 
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Memoranda. 


Jmn*  20,  11»2:). — Slat(‘ment  of  evidence  (2  Vols.)  in  dupli¬ 
cate,  tiled. 

.June  2‘0.  1!)2:). — Order  extending’  time  to  tile  proposed 
amendments  to  >tat*‘ment  of  ex  ideiiee,  tih'd. 

duly  27,  1!>2:). — (Ibjeetions  by  plaintiff  to  statement  of  evi¬ 
dence*,  tih‘d. 

July  2S,  1025. — Oi'd(*r  exte'ndiiiLi’  time  for  defendants  to 
tile  obj(*etions,  etc*.,  to  S(*ptt*mb(‘r  dO,  filed. 

520  Jnlv  2^,  1!)25. — i’onsent  of  olaintiff  for  defendants 
to  till*  objections,  (*ti'.,  until  St*])t(*mber  50,  tih*d. 

S(‘])l(*ml!er  14,  l!i25. —  Flaintiff's  objc'ctions  to  state*nu*nt 
of  evidenc(‘,  li!t*d. 

Se])temb(*r  15,  1I>25. —  Plaintiff’s  objections  to  proposed 
amendments  of  <b*fi‘ndants  to  statem(*nt  of  evidence,  tiled. 

September  50,  1025. — Defendants'  amendments  and  addi- 
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tions  to  proposed  stali‘ni(*iit  of  evideiieo  filed  June  *20,  192j, 
filed. 

l)(‘feiidaiits'  (Xos.  1  and  2)  o])j(‘elioiis,  ete.,  to  pro])osod 
ameiidnuMils,  tOe.,  of  plaintiff,  filed. 

Order  Ext endiitff  'Fime  For  Edinq  Ucan'd. 

Fill'd  DeeeniOer  10,  192r). 


On  eonsidi'i’at ion  of  jx'lilion  to  (*xtend  time  for  filin<>*  the 
1’i‘eoi’d  in  tlie  ahovi*  enlith'd  I'ansi'  in  this  Oonrt  until  Jan¬ 
uary  12,  102(),  It  is  oi-d(‘i‘ed  hy  thi‘  Ooni't  that  said  petition 
be,  and  the  sanii'  is  hereby,  i^i’anfed. 

'  Per  Mr.  (hiri-F  Justice  ^[ARTIX, 

December  8,  1925. 


A  true  ('opv. 
Test : 

[seal.] 


HFXKV  W.  IIODOFS, 

('Icrk  of  th(‘  Eoiirt  of  J yipen/s 

of  the  District  of  Oohimhia 


521  Order  Extciidiuff  Time  For  Filin g  Ueeord. 

Filed  Jannarv  9,  1920. 


On  (‘onsideration  of  the  pi'lition  to  further  (‘xtend  the 
tinu‘  for  filiii'T  tin*  ri'i'ord  in  the  above*  entith'd  cansi*  in  this 
(’onrt  until  tin*  11th  day  (d‘  Fi'brnai'y,  1!)2(),  inelnsivi*,  It  is 
onh'red  by  tin*  t'onrt  that  said  ])i‘lition  b(‘,  and  the  same  is 
hereby,  granted 

Per  Mi:.  Oiiiee  Justice  MARTI X, 

January  7,  1920. 


A  true  eo])V. 
Test : 

[sea I..  I 


IIFXRY  \V.  IIODOFS, 

('lerli  of  the  (dmrt  of  Appeals 

of  the  District  of  Cidumhia. 


22—4445^7 
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ut  of  Errors, 


I'ilcd  F(*l»rnnrv  !),  11)2(). 


1.  TIk*  ('mill  in  I’lit ifvinu'  and  confirinini!:  the  re- 

]H)rt  of  the  Special  *Ma>ter. 

2.  d'he  Colli  t  erred  in  ovm  riiliiiLi’  each  and  every  —  the 
twmit y-1  hree  exceptions  lileil  hy  defendants  to  the  report 
of  the  Spe(‘ial  Ma.-ter.  which  exei^ptions  are  contained  in 
the  transcript  of  record  and  art*  lierehy  referred  to  without 
ag'ain  re] irodiiciim'  tlie  >anie. 

d.  The  Coiiit  erred  in  failing  to  mile  spetdlically  on  each 
and  eveiy  <d‘  •'aid  cxc(‘t*tions  aiul  in  making  only  general 
rulings  theremi. 

4.  The  Court  erred  in  hohling  that  if  the  Sj'X'cial  ^taster 
made  lindinii’-  ol‘  fact  not  within  the  issiu‘s  his  comdiisions 
of  law  would  stand  if  hnsed  on  lindings  within  tin*  issiu‘s 
and  siifiicient ly  >iipported  hy  tin.*  eviih'iicc*. 

5.  The  (’onrt  erred  in  ruling  that  tin*  lindings  of  fact  hv 
th(‘  Special  *Ma>t(‘r.  in  so  far  a^  tin*}'  d(*pend  upon  conllict- 
ing  te>tiinony  t>r  ii|>on  tin*  ert'dihility  of  witn(‘sses,  or  so 
far  as  there  is  anv  totinionv  consistt*nt  with  tin*  lindings, 
nm>t  he  treated  a<  iina-^ailahh* :  and  in  further  ruling 

that  siudi  being  the  weight  to  he*  given  to  tin*  lind- 
522)  ing"  (d‘  the  fact  hy  tin*  Special  Mastt*r,  tin*  Court 
was  not  calk'd  upon  to  wi'igh  the  evidence  as  upon 
a  hearing  in  open  court. 

t).  ddie  Court  (*rred  in  ruling  that  tln*r(*  is  evid(*nee  to 
support  the  linding  of  tin*  partner>hip  hetwe(*n  the  ])lain- 
tiff  and  tin*  defendant  Harry  IC  Carroll  in  all  the  proj)- 
(‘rtie<  (parcels  of  r(*al  e>tale)  in  <|U('stion  in  the*  suit. 

7.  Tin*  (’onrt  (‘i*red  in  ruling  that  as  against  tin*  sw'orn 
answeis  of  the  defendants  it  is  not  in*eessary  that  the 
jdaintilV  ]trove  his  cas(*  hy  two  witn(*ss('s  or  one  wdtness 
;ind  strong  corrohorat ing  ci reunistain*(*s. 

S.  'Idle  Court  ('i  i-ed  in  ruling  that  tin*  Hill  of  Complaint 
do(*s  not  hear  tin*  inl-erpretat ion  that  tin*  alh'ged  ])ai1in*r- 
ship  agrm  'iiieiit  relied  Upon  hy  tin*  ]»laintiff  iin‘lud(*<l  as 
oiu*  of  its  t«*nns  an  arrang(‘nn*nt  to  linanec*  tin*  op(*rations 
hy  means  of  h)ans  from  tin*  d<*f(*ndant  Fran"(*s  H.  Carroll. 

!h  'Idn*  Court  (*rn*d  in  ruling  that  evi*n  if  there  he  no 
]n'oof  of  a  general  i)artnership  (as  alleged  in  the  bill),  the 
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t rnnsavtions  hrtwinai  tli<‘  parties  lx*  liiially  ])assed 

upon  in  this  suit. 

Kh  'rii(‘  (’ourt  (‘iTixl  in  ('oniiiauiiii*’  the  aetioii  of  the 
Spocial  Mastci'  in  oviuaiilini;-  the  deieiulants’  motion  to 
dismiss  tlu‘  l>ill  of  Complaint  when  the  i)laintitT  rested 
his  ('as(‘  in  dii^h'  h('(*ans(‘  (as  th(‘  Court  lailed)  the  defend¬ 
ants'  motion  was  to  dismiss  a^  to  two  only  of  tlie  proper¬ 
ties  and  mh  to  dismiss  luxainse  a  ,i;(‘n(‘ral  ])artn(‘rship  as 
distinunisluM]  from  distinct  and  s(‘parate  joint  or  i)artner- 
ship  entoi-pi'isos  was  not  shown. 

1 1.  'Die  ( ’oiii  t  erred  in  ratifyin.u'  the  action  of  tlie  Special 
.Martin*  in  ovcrmliiii;-  tli(‘  motion  made  hv  defend- 
ol’4  ants,  at  th(‘  conclusion  of  th(‘  plaintiff’s  (*ase  in  chief, 
that  th(‘  proc(‘(Mliims  to  that  ))oint  h(‘  reported  to  the 
Court  upon  th(‘  ovi'n-nlini;'  of  th(‘  pi'ececlini**  motion  of  de- 
f<*ndants  to  dismiss  th(‘  hill  on  th(‘  plaintiff’s  case. 

1*J.  'rh(‘  Court  (‘ri-(Ml  in  ('onlirmin,L»‘  th(‘  action  of  the 
Sp(‘cial  Mastin’  in  I’c-opcnin.ii’  th(‘  case  aften*  it  had  been  an- 
nonneed  closed  hy  nil  the  parties,  and  in  rnlini*’  that  the 
ohjiM'tion  to  said  proccilnn*  was  too  late*. 

l.‘h  TIk*  ('onrt  ei’i’(*d  in  I’lilini;’  that  the  rei'ord  does  not 
show  that  till*  mast(*r  was  jircjiidiced  ai^ainst  tlu*  defi*nd- 
ants  and  that  the  S|H‘cial  Master's  a(lj(‘etiv(‘s  I'annot  njiset 
his  conclusions  wh<*n  thi*  I’ccoi’ds  snppoi’t  those  conclusions. 

14.  'riic  ('onrt  ei’i’cd  in  conlirmin.ii’  tin*  rnlini*’  of  the 
Special  Mastei’  that  the  def<‘ndant  llai’i’v  IC  Carroll  had 
the  inaiiaueinent  ot  the  ."O-calh'd  1‘Jth  Strei‘t  l*rop(‘i’ty  for 
the  joint  heiielit  of  the  plaintiff  and  himsi'lf  as  jiartnei’s, 
and  in  riilinn'  that  thi*  deleiidant  llari’v  li.  ('arroll  should 
have  collected  the  ani’eed  amount  of  r(‘nt. 

1.”).  4'he  Coni’t  ei’i’ed  in  I’nlinn’  that  th(‘re  was  any  a<»’r(‘(*- 
m(‘nt  hetw(*en  tin*  plaintiff  and  tin*  defendant  Ilari’y  1C 
('arroll  as  to  any  rent  or  the  anionnt  th(‘i’(‘of  for  the  lirst 
or  anv  othei’  y(*ai’  of  tin*  occnjiancy  of  tin*  so-called  I’Jtli 
Str(‘et  Pi’opei’ty. 

10.  The  Court  (‘ri’(‘d  in  I’lilinn’  that  the  d(‘f(*ndant  Harry 
IC  (’ai’i’oll  cannot  comi>lain  of  tin*  action  of  tin*  S])(‘cial 
.Master  in  hohlinn'  him  foi’  tin*  lirst  year’s  i’(*nt  of  tin*  so- 
enlleil  llMh  Sti’eet  Ci’ojMO’ty  if  it  is  pi’opei’  to  li.x  any  liability 
on  him. 

17.  The  Court  (‘I’l’ed  in  I’nlini*’  that  tin*  Sp(‘cial  Master 
did  not  lind  that  llai’ry  H.  Cai’i’oll  and  Louis  1).  (hiri’oll  were 
not  ])artn(‘rs. 
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is.  Tile  (‘oiirt  in  i*iilin.u‘  that  tin*  Spocial 

Mastin'  was  ii(»l  rallcil  upon  to  lind  that  $S()4.0()  wiru*li 
caiiio  to  the  ilrtVinlant  I'hanros  (I.  (’an'oll  froin  the  sah*  ot* 
a  so-callril  (’oi'i'oi'an  Sti'cct  |»rop(‘rty  went  into  tlie  so-called 
Sti'eet  Jh'opoi'ty  in  suit. 

l!h  Till*  (’oni't  erred  in  inlinii'  that  it  was  not  error  for 
tin*  Sp(‘eial  .Master  to  exeinde  the  testimony  of  exjiert  ae- 
eonntant.'. 

1?<).  d’lie  (’onrt  erred  in  i-atilyiny  tin*  action  of  tin*  Special 
.Mastm*  in  eailiim’  as  a  witness  Louis  1).  Larroll  to  intin*- 
I’oii'ati*  him  eoiKMO-inim'  mattm's.  lioinn'  to  tin*  nu‘rits  of  the 
cont  I'oversv.  aftei-  the  easi*  had  h(*en  closed  hv  all  the 
parlies;  and  in  eonliiniine'  the  action  of  the  Sp(‘cial  Master 
in  overrnlini:'  tin*  ohjeetion  to  this  course  made  by  the  de¬ 
fendants  at  the  heai'inii*. 

l4.  Tin*  (’onrt  (*rred  in  snstainim*'  tlio  action  of  the  Spe¬ 
cial  Master  in  ovm'i'nliiie’  tin*  obje-tion  of  tin*  defendants  to 
tin*  te-limony  id*  the  (*xpert  witness  Story  on  account  of 
the  nd’nsal  of  >ai<l  witness  to  answer  a  matei'ial  ipU‘>tion. 

'2'2.  d’he  (’onrt  ei'i'ed  in  rnliim'  that  the  Special  .Master 
did  not  lind  that  the  bni'den  of  proof  was  on  the  d(‘f(‘ndants. 

22.  'Pin*  (’onit  ei'i'ed  in  I'nlin.ii'  that  the  Special  Master 
made  no  ei'ior  in  the  method  of  calcnlatin.^*  and  chari^'ing 
int(‘rest. 

lM.  4'he  (’onrt  ci'I'imI  in  rnlini*'  that  the  case  mav  ])e  de- 

«  • 

cided  and  a  deei'ee  pa>se<l  as  b(‘tween  thi*  pr(‘S(*nt  jiarties 
and  that  Louis  1>.  (’arroll  was  not  a  lU'cessarv  partv  to  the 
suit. 

27).  The  (’onrt  ei'i'ed  in  rnling  tliat  tin*  fee  charged  by  the 
Special  Master  is  not  nnreasonabh*. 

l2().  'fhe  (’onrt  erred  in  ratifying  the  conduct  of 
the  Special  Masti*)'  in  ])ermitt iiig  the  plaintiff,  over 
the  objections  of  the  defendants,  to  call  as  witiU‘sses  the 
defendants  Lrances  (i.  (’arroll  and  llarrv  K.  (’arroll,  and 
cross-(*xamine  them  n]»on  their  answers  to  the  I'ill  of  (’oni- 
])laint  and  to  the  int(‘rrog'atories,  at  tin*  beginning  of  the 
])l:iint i If *s  ease  in  chief. 

2~.  'fin*  (’onrt  erred  in  ratifying'  tin*  ruling’  of  the  S])e- 
cial  .Master  that  if  the  so-e;dled  “(^)*'  Str(*i*t  Pro])(*rty  was 
protiei'ty  b(‘longing'  t(>  a  part in'i’shij).  conijiosed  of  the  ])lain- 
titV  and  of  the  def(*inlant  Harry  IL  (’arroll,  thi*n,  as  a  mat¬ 
ter  of  law  its  iis(*  in  tin*  ac(jnir(*ment  of  the  so-called  12tli 
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Street  Property  in  suit  i]n.])resstMl  upon  the  latter  ’prooerty 
the  eharaeter  ol“  ])artnei-shi])  ])r()perty. 

(Si-ned)  dAMKS  S.  KASr>V-SMlTII, 

(Signed)  KALIMI  P>.  FLKIIAKTY, 

Afhnitr/is  for  Dcfctiflaufs, 

Ilarrif  It.  aioJ  Frances  (I.  ('arroll. 

Po]iy  of  fori'going  Assignincnit  of  Krrors  received  this 
8th  (lav  of  F(‘l)rnai‘v,  P)2t). 

(Signed)  FllAPLFS  F.  (hVRFSI, 

Atfornejf  for  Plaintiff. 

527  Mc)}io  ran  Aunt. 

Fehrnarv  10,  P)2(). — Statcniunit  of  Fvidenee  signed  and 
made  of  r(*cord,  pro  fnne. 

528  Supreme  (’onrt  of  the  Distinct  of  Foliimhia. 

UxiTKi)  Statks  of  A.mfi;i(\\, 

District  of  C(A n mt/ia ,  ss: 

I,  Fi’ank  In.  ( hinningham,  ('h'i*k  of  lh(‘  Supreme  Court  of 
the  Distinct  of  Colnmhia,  her(‘hy  r*erljfy  th(‘  for(‘g’oing* 
pag;(‘s  numh(‘r(*d  fi-om  1  to  527,  both  iiiclnsixn*,  to  lx*  a  true 
and  corr(‘cl  transcript  of  the  record,  acx'oi-ding  to  diinx'tions 
of  counsel  ln‘r(*in  hh‘d,  copy  of  \vhi('h  is  made*  part  of  this 
transcript,  in  cause*  Xo.  .’!4d7S  in  Ivpiity,  wh(*r(*in  Jos(‘ph 
J  Moehs  is  Plaintiff,  and  Harry  1\.  Carroll  et  als.,  are  De¬ 
fendants,  as  tin*  same*  remains  upon  tin*  lih‘s  and  of  record 
in  said  Court. 

In  testimonv  wh(*reof,  \  hein'iintr)  siihscinhe  mv  name  and 
affix  the  s<‘al  of  said  Fourt,  at  tin*  Pity  of  Washington,  in 
said  District,  this  11th  day  of  Fi'hrnary,  P)2t). 

|S(‘al  Snprenu*  ('ourt  of  tin*  Distim-t  of  Columbia.] 

FRANK  F.  CrXXIXGlIAM, 

Clerix 

By  ALF.  (J.  P>UTnCMAX, 

Assistant  Clerk. 
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Ill  tiu*  Sii})r(*ni(‘  (’oiirl  of  tliv  District  of  (’oliimbia, 
I  loldiiii;’  an  Mijiiit y  ( ’oiirt . 

Kipiity  X(».  .‘Ud7S. 

.loSKIMl  .  I.  Mokhs,  Plain  tiff. 


]Iahi:v  H.  (  Aiaioi.L  (*t  al.,  Del  (*ii(  la  II  t  s,  A 1 1(  1 1’css  :  <14  PJtli  St. 

X.  W.,  Wasliiimton,  I).  (’. 

Sfdfonrnf  (tj  Ernlcini’  (u/fl  A'd/Vc  nf  FUnui  mol  SnhntL<~ 

Sinn  nf  SfdfrttHuf  of  I’,rtflrncr. 

.lames  S.  I^asliy-Smit li,  Woodwa rd  Pldii.,  l\al|)Ii  P>. 
Fhdiartv,  I iivi*stim*iit  Pldi:',,  \\  asliiimtoii,  D.  ( Att(>rm‘v- 
for  Defimdaiits. 


r):i() 


Ill  tin*  Supinmie  (’(»urt  ol*  tin*  l)i>trict  of  ( '<»lnml>ia, 
I loldiiiu’  an  I'Ainit y  ( ’onrt. 

F<inity.  Xo.  .'U.'ITS. 

.Iosi:i*ii  .1.  Morns,  PlaintitV, 


IIai:i;v  VI.  (’AiinoLi.,  ct  al.,  1  )i‘fendants. 

Ao//Vr  (ft  Filiud  diif/  SnhHHs.<tni/  nf  St  at  c  mrut  of  Fi'ith  ucr. 

(diarK‘s  F.  (’a nisi,  Fsijnirc, 

Attorn(‘y  for  Plaintiff: 

Please  take  notice  that  the  a«'coni|)anyiim'  staleiinnit  nf 
evidence  in  tin*  ahoxa*  entitled  cause,  tiled  this  I’lUli  day  of 
.Inii(‘,  ll)*jr),  will  he  snhmitt(*d  to  tin*  ('onrt  f(»r  api>ro\’al  on 
the  22nd  dav  of  .Inlv,  11)20. 

(Sianed)  .lAMFS  S.  FASBV-S.M  PPI 1, 

(Sioiu*d)  KALPIl  P.  FLFlIAKTV, 

Aff(/ru(  ifs  for  Dt  f rinUuit llurni  l\. 

('arroU  anfl  Franas  (I.  Fdrrttfl. 
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lioc'oipt  (»f  ;<('('<>ni|)jnrK'(l  witli  (‘0])y  of 

tlio  (lofoiulaiils'  statonuMit  of  ovidcMU'e  in  the  al)ov(*  entitled 
cause  is  lierc'hy  acknowled<*'(‘d  this  201  h  day  of  dune,  11)20. 

(dIAKM.KS  F.  (hVK'FSI, 

AHonicil  for  PUi'nifij)'. 

331  Jn  the  Sn))renie  C’oiirt  of  the  District  of  Columbia, 

Holding*  an  Fipiity  Foiirt. 

Equity.  Xo.  3437S. 

Joseph  J.  ^Moeps,  Plaintiff, 
vs. 

llAiHiv  P.  Faijhoei.  (‘t  ah,  1  )(‘fendants. 


Sfdf niicuf  (}f  h'rif/cucr. 


At  tlie  hearings  of  tin*  above  entitled  cause  b(‘foi*e  the 
Special  Mast(‘r,  11k‘  following  pi‘oci‘(‘dings  w(‘i’e  had,  evi- 
d(‘nc(‘  ol‘fei'(*(l  an<l  giv(‘n,  objections  and  motions  made  by  the 
ivs})ectiv(*  jPirties,  rulings  made*  by  th(‘  Special  Master  and 
exceptions  taken  hy  tin*  i-(‘sp(‘et iv(‘  j>arties  and  noted  by  the 
Special  Master,  all  of  which  was  relnrm‘d  to  tin*  ('onrt  by 
th(‘  Sp(*(*ial  Mast(‘i*  with  lii>  i*eiM)rt  and  consid(‘r(‘(l  by  the 
(’onrt  in  conneedion  with  th(‘  said  rc^port. 

(  Hec.  ]).  1-7:)  Pr(‘liminai-y  .sessions  were  ludd  before  the 
Sp(‘cial  .Master  at  his  ohice  on  A])ril  13,  1017,  Jnly  17,  1017, 
Jnly  24,  11)17,  and  Jnly  27,  1017,  at  which  no  ])i*oceedings 
wer(‘  had  (‘xc(‘pt  infoi’inal  discussions  concerning  the  mode 
of  ])ro(*ednr(*  and  th(‘  submission  of  documentary  (*vidence, 
except  that  at  tin*  s(‘ssion  of  July  27,  1017,  tin*  (h'Pmdant 
Harry  P.  ('arj’olL  being  pr(‘S(*nl  at  said  s(‘ssion  produced 
b(‘fore  th(‘  Sp(‘eial  .Mastei*  liis  bo(»k's  and  ac(*ounts  for  dis¬ 
cussion  and  ai’gmmmt  as  to  the  method  of  proc(Mlnr(‘;  and 
counsel  being  nnahh*  to  agree*  as  to  tin*  nudhod  of  })ro- 
532  ce<lur(‘,  the  hearing  was  adJoni’iKMl  until  August  7, 
1017  for  the  purpose  of  allowing  the  jelaintiff  to  tile  a 
motion,  which  motion  was  liled  witii  tin*  Six'cial  Master 
by  counsel  for  the  plaintiff  July  31,  1017,  and  is  as  follows: 

‘‘Com(‘s  now  the  ])laintirr,  and  by  his  aitorn(‘y  (diaries  P. 
(’arusi,  moves  that  an  oi-der  be  made  by  the  Special  Auditor 
that  there  be  produced  before  him  at  his  offices  in  the  Wood- 
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\var<l  at  a  tiiiu*  to  In*  (]**>ii*iiat(‘d  in  said  order, 

tlu*  t*oll()\viiii»’  docniiKnilai'y  (‘vidinnu*  in  tin*  possession  of  and 
under  tlu‘  ('ontrol  of  tin*  defendants  llai'rv  K.  (‘arroll  and 
Frances  (J.  (’arroll,  foi*  tlu*  |uir|)ose  of  allowin'^'  an  examina¬ 
tion  tlier(‘of  by  tlie  jilaintiff  or  his  eonnsc*!,  a^  provid(‘<l  hy 
lv[nity  Kul(*  'i'ho  particular  docnnu'iilary  e\'id(*nc(* 

which  tlu*  plaintiff  doire^  to  in''p(*<*t  at  tin*  time  aiul  ])lac(' 
afor(*said  c(msists  of  the  followiim’,  to  wit  : 

“Such  portions  of  hooks  of  account  of  France's  (J.  Car- 
roll  as  contain  items  i-(‘ferr(*<l  t«>  in  his  an>w(*r  to  tlu*  hill 

hv  llari'v  1\.  ('ari'oll.  and  r(*f(*rre<l  to  in  his  answe*i'  to  the 

•  * 

interrogatories  lil(*d  in  this  cause*  hv  the  said  llarrv  IF  (’ar- 
I'oll  ; 

“Such  (‘Uti’it's  in  the  saiel  l)ooks  of  accounts  of  tlu*  said 
f'ranc(*s  (I.  (’ai'i’oll  a'^  have  he*en  refe'i'i'e**!  to  hy  lu*r  in  tlu* 
answei*  to  the  hill  hy  IIari*y  IF  Cai-rolL  which  the*  sail 
fh‘anc(*s  (F  Caia'e)ll,  in  lu*r  aiiswei'  to  tlu*  said  hill,  a«lopte*d 
and  made  In'r  own  : 

“Such  ite*ms  of  account  in  tlu*  hoe)ks  of  tlu*  saiel  I'’ranc(*s 

(F  ('arroll  as  have*  he'em  r(*ferr(*d  to  hv  the*  sai<i  Frane(*s  (I. 

* 

Carroll  in  tlu*  answer  to  tlu*  inte*i‘ro.iiatori(‘s  lile*d  lu*i-(*in: 

“And  also  tlu*  plaintitf  d(‘sii-(‘s  an  inspe*ction  of  so  much 
of  tlu*  hooks  of  tlu*  ( ’arroll  Fil(*ctrie*  ( ’omi»any.  and  the  items 
and  (*nti'ie‘s  tlu‘i*e*in,  a<  have*  h(‘e*n  r(*fe‘i-re‘el  to  hy  the  said 
llarrv  IF  (’ai’roll  in  his  ansW(*r  to  the*  hill  he*re*in  anel  in  his 
answe*!*  te)  the  inte*ri‘o,iiatori(*s  lu'i'e'in  filed,  aiul  inoi'e*  par- 

tieiilarlv  to  anv  ite'ins  in  said  hooks  of  the*  Caiu'oll  Fle*ctri<* 

•  • 

(’om])any  which  hear  npe)n  or  may  throw*  li^-ht  upon 
5‘to  the*  issue's  i'aise*el  hy  tlu*  ph*adin^’s  he*re‘iu,  and  whieh 
in  ]>ai't  e'onsist  of  items  in  tlu*  ace-ount  e>f  Harry  IF 
(’arroll  with  the*  saiel  (’arreill  lah'ctrie*  (’<)mpany  whie'h  urew 
out  of  and  relate*  te)  anv  <»f  tlu*  huileline*  t ]’ansae*tie)ns  me‘n- 
tioiu'el  in  the  hill  e»f  complaint  : 

“Any  items  in  tlu*  hoedxs  e)f  the  Carreell  Kh'ctrie  (’ompany 
in  which  appe*ar  t ransae*tie)ns  with  .Ie>seph  .1.  Moehs  in  i‘e* 
lation  to  the*  luirehase  of  i»round  eer  the  eon^tructieui  of  any 
of  the*  huilelin.iis  in  the  hill  mentioned,  and  in  whie*h  ow'iier- 
ship  has  hee'ii  elaime*el  in  said  hill  hy  tlu*  Mex'hs,  iucludiiue- 
any  sus])ens(‘  ae'count  e)r  spe*cial  ae*e'e)unts  e-eeiitaiiiiiu^'  ite'ms 
of  said  ehai’aete*!*: 

“Also  anv  items  e)f  ae*e*ount,  whether  in  the  name  of  (’ar- 
re)ll  Fleetric  (’omj)any,  e)f  ,Ie»se])h  J.  .Moehs,  e)f  Harry  IF 
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Carroll,  or  Francos  (J.  Carroll,  whu'li  may  throw  li;yht  ut)oii 
the  puivhase  of  the  |)roi)(‘rti(*s,  the  ])roe\iremeiit  of  loans, 
the  ilishnrsenumt  of  monies,  and  the  paynnmt  for  the  eon- 
strnetion  of  anv  of  the  hnihliims  thereon,  whieh  ar(‘  in  said 
hill  of  eom])laint  mentioned. 

“Tin*  for(‘i>()iim‘  motion  is  mad(‘  under  and  hv  virtue  of 
th(‘  jn'ovisions  of  l^cjiiity  linl(‘  oS.  aid  ])artienlarly  that  ])or- 
tion  tln*r(.‘(d*  whieh  pi’ovides  tliat  an  (»rder  may  he  madi*  “to 
{‘ffeet  the  ins))(‘etion  or  ))i-odnetion  of  doeiimeiits  in  the  ]:)os- 
session  of  (‘ith(*r  party  and  (*ontaiidn,i»‘  eviden(*e  material  to 
the  cause  of  action  or  d(‘fens(‘  of  his  adversary.”  This 
motion  is  limited  to  a  I’iu’ht  to  inspect,  at  a  time  and  ])laee 
fixed  t)v  the  Auditor,  such  doeniiHMitarv  evideiu'e  in  the 

ft  t 

poss(‘ssion  of  Harry  R.  Carroll  and  Fran(*('s  (J.  Carroll  to 
h(‘  found  in  tin*  hooks  of  a(*('onnt  h(‘r(‘inhi‘fore  referred  to, 
whieh  ar(‘  material  to  tin*  av(‘rnu‘nts  whieh  stat(‘  the  eaus(‘ 
of  action  of  the  plaintiff  aeainst  th(‘  two  (hdVmdants  above 
named  for  a  deer(‘(‘  (‘stahlishine-  tin*  plaintil'Cs  inter(‘st  and 
eoinnirreiit  own(*rship  in  (‘aeh  and  {‘V(‘rv  of  tlu‘  several  pro])- 
(‘rties  in  th(‘  hill  of  (‘omjdaint  numtioned.” 

( l\ee.  )),  7-S:)  The  erant ine.’  of  the  above  motion 
odd  was  ohje(‘t(‘d  to  by  (‘oniisid  for  (h‘f(*ndants  and  after 

ari*‘nm(*nt  by  (‘onnsel  for  th(‘  r(‘S|)(‘(‘tive  jiarties,  the 
Sp(‘eial  Master  niad(‘  tin*  followin'’’  ordc’r  on  AnL*’nst  Ttli, 
1!M7; 

“ddiat  the  defendant  pi’odiieo  at  lln‘  nnicc  .>f  tie*  Spc’cial 
Master,  within  a  rea>onable  time  to  b(‘  aifiviMl  upon  by 
(’onns(d,  for  the  insjx’etion  of  tin*  jilaintilT  and  his  eonnsel, 
any  aeeonnts  in  th(‘  books  kept  by  (dtln’r  of  the  deRmdants 
or  th(‘  Carroll  IMeetrie  Company,  iiK’lndini’’  bank  deposit 
books  and  cheek  books,  and  eln’cks  and  eln’ck  stubs,  rcdatinii: 
wholly  to  the  transactions  ami  the  ])roperti(‘s  speeifieally 
relerred  to  in  the  j>leadin.as  and  the  int(‘rroiiatori(*s  and 
tlu’  answers  thereto  in  this  eans(‘;  al>o  any  (‘iitric’s  or  trans- 
seripts  of  any  entries  in  said  books  whieh  relate*  to  said 
transactions  or  |)roperties  bnt  whieh  may  be*  inelnded  in  ac- 
eonnts,  the  other  items  of  whieh  have  no  relation  to  the  sub¬ 
ject  matter  of  the  suit.” 


Counsel  for  the  defendants  obj(‘cted  to  the  above  order 
ami  the  objection  was  ov(*rrnl(*d  and  exee])tion  noted. 

(Rec.  9-10:)  Motion  tih‘d  by  eonns(*l  for  plaintiff  Novem¬ 
ber  ‘J,  1917,  as  follows: 
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“(’(>nn‘s  now  tlio  IT,  ]>'•  liis  atlorn(‘v  (4iarl(‘s  F. 

(‘ani-i,  l']^o.  and  mows  lliat  tin*  dcdViidaiit  Ilarrv  IF  (’ar- 
•  • 

I'oll.  and  tin*  doi’(*ndant  l'’i’an(*(*s  (I.  ('arroll,  1)(‘  r(M|nirod  by  a 
dav  ciTtain  to  b,*  fixed  bv  the  sjx'eial  auditor  to  coinplv  with 
tlH‘  Older  (d‘  Loni^  A.  1  )»‘nt.  Si t(‘eial  Auditor  to  jirodnee  the 
doennientary  exideiiee  in  the  >aid  oi'di'r  r(*t*(‘rr(‘d  to." 

( ’onnsel  t‘(»r  th(‘  defendants  a.t  tin*  lieariii'.i’  Xovemlx'r  (>, 
IIMT  )nodn<‘e<l  eo|»y  of  hi"  letter  to  eouiiscd  for  ]>laintiff, 
dat(Ml  Xo\eniber  'J.  Ihl7  as  follows; 

“  I  am  Jn>t  in  receipt  of  a  motion  in  th(‘  (*ase  of  Moobs  vs. 
( 'arroll,  “  Moti«»n  to  eom)»el  eompliaiiei*  with  Spe<*ial  Auditor 
order.’'  At  onr  last  eoin'm’sat ion  it  is  true  I 
promised  to  file  \ari(»n"  records  of  th(‘  didendants  ex¬ 
hibited  to  yon  at  my  oflicf*  but  on  thinkinu’  the  matter 
over  I  concluded  1  would  ratln'r  not  do  this  (‘X(*e])t  at  a 
lormal  h<*arini:  at  w  hich  time  ;i  >tenoL;i'aph(‘r  could  1k‘  pres- 
mit  and  the  r(‘C(»rd  cmild  accurately  show  at  least  tin*  sub¬ 
stance  nf  (iiir  coiiiplianci*  with  the  order.  I  had  intended  to 
write  yon  to  this  effect  but  all  my  tiim*  has  i'ee(*ntly  binm 
taken  lip  with  coniM  (‘imaucment s  and  1  have*  really  not  had 
time  to  attend  to  it  np  to  tin*  ])rc":(ait  time. 

“^<•Ilr  motion  docs  not  iiichnh*  a  notice  as  to  th(‘  date 
that  the  same  will  be  called  to  tie*  attention  of  tin*  auditor. 

1  am  pei'fectly  williim'  to  auree  upon  any  date*  that  will  be 
satistaetory  to  beth  of  ns  to  a]»p(‘ar  b(*fore  the  auditor  and 
main*  mir  I’etnrn  to  his  order  I’eferrcd  to  in  voni*  motion." 

(Iiec.  11-ld:)  Fonnsel  for  defeinlant s  tin*!!  stall'd  as  fol¬ 
lows  : 

I  hat  snbsepiicnl  to  the  ]>assim4’  of  the  oi*der  of  Anernst 
/til.  1  !■' 1  I .  by  t  lie  Sp(*eia^  M  a  st  •  •!•,  t  liat  eonnsi'l  for  the  ]>lai]i- 
til!  atnl  counsel  |er  tin*  dclendants  had  s(*vi'i‘al  (‘onf'*i*(*nees 
and  at  these  se\era!  (*on  1  ci-znici's.  counsel  for  tin*  ])laintiff 
ask(‘d  tor  the  ])i’odnction  of  ('(‘rtain  d(*f!nit(*lv  d(*sci*ibed  ae- 
eonnts  or  co])ies  id*  tln*se.  and  that  in  eoinjilianei'  with  sneh 
ri*«pu*sts,  eeiiain  \’arions  aci'/zimts  W(*i’e  (*xliibited  to  eonn- 
s(‘l  tor  the  plaintilt,  and  that  eonnset  for  the  defendant  has 
now  in  his  liand  tin*  ^^alaons  aeconnts  ali'cady  exhibiti'd  to 
counsel  for  the  plaintiff,  and  wliicli  comprise  all  of  tlie  ae- 
emmts  and  la'cords  that  eonnsel  for  tin*  plaintiff  has  speoi- 
ticallv  asked  for  and  same  are  as  folh)ws : 
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“Loose  lodg’or  shoot  oonlaiiiini;’  oortain  (‘iitr’u's  in 
oil,  wliioh  is  known  as  sns})ons(‘  account  and  wliicli  counsel 
]>rodncos  and  asks  to  he  inai'kt'd  “(’LL  Xo.  1“  Toi*  idon- 
tifK'ation. 

“(V)nns(‘l  for  tin*  ]>IaiiititT  ret jiK'sttnl  t!ie  ])rodnction  of 
tin*  account  of  tin*  Larroll  fih'ctric  (’oni})any,  ko|)t  in 
o.'k)  rof(‘r(‘nco  to  the  piirchase  and  construction  of  714 
Twelfth  StiH'ot,  Xortli  Wc'st,  and  in  connection  with 
that  recjnest,  statenu'iit  is  nnnh*  hy  ('onnsc*!  foi*  the  d(‘fend- 
ants  and  sann*  a])])ears  on  a  ])a|)(‘r  lu‘i’(‘with  tiled  inarkc'd 
“LL(/  X"o.  ‘J"  for  i(h*nt ilicat ion.  Said  stat(‘ni(‘nt  last  re- 
f(‘i’r(‘d  to  was  ,uiv(‘n  in  lien  of  pi’odin'iny  an  actual  hook  of 
account  in  ri*f(‘i‘c‘nc(*  to  said  transaction  and  connsc'l  for 
tin*  plaintiff  aurees  that  the  same  is  satisfactoi-y." 

Lonnsi'l  foi*  plaintiff  th(‘n  said: 

“(’onns(*l  for  tin*  ])laintirf  (hu's  not  di>j)nh*  tin*  ae(*nracy 
of  tin*  stat(*nn*nt  contaiin*d  in  ))apei’  marlo'd  “(’LL  Xo. 
hnt  r(*s(‘rves  the  I’iyht,  if  tin*  sann*  shall  app(*ar  to  lx*  ina- 
l(*rial  to  tin*  issin*s  in  tin*  cas(*,  to  (h'lnand  an  insp(*ction  of 
tin*  (‘ntri(*s  niakinn’  tin*  “  Xi‘W  llnildinn’  Account  ”  nn*ntioned 
in  said  stat(*nn*nt. " 


(’onns(*l  foi*  the  defendant  then  stated: 

“(’onnsel  for  the  d(‘f(*ndants  ])rodnces  co])y  of  account 
a])pearinu‘  in  tin*  hooks  of  the  Lari'oll  Ll(‘cti*ic  Lom])any, 
and  asks  that  tin*  sann*  lx*  niai'ked  “(’LL 

“Lonns(‘l  ])i'odnc(*s  an  (*xact  co])y  of  acc'onnt  app(*ariin*: 
in  the  hooks  of  tin*  Lari’oll  Lh*ctric  ('oinpanv  and  asks  that 
the  sann*  lx*  inark(*d  “(’LL  #4." 

“(V)nns(*l  ])rodnc(*s  original  ledu^*)*  sheet  frmii  hooks  of 
tin*  (’arroll  Llecti’ic  L(nn))any,  Xo.  h,  heini;-  the  u(*in*ral 
acconnt  of  (’ari'oll  LJ(*et!‘ie  Lompany  with  Mrs.  L.  (1.  (kir- 
roll,  and  asks  that  th(*v  he  marked  “(’L(’ 

“(k)nns(*l  ])rodnc(*s  oi'iuinal  l(»os(*  h*du’(‘i’  sh(*(*t  to  lx* 
mark(*d  “(’L(^  —h,”  for  id(*nt ific-at ion,  Ix'inu’  tin*  account  of 
Frances  Larroll  in  r(‘fei‘(*nce  to  L’llS  (,)  Str(*(*t. 

“(nmnsel  jirodnces  two  original  h)os(*  ledyc*!'  sln*ets  which 
show  the  cost  items  rd‘  121o  'renth  Str(*et,  X".  W.,  and  asks 
that  sann*  he  marked  “( ’L(  ’  ~7a"  and  “( ’LL  ^7h.’’ 
r),‘]7  “(Vinnsel  ])i’fxhices  oriiiinal  loosi*  ledc,‘(*r  s]n*et  and 
asks  that  it  he  marked  “LLC  #8"  for  identification. 
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“C\niiis(‘]  prodiu'vs  (uii;i!inl  s1uh*1  fi’oiii  tlio 

books  ol'  tin*  (\-irr(»]l  I^K'ctriv  ( ’oinpaiiy  and  asks  that  the 
same  1)(*  niarkod  =!k" 

“  ( 'oniisc! '<  host  r(‘(*oI!(‘ct  ion  is  that  it  shows  nothing 
inoi'c  than  tin*  cost  items  <h*  Ibl-I  S  Strc*et.  I)V  that  I  moan 
sneli  co.^i  ilt'ms  as  tln^  Cain-oll  hdeetrie  (’ompany  would 
cliarB’e  iij)  aB‘ain.-t  that  jol»:  in  othm*  words,  those  are  tlio 
l>ook<  of  1  h(*  <  kirroll  I'deet  im*  ( ’om]>any,  and  they,  naturally, 
rnriii''hiiiL:'  material  for  tin*  various  Jobs,  would  outer  in 
tin  ii’  ae(‘onii1  the  selliim'  price  of  tlu‘  u’oods  u’oing  into  that 
job.*' 

Ml*.  :  “'Dk*  selliim-  pi’iee  geiiei'ally  or  whatoV(‘r  tlu*y 

eharue*!  to  Mr.  .Mo(*bs.’*’ 

Ml-.  I-'lehartv;  “I  oimht  not  mak(‘  a  vm-v  dofinito  state- 

•  • 

meiii  about  that.  My  i-eeolh'et ion  is  that  tln*y  ])i-obably  put 
them  in  at  certain  list  pri('e  and  eharned  ten  pi‘r  ecnit  ov(‘r 
and  abo\o  tliat,  tlionn'h  I  am  m)i  sui*(‘.” 

Ml-.  Dent  :  “'rinni  it  may  ineinde  the  jiereimtau-o  plus  oost 
iiiidoi-  the  au'reenient  with  Mo(‘bs." 
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“  < 'oiin.'-el  now  prodi'ce-  ecrt:u!i  iteni'^  a])] >ea riim-  in  tin* 
Dook's  of  aeeonnt  of  h'raneos  (1.  (’arroll,  as  b(‘iim-  tin*  only 
item<  appearing-  anyv.lnn-e  in  the  book<  of  Frano(*s  (b  (kir- 
rol!  which  in  any  wix*  pf»s-ibly  a ‘‘feet  any  of  th(‘  issues  of 
till.*'  suit  and  as]<<  that  the  sann*  be  mark(*d  “F(!F  ~1.  Tn 
otlnn-  words,  all  of  the  items  in  sa.id  book  of  Franeics  0. 

(\-iri-oll  relate  to  matters  v,dii."h  ari'  iiei-sonal  to  her 
r>dS  and  entir^'iy  fto-einn  to  this  suit,  exee])t  that  said 
boolv'  of  I'ranee^  (i.  <’arroll  do(*s  contain  disburse¬ 
ment I'ladc  bv  her  in  ref<n--'n“e  to  lal  I  S  Street  and  173n 
and  Sii-ci‘t.  and  >aid  book  ('ontaininn:  said  aeeonnt 

is  ])r(Hlneed  herewitli.  Foimsel  asks  that  the  said  book  be 
marki‘d  “F(iF  ='2." 

(]b‘(‘.  Id-lo:)  (’onnsel  for  ])laintilT  said: 

“  Plainti  ff *s  eonnsid  maki's  no  objeetion  at  this  time  to  the 
the  form  of  the  return,  but  reservers  the  right  at  any  ap- 
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pi’opriato  oT  llu*  in’occcdiii!;-  to  tlu*  ])ro(UK*- 

tioii  ot*  tlu*  oriLiinal  hooks  of  oiitry  in  ('oimovtion  with  the 
testimony  to  lx*  addneed  l)y  any  (d*  the  partii's." 

Connsel  for  di'fendants  said: 

“(’onnsel  for  tin*  def(*ndants  (h*sir(‘s  to  state  tliat  the  re¬ 
turn  made*  at  this  tinu*  is  nnuh*  as  a  result  of  eonfer(‘net‘s 
heretofore  liad  Ix'tWi'on  himself  and  e«)nnsel  for  tin*  plaintil'f 
and  is  an  attempt  ti>  ('omply  with  the  xu'rhal  spi'cllie  la*- 
(piests  of  eonns(‘l  for  the  plaintiff,  ('oiinsi*!  also  d(‘sirc‘s 
to  state  that  if  (‘onnsel  foi‘  tin*  plaint i if  (-alls  foi-  any  fnrtlu*!* 
aeeonnt,  or  eo]>i(‘s  of  aet'onnt,  or  olh(*r  I'crord,  that  tlu*  de¬ 
fendants  stand  ready  to  pi’odiiee  sanu*.  n‘s,‘r\'ine,'  how(*V(*r 
the  exception  to  the  order  repnirine,'  t}u*m  to  so  produce.” 

Special  ^Master  sai<l: 

“Do  T  understand,  Mr.  Fhehai-ly,  that  these  ac'connts 
which  you  produce*  juirpoid  to  >how  all  of  the  eiiliaes  in  tlu* 
li'eneral  hooks  of  account  <»f  tin*  def('ndanls,  or  tin*  (knn’oil 
Klectric  (\)m])any,  which  i-elate*  to  the  t  i-ansactions  involved 
in  this  suit?” 

Counsel  for  defendants  respond(*d: 

“That  is  the  very  ])oint.  ft  is  my  idea  tliat  th(‘y  do,  hut 
at  the  same  time*,  1  do  no1  want  to  he  honinl  hv  tlu*  state*- 
nient  that  tlu‘y  are  eveo'yi hinu-,  hccaiise  we*  have  atli'iupted 
to  produce*  e*\'(‘i'vl  hi  lie’  we*  ha\'e*,  hiit  if  tln'i’e*  is  any- 
539  tliini;’  fiirtlu*!’,  we  want  to  {irexluea*  it.'* 

Spe*cial  Maste*r  said: 

“As  yon  nnde‘i'>tand  it,  this  is  a  snhstantial  e*e)mpliane*e 
with  the*  e)rele*r  (*xe'ept  jo’eihahly  as  te)  ele*pe)sit  hooks  and 
ch(*ck  stubs? 

('ounse*!  feer  ele*fe*nelant  saiel:  “Ve*s." 

Counsel  feer  jilaintiff  said: 

“The  manne*r  ed*  the*  i’e*tnrn  to  the*  eirde'r  hy  the  pi’e)elue*- 
tion  of  the*se  inelivielual  le*d,e(*i’  she‘e*ts  in  some*  e*ase*s  oi*i.<;’- 
inals  anel  in  edhe*rs  t ranse*ript>,  is  eliie  to  an  uneh*i'standimi^ 
between  (*ouns{*l  that  the*  ite*nis  fnrnishe*el  eonnpi’ise*  all  e)f  the 
items  whie*h  the*  )»laintil‘f  de*sii’e‘el  te)  inspe*e*t  in  tlu*  e)ri<*’inal 
hooks  of  ace*ount  of  the*  Cari’eell  Fle*ctrie*  (’e)mpany,  and  of 
Frances  G.  Carroll,  and  that  this  mode  of  retuiai  was  for 
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tile*  <*<>iiv<‘ni<‘n(*(*  ol’  llic  portii's.  .-iiid  iii  tlic*  e*;ise*  of  tlu*  OHtri(*s 
from  tin*  l)onk  of  acc'oiml  of  KrinicM*s  (1.  (kiiToll,  tlie*  tran- 
.*<(*ri})t  was  lil<*<l  in  orjlm*  that  o11i(‘r  it(*ms  of  a  ]>nr(‘ly  |k‘1*- 
.^oiia!  cliaractcr,  ainl  in  which  the  plaintiff  has  no  e*on(*e*rn, 
we*r(*  intcnniimicd  in  the  oi'iuinal  liook  of  account,  and  that 
th(‘S(*  it«*nis  ha\c  l»ccn  sci;rciiatcd  and  hronniit  to.ncthcr  in 
tlu*  transcript  filed  and  niarki*<l  =1.” 

( Io*c.  Id-lf*:)  ( ’oiuiscl  j‘or  «l(‘t’cndants  said: 

“(’oniiM*!  for  the  dcl‘cndant<  su.iiiicsts  tliat  the*  Sp(*cial 
Mastt*r  should  in-pect  and  examine  tlu*  i‘(*tiii‘n  made*  hy  the? 
d(*f(*ndanl-  to  tlu*  oi’dcr  ]»a>>cd  hy  tlu*  Sp(‘cial  Mast(*r,  aiul 
de*t(*nninc  whctlu*i-  or  not  tlu*v  arc  in  anv  wis(‘  material  to 
tlu*  main  i>>nc  of  tlu*  casi*.  nanu'ly,  wh(*tlu*r  or  not  the*  jilain- 
tift’  is  (*ntith‘<l  to  an  ac(*oiint in.u*  in  i(‘fe*i‘(‘nce*  to  the  tn’oju*!’- 
ti(‘s  conc(*rnine'  which  the  an>wci-  (h*ni(*s  that  tlu*  ]>laintitf 
is  <‘ntith*d  to  an  acconntine'  and  it’  tin*  Sp(*cial  Mast(*r 
should  decide  that  tlu*  exhihit-'  pi'odnccd  today  arc  not  ma- 
t(*rial,  that  they  then  he  rt'tnriu'd  to  tlu*  de*f(*iulants  without 
furtlu*r  in>pi‘ction  on  tlu*  part  of  tlu*  jilaintilf.” 

ddu*  Sp(‘cial  Ma>t(‘r  said: 

o-tl>  ‘*As  indicat(‘d  to  coiinsc*!  at  previous  h(*arinii’s,  the* 
pni'po'c  ol*  the  pr(»iluction  of  thesi*  a(*eonnts  was  that 
of  discovery,  with  tlu*  oppoi  tunity  to  eoiinsi*!  for  plaintiff  to 
e*xamine  the  de-fendant  llai'rv  K.  (’ari*oll,  or,  hv  consent  (►f 
counsel  in  suhst itut ion  for  him,  his  hookke*i*p(*r  with  iu‘spect 
to  tlu*  items  in  the  account  and  that  until  siu-h  examination 
is  hael,  tlu*  Special  .Mast(‘r  is  of  the*  o])inion  that  he*  will  not 
be  in  a  positiein  to  pass  upon  tlu*  »iiu‘stion  of  tlu*  materiality 
of  the  accounts  to  the  issue  in  tlu*  case." 

Counsel  for  })laintilV  said: 

“  Plaintilf ’s  counsel  (h‘sires  to  slate*  that  until  he  has  had 
an  o])])ortunity  to  inspec't  tlu*  I'etuin  made*  this  dati*  to  the 
ruh*,  lu*  will  not  h<*  ahh*  to  e*xamiiu‘  i*ithe*r  tlu*  defendant 
or  tlu*  hookke*(*pei’  upiui  the  accounts  and  asks  that  (*itlu‘r 
tlu*  orieinal  or  tlu*  copy  of  tlu*  pajicrs  tih*d,  may  he*  ])la(*(‘d 
in  his  hands  by  the  Special  Master,  for  tlu*  purpose*  (d*  the 
])re*liminary  ins})e‘ction  and  c*xamination  of  the  items  con- 
taineel  therein." 
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'I  ho  ar(‘  oojHcs  and  notos  of  tlu‘  l^xliihits 

bcforo  roforml  to,  (\  K.  (\  Xos.  1  to  D,  inolusivo,  and  F.  (F 
C.  Xos.  1  and  2: 

Copi/  of  Kjhihif  (\  /•;.  (\  Xn,  1  {DXnohiut's  Exhibit 

Xn.  21). 

(Front — all  in  ])on(‘il  on  a  I'do-in’  shoot  nintilat(‘d  from 
toldini*'  ei’oasos  and  with  {)('rforatod  hinding  odm‘  torn  or 
out  off.) 


Items 


Folio 


Book  a/c 
Book  a/c 
Xot  in  a/c 


I 


1 


10.720  Of) 
2,:fH)  00 
loO  00 


rn'lll' 


Fiilio 


('ret  lit 


10,17!)  00 


--  i:hi7o  0(; 


Credits 

15U-S-(F.  (;.  C.) 
17:i0-T-(F.  C.  C.) 
1318-Q-(F.  (1.  (\) 
i2ir)-io-(ir.  B.  F.) 
714-12-(C.  F.  C.) 


773  (is 
2,B;0  -14 
3,010  22 
030  .34 
S,247  12 


l.'),730  SO 


differences  in  a  c 


2,.’).*)  7  1  t 

1  OS 


2,.):)0  ()0 


o41  Back  (in  rod  ink'):  “  Statinnont  "  Jos.  J.  Mo(‘l)s. 

('opjf  of  E.rhlJ/if  (\  E.  (\  .Vo.  2. 

(All  in  ty))owrit iiie,'  mi  a  plain  h-tt(‘r  sli(‘{‘t.) 

“dJie  Carroll  l/looti-io  (’ompaiiy  oarry  an  a('0(innt  in  tlnOr 
l)ooks  known  tis  “X(‘W  Bnildnoj,’  At^'ornO"  ( hax'in.e,’  ref(‘r- 
ence  to  714  12th  St.,  X.  \V.)  Out  inovwhori*  in  tin*  said  ac¬ 
count  are  thor(‘  any  (mtric's.  orodit  or  d(‘1)it,  to  MotOts,  the 
account  beini*'  m(‘relv  a  cost  account  of  the  bnildine,*,  exclu- 
sive  of  ^Moebs  bill  rendered  for  cunslruction  work  upon  714 
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ll2ih  St.  This  ]>ill  now  h  'vOi  tiiuilly  a(‘(H‘])to(l  t)rior 

to  tile  iiistiluti«ni  <»i‘  suit  in  this  matter  was  not  entered 
eitlier  as  an  item  of  eo>t  auainst  the  huildinu;  or  as  an  item 
of  credit  to  Modes’  E’eneral  account,  hnt  was  carried  as  a 
credit  to  .Moehs  in  tlie  siis])ens(‘  account,  a  co])y  of  wliich  ac¬ 
count  is  furnislu'd.  Xeithm*  is  the  (‘ost  of  lolS  St.  to  the 
(,'arroll  Fdectric  (’ompany  enten‘d  as  an  item  in  said  New 
Buildim;  Ac(‘ount." 

(  *'f  Exit  tint  (  \  I''.  (\  A  o.  d. 

( In  typwritinu'  on  a  pii‘c(‘  of  typi'writinu*  paper.) 

“Th(*re  is  a  sp(‘cial  cash  account  in  the  name  of  Jose})h 
J.  ^loebs,  as  follows: 

dose])h  J.  Moehs,  ('olorado  Building,  City 


Ihi:). 

Xov.  !h  d'o  cash 

•)•)  i  k  »  « 

A])r.  24.  “  “ 


MOO  00 
1,000  00 

1,000  00 

2,300  00 


(In  manuscript.) 


I  ('crtify  this  is  an  exact  copy  taken  from  the  Carroll  Klee. 
C’o.'s  hooks. 

SAMCKK  K.  M(dLIIKXXV,  Ji:.” 

042  A  photostat  copy  of  Ixxliihit  (\  12.  C.  Xo.  4  is  in- 
cluiUul  in  the  ti'anscript  of  iM'cord. 

Xoft'.'i  of  KxJiihif  (\  E.  (  \  Xo.  o 


{ In  manuscript  ou  white  ledger  sheet.) 

Headed  “Mi's.  F.  (I.  Carroll,  12t)7  Decatur  St.,  X.  W., 
City.”  ( ’onlains  dehiis  to  .^lrs.  Carroll  heginning  Jum*  2!), 
lOlo  and  (‘iiding  Julv  .21,  11)17,  including  dehits  on  172>0-8  'V 
Stre(‘t  ht'ginning  June  20,  lOlo,  amounting  to  $1()1.10;  on 
17)14  S.  St.,  X.  W.  h('ginning  D(‘c.  31  1017),  amounting  to 
$3G.02:  and  on  1217)  lOtli  St.  heginning  July  27,  1017)  and 
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amount  ill, to  jfol.72;  ami  iucludiii*;’  also  charge  to  lior  on 
1318  Q  St  root  .Miirrli  ID,  IJtlT,  Journal  ])a<;o  57,  $371.50. 

This  account  sliows  a  l>a!aiic(‘  struck  Doc.  31,  lOlO  and  a 
balance  broui^iit  down  Jan.  1,  1017  of  $209.78.  It  then 
shows  further  d(‘bits  including  the  charge  on  Q  Street  above 
and  July  31,  1017. 


3\)tal  debits 
Total  credits 


$791  50 
202  12 


Difference  .  $589  38 

Xofes  of  Exhibit  C.  E.  C.  Xo.  6. 

(Ill  manuscri])t  on  blue  ledger  sheet.) 

Headed  “Frances  Farroll,  1318  Q.’’ 

Fxhibit's  char, lies  eiit(‘red  from  March  23,  to  July  31, 
1015,  tli(‘  last  payroll  charge*  being  .May  31,  and  the  last  large 
material  ('harge*  Ix'ing  Juiu*  5;  with  credits.  Is  lialanced 
as  of  Jan,  1,  1017,  with  total  net  debits  brought  down 
$223.51  and  a  counter  entry  dated  .March  10,  1017  of  Bill 
rt*nd(*red.  Journal  page*  57,  $271.50,  the  item  charged  in  F. 
Fi.  F.  Xo.  5,  und(*r  tin*  same*  journal  entry. 

A5//cs  of  Exhibit  (\  E.  (\  Xo.  la  and  lb. 

(In  mannsciMpt  on  2  bine  ledger  sheets.) 

543  Headed  “.Moebs  dob,  1215  10th  St.,  X. 

F.xhibit’s  char,ges  entei-(‘d  from  ^larch  31,  1915  to 
July  31,  1015,  with  subse<pu‘nt  small  items,  and  additional 
charges  in  lOKJ,  with  (*redits,  including  a  credit  entry  .April 
28,  lOK),  Bill  r<‘n(h*i‘ed  $047. 00,  and  a  balancing  of  Dec.  31, 
lOK)  with  a  debit  enti’v  to  Fi'otit  and  Loss  Xew  a  c  $128.99. 

A  o/c.s'  o/  Exhdiit  (\  E.  (\  A  o.  8. 


(In  maiiuscri])t  on  blue  ledger  sheet.) 

Headed  “.Moebs-Tea  St.  dob,  173(;-1738  Tea  St.” 
ITxhibit's  charges  ent(‘i-ed  fi*om  duly  24,  1913  to  Dec.  31, 
1913,  balanced  as  of  Dec.  31, 1013  with  total  debits  of  $247.95 
and  an  additional  (h‘bit  of  Loss  and  gain  $37.71  and  a  credit 


.)•> 


4445(i 


354 


ir.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


of  Bill  r(‘ii<lrr(‘(l  It  conlaiiis  further  entries  in 

early  ])art.  of  1!M4,  sliowinii'  (h‘l)its  of  ist)..*]!  and  Loss  and 
ii'ain  ()3(\  halaneed  Doc.  .31,  lIBd  l»y  a  erc'dit  of  Inventory 
$6. 94  and  ai;ain  a  erodit  of  Bill  Bcndorod  ^().t)4  July  *J3,  1915. 

Xotes  of  Exhibit  C.  K.  C.  Xo,  9. 


(Li  mannseri])t  on  hlne  ledi;-er  sheet.) 
ll(‘adod  “Morhs,  1514  S  X.  A\.*' 

fixhihit  *s  ehai*e»‘s  cntoreil  March  15,  191.3  to  May  31,  1913 
and  credits,  halaneed  Dec.  .31,  1!>1.3,  with  net  d-*hits  nf  rf:13  1.50 
and  Loss  and  Liaiii  ?rl5.1S  and  a  credit  of  Bill  rendered 
$141.08:  with  further  cliaru’es  and  (u-edits  in  LU  1  showine: 
a  net  dehit  of  $44.84,  a  dehit  of  e’ain  $l-.48  anti  a  credit  of 
Inventory  $4!).3l\  and  a^:iin  a  credit  July  23,  1915  of  Bill 
rendered  $49.32. 


544  f>t  Lxhibif  F.  (t.  ('.  A  (>.  1. 

(In  typewriting  on  ty])ewritiin*‘  paper.) 

“ Transci’ij)t  from  the  hook  of  Fi-ances  (I.  Larroll. 
Investment  Account,  Sliewine'  Items  Affecting’  This  Suit. 


191 

o 

June 

3( ). 

Aug. 

Aug. 

o 

Xov. 

<  . 

Dec. 

2S 

191 

•> 

•  >. 

Jail. 

17. 

l\‘h. 

10. 

June 

•» 

.  •. 

.III  lie 

i . 

J  line 

- 1 . 

Se])t. 

4  4 

$-. 

1914. 
Mar.  S. 
Mar.  20. 


Janie; 

Burns  ))urchased  ('/ c 

Xote 

2,500 

00 

11.  c. 

35insey 

4  4 

.  1 ,2(  iO 

00 

11.  L*. 

(5irr(41  Loan 

500 

00 

Jessie 

\\5  Bawlins  ]»urchase 

(1  (Fi  note 

500 

00 

F.  J. 

3'ansey 

4  4  4  4 

.300 

00 

F.  .1. 

Bawlins  for  1514  S  St 

.,  X.  w. 

1,750 

00 

11.  K’. 

( ’arroll  Ad\'anc(‘ 

100 

00 

F.  35 

Bawliin*  3'  St.  Lots 

2,000 

00 

IL  IL 

Horner,  House  Forcoran  St. 

50 

00 

4  4  *  i 

037 

50 

Stock 

200 

00 

W.  B 

.  Fot‘h(‘ilder 

500 

00 

Account  tills  ()  St. 

S04 

00 

Bond; 

2,500 

00 

$14,141 

00 
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The  L(‘du’(‘r  ot*  Frances  (i.  Farroll  showing  dislnirsemeiits 
oi*  1514  S,  i7d(j-,‘>S  T  St.,  X.  W.  is  handed  herewitli.” 


of  Parts  and  Xoirs  front  Extiiblt  F.  G.  C.  Xo.  2. 

(Defendants'  Fxhihits  X"o.  19.) 

(An  Account  Dock.) 

(XoTK. — Wlnni  this  ])()ok  was  tirsl  produced  and  offered 
at  the  hearing  Xov.  7,  l!n7  it  had  certain  pages  closed  up 
l)y  })aper  seals  pasti'd  folded  around  the  edges,  top,  bottom 
and  sid(‘s,  h‘aving  opcni  the  accounts  noted  at  foot  of  ex¬ 
hibit  F.  (i.  ('.  Xo.  1  and  blank  j)ages. 

'I'he  pages  from  last  index  page  to  i)age  9  were  enclosed 
bv  seals  lai)ping  fi'oni  tin*  next  to  last  index  page  to  page 
10.” 


This  is  the  page  of  whi('h  Fxhibit  F.  (1.  ('.  Xo.  1  jjurports 
to  be  a  copy,  and  is  as  follows: 


545  "  I II  rrsf  nionf  Account. 


1912. 

I  lisp. 

duly 

do. 

dames  Ibnais  note  d  yrs 

$2,500.00 

A  ug. 

•) 

F.  d.  'rans(‘V  1  vr.  note 

200.00 

*  % 

•) 

11.  K*.  ( 'arroll  loan. 

000.00 

Xov. 

i . 

desse  W.  Fawlings  ()G  note 

d  vrs. 

500.00 

1)(‘C. 

28. 

F.  d.  'rans(*y  loan 

300.00 

1915. 

dan. 

17. 

F.  4'.  lOiwlings  S  St.  lot 

1,7.00.00 

Feb. 

Ki. 

11.  1\.  (\  a(lvanc(‘  for  p(‘r- 

sonal  use 

100.00 

.1  line 

•> 

• 

F.  T.  llawlings  Tea  St.  Lots 

2,600.00 

4  4 

i . 

IL  1\.  Horner,  Forcoran  St. 

llousi* 

50.00 

4  4 

27. 

R.  1\.  Homier,  ('orcoran  St. 

1  lousi*  . 

C37.00 

dulv 

•> 

From  Harrv  . 

500.00 

Sept. 

- . 

Ii(‘d  Dragon  Stock 

200.00 

\V.  Ji.  Fosbeiider  . 

500.00 

Oct. 

9. 

From  Harrv  . 

200.00 

35G 
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Six  ])(‘r  (‘(‘lit  lioiuls  3  20  .  .  .  2,500.00  2,500.00 

^fav  7.  From  Ilanv .  200.00 

Jiilv  S.  “  “  ‘  500.00 

Mar.  8  15.  'I'o  1318  ()ur  Si.  Lot  .  804.00 

Mar.  10  15.  From  ilarrv  .  50.00 

July  3  15.  “  “  70.00 

Oct*.  15  15.  “  “  100.00 

lOKJ. 

5Iav  31  K).  From  Ilarrv  50.00 

•  t 

Svpl.  12.  “  “  25.00 

Dec*.  23.  “  “  .  100.00 


Apr.  25  17.  “  “  ac'ct.  (\  F.  Co.  75.00 


Note. — Tlio  aOove  is  all  in  ink  oxoopt  tlio  date  3  20  o]')po- 
sitc  the  onii-y  0  per  rent  1>on(Is--nn(l  tlio  last  entry,  Ootli  of 
which  arc  in  ])(*!!«  il.  4'hc  datt*  3)  2o  is  the  eiiti’y  shown  to 
ha\'t‘  Itccii  ;;  I'li  p")  when  ihis  portion  of  the  hook  was  lirst 
nn<calcd  at  a  hcai’iim-  lict'orj*  tin*  Mast(‘i*.  'fhe  onti'y  of 
$^04(01  1 3,1  <  St  i*«‘ct  Lot  Mai‘.  8  15  is  tin*  one  a])))(‘arin,cf  in 
F.  (I.  (3  Xo.  1  as  Mai*.  8  1!>14  ti’ansposed  aln‘ad  of  the 
82.500  hond  ciitrv.  AI!  (ithcr  entries  al'ti*!*  tin*  hond  entrv 
are  omitted  i’l'nin  F.  <i.  (3  Xo.  1. 


Faires  13-10: 

XoTi:>.-  Fa'-i'es  1.3-1!)  headed  1514  S  St.,  X.  AV.,  ])nr])ort 
to  show  the  account  of  rents  from  and  disl)tirsem(‘nls  on 
acc(»nnt  of  tliat  ]»roperty. 

'fin*  receipts  i.cu’in  .IniH'  ;),  l!)l.‘k  rents  from  Dodd  cX  O’o. 

The  dis])ur>ement <  h(‘'^in  Julv  17,  1!)1.3  with  interest  on 

« 

85,000  loan.  It  >hows  tin*  rents  t‘nt(‘red  l»y  Mrs.  (’arroll  up 
to  July  23.  11)17  on  paua*  17  and  dislnirsenu‘nts  eii- 
54(>  tered  l>y  hi‘i‘  np  to  .March  h,  1!)18  on  pau:t*  18. 

'This  account  also  >hows  payment  of  8J''^--15  to  J. 
A.  Maedi‘1  Feh.  2,  11)10  for  in'W  loan  of  8ha500  and  i)ay- 
nu‘nts  to  Wa- hinyt(ni  OP'  Fldi::.  Association  thereafter 
from  May  ll)l)J  to  Dect'inher  11)17. 

This  account  further  shows  the  correcting,  the  a<ldi- 
tional.  and  the  Oalanciim’  eiitiT's  made  hy  M(‘Ilh(‘nny,  hi*i^in- 
niny  with  tin*  rt'iits  from  Am;.  11)17  on  pai^e  17  and  ending 
on  page  lO,  iiiclnding  the  deductions  for  commission  to  the 

C’arroll  laieciric  ( ’o.  at  oP  and  2P  te>tilit*d  to  hv  deteiid- 

* 

ant  11.  IP  C’arroll,  ami  including  also  the  adjustment  with 
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•  )«J  < 


11.  R.  C.  as  purehasor  July  S,  IDIS,  all  as  Ivstifu'd  to  hy  tlio 
defendant  1 1.  R.  Carroll. 


1 


^aires  27-35: 


Notes. — Pages  27-35,  headed  173>(hl73S  T  St.,  X.  W.,  pur¬ 
port  to  show  aeeount  of  rinils  fi’oni  and  dishurstuiuuits  on 
account  of  that  pi’o])(*i‘ty.  d'hc  r(‘c(‘i]»ts  li(‘gin  F(‘l).  3,  liRd 
rents  from  Saiishui-y.  'rin*  dishnrst'incnts  h(‘gin  Pel).  5, 
1914  with  int(*i*est  on  loan.  It  shows  i-coits  coitered  hv  ^Irs. 
Carroll  up  to  duly  1917  on  pmri‘  32  and  dishurseinents  en¬ 
tered  hy  her  u])  to  March  (i,  PRS  on  pag(‘  33. 

This  account  fiirtluu*  shows  the  corr(‘cting,  the  additional, 

and  the  halancing  entri(‘s  made*  hy  M(dlti(‘nny,  heginning 

with  disl)urscni(‘iits  on  ])ag(‘  3)2  and  including  tin*  (‘iitry  of 

tfl,l()9.()S  i*ents  from  Aug.  Iin7,  on  page*  3.3,  and  (‘iiding  on 

])age  .‘>5,  including  tin*  d(*dnctions  of  commissions  to  the 

Cari*oll  l*3(*cti‘ic  Co.  of  5C'  and  2'C  t(‘stiti(‘d  to  hy  tin*  de- 

f(*ndanl  II.  I\.  Carroll,  and  iiiclnding  also  tin*  a<ljnstm(*nt 

with  II.  R.  Carroll  as  pui'ehasc*!-  duly  S  IS,  all  as  lestilied 

to  hv  the  defendant  II.  IP  Carroll. 

% 

Pag(*s  1.3-19,  27-.35: 

The  following  ai‘e  tin*  showings  of  tin'  accounts  of  re¬ 
ceipts  of  rents  and  dishiirsenn'iit s  for  S  and  T  Str(*ets,  as  of 
certain  dates,  viz:  Aug.  21,  PH 4,  wln*n  tin*  .Mast(*r  found 
that  Mrs.  Cai’rolPs  funds  foi*  investment  W(‘r(*  exhausted; 

March  .31,  1915  wln'ii  tin*  d(*f(*ndant  Harry  R.  Cai'roll 
547  made  up  his  tirst  nn'inorandum  acc()nnt  of  rents,  Ex- 
hihit  Carroll  AT).  1.30;  May  15,  191(1,  when  (Mrroll 
made  up  his  second  memorandum  accounts  of  r(*nts.  De¬ 
fendants’  Exhibits  Nos.  1,  2  and  3:  and  dnin*  30,  1918  when 
properti(‘s  S,  and  lOtli  (inally  dis))ose*d  of. 

In  conin*ction  with  tin*  above  showings  are  tin*  Master’s 
analvses  of  the  ix'iit  accounts,  as  set  foith  in  Schednh*  PJ^P, 
attached  to  his  report,  the  detailed  basis  for  his  rent  charge 
in  his  accounting. 


March  31,  lOlT). 
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359 


288  03 


Marcli  31,  1915 — Cinithiued, 


3C>0 
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I ijcroaso  1  >v  M ast (m* 
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J.  MOEBS 


Inforost  on  (l(‘|)i)sils  addl'd  })y  Master 
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Disbursonienls  T  Street 


hi('r(‘as(‘s  l)v  Master 
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In  conjunction  with  this  the  Master’s  analysis  sliows  Tentli 
Slr(‘(‘t  rents  at  this  rest: 
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XoTKs,  Pa(;i:  rM — Sliows  tiu*  entries  written  in  the  hook 
))v  Mellliennv  at  the  time  tin*  entri(‘s  as  to  S  and  T  weri* 
made,  as  to  whieh  II.  li.  (’arroll  was  interrogated  by  blaster 
a!id  as  to  whieh  tin*  t'aet  was  later  eoneeded  bv  the  admis- 
sion  of  eoiinsel  on  the  dmiiand  to  produce  Mcllhenny.  These 
entries  are  as  follows: 

St.  (  ost  Aect. 


Carroll  Klee.  C\).\s  Bill  .  271  50 

Lot — Through  Shannon  Luehs  .  l,d()0  ()t) 

Recording,  tUe.  (Kstimated)  23  bO 

Moebs  Bill  (Inc.  Wenger) .  5,919  22 

C.  A.  Miuldiman  Fixture's  (las  Stoves  .  .  175  00 

(Cancellation  of  Lease  Miss  Little  (I  IS  15  55  00 

Tholl  (Kstimated)  050  00 


S,375  22 


Rages  147-55: 

(XoTKs. —  Rage'S  140-155:  wi're  originallv  closed  bv  folded 
])aj)('r  si'als  ai’onnd  eelgi's,  top,  bottom  and  sides,  of  ])ag*es 
145  to  154,  when  the'  Ixeok  was  lirst  }>rodiiced  before  tin' 
.Maste'r.  Rage'S  14!)-5o  are'  missing.  Rage*  147  con- 
551  tains  the'  e'litrie's  in  the'  hanelwriting  ed'  11.  IL  (’ar- 
re»ll  whie-h  he  te'slilied  wrir  omitteel  freem  Mi’s.  (’ar- 
1‘olRs  e'harge*  ae-eeuint  against  him  bi'ginning  ]>.  14">.  The' 
feeotings  on  page's  14S  and  152  are'  alse)  in  the*  hanelwiating 
of  11.  IL  (’arre)ll  as  te'stilie*el  to  by  him.  'ITie*  tii’st  e'liti’y  on 
])age'  14S  is  alse>  in  his  handwi  it ing  anel  a))pears  to  be*  the 
teetal  e)f  jeage*  147  h'ss  tin*  ile*m  eef  :sl  75.00.  The  feellowing 
are  e*e)pie*s  eef  the  ])age*s:) 


(147) 

**11.  R.  ( 'arroll.  Dr. 

Aug. 

10. 

Lanshiirg  Bros . 

24S . 74 

Se'pt. 

0. 

Dr.  Burke* — “IXe's"  . 

57.00 

2S. 

Me)se‘> — \\  .  B.  iV:  Seens  .... 

1 5 . 5( ) 

Oct. 

*> 

k  k  k  k 

2 . 75 
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iu 


Oot. 

4  4 

Xov. 

Doe. 

i  k 
( k 
k  i 

k  k 

(  k 


ms 

( k 

Jan. 


(148) 


10.  Wash,  (his  I.t.  (\>.  ..  74 

10.  P.  H.  P.  Do .  l>‘7() 

120.  Market  .  7,4)0 

IS.  Xiirs(‘ry  (hih  Tayloi-  (\)...  IS.S:) 

10.  ('ash  t'oj*  Xmas  slioppiiiij'.  .  .  27). 00 

10.  Shai'on  Daii’v  .  2.70 

10.  Palai.s  Poyal  .  2.‘1.‘30 

10.  Dr.  Erii(‘st  ,4.00 

It).  A\  asli.  (Jas  (’o.  Xc'wlon  St..  .‘>.49 

10.  P.  Iv  P.  (^’o.  X^(‘wt()ii  St .  2.40 

11.  Christii  las  moiK'v 

to  Shop .  $440. (;7  40.00 

7).  .AIos.  Ihait .  175.00 

2.  Homo  Sav.  Dank — Pouts 

Docatnr  St .  45.00 

21.  Taxes — ( 'ollooti)!’  45i.\os  D(*- 

eatur  St .  5().02 

“II.  R.  (.'arroll. 

548 . 49 


440 . 07 


200.02’’ 


An^.  10  12.  D(Aro]l  Piano  .  .‘)50.00 

Aug.  2/12.  F.  .1.  Tanscv  $200.00  D(‘o. 

28  1 2 

.$404.11  ,-')04.11 

1,:J91  .(iO 


May.  0/14.  A.  A.  Miller .  25.00 

“  7/14.  klolm  Dliek  .  12.00 

“  15/14.  Ilai-ry  II.  Sherwood .  55.00 

2.‘1/14.  ('oIlcM'tor  ol*  Texas  (‘iiding 

.lime  .40  14  .  5().O0 

2.')/ 14.  4\  W  .  .lones .  70.00 

Juno  14/14.  P>.  F.  Saul  1207  Doeatnr.  .  .  10.4.1:1 

“  29  14.  Ralph  D.  t^)uint(‘i‘  .  11.00 

S(‘])t.  17/14.  ('oll(‘(*lor  Tax(‘s  watcu’  ....  0.85 

Xov.  18/14.  kS.  Kaiin  ik  Sons .  .‘1.07 

“  18/14.  Lanshiiruh  .  10.00 

Doe.  5/14.  Palais  Royal  .  2.14 


17/14.  P».  F.  Saul  .  457. .48  10.4.14 


Fosl)ondor  Re¬ 
turn  .  500.00 
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i‘a-e  :J1): 

X()Ti:s,  rA(a:  .‘J!). — Shows  iht*  (Mitrios  written  in  the  book 
bv  Mel l!iciinv  at  the  time  tin*  entrii‘s  as  to  S  and  T  were 
made,  as  to  wliieh  II.  K.  (’arroll  was  interroi»’ated  bv  blaster 
and  as  to  wliieh  the  i’aet  was  later  eoneeded  bv  the  admis- 
sion  ot‘  eonnsel  on  the  (.leinand  to  produce  ^Icllhenny.  These 
entries  are  as  follows: 


“i::is  g  St.  (’ost  Aeet. 

Cai*roll  Hlee.  C’o.'s  Mill  ....  . 

Lot — Through  Shannon  Lnehs  . 

V 

Keeordinn’,  ete.  (Lstimated) . 

^loebs  Mill  (Ine.  Wenger)  . 

(\  A.  Miiddiman  Fixtures  (ias  Stoves  . 

( 'aneellation  of  Lease  Miss  Little  b  IS  lb 
Tholl  (Lstimated)  . 


271  bO 
1,300  00 
2b  bO 
b,019  22 
17b  00 
3b  00 
bbO  00 


Fan'es  147-b3: 

V 

(XoTKs. —  Fam‘s  14b-lb.3:  W(‘re  oi’in'inallv  elosed  bv  folded 
])ap(‘r  s(‘als  around  rdn'es,  top,  bottom  and  sid(‘s,  of  jian'i's 
14b  to  17)4,  wluMi  the  liook  was  tii’st  prodiieed  befon*  the 
Mast(‘r.  Fanes  14!>-bo  mn*  missinn’.  Faizi*  147  eon- 
bbl  tains  tin*  eiiti'ies  in  tin*  handwi’it inn'  <>f  IL  IL  (bir¬ 
red  which  he  testified  were  omitted  from  Mrs.  (bir 
I’olFs  eliarni*  aeeeiint  anainst  him  beniiminn'  p.  1-1^.  The 
footings  on  panes  14S  ;ind  lb2  are  also  in  the  liandwi'it inn 

of  11.  IL  Fari’oll  as  testified  to  bv  him.  Th(‘  tii'st  eiitrv  on 

•  « 

])an'(‘  14S  is  also  in  his  handwritinn  and  a))pc‘ars  to  be  the 
total  of  pan»*  147  less  the  item  of  .'^17b.00.  4'lu‘  followinn 

are  ('o})ies  of  tin*  ])an‘es:) 


(147) 

1012. 


‘*11.  IL  ( biiroll.  Dr 


Ann. 

S(‘pt. 

Oet. 


10.  Lansbiirn  ♦k  l>ros.  .  .  . 
b.  Dr.  Mnrke — “Lv(‘s’'  . 
Moses — W.  F).  Sons 


JS 


•  > 

•  > . 


24S . 74 
7)7.00 
13.7)0 
2.7b 
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Oc-t. 

i  i 

Xov. 

Doc. 

i  i 
i  i 
i  i 

k  t 

(  4 
i  4 


-  I 

.> .  <  4 


]9i:3 


in.  \\  jisli.  (J;is  T^t.  ( 0. 

10.  p.  K.  p.  Co . 

-().  !M;iikot  . 

IS.  Xiii-s(‘rv  (’ril)  T.-ivlor  (\). 

10.  ('asli  loi‘  Xmas  slio)>)>inii‘.  . 

10.  Shai'on  Daii‘v  . 

*  •  •  •  •  • 

10.  Palais  Koval  .  2.‘P30 

10.  Dr.  Mit(‘li(‘ll  . 

10.  A\  asli.  (Jas  (’o.  X(‘\vloii  St.. 

10.  P.  K.  P.  Co.  X"(‘wloii  St . 

11.  Christa  las  mon(‘v 

ft 

to  Sliop .  $4-K:.(>7 


.  70 
7).  (10 
I.!..!  5 
27) .  00 
2.70 


3 . 00 
7! .  49 
2 . 40 


40 . 00 


(  4 


Jan. 


.Mav. 


4  4 


T).  .AIos.  K('at .  175.00 

2.  Homo  vSav.  Dank — Konts 

Docatnr  St . 

21.  Taxes — ( ’oll(‘otoi*  Tax(‘s  D(‘- 
catiir  St . 


440.07 


o 


5 . 00 
50.02 
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Alia*. 


“II.  K.  CkirrolL 


10  12.  Do^Foll  Piano  . 

2/12.  F.  .1.  Tanscv  $200.00  D(m*. 
28/ 12 

$50.4.1  1 

i,:;oi  .00 


200.02” 


5.58 . 49 
.5.50.00 

5o:i .  1 1 


0/14.  A.  A.  .Miller .  25.00 

7/14.  .lolm  P>liek  .  12.00 

15/14.  Harry  II.  SlKO'wood .  55.00 

2.5/14.  C(>ll(*etor  (0*  Te.xas  (mdina 

.hmo  :’.0  14  .  5(;.O0 


t  4 

2.5/14. 

T.  \V.  dones . 

70.00 

fllllH* 

14  14. 

P>.  l‘\  Sanl  1 207  1  )oeatui\  .  . 

10.5.  i:j 

4  4 

29/14. 

Kalph  1 ).  (^)nint(‘i-  . 

1 1  . 00 

S(‘])t. 

17  14. 

(5)ll(*(doi‘  Tax(‘s  wat(‘r  .... 

(1.85 

Xov. 

18  14. 

S.  l\ann  cV’  Sons . 

:fo7 

4  4 

18  14. 

Lanshnrali  . 

10.00 

1  )oc. 

5/14. 

Ikdais  Koval  . 

2.14 

4  i 

17/14. 

P..  F.  Siiiii  .  4.')7.:!S 

10.5.15 

Foshondor  Ko- 
turn .  500.00 
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7)7ji’ 

Mar.  1*0  l.'>.  Faii>luir.eli  Sons  . 

•27248 

•) 

.  00 

k  * 

*20  1,7.  J.  ( ’iinniimliani  .... 

81)0 

o 

O 

.  98 

0,048 

Mav 

S 

17). 

S.  Kann  Sons . 

0 

.00 

(  4 

i 

17). 

lumls  Tor  c)n<*  vcar . 

4*20 

.00 

OS 

17). 

( ’oI l(‘ctor  ol’  Taxi*s . 

56 

.06 

JlllK* 

IS 

17). 

1  loiiK*  Sav.  link.  1  lit . 

1 00, 

.12 

Oulv 

17). 

Laiislniruli  l>ro . 

12, 

.  05 

Ort. 

9 

17). 

S.  Kami  c'c  Sons . 

7 

.90 

( )ct. 

IS 

17). 

Jolin  W.  F>iirk(‘ . 

9, 

.00 

Xov. 

.)•> 

—  •  > 

17). 

W.  11.  Hoover . 

1. 

,00 

Dec. 

M/l.'). 

A.  Lisner  . 

16 

21 

%  * 

17). 

3. 

00 

4  4 

•24 

17). 

I>.  l'\  Saul  lilt . 

103. 

,13 

i  k 

00 

]7). 

S.  Kann  iV  Sons  . 

745.76 

5. 

00 

(I.')])  ‘*11.  1?.  (’arroll. 


Fel). 

\v.  (1.  1..  ( ■<>.  . . 

1:.’.  W.  1,.  AMcii  Co 

%  * 

01.  \5>mlit  . 

Mar. 

7.  t  loldmberu’  . .  .  . 

•  •  ( 'nnniimliani  .  .  . 

Apr. 

0>.  l»*n'li  Shoe  Sion 

“  ll^.  . 

“  l’l*.  Lanshnr.nli  I’ros.  , 

“  *J4.  1  . 

'2'2.  J(»linsc)ii . 

^la y  .  . .  ( ’a>li  . 

!•>.  (\-i-li . 

“  4.  Tor  1  ycai-  .  . 

“  IS.  Scanist r(‘ss . 

:10.  (*asli . 

“  .‘11 .  ( 'olU'ctnr  ot*  4'a.\<*s 

.rinic  in.  r;iint(‘r  . 

‘ *  1  *J.  S.  Kami  vS:  ( ’<>.  .  .  . 

“  IS.  \).  F.  Saul . 

•_M.  . 

“  '2-.  Fa’mt(‘r  . 

1M;.  (’a>li . 

“  “  Cloldeiibc'i'g . 


4 .  :u 
•J.oo 
2 . 00 
d.aO 
•J.SO 
0.00 
•Jb.OO 
1 0 . 00 
7.00 
L> .  00 
•J.OO 
1  .00 
4‘JO.OO 
(i.OO 
•J.OO 
7)0.00 
llO.OO 
7) .  00 
70 . 09 
•J.OO 
00.00 
2 . 00 
4.00 


H 

.  R.  C.UIROLL  ET  AL.  VS.  J.  J. 

MOEBS. 

Jlllv 

» 

1. 

Or.  (/oiiloii  . 

k  i 

i . 

. 

A  11,1*-. 

17. 

b  b 

20 

.  S.  Kami  . 

28. 

Si.'^inaii  (’(Jin  .... 

Scj»t. 

11. 

Cush  . 

( 1  ■)!’ ) 

••11.  U.  Carroll. 

S(.*j  »t. 

12 

10. 

.1.  W.  XasI, . 

Oct. 

i:; 

k;. 

S.  Kami  c'c  Soii.^ 

Xov. 

(i 

10. 

*  b  k  » 

( i()l(l(*iil)cr!4' 

k;. 

(ash  . 

I 

10. 

(’ash . 

*  » 

21. 

H.  F.  Saul . 

951) .  96 

Jail 

.  •  > 

17.  (’asli 

b  b 

< 

17.  S.  Kami  tV:  (’o 

.fail. 

9 

17. 

liciits  for  Fin'lit  Mo.  .  . . 

Fel). 

IJ 

17. 

.1.  \V.  Wanl . 

1  .VI 7. 

(’ash — (’hina  . 

Maivli 

O 

17. 

b  b 

()717. 

Mrs.  h]asl(*r(lay — (’asli 

IC17. 

Faiishiiruii  cV:  i>ros. 

i  b 

17. 

S.  Kami  Oc  Sons 

%  k 

1 5  ■ 

17. 

(a.'^li  tor  Ma<»’<ii(‘ 

b  k 

20 

17. 

( ’hina  ( ’Inh  .... 

Apr. 

2  1 

i . 

b  b 

May 

•) 

17. 

(’ash  . 

Mav 

k 

1 

17. 

licnts  for  4  ino-.  to  5  1  17 

1 

17. 

(’asli . 

k  k 

17. 

( ’asli  (hies  on  chih 

i  b 

28/17. 

b  b 

J  Illy 

17. 

(’ash  . 

.lulv 

9 

17. 

Lanshurnli  cV:  Bros.  . 

.June 

29 

17. 

(hisli — (lr(*ssinak(‘r  ..  . 

b  b 

21 ; 

17. 

Fanshiiri'li  iV:  Bros.  .  . 

b  k 

14^ 

17. 

S.  Kami  tS:  Scjiis  . 

o 

I  > 


i; .  00 
2.00 
2 . 00 
5.00 
12.75 
5.00” 


0.50 

1.00 

10.00 

2.00 

2.00 

5.00 

112.50 


2  00 
22  50 
280 . 00 
1.00 
1.00 
2  00 
7.10 
15.95 
19  90 
10.00 
1.00 
6  00 
1.00 
UO.OO 
2.00 
5 . 00 
1  00 
5 . 00 
5 . 00 
5 . 00 
5.00 
5 . 00” 
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Page  (15.3) 


'‘11.  P.  Carroll. 


Aiiir. 


Sei)t. 

Oct. 

Sept. 

Oct. 

4  » 

S(‘pt. 

Oct. 

Nov. 

4  4 

l)ec. 

,laii. 

Feb. 

^lai*. 

Jail. 


11  17.  Cash — (lrcssniak(‘r  .  12.00 

i:;  17.  *•  5.00 

14  17.  Hotel  X()i-ii‘aii<lii‘  “()c(‘an  City”  ..  75.00 

()  17.  Herald  lOuioii  .  20.00 

i:i  17.  J.  \V.  Ward  .  5.00 

20  17.  W.  H.  L.  Co .  2.21 

.3  17.  S,  Kami  Sons  .  5.00 

1  1  7.  ( ’a  di  -  ( ’liil)  dues .  .3.00 

15  17.  S.  Kami  A*  S(ni>  I’hir  Pieei* .  45.00 

10  10.  W.  H.  K.  Co .  1.95 

17.  Cash .  5.00 

23  17.  ( ’a<li  ( 'III!)  1  )ues .  2.00 

IS  17.  H.  F.  Saul  lilt,  on  Decatur .  112.50 

5  l.s.  Mary  May  .  0.00 

14  is.  (Si'll  .  5.00 

2  IS.  Hnsli .  2.00 

11  IS.  p>.  F.  Saul  IhilaiKM*  'I'nist  09  ()5 

1  IS.  JOnit  for  S  ino-.-  to  1  1  is .  2SO.00’ 


Xe.\t  to  the  last  lly  leal'  pag(*;  'file  I'ollowilig  is  a  ropy  of 
th(‘  entry  the  Master  int<*rrogated  II.  P.  Carroll  about: 

'‘Loaned  \\\  Ih.Sl.SiiO.  1  3  15.” 


554  (Pec.  17-1!L)  At  the  hearing  I)t‘(a‘mh(‘r  .3,  1!I17 
Frances  Her! rude  (’arroll,  having  been  duly  sworn 
on  behalf  of  the  plainliiV.  testiiied  as  follows: 

She  is  one  of  th.e  defmidaiits  in  this  ('ast‘,  and  tlu*  tai-de- 
feiidaiit,  llai’ry  P.  (’arroll,  is  her  hiishand.  'riu‘y  W(*re  hns- 
hand  aiul  wife  at  all  tin*  limes  mmitioiied  in  this  suit  from 
the  hee’inning  of  t  he  t  ransact  ions.  Her  answ(*r  herein  hea.rs 
her  signature.  Sin*  read  the  hill  hi'fore  sh(‘  made  her  an- 
sw'er.  I)o(‘s  not  remember  whetlu*r  slu'  read  the  aiiswau’ 
signed  by  her  husband  and  a<lo])tetl  by  her,  or  it  was  r(‘ad 
to  her.  Dot's  not  rt'mt'inber  that  she  read  the  bill,  it  has 
hoi'll  sonu'  litth'  time  aeo. 

Dot'S  not  know  \  t'ry  much  about  Mr.  Moebs:  hi*  was  onitt; 
a  good  frit'iid  of  iM  r.  (’arrttlFs  and  she  juit  (jiiite  a  good  bit 

of  conruleiict*  in  him  on  that  at'comit,  b(*cause  tln‘v  wert'  verv 

•  * 

dt'ar  frit'iids  ad  om*  time.  Dtu's  not  kmov  a  thing  abmit  Mr. 
iMoeb:  just  met  him  on  a  few  occasions.  Does  not  remember 
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will'll  sill*  lirst  nii'l  liini :  su])j)osi's  it  was  about  five  years 
ai;().  Does  not  n'uii'uilM'r  how  or  wliiu’e  she  earni'  to  meet 
him;  it  was  not  at  her  lionsi'  lint  she  believes  it  was  one  time 
on  the  strei't,  Mr.  Carroll  introiluei'il  her  to  him.  Mr.  Moebs 
has  nevei*  been  to  lii'r  house;  she  iievi'r  met  him  to  talk  to 
at’ti'r  she  met  him  on  tin*  street. 

(Hee.  :)  “(J.  Any  knowledge  you  have  of  the  traiis- 

aetioiis  that  took  )»laee  bi'twei'ii  youi‘  husbaiul  and  Mr. 
Moebs  then,  is  what  your  husband  told  you,  is  that  it?” 

Counsel  Tor  defi'iidants :  “1  object  to  the  iiuestioii  as  be- 
ini;*  leadini;’. ’ ' 

Counsel  for  jilaint i If :  “This  is  ci*oss  examination.” 

Counsel  for  di'feiidanls :  “I  do  not  so  understand  it  to 
be. 

CounS(‘l  for  plaintiff:  “DlaintilT's  counsel  an- 
br).')  nounci's  hi're  that  he  has  sub])(euaed  th(‘  defendant, 
Mrs.  CraiK'es  (1.  Cari’oll  as  alhvu’i'd  in  the  bill  of  com- 
])laint,  to  hold  the  sevi'ral  pi’ojx'rties  tlii'rein  mentioned,  as 
a  trustee  for  tin*  ]»laintiff  and  for  thi'  defendant,  Harry  K. 
Carroll,  for  the  ])ur])os('  of  cross  examination  coni'i'rnin^’ 
the  answi'r  of  the  detendant,  Harry  I\.  Cari'oll,  which  the 
defendant  Frances  (i.  ('arroll  has  adopted  as  liiu*  answer  to 
the  bill  of  complaint." 

(’ounsi'l  for  defendant s :  “1  obji'ct  to  th(‘ ijiu'stion  on  the 
eround  that  jilaintiff’s  attonii'y,  by  his  stati'inent,  cannot 
ri'iiounce  till'  snbpo'iia,  and  he  states  the  witni'ss  is  Ikmv  in 
response  to  tin*  siibpieiia  as  a  witiii'ss  for  the  ])laintiff ;  also, 
that  the  ordinarv  rules  of  examination  should  bi*  followed. 
1  object  to  this  jiarticular  (iiiestion  for  the  time  beim»*,  be- 
causi'  it  is  leadinu’." 

The  Special  Master:  “In  vii'W  of  tin*  stati'inent  of  the 
counsel  foi’  tln'  plaintiff  as  to  tin*  jmi’posc  of  the  examina¬ 
tion,  the  objection  is  o\'ei‘ruled. " 

(’ounsel  for  the  defi'iidant s :  1  note  an  excejitiou  to  the 
ruling'. 

“A.  AV  ell,  no.  Whate\-er  happened  in  business  between 
Mr.  Moi'bs  and  mvself  was  throui»’h  Mr.  Carroll,  ves,  be- 
cause  1  put  explicit  confidence  in  Mr.  Moebs’  honor,  because 
Mr.  Carroll  was  such  a  dear  finend  of  his.” 

She  never  had  any  convei’sation  with  Mr.  Moebs  concern¬ 
ing’  the  transactions;  the  sourci'  of  her  information  concorn- 
ine,’  the  transactions  between  Mr.  C’arroll  and  Mr.  Moebs 
was  her  husband. 
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The  special  ^fasler:  “You  may  note  on  the  record,  for 
the  bemctit  of  Mr.  Flcliarty,  that  ho  may  liave  an  objection 
to  all  <>r  the  examination  whicli  ])artakes  of  the  na- 
oof)  tnre  of  cro.s.'^  examination,  in  vi(*w  of  his  statement." 

( Iioe.  lM-2’J:)  Slic  does  not  iMunmnher  the  exact 
date  wlien  slu*  was  invited  to  yo  into  tin*  “S"  Street  trans¬ 
action,  hut  can  toll  by  robuuunn’  to  the  ]»a])ers.  Her  atten¬ 
tion  heiim*  direct(‘d  to  ])aeos  two  and  three  (d‘  the  answer  of 
her  husband  as  follows:  “It  is  tru(‘  that  ])laintiff  and  this 
dofeiidant  had  certain  t i’aii>act ions  in  relation  to  buihlim;' 
c(mstruction  matt(*rs  bc'^inninii-  in  the  latter  ]>art  of  the 
yeai*  “  I n  the  namt h  of  Dccembm-,  ItH'J,  the  plaintitT 

^im'ii’(‘st<Ml  to  this  defiMidant  that  tin*  real  estati*  described 
in  said  sixth  paraeTa]>h  In*  ])urchasi*d  by  the  defendant, 
Frances  (I.  Fari’oll."  “Yhereu])on  this  def(‘ndant  submit¬ 
ted  the  ])lainliff*s  ]>ro])osit ion  to  the  def(‘ndant,  Frances  0. 
Farr(»lF‘:  and  she*  wa.s  askcil  if  sin*  had  any  independent 
i*e*colh.‘ct ion  of  tin*  dati*  wln*n  tin*  “S*'  Str(*et  ])roposition 
was  beyun.  She  answei’ed,  no,  sin*  did  not  remember  the 
date*.  Ask(‘d  if  she  had  any  enti'ies  in  tin*  book  of  ace*ount 
sin*  kept  which  would  fix  the*  date,  sin*  saiel  sin*  diel  not  know, 
could  lo(>k  and  sec.  Ih'ine’  aske*d  to  look  sin*  elid  so  and  r(*ael 
there‘fi’om  (  Fxhit»it  !*'()(’  —.*1):  “danuary  17,  IJUd  to  F.  J. 
Fawlines  foi*  ir)14  S  Sti*e‘et,  Xorthwe*st,  $1 ,7o().()(). “ 

( I\e*e*.  22-23:)  She*  had  mone*y  of  ln*i’  own  for  investme'iit 
in  the*  latter  ))ai*t  (h*  I)(*(‘emb(‘r  l!n2.  K(*membcrs  statinu’  in 
he*i‘  answer  t<>  tin*  twi-lfth  inti'i’roealorv  that  she*  was  the* 
(ovne*r  of  c»*rtain  securities  delivere*d  to  her  husband  as  fol¬ 
lows:  ( )ne*  not(‘  of  $2.o()!)  of  .lames  F.  Fyrne,  elated  n(*cem- 
ber  b,  one*  ne>te*  fm*  soDD  by  .T.  W.  Ibiwliny's,  date*el 

June  !h  1!M)!),  and  $2.o<tn  in  'rabulatine'  anel  I\e*cordinii’  Ma¬ 
chine  (’om]>any*s  eold  bonds,  two  for  anel  one*  for 

^oOO.  Asked  if  in  the  latte*!’  part  of  l)('ce*mber,  1!M2,  sin* 
owne*el  the*  note*  for  :72,otMI  and  the*  note*  for  ^foOO  and  $2,000 
in  bonds  just  referr(*d  to,  .'-In*  answere*el  “Yes.  Xo,  I  elid 
not."  llande*d  tin*  transci-i])t  fi*om  tin*  book  of  Fi’ances  (i. 
(’arre)ll  mark»*d  “  1  nv(*stnn*nt  Ae-eount"  Fxhibit  FHF  ~1, 
she*  slated  that  she  e-oiild  te‘ll  fi*om  tin*  (*ntries  o]i  that 
oo7  ]>ape*r  when  she*  ae*»iuirt*d  thosi*  prope'i’t ie*s.  The 
Ilyrin*  note*s  was  pm’chas(*d  on  June  .‘>0,  l!n2:  .Jesse* 
AY.  Kawlines  note*  for  ?ro00,  six  ))«*!•  e*t*nt,  Xove*mlH‘r  7,  l!n2. 
Cannot  tell  from  the  leaper  when  the  bemels  were  i)urchased. 
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Asked  if  slie  had  anv  wav  of  fixini;*  wlieii  llie  bonds  were 
])urcliased.  She  answered  “Xo."’ 

“Q.  Yonr  attention  lias  l)een  (*alled  l)v  vonr  hnst^and  and 
yonr  counsel  to  a  lead  ])en(*il  enti’v  o])|)osite  the  entry  in 
yonr  book  of  account.  What  is  the  date  in  that  i)a])er?” 
“A.  3  20  IT).  All  this  was  taken  from  the  stubs  of  mv 
check  book.” 

She  does  not  remember  whether  the  bonds  were  boim’ht 
on  March  20,  lOlb  or  she  had  tlunn  previously.  Does  not 
know  how  many  years  sh(‘  has  had  tlunn. 

( I\X*c.  23-2S:)  Tile  mitry  in  l(‘ad  ])(‘ncil  in  her  book  of  ac¬ 
count  is  in  Ml’.  DarrolTs  handwrit in!Li’.  The  handwrit inii;  of 
all  th(‘  entries  in  the  book  of  accmint  is  Ikm’s  (‘xc(‘pt  tin*  h*ad 
pcMicil  momorandnin.  Tin*  book  sin*  lias  in  In*!’  hand  is  the 
ac('onnt  book  of  all  tin*  ])rop(*rty.  Tin*  book  is  ln*rs.  It  is  a 
book  in  which  sin*  made  (*n1ri(*s  (*o!ic(*rniny’  h(*r  bnsiin*ss 
t  ransa('t  ions  r(*latin!L;’  to  h(*r  s»*])arat(*  (*stat(*.  Sin*  k(*(*])s  tin* 
book  and  mak(*s  tin*  (*ntri(*s  in  it,  but  th(*]’(*  ari*  a  f(*w  of 
th(‘m  ])nt  in  by  Mr.  (kiri’oll  that  sin*  do(*s  not  r(*m(*mb(‘r  tin* 
date  of.  All  art*  in  ln*r  handwi’it inii’  that  sin*  s(*<*s.  Sin*  does 
not  s(*(*  this  oin*  s(*ah*d  up,  and  d(M*s  not  know  wln*th(*r  th(‘r(‘ 
is  any  handwriting-  in  that  or  not.  Sin*  did  not  seal  it  ip). 
Ask(*d  if  sin*  kin*w  who  <lid  s(*al  il  np,  sin*  said:  “This  is 
not  in  n*f(*r(*nc(*  to  any  of  this  bnsin(*ss  at  all.  Tln*s(*  ar(* 
sonn*  of  my  jn’ivatc*  affairs,  tliosi*  that  ari*  s(*ah*d  ipi.  'Fhosc* 
that  arc*  op(*n,  sonn*  of  my  ])i’ivat<*  afi’airs,  an*  in  that  also, 
and  it  does  not  conc(*rn  this  at  all.”  .\sk(*d  why  sin*  did  not 
ha])])(*n  to  ]nit  any  date  b(*fc»r(*  tin*  inirchase  of  tin*  bonds, 
she  said  that  (piite  oft(*n  sin*  h*ft  tin*  date*  off  in  tin*  stub, 
and  Mr.  Carroll  had  oft(*n  u’ott(*n  aft(*i’  h(*r  for  h*av- 
538  inii’  tin*  date*  out  of  o/  sonn*  of  th(*s(‘  thiim’s,  and  she 
])(*rhaps  h*ft  tin*  date*  off  and  In*  had  it.  It  is  ln*r  ex- 
])lanation  of  tin*  absence*  of  a  date*  on  tin*  ch(*ak  lor  82,500 
with  which  sin*  bone’ht  tin*  bonds,  that  sin*  omitted  to  ])nt 
tin*  date*  of  tin*  cln*('k.  Ask(*d  if  Mr.  Carroll  had  acc(*ss  to 
the  book,  sin*  said  he  could  look  at  it  wln‘n(*v(*r  In*  wantcM  to. 
Does  not  r(*member  wh(*n  In*  ]»nt  tin*  h*ad  ])c*ncil  (*nti’y  in 
there;  does  not  know  how  loim*  befoi’i*  tin*  (*omnn*n(*ement 
of  this  suit.  lie  did  not  say  anythin^’  to  h(*r  aliont  it,  just 
said  she  did  not  have  the  date.  Doc*s  not  rem(*mber  when 
he  told  her  this:  do(*s  not  know  if  it  was  more  than  a  year 
ago.  Asked  if  he  put  in  the  date  for  any  other  entries  she 
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said  she  had  tlie  date  for  evcrv  otlior  eiitrv.  Asked  if  s1ie 

ft  ft 

Jiad  the  date  of  every  (*iiti’y  (‘xee])t  this  slu‘  answered  “Xo." 
She  set's  tliat  sin*  lias  not  tin*  dale  for  s(‘vt‘ral  otlu'r  entries 
here.  She  corrects  her  answer  hv  savini;'  there  are  sevt*ral 
other  entries  wh(‘r(*  she  has  not  the  date. 

“Q.  Did  Air.  (kirroll  ])ut  tin*  date*  in  any  of  tln*se  others?*' 
“A.  I  will  have*  to  look  and  S(*(*." 

“(J.  Do  yon  sei'  any  l(*ad  |)(*ncil  nicinorandnin  (»f  the  date 

in  anv  of  tliosi*  otln*r  cases  von  referi'ed  to?" 

*  • 

(*onns(*l  for  (h*f(*ndants :  “I  think  the  ([nest  ion  is  net  only 
incom])(*tent,  hut  it  is  unfair,  and  calls  n])on  tin*  witin*ss  to 
testifv  as  to  ln*r  r(*colh*ct ion  concernin'.^'  1^1  (*iitri(*s  in  this 

ft 

hook  and  it  means  sin*  has  to  li'o  thi'onuh  tin*  i*ntir(*  ho(»k  in 
ord(*r  to  answ(*r  tin*  <|in*stion." 

'rin*  Sj)(*cial  Master:  “'I'ln*  saiin*  rnliim'." 

“A.  Xo,  sir,  r  do  not  s(*(‘  any  otln*i‘." 

*‘(J.  Did  ycnir  hnshand  maki*  any  statement  to  yon  at  the 
time*  he  imnh*  that  l(*ad  pencil  eiiti'v  of  tin*  date?" 

Doiins(*l  for  d(*fendant s :  “Sin*  has  ali'eady  an>we)'ed  the 
piK'stion  ainl  slated  In*  mei’eiy  made  the  comment  >he  had 
not  put  tin*  date  on  it." 

.').")!)  ‘*(,h  1  ask(*d  von,  did  von  ha\'e  anv  other  c(»nvei'sa- 

tion  (‘oiK'ei'ninii'  it?'*  “A.  Xo." 

“(J.  Do  yon  r(*m(‘ml)(*i*  how  In*  caiin*  to  he  ^oiim*  over  xamr 
hook?"  “A.  W(*ll,  1  do  not  nndersland  much  ahont  hn>i- 
in*ss  and  In*  always  tells  nn*  what  1  want  to  know  ahont 
things,  and  nalnrallv  would  liki*  to  sei*  mv  hook  of  al'faii's." 

•  ft 

“(J.  Who  did  von  hiiv  those  bonds  from,  .Mrs.  (’arroll? 

V  ft  • 

Von  testitieil  a  f«*w  monn'iits  ayo  that  tin*  check  with  which 
you  houu'ht  thos(*  bonds  was  not  dat(*d?"  “A.  1  ii'ot  tln*m 
from  Mr.  (’arroll." 

“(J.  Von  li'avi*  .Mr.  ('ari'oll  your  cln*(‘k  foi’  them,  did 
vou?"  “A.  V(*s." 

ft 

And  forn'ot  to  date*  tin*  ch(*ck?" 

('ounsel  for  deft*ndants :  “She  did  not  say  that.  She  said 
tin*  stub,  so  far  as  ln*r  r(*collect ion  was  concerneil  was  not 
dat(*d. 

And  vou  foru'ot  to  ])Ut  the  date  in  vour  stnh?"  “A. 

Yes.^’ 

“Q.  AVln*n  did  you  i;'(*t  that  from  Mr.  ('arroll?"  “A. 
That  date  there,  1  guess." 
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^‘Q.  The  date  tliat  le*  put  in  lead  ]')eneil?"  I  sup¬ 

pose  so.  I  would  not  ri'inember  just  when  I  s;’ot  them.” 

Mr.  Carroll:  “How  do  you  know  that  refers  to  those 
bonds  ?” 

Counsel  for  defendants:  “I  do  not  know  that  it  does.” 

Counsel  for  ])laintiff:  ‘“Fake  the  eomnunits  if  made 
within  the  hearini*’  of  the  witness,  Mr.  Stenoirrapher. ” 

5G0  Sh(‘  ])aid  Mr.  Carroll  $‘2,r)00  for  the  Tabulating 

Maehine  bonds  bv  (‘heck  and  thinks  she  has  them 

« 

now.  She  let  Mr.  Carroll  handh:  ;dl  Inn*  business  affairs 
for  her  because  she  does  not  nmb'rstand  business.  She 
does  not  reimnuber  how  sin*  ari’ived  at  tin*  tigure  $2,000, 
or  why  she  ])aid  that  amount  for  tlnnn  inst(‘ad  of  some  other 
amount;  supposes  that  is  what  1h(‘y  were  worth;  does  not 
know.  She  do(‘s  not  rtnnmnbin'  making  iinpiiry  as  to  what 
they  W(‘r(‘  woiili  on  tho  date*  that  sin*  pur(*has(‘d  tln'in  fi*om 
him;  does  not  ri'inembci’  that  sin*  asci'i-taiin'd  tin*  listed 
valiu*  of  tin*  bonds  at  tin*  tinn*.  Ask(Ml  if  sin*  may  have  as- 
ei*rtaiin*d  tin*  list(*d  vabn*,  sin*  said  sin*  did  not  know. 

( I\(*e.  2tt-d2:)  ('onsnlting  ln*i‘  book  of  ac'eount  sin*  stat(*d 
that  tin*  first  paymi*nt  on  tin*  (,)  Str»*(*t  pro])(*rty  was  March 
S,  lOlb.  AVitin*ss  r(*ad  tin*  item  into  tin*  r(*conl  as  follows: 
“To  lots  Q  Stre(*t  lot,  $S()4. <)()“.  Ask(‘d  how  that  it(‘m  a])- 
pears  on  h(*r  book  of  account  sin*  stat(*d  March  S,  11)15,  to 
12)18  Q  Stn*et.  Askod  if  it  is  not  .Mar('h  S,  11)14,  she  stated 
she  had  it  ln*r(*  as  IDlo  and  tin*  amount  $S04.()().  Her  at- 
t(*ntion  b(*ing  calh*d  to  tin*  tact  that  fixliibit  F(l(^  Xo.  1 
tiled  as  a  transcript  of  h(*r  bmjk,  had  tin*  (‘nti\v  “Starch  8, 
11)14,  account  1218  Str(*et  $804.”  and  b(*ing  asked  if  she 
made  more*  than  oin*  paym(*nt  of  $804,  she  said  “Xo,  not 
that  I  rememb(*r. " 

Counsel  f(n*  (h*fi*ndants :  “It  tin*  Master  pl(*as(*,  at  this 
tinu*,  it  a))j)caring  that  tln*i\*  is  a  inistak;*  made  in  this,  T 
would  like  to  snbstitiit'*  )V»r  exhibit  “FC('  Xo.  1”  the  book 
entries  th(‘mselv(*s,  as  Atrs.  Carroll  Inis  them  in  her  hand.” 

Counsel  for  Flaintiff:  “I  subntit  it  does  not  a{)pear  yet 
that  anv  mistake*  has  be(*n  mad(*." 

Couns(*l  for  d(*fendants:  “It  is  a])par(*ntly  a  (*l(*rical  mis¬ 
take,  showing  .March,  11)14  for  March,  11)15.  She  c(*rtainly 
did  not  disburse  $804,  on  the  sann*  day  of  each  of  these 


vears. 


1  y 
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561  She  does  not  know  wlio  made  np  llic  transcript  of 
her  hook  of  account  ( Kx.  F(i(’.  Xo.  1)  sliowini^  the 

entry  as  11)14.  She  never  saw  it  ])i‘fore;  onlv  in  the  room  in 

*  • 

there  a  minute  a^‘o,  Mr.  Carroll  hroneht  her  hook  down  to 
her  lawyer,  hnt  she  does  not  know  who  made  the  transcri})t. 
She  now  states  tin*  correct  dati*  of  payment  of  JrS()4.0()  was 
March  8,  1915. 

Q.  Did  you  have  the  s(‘cnrities  that  I  hav(*  referred  to, 
the  two  notes,  om*  for  $‘J,5iH)  and  one  for  Jr509,  and  these 
bonds  on  March  8,  1914.’  Had  yon  ht*(‘om(‘  possessed  of 
th(‘m,  or  were  you  still  ])()ssess(‘d  of  them/  A.  Yes. 

(J.  How  loni^  had  yon  had  them  hcfoi*(‘  .March  8,  1!)15/ 
A.  I  do  not  rimnnnhm*. 

(J.  Von  had  neviu’  pai‘te<l  with  tin*  notes  that  yon  honirht 
hack  in  l)(‘C(‘mher,  191‘J,  had  yon/  .\.  What  notes  were 
th(*v  / 

Q.  Is  there  not  an  enti*y  in  yonr  hook  thert*  of  yonr 
pnrchast*  of  tin*  82,500  note/  A.  Yes. 

(^.  Made  hy  .Mr.  Hyrne/  .\.  Y(‘s. 

Q.  What  is  tin*  dati*  of  that  (*ntrv/  .\.  .Inlv  .‘{O,  1!)12. 

She  honuht  the  note*  from  .Tames  Hvrm*  tliroimh  .Mi-. 

•  » 

llawlinii-s  in  duly,  11)12,  and  k(‘])t  tin*  note*  fi-om  tln*n  on. 

Ask(*d  if  sin*  linally  parti'd  with  tin*  note,  sin*  said  it  W(*nt 
into  tin*  (J  Str(*(*t  apartment.  .\sk(*d  if  sin*  pai'led  with  it 
then,  she  stal(*d  it  was  pai’t  of  what  sin*  pai<l  on  tin*  (^) 
Stre(*t  a])artnn*nt.  Sin*  doi's  not  reniemhei*  wlio  sin*  uavi* 
the  not(*  to  wln*n  sin*  part(*d  with  it  linally:  she  used  it  for 
the  (^)  Str(*et  A])artm<‘nt. 

5()2  (I\ec.  o2-.‘)9:)  Wln*n  sin*  hoimht  ln*r  not(*s  she  u'ave 
tln*m  to  Mr.  (’arroll  to  kee])  for  her:  In*  always 
handled  those*  thinus  for  her.  Ih*  would  make*  the  pnrclmsi* 
with  her  monev  and  keei)  tin*  seenritv  for  her.  Sin*  nev(*r 

•  I  • 

ein(*st ioiK'd  where  lie  ke‘]»l  the  se*cnrilies:  kin'W  he  kept  them 
in  a  safe  ])la('(*.  Does  not  know  whether  In*  k(‘pt  them  in  a 
safe  deposit  hox  or  in  a  safe*  in  his  ]>lace*  of  hnsine*ss.  Aske*d 
if  it  was  correc't  that  fi-eem  tin*  time*  she*  henm-ht  the  $2,500 
note  anel  the  $500.00  note*  she*  tnrne'd  th(‘m  e)Ve*r  to  .Mr.  Car- 
roll  anel  In*  ke*pt  them  in  a  safe  plae-e  for  her  she  stat<‘d, 
“Xo.  They  were*  ])lace*el  to  my  jn-coniit.’'  Aske*el  what  she* 

meant  hv  that:  she*  said  .Mr.  C’arroll  alwavs  handled  tln)se‘ 

•  • 

kind  of  thinii’s  fe)r  her  anel  he  ke*|)t  the*  honels  for  her.  Sin* 
honirht  the  notes  in  1912,  thronirh  5lr.  Kawlin.ti^s  and  saw 
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liim  personally  about  tin*  piireliase  sc'veral  times.  She  did 
not  have  Mr.  (^irroll  attend  to  this  ])artieiilar  ])urehase  for 
her  hilt  saw  Mr.  Kawlines. 

V  ■ 

“Q.  And  yon  ^-ave  him  your  eh(‘ek  and  hoimht  the  notes. 
Then  when  von  n’ot  the  notes,  wliat  did  von  do  with  them? 
Did  yon  tiiiai  them  oven*  te)  yonr  hns1)and  for  safe  keeping? 
A.  1  let  him  handle  all  my  affairs  for  me.” 

“Q.  If  von  ean,  1  would  thank  von  to  answer  a  little 
more  directly.  If  yon  (‘an  not,  just  say  that  yon  do  not 
know  or  do  not  lamiemlKn*.  1  am  askiiie,*  whetlun*  yon  ]mr- 
(‘hased  those*  seenritie's  that  yon  tnni(*d  ov(‘r  to  yonr  hns- 
hand  to  ke‘e])  for  yon’*'  A.  I  do  not  r(‘m(*mh(*r. " 

AVhat  was  yoni*  ]»i’a(‘lico  in  that  r(‘garel?  Did  yon 
ke(‘p  yoni’  sccni’it  i(*s  yoni’S'*!!’  in  soim*  place  of  safe‘ty?” 
“.\.  I  did  anythin^,’  he*  advised  me*  to  do." 

(^).  Would  he*  aeh’ise*  yon  to  do  one  thing  one*  time  and  an¬ 
other  thing-  anothe*!-,  oi*  did  yon  have*  some*  practice  about 
the  mattei*,” 

.‘ib.d  (’e)nns(*l  fe)i-  eh'fe'iielant  :  “1  obJ(*(*t  to  this.  It 
is  absolnt(*ly  ine-e)mp''te*nt .  Why  can  not  Mr.  (kirnsi 
come  down  to  what  the*y  ar“  di-i\'ing-  at  ami  a*<k  elii‘(*ct  ejn(*s- 
tions,  inst(*ael  of  jentting-  a  nnmbe*i‘  of  words  into  hei’  month 
and  not  ge*tting*  anywln*re*  at  all." 

Donnse*!  fen*  plaintilT:  “1  submit  the*  witne*ss  will  not 
answer  my  elii*e*e*t  ejn(*stions." 

(V)nnse*l  foi*  ele‘f(*nelants  :  “Von  have*  ask(*el  t  he  same  epies- 
tion  in  five  eliff(*re*nt  ways." 

('onnse*!  for  telaintiff :  “I  eh)  not  ge*t  an  answer  the*n,  after 
I  have  ask(*el  it  in  fi\'e'  diiTe*i*e*nt  ways." 

(*onns(*l  foi*  de‘fe*nelants :  “Veen  ai’e*  jnst  h*ading'  to  cross 
])nn)ose‘s  ami  are  not  g-e‘1ling-  an^'where*." 

(’onnse*!  for  ]>laintiff :  “I  think  we  are*  inakdiig;  most  satis- 
facteiry  ]n-e)g*i*e*ss. 

Donnse*!  foi*  ele*fe*ndant  s  :  “If  yeni  a  I’e*  ^at  isri(*d,  all  I'ig-ht.” 
(’onnsel  for  ])laintiff:  “I  am  more*  than  satisri(‘el." 

“Q.  Will  yon  kimlly  answe*r  me*  the  ejnestion  again  as  to 
what  Avas  yonr  practice  with  re'sneet  to  sec’irit i<^'s  which  yon 
])nrchased  with  yonr  own  imniey  and  as  part  of  yonr 
separate  estate?  Did  yon  k(*e])  them  yoni’self,  generally, 
in  some  ])lace  of  safe  keeping,  or  turn  them  over  to  yonr 
husband  to  keep  for  yon?" 
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i'omiscl  for  (lortMidaiits :  ‘‘T  ci.  and  siiinnit  tlio  ques¬ 
tion  lias  lMH*n  answen'd  l>y  tin*  witiu'ss  two  or  three  times.” 

(’onnsol  t'oi-  plaint  iff:  ‘*1  snhinit  it  has  not  been  answered 
onci*. 

The  Special  Master:  “'riie  witness  answered  the  ques¬ 
tion  directly  in  the  hee’innine',  hut  luu*  suhsequent  answers 
are  coiit’nsine'. * ' 

otJl-  (’oiinsel  Inr  )»lainlirr:  “Slu*  answered  l)y  sayin^ij: 

that  .Mr.  ('ain’oll  attended  to  all  ot*  her  business 
atVaii’^,  wliieh  is  not  an  answer  to  iny  <piestion.” 

(’(»nnsel  i'or  defmidants:  “Shi*  answered  that  In'  took 
cai'c  of  all  hei-  business  atVaii's,  and  she  n*ru'd  upon  him." 

'file  Special  Mastei':  “You  may  answer  the  (piestion 
ana  in. 

“(J.  Do  yon  anree  to  that  as  your  answer,  that,  after  the 

p'U’chase  of  these  Holes  ill  1 1 M you  tnriK'd  th(*m  oV(‘r  to 

your  husband  for  safi*  keepinn’.’"  “A.  Yes." 

“<.L  'flia!  i>  \oiii'  answei’  niitler  <talh.”'  “.\.  Y(*s." 

“tj.  Dili  iie  e\-er  Ini'll  them  baek  to  you  any  time  b(>tw(‘en 

i:M-J  and  ibi::.”*  “A.  Yes." 

When  did  he  first  ni\e  them  back  to  von.”'  “A. 
^  « 

'fiial  what  1  jnn'cha.sed  ihi*  Street  jiropto'ty  with." 

"(J.  1  did  not  ask  yon  that.  I  a<ked  you  a  ])!ain  siiujile 
question  when,  if  e\'er.  did  voiir  hnsl»atid  hand  back  to  vou 
these  iiote^ “A.  lie  piit  them  ill  the  bank  to  my  credit." 
( 'oiinse!  for  defendant  >  :  “When.”’ 

'file  W'itiie^s:  “I  do  not  remember  when." 

“th  Did  h'*  e\  el*  hand  tlie^e  notes  liack  to  von?  1  will 

V  • 

ask  von  for  the  third  time.  Did  1 1mv  ever  act  nail  v  conn*  into 

•  •  • 

yonr  posses^ion  anain  ?"  “  .\.  1  !e  did  not  hand  them  to  im* 
in  my  hand." 

“tj.  'f  hen  \\  hat  did  he  do  v,'it  h  t  hem  .” '  “A.  llepntthem 
in  the  bank'." 

abb  “bb  How  (lo  yon  know  he  juit  them  in  tin*  bank?" 
“A.  1  took'  Ills  Word  for  those  thinu's." 

“tj.  Wdn-n  yon.  bmojht  these  bonds,  did  he  hand  you  over 
the  boials  t  hem<e!\ *  “.\.  \'es  ;  I  saw  tin*  bonds." 

“(A  1  <lid  not  ask  von  if  von  saw  them.  Did  In'  hand 
tln*m  over  to  yon?"  “,\.  Y(‘s." 

“(b  Wln*r(*  was  that,  at  tin*  house  or  at  the  olTici*?"  ‘‘A. 
.\t  tin*  house." 

”(b  lb*  bi-ouu'ht  tin*  bonds  to  tlu*  hous(*  and  handed  them 
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over  to  vou  ami  took  voiir  clirck?"  ‘‘A.  Xo;  he  did  not 

take  inv  elieek.” 

* 

“Q.  You  did  not  ,<;‘iv(‘  him  a  elu'ck  for  $-,7)00  for  the 
bonds  “A.  Yes.'' 

“(J.  AVhen  did  he  take  your  clun'k.’  Was  it  after  he 
handed  yon  tlie  ))onds  or  ])efor(‘’’'  “A.  I  do  not  remem- 

l»(‘r. 

“(h  Aft(M*  vou  li'ot  tli(‘  bonds,  what  did  vou  do  with 
tlnnn.^"  “A.  Ihit  tlnan  in  tln‘  hank." 

Yon  ]>nt  th(‘in  in  a  hank.’"  “A.  I  did  not  ])nt  any- 
thini;*  in  tin'  hank.  Mr.  (’arroll  ])hn'(‘d  thinL;‘s  to  my  (*redit 
in  the  hank." 

“Q.  Aft  (O’  lu‘  hamh'd  yon  tlie  hinids,  how  loin;'  was  it  h(‘- 
foi’e  lu‘  ])nt  tli(‘  bonds  in  tin*  hank.'  Was  it  th(‘  sam(‘  day?" 
“A.  I  do  n(>t  know. 

What  did  yon  do  with  tin*  bonds,  in  h(‘tw(‘(‘n  th(‘  time 
tliat  lie  hamh'd  tln'in  to  yon  and  when  In*  ])ut  tlu'm  in 
odd  the  hank.  Did  yon  ])n1  tln'in  anywlu'iM'  in  tin'  honst' 
for  safr  k('(')  )inn* .’ "  “.\.  Xo." 

Win'll  he  hamh'd  lln'in  to  yon,  <lid  you  hand  tlinm 
riu’lit  hack  to  him.’"  V('s." 

“(J.  What  was  tin'  |tur)»o.-('  of  his  handiim’  tin'  bonds  to 

von  at  all.  Was  that  stall'd  to  V(ni  at  the  tinu'.’" 

•  • 

(’onnsel  foi‘  (h'b'iidanl  s :  “What  has  that  to  do  with 
wh('th('r  or  not  tlinsi'  bonds  wcm  pnrchasc'd  and  nsi'd  in  tin' 
jmrehasi'  of  l.'US  Stri'i'l  .’" 

'Pin'  S])('eial  .Masti'r:  “1  do  in»t  know  what  coiinsi'l  is 
afli'i*.  It  is  )H'o|)(‘r  cross  oxaminal ion. " 

(’oiiiisnl  for  (h'fc'iidants :  “  I.^  i/  not  pro|M'r  cross  I'.xami- 

nation  in  any  way,  shapi'  or  form." 

Yh('  S])(*eial  Master:  "SIk'  toslilii'd  sin'  nsi'd  Ihosi'  se- 
eniaties  in  tin'  pnrchasi'  of  that  hons('." 

(’onnsi'l  for  plaintiff:  “1  will  sieyuN'sl  that  any  ar'^'iinn'iit 
(•(Hici'minu*  tin'  jn'i't inciicy  and  com]K't<*ncy  of  ti'stimony 
shall  b('  made  by  counsel  Ix't’ore  tin'  Ivxaminer  in  tin'  ab- 
si'iice  of  tile  witnesses." 

Counsi'l  for  (h'fc'ndaiit s :  “1  object  to  that.  It  is  up  to 
the  Master,  of  coni’se.  Ifavi'  the  witnesses  coming*  in  and 
Old  of  the  room?  I  will  not  Ix'  restricti'd  to  that  kind  of 
condition.  We  are  not  In'ri'  Ix'forc'  a  jury,  and  tin'  Master 
can  draw  his  own  conclusions  from  what  takes  ]»lace.  What 
I  object  to  is  going  into  all  of  this  irrelevant  testimony 
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Avliicli  ('iiniDt  liavo  any  elTrcl  upon  ilu‘  caso  one  way  or  the 
other,  ex('i‘pt  as  to  tlu‘  ei'edihility  ot*  this  witness,  (’onnsel 
is  not  entitled  to  examine  this  witness  or  eross  examine  her 
as  to  her  eredil)ility  or  anytliin^*  (‘Ise,  except  witli 
5G7  resj^ect  to  the  avmmients  contained  in  lier  answer  and 
that  I  objected  to  and  retained  my  exce])tion  that  he 
is  not  entill(Ml  to  do  that." 

'rile  Special  Master:  “I  have  already  rules  on  that 
(iliest  ion.  ’ ' 

(’onns(*l  for  d'*rendan1s:  “1  olpect  to  this  further  on  the 
ground  that  it  is  not  covmvMl  bv  the  answm*  in  anv  wav, 
sha) >e  oi’  foimi. 

'The  Special  Master:  “1  cannot  fores'*!*  what  counsel  may 
hav(*  in  his  mind,  but  1  am  li-t'-niii'A*  iut(*rest!‘dly  to  S(*(*.  1 

know  it  is  prop(*r  ero^s  (*\aminat  ion. " 

('ounsel  for  (h*f(*ndants :  “1  note*  an  (*xc(*p1  ion. " 

“A.  So  that  1  would  b(‘tt(*r  umh'rstaiid  thinys." 

So  that  you  would  bett!*i‘  un<h*rstand  what  “A. 
.My  own  alVairs." 

Sin*  und(*i'stoo<l  that  sIk*  was  buying'  from  him  for  ir'J.bOO 
c«*i-1ain  boinls  of  tin*  fac(*  valm*  of  rr-.bOO.  Sin*  doesn't  la*- 
nn*mbei-  what  transaction  it  was  that  tin*  bonds  W(*r(*  shown 
to  ln*i-  in  !*xplanat  ion  of.  wln*thei*  with  i*(*<p!*ct  to  tin*  pur- 
cliaso  of  tin*  bond-^  or  sonn*  ot!n*r  transaction. 

Voiii-  husband  has  stated  t!i:it  on  January  '2'2,  llUr), 

tin*  not!*,  the  oin*  voii  bou‘.iht  from  lU'rin*  was  used 

•  • 

by  him  as  his  prop(*i-ty.  tin*  sann*  having  b(*(*n  offi*i*ed  as 

collat!*r.*d  to  a  sur(*ty  company.’" 

^'Ji’.  l'''h*]iar(  V :  AVln*r(*  do  von  liinl  that.  Mr.  (’arusi?  Mrs. 
•  • 

('arroll  has  nnnh*  a  s(‘])arat(*  answ(*r  of  her  own  to  the  in- 
terroi:atori(*s. 

“(>  AVa.s  tills  done  bv  Idm  widi  vour  knowh'dii’e  and  con- 

V  •  * 

sent  ? 

Mr.  k'l»*hai't\  :  1  object  to  that  because  it  is  cross  (*xami- 

*  *  ’ 

imtion  c<rin'(*rninL’  tin*  answ(*r  of  llai’i'v  ]\.  ('ai’roll  to  the  in- 
tt*rroL:atori!*s :  tliis  def(*inlant  haviim*  made  her  own 
bbS  sepai’at!*  answt*r  to  tin*  interro^'atories. 

Mr.  n(*nt  :  'I'lie  objection  is  overruled. 

‘‘A.  1  do  not  know  anythiim’  about  it." 

“(>.  Do  y!Ui  und(*rstand  tin*  (piestion,  ^Irs.  Carroll?” 
“A.  AVhat  is  the  (piestion?" 
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(The  stenographer  read  the  (luestion  as  follows: 

“Q.  Your  hns])aiul  lias  stated  that  on  January  32,  Ihlo, 
the  $2,000  not(',  tin*  oiu*  yon  I  (ought  from  Uyrne,  was  usinl 
liy  him  as  his  projan’ty,  tln^  sanu'  having  been  olTcu’ed  as 
collateral  to  a  snrc'ty  coni] (any.  Was  this  doin'  by  him  with 
yonr  knowledge  and  consi'iit.’") 

“A.  I  do  not  r(*memb(‘r. " 

She  remi'inbers  tin'  ease'  (0*  Parry  vs.  Carroll  and  that 
she  heard  ab((nt  the  casi'  lait  was  not  a  party  to  it.  She 
does  not  ri'inomber  wlnUlior  she  heard  from  her  linsband 
that  an  a])])eal  bond  bad  Ixm'd  lih‘d  in  that  east*.  !)(((*s  not 
know  a  jiulgmeiit  was  seinired  against  him  in  tlnd  (aise. 

Asked,  “yon  do  not  rinm'inbi'r  that,"  she  answen'd,  “do 
yon  mean  that  Mr.  Parry  seeni-ed  a  Jndgnnent  a.gainst  Mr. 
Carroll,”  and  being  told,  “V(‘s,  against  tin'  ])art in'rshi])  ((f 
the  Carroll  Kh'ctihi'  (hnnpany:  yon  Icin'w  that  did  yon  not,” 
.she  said,  “Yes."  IK*  told  ln*r  how  much  the  Jinhrnn'iit  was 
for  but  sln‘  (hn's  in(t  remembin*  Just  now.  Sli(‘  knows  they 
have  taken  it  to  si'Vei'al  courts  and  that  Inn*  husband  took 
an  ajipeal  from  that  jndgnnnit  :  In*  tohl  Inn*  that.  lb‘  did 
not  tell  her  that  he  ha<l  ns(‘d  any  (d*  th(‘S(‘  stHuirilics  (d*  In'rs 
that  he  had  the  safi*  kec'ping  (d*  in  comi(*(*t i((n  with  his  ap¬ 
peal  in  that  cas(‘. 

“Q.  If  he  did  mak(‘  that  use  (d‘  it  yon  did  not  know  of 
it  ?”  “A.  He  did  not  nn  d\(*  that  ns(‘  (d*  it.  lb*  nevin*  ns('d 
my  n((tes  f((r  his  ((wn  bnsiin'ss  affairs." 
oGJ  “(^f.  ^^)n  base  that  answin*  (Ui  yonr  ginieral  knowl¬ 
edge  and  bediof  in  ^■(JHr  linsband.  \'on  hav<‘  not  aiiv 

•  » 

positive  kiniwh'dge  that  In*  did  n((t  use  any  of  yonr  s(‘cnri- 
ties  in  connection  with  that  ca>e  havi*  von.”'  “A.  Xo: 
1  know  he  dot's  n((t." 

(Mnnsel  ftir  (hd*(*iidants :  “If  he  did.  In*  had  vtnir  au¬ 
thority?" 

The  Witness:  “  V(*s". 

“Q.  Did  h(*  hav(‘  ytnir  anthoi-ity '  “A.  Xo." 

“(^.  Yon  ai*e  abs((lnttdy  ](<(sitive  about  that  ?" 

(kninsel  foi-  plaintilV:  “1  must  <(bJoct  to  .Mr.  Carroll 
prompting  Mrs.  (MrrtdPs  answers." 

Mr.  (kiri'oll:  “1  do  not  think  it  fair  to  ask  Mrs.  (darroll 
about  the  ('arroll  Klectric  ('ompaiiy.  She  dot's  not  know 
anything  aliont  that.  It  does  not  seem  to  bt'  fair  at  all. 
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AVluMi  you  usk  luT  <iu<*sl  ions  uImuii  Imsiiicss  sin*  knows  noth¬ 
ing  ahont.  1  tlo  not  think  it  fair.  Slu*  dons  not  know  what 
yon  moan  hy  “ApjM'al."  It  is  taking  advantage*  of  a  girl.*' 

Connse*!  f(H*  plaintiff:  “I  have*  no  ohje'ction  to  yotir  mak¬ 
ing  any  stalonionl  for  tin*  re*(M>fd  yon  ph*asi*,  htit  I  do  not 
think  yon  should  addr(*ss  tin*  answ(*rs  to  Mrs.  Carroll 
which  von  think  sin*  shonhl  make*.  Sin*  is  t(‘stifving  and  if 
she*  docs  not  kinAV  anything  ahont  these*  t ransact ie)ns,  she 
can  say  se>.” 

Mr.  ('arroll:  “1  am  met  making  mv  stat(*me*nt  fe)r  the 
rcce)rd,  hnt  1  am  appealing  to  yeni  as  man  tee  man,  that  ye)n 
shotild  met  jent  worels  intee  ln*r  nnenlh." 

d'he  Spe*eial  Maste*r:  “In  vie*w  e)f  the*  e)h je*ctie)n,  I  will 
liave*  te)  cantieni  yon  in>t  tee  talk  le»  the*  witiu*ss  while  she*  is 
t(*sl  ifying. " 

57U  She  ehees  ne>t  know  what  e‘Ve*r  he'cann*  eef  the  l)e)iRls, 
eer  if  tln'V  We*re  e‘Ve*r  sold.  She*  ele)e‘S  lied  kllOW  wliat 
l)ee*ame*  ed’  tin*  ina.es  in*  pnrehas<*d;  eh)e*s  not  re*me*mh(*r. 
Aske'el  if  she*  had  any  e*ntr!(*s  in  he*r  hoedv  eef  ae'cenint  as  te> 
what  h(*eam(*  ed’  the*  indc  ainl  the*  $.")()(>. DO  in>te*,  she* 

saiel  she*  nse*el  it  to  pnre*ha>e*  tile*  pre)j)e*rty  eni  Stre‘e*t. 
Ask(*el  if  hy  t  n  riling  t  he  *111  e)\e*r  to  Mr.  ( 'arredl,  she*  saiel,  M  r. 
(’arredl  t  ransae*le*el  all  that  l»nsitn*ss  feet*  he*r.  She*  ele)e*s  met 
kinew  whe*tln*r  he*  e*\  e‘r  eedle-ntcel  the*  nede's  e»r  lied.  She*  ne*ve*r 
trie*el  te>  Se*li  lien*  eliel  >t|,.  m  1 1  he » ri /.e  *  he*!*  hllshaiiel  te>  se*ll  t’e)!* 
ln*r  tin*  hemels  e»f  the*  'ralnilating  Mai'liiin*  ('eemjiatiy. 

(Kec.  4.‘)-44:)  lh*r  atte*ntle)n  was  ilire*ete*d  te)  her  twe*lfth 
answer  te)  the  inte‘rre>gate>ries  as  fe)lle)ws,  “I  was  informed 
that  the  ee»st  ed'  tin*  Stre'ct  in’oiierty  wonlel  he  not  more 
than  $7,(tD().oo,  hnt  in  fact  tin*  e*e)st  of  the  site  for  the  Q 
Stre(*t  Ie)t  was  .*71  ,*_M  1  .<io,  the*  e*ost  e»f  the  e*enist rne*t ieni  ed'  tin* 
hnilding,  if  tin*  plaintit’f,  Moe'hs  hill  feir  is  ce)rre*et, 

was  $(),!>!>(». S^,  making  the*  teetal  e*e)st  )sS,20S.r).‘r '.  “'I'ln* 

amount  e)f  my  pe*rse»nal  fnnels  whie*h  went  inte)  the  site  and 
the  hnileling  are*  as  fedhews:  I  ele*live*reel  te)  my  hnshainl 
ahont  :*^SOO  in  cash.  re*al  e*state*  indes  feer  $d,000  ami  hoiiels 
$12,500."  She*  was  tln'ii  aske*el  if  she*  gave  him  a  che*ck  for 
$800  ami  re])rn*el  sin*  gave*  him  the  he)mls.  Again  ask(*el  if 
she  gave  him  $800  cash,  sin*  saiel  she  ehees  ne)t  r(*me*mh(*r 
that  hnt  will  h>e)k  ami  se*e*.  Askeel  if  it  will  ap])ear  frenn  ln*r 
hook,  her  invi*stnn*nt  accenint,  whetln*r  it  was  cln*ck  eer 
cash  she  said  she  would  have  to  look;  it'  she  gave  it  by 
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check  it  would  l)e  in  lun-  ho{*k.  Asked  it‘  it  wins  not  in  her 
book  under  item  ei*  Mareli  Mb,  IIUT),  aeeonnt  I'llS  Q  Street, 
$804.00,  .she  said  it  was.  It  would  ])rol)ably  be  a  cb(‘ek  it*  it 
ai)])eared  in  Inn*  l)()()k;  she  does  not  know  it*  she  lias  the 
check  amonu'  Inn*  nburiu'd  cheeks  at  honu*  but  su])])oses  so; 

that  sh(‘  will  lo('at(‘  the  cli(‘ck  and  briiiL*-  it  with  her  it* 
571  she  can.  .Vsloul  ii*  sla*  pri'pared  Inn’  answers  to  the 
interrogatories,  or  who  iirejiared  them  for  ln‘r,  she 
re])lied  that  Mr.  fhi^by-Smit li  asked  her  th(‘  (luestion  and 
prepared  them  as  she  answei’(*d  tln'in;  of  eoui's(‘  not  in  the 
same  words,  but  he  pi'epared  them  at  his  office. 


(Kec.  48-54:)  At  the  si'ssion  of  l)(*cember  8,  1017  the.  ex¬ 
amination  of  Fi’ances  (1.  (’arroH  was  ih'suukhI. 

Her  attention  beim*-  calbnl  to  the  close  of  her  twelfth 
answer  to  thi‘  iiiierroeCitorii'S,  relating’  to  tlie  two  notes, 
the  one  for  $‘J,5(M)  and  the  oik*  foi’  $500. 00  and  the  $l!,500 
worth  of  bonds,  as  folh'ws:  “'j’liey  wou'e  held  by  me  u])  un¬ 
till  a  short  time  bet*on‘  the  juircOiase  of  tin*  kb  on  Sti*eet”, 
and  she  was  asked  if  that  was  coi-i-(*et  and  repbu'd  that  it 
was.  Her  atti'iition  was  c;dh*d  to  tin*  stat(‘ment  in  In*!* 
twelfth  answ(*r  to  tin*  int(*rroe’atoi-irs  that  sin*  is  infornu*d 
and  believ(*s  that  ln*r  husb;nid  personally  disbursed  for  ln*r 
out  of  the  ])i*oc(*eds  of  ln*r  funds  and  s(*curit  ies  vai’ions  sums 
which  included  tlie  foni*  clieeks  nn*ntio]n‘d  as  liavine,'  been 
^iven  betW(*(.*n  Mai'ch  Stli,  and  diiin'  Stli,  1015;  and  sin*  was 
asked  what  she  nn'ans  bv  !n*r  statement  tin*i*(*  of  his  liavimj: 
paid  these  sums  out  of  In*!*  fiiinls,  to  (*x]»lain  that  part  of 
her  answer.  Sin*  i*eplied  tlnit  sin*  m(*ant  that  In*  had  that 
money,  moin‘y  that  was  ln*rs  to  inv(*st  foi*  ln*r,  to  jiay  it 
out — that  was  money  that  In*  b<cl  lyini;-  idh*  foi*  ln*r,  to  pay 
out  to  invest  for  In*!*;  sin*  !*(*fi‘rs  to  the  money  that  went 
into  the  Q  Street.  Asked  what  !n(niey  was  that,  sin*  said, 
that  was  the  bonds  and  monev  tli.it  she  had  Ivini*-  idh*. 

•  «  »  J 

She  just  does  not  !‘(*m(*niber  how  mic'li  money  it  was;  she 
will  have  to  see.  Tin*  bonds  foi*  $l\50()  and  tin*  S*J,5()()  !noi*e 
and  the  $500  note*.  Sin*  supposes  but  do(*s  not  know  that  liy 
the  word  “funds"  sin*  ini'ans  the  s(*eui-ities  and  tin*  cash, 
the  $804.00.  Ask(*d  if  sin*  can  tell  what  sin*  does  mean  by 
that  she  i*(*])lied  sin*  do(*sirt  know  anythini;*  about 
572  that.  Ask(*d  if  outsi<l(‘  of  tin*  $S01.()0  ln*r  husband  did 
have  cash  funds  of  hers  at  tin*  time  of  the  tnirchase, 
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she  niiswored  “Yrs**.  SIk*  dot  s  not  tldiik  she  has  any 
meniorandinn  of  that  in  Inn*  aceoiint  hook.  Her  husl)aiid 
had  cash  nt*  liers  outside*  of  th(‘  i^^S04  that  was  Iviiic:  idle 
tliere,  and  it  would  not  he  in  th(‘  hook.  She  does  not  know 
if  that  cash  was  eiven  him  for  the  purchase  of  this  Q  Street 
])rojK‘rty  and  d(M‘s  not  know  whether  she  has  any  memo¬ 
randum  of  tlu*  amount.  The  otln*r  cash  she  was  s})eakin<‘‘ 
of  was  (h‘])osit(*el  in  th(‘  hank  to  her  credit.  Asked  what 
))auk,  shi*  i‘eplie*d  difforoiit  hanks  sin*  had  accounts  in.  She 

do(‘s  not  know  e'xactlv  how  miu'h  monev  .Mr.  Carroll  had 

•  • 

helon.u‘iuiLi-  to  In*]’:  In*  attende'd  to  all  these  hiisiness  matters 
for  her  and  she  does  in»t  know  how  much  he  had  Ivinu'  idh* 
there*. 

“(X  AVhei'e‘  was  tlu'  m(mi*v  which  he  had  of  vours,  that 
was  lyinii’  idle,  (h‘positc*d .'  Can  you  tell  us  what  hank.'” 

Couns(*l  for  defendants:  “I  ohj(*ct  to  that.  What  are  we 
(*ou('(‘rm‘d  about  money  outside'  of  tin*  s^StU  that  Mr.  (’ar- 
roll  had  holoneim:’  to  Mr<.  (’arroll.'  It  doc's  not  li^'ure*  in 
this  transact  ion  at  all.  It  is  not  r(*f(*rr(‘d  to  in  the  answei* 
and  is  not  i-e-f(*in‘ed  to  in  the  interrou’atories  in  anv  wav, 
shape  or  form.” 

Tin*  Sp(*('ial  Maste'r:  “I  have  not  ye't  u’atheri'd  what  tin* 
])urposi*  of  this  liin*  of  examination  is.  Of  course  it  is 
cross  (*xaminat ieni.  It  may  he  that  couuse*!  di'sires  to  (h*m- 
oustrate*  that  it  was  or  was  not  Mrs.  Carroll’s  moiney, 
in  which,  of  eitliei’  (‘Vents,  it  miii’ht  ht*  important  to  his 
case,  so  I  can  not  I'uh*  it  out  at  this  tinu*.” 

(’ouns(*l  for  (h'feudauts :  “It  is  appai’(‘Ut  what  tin*  object 
of  that  is.  A  ti>hiu,u‘ expedit ion.  I  ohj(*ct  to  Mr.  Carusi  i»;o- 
inu*  into  Mr.  and  Mrs.  Carroll’s  p]‘ivat(*  affairs  to  hud  out 
how  much  moin*v  Mr.  Cai-roll  had  lH*loim'iui»-  to  Mrs.  Cai*- 
roll.” 

The  Sp(*cial  Master:  “1  iiinh'rstaiul  the  (juestion  is  as  to 
whether  the're  was  anv  moin*v  and,  if  so,  where  and  whose 
it  was.” 

o?.'!  Counsel  for  defendants:  “It  is  all  d(*taih‘d  lu*r(* 
(*xactly  what  wt*nt  into  Stre(*t. 

d'he  S])ecial  Ma>ter:  “I  take*  it  the  cross-examination  is 
dirc'cted  to  tin*  ]tropositiou  as  to  whether  or  not  these 

mon(*vs.  which  W(*r(*  >tated  hv  Mrs.  C’arroll  to  have  been 

•  • 

h(*r  own  funds,  and  iuvest(*d  in  this  property,  were,  in  fact, 
her  own  funds,  and  that  heinu:  so,  the  cross-examination 
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Is  ))i-(>|K*r.  Tliat  is  tlw*  only  piu’poso  I  can  see  in  the  ex- 
a.iniiiation." 

(hninsol  Tor  jtlainliri’;  “I  siiii,i;(‘st  that  If  ther<‘  is  to  be 
a  )»rotraet(‘(l  discussion  as  to  the  juirpose  for  which  tlie 
(|U(‘stions  ar(‘  asked  tli(‘  witin'ss,  that  tlie  witness  he  asked 
to  retii‘(*.” 

Th(‘  Special  Mastin':  “I  liavc  already  ruled  that  the  ex¬ 
amination  is  pi'opm'." 

(V)nns(‘l  foi'  didVndant  :  “I  note  an  (‘xception,  if  the  Spe¬ 
cial  Master  pl(‘ase,  in  addition  to  iny  <»'en(‘ral  exception.  I 
consider  tin*  ci'oss-i'xainination  imtii'idy  inipro]>er,  and,  as 
stated  hefon',  it  is  a  lishinii'  (‘Xpedition  ])nre  and  simple.’’ 

(’onnsel  t'oi'  plaintilV:  “I  wi>h  to  say  for  tlie  record  that 
Ml'S,  (kirroll  is  shown  hy  the  phnidini^s  lun'i*  to  he  a  trustee 
of  four  pieces  of  property,  or,  three  ])ieces  of  ])roperty 
now,  the  most  valuable  of  which  it  is  clainuMl  hy  the  plain¬ 
tiff  she  holds  as  trnstin*  for  him,  and  for  liin*  hushand, 
Ilai'ry  1?.  ('aiioll,  and  that  it  fni'ther  appmirs  from  the 
plis'idinys,  that  tii(‘  (^)  Strei't  pi'opm'ty,  about  which  the 
witn(‘ss  is  hiMii.e’  intm'i'oeated.  is  claimed  hy  her  hushand 
and  li(*r<clf  in  tlieii'  answm's  to  havi*  heim  purchased  with 
liei'  own  funds,  and  to  have  i;-onc  into  the  pni'chase  of  the 
Twelfth  Stre(‘t  property,  and  that  the  )>laintiff  is  entitled 
to  tiav(‘  the  fnllot.  most  nnri'st I'ictisl  and  nidiampm'ed  dis- 
closnn*  fi'om  tin*  'rrnsti'i*.  Will  tin*  steiio^'rapher  please 
i'(‘ad  till*  last  (jiiestion  ’ ” 

074  Wdiei'i*  was  the  moiiev  which  he  had  of  vours, 

that  was  lyini>'  idh‘,  d(‘j»osited’  (’an  you  tell  us 
what  hank?"  “A.  Well,  I  had  accounts  in  the  Washing¬ 
ton  and  Sonthern  Ihuik." 

(’oimsel  for  defendants:  “  Wi*  ai'i*  talking  now  about 
mon(‘y  that  Mi',  ('arroll  had  that  h(‘long(*d  to  you.’’ 

4'h(‘  \\*itnes>:  “That  was  my  own  ])ersonal  money.” 

('omiM*!  for  »lcfendants:  “Mr.  (’arusi  is  asking  you 
what  about  nion(‘y  that  Mr.  (’arroll  had  that  belonged  to 

von. " 

« 

“Th(‘  Witn(‘ss:  “1  do  not  know  wlnu'e  it  was.” 

Ask(‘d  if  thei'(‘  is  anv  mmnoi'andnm  in  her  book  of  ac- 

« 

conni  which  would  show  the  dat(‘s  of  checks  or  cash  of  these 
oth(*r  amounts  that  sin;  gave  to  Mr.  (.’ai'roll,  she  said: 

“A.  I  <lo  not  know.  1  will  have  to  look.  You  mean 
the  bonds ?” 
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“Q.  X(».  ni't*  s])(‘;ikiiiir  of  ciisli  now.” 

(\niiis(‘l  foi*  (I«*f<‘in l.'iiil s ;  “('nsli  nioncN'  that  you  gave 
to  Mr.  (’.-UToi!  at  any  tijia*.  as  1  inal<‘i>taial  it.” 

Special  Mastci’:  invest.” 

(’ounsel  1  or  < lefeialant s  :  “  It  (lo(*s  not  inak(‘  any  (lifferenee 
wh(“t}i(‘i*  to  invest  or  for  wliat  ]nirpos(‘  Mr.  (’arnsi  wants  to 
kiK)W.  It  might  have  l)een  a  loan  or  might  have  heen  any¬ 
thing. 

“A.  "riiis  is  I'oi’  the  (^)  Stre(‘t  lot.  .'^SOl.Ol)  in  moiu'v.” 

“().  Monev  that  he  had.”'  “A.  Mom‘v  that  h(‘  laid.” 
“(t.  I  >o  \'on  lind  aiiv  (»thei-  moni'v.”’ 

V  •  «  * 

(’onn>el  I  or  del  eiida  nts  :  “  Look  at  the  accounts  that  W(‘re 
past(*<l  up  that  you  optMied  at  the  i»r(*vious  h(‘arings,  ^Irs. 
Carroll.” 

‘*A.  This  i<  it.  1  do  not  undorstaml  whether  there 
575  wei'e  any  cheeks  in  this  or  not — th(‘ 

t '(Mill:'!*!  for  defendants:  “IL*  wants  to  lind  out 

what  moiievs.  or  if  vou  have  anv  enti'i(‘s  in  vour  hook  of 

*  •  •  • 

any  othei’  mom‘ys  that  .Mi-,  ('arroll  had  that  Ix'hmgcd  to 
you.”  "A.  1  ha\'e  her(‘  mon(*v  that  h(‘  i)aid  nu*  all  down 
iiere.” 

Counsel  foi-  plaintilT: 

**().  Do  von  lind  anv  eiitrvof  anv  moiU‘V  vou  paid  him?” 

*•  •  •«! 

“A.  1  he  ^S()4.  i>  what  he  had  c)f  miiu*.  hesid(*s  oth(*r  money 
that  he  had." 

“Ch  It  is  the  othei*  money  that  he  liad  that  I  am  iiKjuir- 
ing  about. "  ‘-A.  Xo:  1  do  not  see  ayy. ” 

“(J.  Do  you  lind  any  other  (*ntry  in  the  hook?”  “A.  You 
do  not  I'ei’er  to  tlio^e  honls  at  all:  just  the  eash.” 

Mr.  Carroll:  •‘Air’  moiiev  that  vou  gave  me  at  anv  time, 
of  youi's.” 

'riu'  Witne>s:  **  V(‘>:  tliat  is  .'^500.” 

What  is  th(‘  d.ate  of  that?"  “A.  August  2,  1912.” 
‘*Ch  Do  vou  know  what  was  done  with  that  .$509?”  “A. 

Xo." 

“(J.  Was  the  Diirns  not(‘  of  ,$500  purchased  with  it?” 
“A.  Xo.  till'  Dnrn>  note  was  purchased  with  $2,500.” 

“(J.  Wa"  that  Sol  HI  invc.'^ted  foi*  yon  ni  nny  time  between 
that  date — — " 

Counsel  for  defendant.^:  “If  the  Auditor  phs-ise,  she  said 
slu*  did  not  know.  She  already  said  she  did  not 
know.  ’  ’ 
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r)7(>  Counsel  for  plniiitiff:  “I  sii])init  that  when  the 
witness  answ(*i‘s  sli(‘  does  not  know,  that  it  is  per¬ 
fectly  propm-  to  follow  it  with  any  (iiu'stion  which  will  sug- 
ii\‘st  to  her  a  reeolhM't ion  of  what  was  doin*  with  it.  The 
iiKinii’y  enn  not  lx*  >hiit  off  and  pr(‘eluded  hy  the  answer 
that  ‘  I  do  not  know'  or  ‘  I  (*an  not  r(‘ineinl)er. ’  ’’ 

Th(‘  Special  Mast(‘r:  “X(h  on  eross-(‘xaininati()n.” 

“(J.  I  )o  von  know  wlimi  tin*  ^L’.oOO  worth  of  bonds  was 
sold?" 

('onnsi‘l  for  did'einlants :  “I  ohj(‘et.  That  has  been  gone 
ovei’  (Mitirelv  and  is  i-(‘hnttal." 

ll('r  att«‘ntion  luniig  (‘alhxl  to  a  portion  of  her  twelfth 
answ(‘r  as  follows:  “Tin*  amount  of  iny  ])ersonal  funds 
which  went  into  the  sit(*  and  building  aix*  as  follows:  I  de- 

liv(‘i-ed  to  inv  husband  s^SOO  in  ('ash,  r(*al  (*state  notes  for 

«  ’ 

$d,0(i()  and  bonds  I  nni  infornu'd  and  believe  that 

niy  huslinnd  ijci-^onally  disbu!-s(‘d  for  nn*  out  of  tin*  pro- 
('(‘(‘ds  of  niy  funds  and  s(‘euriti(‘s  ^SOb.  on  ae(‘ount  of  ])ur- 
ehas(‘  of  gi'oinid.  t<‘  plaintiff  Mo(‘bs,  $()()7.b()  to  A.  J. 

'riiall,  foi’  plinnbing.  that  he  paid  through  tin*  ('an-oll  Elec¬ 
tric  ('onii»any  and  ln‘ld  as  a  ehai’gc*  against  nn*  and  iny 
s(‘euiities  (HI  account  of  tin*  purchase*  of  ground, 

ifl, ()()()  to  plaintiff  Mo(*bs,  for  eh'ctrieal  (*(|ui])nu*nt  and 

$1  77). 01)  to  (  \  A.  M  uddiinan  and  b(*ing  ask(*d  whether 

.-■In*  meant  to  state  that  those*  s(*V(‘ral  amounts,  ])aiel  out 
bv  ln*r  hu>hand.  wei'e*  paid  out  bv  him  iu  the  form  of  cash 

moin*v  or  that  In*  d(*liv(*r(‘d  tln*s(*  s(*e'uritie*s  of  hers  to  anv 

«  •' 

of  these  parties  in  payment  she  said  she  did  not  know. 

^’our  husband,  in  hi-;  answe‘r,  which  you  adopt  as 
your  own,  states  that  during  the  month  of  Decem- 
7)77  her,  101  L\  In*  was  approa('he‘d  by  Mr.  ]\Ioebs  to  go 
into  tin*  S  S)i-(*et  building  o))(*ration  anel  that  he  sub¬ 
mitted  this  proposition  to  you  for  youi*  at)proval.  You 
re*m(*mb(*r  that,  do  you  ”  “A.  ^h*s.” 

“k).  And  In*  fui-the*r  savs  that  he  told  vou  that  Moebs  had 

C  •  • 

i‘epre*se*nted  to  him  that  In*  could  and  would  erect  the  apart- 
nn*nt  house*  for  js7),()()().  Do  you  rememb(*r  his  stating  that 
to  you'”  “A.  I  do  not  know.  I  do  not  remember  that.” 

“(J.  .\ud  In*  I'uiihe*!’  state*d  that  Mo(*l»s’  pro|)ositie)n  was 
that  he*  ('ouM  and  would  (*r(*et  the*  apartnn*nt  house  for 
$7),()()()  and  that,  aft(*r  paying  you  all  nion(*ys,  advanc(‘d, 
with  int(*i‘e‘st,  that  the  prohts  would  be  eepially  divided  be- 
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twooii  Moclx  ;in»l  voiii-  Do  vou  rc*iii(‘inl)or  that?" 

•  • 

“A.  J  was  to  >liai‘<*  in  Ilia  prolits  loo," 

To  wliat  «xtoiii  wriT  von  to  share  in  the  ]>rotits? 
Do  yon  renienilM*!' 1  am  >j»eakin,n‘  now  ot*  tlu‘  original 
])i’oposit ion  that  was  snhmitted  t(>  yon  hy  yonr  hiisl)an(l  as 
c*oinin,i»’  from  Moeljs  in  reference  to  S  Street."  “A.  I 
niider^tand  tliat  1  was  to  liold  tliat  for  tlnmi.  hnt  I  was  to 
li'et  what  I  piit  into  it  ont  a.iiain.  with  int(*rest." 

Do  Von  rmiHMiilx'r  vonr  hn-liand  tidliim’  vou  that  he, 
yoni’  hnshniid.  and  Moehs  were  li'oinn'  to  divide*  the  ]>rolits?" 
"A.  I  do  not  rememh('r." 

“( )  In  v(nir  an>wer  v»)n  have  stated  that  voii  have*  reael 
vonr  hii.-l'and's  aii-wer  and  thad  all  the*  ^talenu'iits  that 
he  has  ma«i"  in  it  which  refe'i*  te)  yon  ye)U  ado})t(*d  as  your 

answe*r.  Von  i-e‘me*mhe‘i-ed  at  the  time*  voii  made  ve)ur 

•  • 

answe*!-.  the*se‘  >tatem(‘nts,  did  vou  iml?"  “A.  What 
578  answei-  is  that  ?" 

>  W'hen  von  lih*<l  vonr  answe*r  te)  this  hill,  vour 
hiishand  had  alre‘a<ly  filed  an  answi'r  to  the*  hill  in  whie-h 
he*  stat(*d  that  lu*  tohl  yon  that  Moe*hs  had  otl<*re‘d  te)  huild 
the  S  Slre*et  apartment  house*  foi*  85.()(M)  and  that  aft(*r  i>ay- 
iin^'  yon  hack  the*  n  eniey  ye)U  ailvanc<*il,  with  intere*st  e)n  it, 
that  ^loehs  and  llarry  Dairoll  we're  te)  share*  the*  pre)lils. 
ddiat  i>  yoni*  hn>han(rs  >tate‘ment  in  his  answe*r.  in  your 
answer  yem  have*  ade)pte*d  all  the*  >tate*me*nts  maele  hy  him, 
so  far  as  the'V  re*late*  to  yeenr  partie‘i))ation  in  the  matter. 
1  ask  yem.  eh)  yem  i-e*meml)e‘r  that  that  was  so.  aiiel  tliat 
vour  liushand  elid  make*  tliat  statement  to  vou?”  “A.  I 
do  not  re*me*mh»‘r.  Tliat  has  be'cn  a  lonii’  time  ago,  191:!. 
I  was  eeidv  1!)  vear<  old  the'ii  and  1  elo  not  remember  that. 

T  eliel  not  nmle‘r>tand  anv  ed‘  the*  bu.'>iness  at  all.” 

« 

“(^1.  Id*!  yon  nndi'r-taml  yeeiii*  husbamrs  answe*r  when 
ye)U  I’eael  it  and  ade»pte*d  it?"  “A.  1  sui)])ose*  I  eliel.” 

^'em  de)  ne)t,  as  I  unde*rstanel  it.  at  this  moment,  re- 
membe*r  whethe*i-  he*  te)lel  ye)U  that  lie  and  ^loebs  were 
ge)ing  te)  >hare*  the*  pi'eefit-  eeii  the*  S  Street  property  or  not?” 
"A.  I  eh)  imt  re'ine'mbe'r. " 

“()  De)  vem  ie*m('mber  wlu'the*!’  he*  maele  anv  statement 

w  •  * 

to  ye)U  as  te)  Me)e‘b.-'  re*j ire^^'cntat ie)n  eef  the*  e*ost  of  the  S 
Stre*e*t  pre)pe*rty?"  “A.  I  ele)  ne)t  re*me*nibe*r. ” 

^5)11  ele»  ne)t  re*me‘mbe*r  that  ne)w?”  ‘DV.  Xo.” 

“(J.  ye)ur  hu>banel.  in  his  answer  which  you  have 
adoi)te*d,  further  say>  that  he  submitted  the  plaintiff’s  pro- 
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posal,  that  is,  iMoohs’  j'l’oposa],  to  tlie  (t'hVMidaiit, 
579  Francos  (f.  Carroll,  advisiiii’’  luo’  to  advanoo  the 
iiionov  foi-  th(‘  |)ui'chas('  ot*  the  real  (‘state,  and  advis- 
ina:  lior  that  in  this  d(‘f(*ndant ‘s  opinion  ])ro(it  could  be 
made,  and  olTerini;’  to  .u’iv(‘  to  the  said  d(‘fendant,  Frances 
(i.  Carroll,  th(‘  oiu*  liall*  of  tlu*  pi’olits  whit'li  i]n.e,‘lit  arise 
out  of  the  transacdion  and  Ix'coniini*’  due  the  (h'feiidaut. 
Do  von  i‘(‘m(*nih(*r  that?”  “A.  ^h‘s.” 

“(J.  AVhat  answer  did  yon  inak(‘  to  that  oiTer,  ^Irs.  Car- 
roll?  Did  yon  aiii*e(‘  to  it?"  “A.  I  siip])ose  I  did.” 

Do  von  renieinh(‘r  wh(‘th(‘i‘  von  did  or  not?”  “A. 

1  es. 

“(,).  Did  von  have  anv  written  au’rceinent  with  i\Ir. 
.Moehs?”  “A.  Xo:  I  did  not  think  it  n'*(‘('ssa]’y.  .Mr.  i\[oel)s 
was  snch  a  verv  i^ood  fi'i^iid  of  Mr.  Cai’rolFs  that  1  did 
not  think  that  n(‘C(*ssary  at  that  tilin'." 

“Q.  At  the  time  von  did  not  think  it  necessarv?”  “A. 
Xo. '  ’ 

Did  yon  discaiss  tin*  (jin'-stion  of  a  written  ae:i’ee- 
nient  ?"  “A.  1  did." 

“(j).  AVith  whom?"  “A.  Mr.  ('an-oll.  I  said  that  I 
thoniiiit  W(‘  shonld  ha\’(‘  it,  hnt  he  said  ‘Oh  no,'  In*  (*onld  lx* 
t  rusted. 

“(,).  AVhat  was  tin*  written  a‘/r(*(*m(*nt  that  yon  wanted 
to  cover?"  “A.  AVell,  that  if  anythin, l:,'  slimild  hap])en  to 
Mr.  (kin’oll,  that  I  would  i’(*alize  what  I  ]{nt  into  it.” 
oSO  “(^>.  Was  that  all,  so  far  as  yon  r(*m(*mlx*r  ?  ”  “A. 
That  was  all." 

Do  yon  rem(*mlx*r  wheth(*i-  iIk'Ix*  was  any  dis(*nssion 
as  to  wh(*tln*r,  in  tin*  cost  of  the  hnildine’,  a  bnihh'r's  jirotit 
shonld  be  inclmh'd?"  ‘C\.  I  do  not  know." 

Will  it  r(*fresh  \'(»nr  r(*c('lh*et ion  it’  1  i*(‘nd  von  this 
poiaion  of  yonr  hnsha.nd's  aiisv.x'rs?" 

( k)nns(*l  for  def(*ndants :  “?\li;'ht  1  iminirc*  if  .Mr.  (kirnsi 
is  still  discovering’  or  lookinu*  for  discovery,  lx*eans(‘  it  has 
not  be(*n  cont(*nd(*d  at  any  tinn*  hnt  what  In*  has  full  dis- 
cov(*rv  as  to  tin*  S,  T  and  Tenth  Str(*et,  and  there*  was  no 
dis))nte  about  tin*  eoinlition  of  affairs  (*:\{'(*pt  as  to  an  ac- 
('onntine’  tin*  condition  of  those*  ])ro])er1  i(*s,  so  1  obje'ct  to  any 
cross  e*xamination  conc(*i*niim’  the*  S,  T  or  T(*i!th  Stre'ct  prop¬ 
erties.” 
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The  S])ocin]  Miistcr:  would  lx*  1  luiu  if  lu*  dors  not 

intend  to  follow  it  np  l*y  soinr  rontinnini:*  nrrnnireiiK'nt.” 

(Vmns(‘l  for  dffriid:int> :  “'Iduil  i>  ;i^>inninL;'  sonirlliiim’ 
and  it  semis  to  nu*  llir  riilrs  of  r\  idmrr  rr«jnii'»*  that  at  oiu* 
time  or  other  thr  atlornrv  sluuild  show  soinr  iiiat(‘rialit y  to 
his  (|nestion,  Wr  ran  not  1:0  on  tin*  assnini»lion  forovrr  that 
he  is  li'oinii'  to  ('onnrrt  it  uju  and  I  hax'r  hrrn  always  roin- 
])elled  l>y  the  <'onrts  to  statr  on  tin*  rrcxird  that  1  would 
make  a  <jn(*stion  matrrial  hy  iiitroduriim  tostimony  latrr  to 
show  that  it  was  matrrial.  Wo  ran  not  assumr  that  Mr. 
Carnsi  is  Lioini:'  to  do  that  in  this  raso.’* 

t’onnsrl  for  plaiiitit'f:  “1  so  stato  im»w  foi*  thr  rrrord.’* 
Connsol  for  drfrii<lant >  :  “Statr  wluit  !" 

Connsrl  for  ])laintit‘f:  “'flu*  matrriality  of  rvm’y  (jiirs- 
tioii  askrd  will  hr  shown  and  will  hr  snp))ort(“d  hy  trsti- 
monv. " 

aSl  (’onnsrl  for  d(*frndants  :  “1  suhmit  t  hrro  is  no  coii- 

triition  or  dil'frrriirr  h(*tw»‘on  thr  partirs  on  thr  S,  'V 
and  d'entli  Strr(‘t  ])ro])(‘rt  irs,  rxoo])t  as  a  mattrr  of  arrount- 

inir. " 

Coiinsrl  for  plaintiff:  “I  submit  that  is  not  my  \’irw  of 
tlu‘  (jiK'stion  in\'ol\'rd,  that  thrsr  t  I’a  n>art  ions  all  foi-uiod 
a  part  of  tin*  roiirsi*  of  draliuLi'  hotwi'oii  thr  plaiiitilT  .Morh>, 
and  th(‘ drfriidaiit  llarrv  \l.  (’arroll.  in  whi«*h  .Mrs.  (’arroll 
])lay(‘d  a  part  as  tnistriu  and  furtlnu’  tliat  in  view  of  thr 
fart  that  thr  drfriidant  tnist»*r  has  not  hrrsojf.  hy  hrr 
se])aratr  answio*,  madr  a  full  and  rom])lrt(‘  answoi-  to  thr 
hill,  hut  has  nndrr  oath  a(h>pto<l  tin*  answer  (d*  hrr  lm>haiul. 
Harry  Ih  (’arroll.  that  1  am  rntith‘(l  to  intrrroeati*  Iku*  ron- 
(‘(‘rniim’  that  answer  and  tin*  moanin*^'  1<*  h(‘  attarhod  to  tin* 
statfunriits  whirh  orriir  in  it.” 

(’oniisrl  for  (irh'udaiit > :  “1  will  ask  the  Auditor,  if  1  am 
not  eo]-n*rt  in  this  assum]>t ion,  that  tin*  witness  is  railed 
to  he  rross  luxaminat ion  upon  Inn*  answi'r  for  thr  pnrposi*  of 
diseovei’y,  and  wlirn  wi*  havi*  the  rrrctrd  whirh  disrlos(‘s  tlir 
fact,  that  in  r<‘f(*rrnrr  to  tin*  S,  ’V  and  d'enth  Street  )»rop- 
ertic's,  there  is  no  contention  hrt\\»‘rn  the  parties,  there  is 
no  dilferriirr  hftwrrn  th(‘  ])artios  except  as  a  mattrr  of  ar- 
eonntin.u*  s(»  how  ran  any  statement  maair  hy  this  witnr.ss 
as  to  tin*  S,  'r  oi-  'rriith  Street  pr(*p<‘rt irs.  ritlirr  on  tin*  wit¬ 
ness  stand,  or  in  hrr  answer,  ht*  in  aid  of  any  dist-oV(‘ry  that 
lie  is  entitled  to,  hreausi*  theiH*  is  no  disroverv  to  lx*  had.” 
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The  Special  ^ylastcr:  “I  inielil  as  w(‘ll  now  slal('  for  the 
record,  tliat  in  vi(‘\v  of  tlie  examination,  as  it  has  developed, 
the  fact  that  it  is  a  cross  (‘xaniinal ion  on  tin'  answer,  the 
fact  that  the  course'  of  ch'aliims  niav  have  a  hi'arine,'  on  the 
ai^reement  and  that  the  knowh'di>(‘,  or  the  lack  of  knowl¬ 
edge,  of  this  witiu'ss  may  have'  a  Ix'aring  e)n  the‘  issues  in 
the  case,  as  to  the'  ae'ree'me'iit,  that  1  ])ur])ose  to  allow  the 
wieh'st  latitude'  te)  this  e*ross  e'xaminat ion ;  e)therwise 
58*2  the'  ruling  te)  ]»('rmit  the'  ci'oss  e'xamination  woulel 
harelly  hi'  of  miu'li  avail.  The'  (pu'stion,  as  I  iiueler- 
stanel  it,  is  not  elire*ct('d  te)  the'  ace*onnt  ing  jihasi'  of  the  case.” 

(k)uns('l  for  ih'fendants :  “1  undoi’stand  that  1  have  mv 

• 

e'Xce])tion,  and  withe)ut  I’e'Ui'wing  it  1‘rom  tinu'  te)  time',  that 

it  mav  e'xte'iid  te>  anv  olhor  line'  of  this  e'xaminal ie)ii.” 

«  • 

The  Spei'ial  .Maste'r:  “  Ve'S :  1  gave*  you  a  geiu'ral  one.” 

(V)unse'l  fo]-  (h'fe'uelant s :  “'fliis  is  iu  addition  te)  that,  be¬ 
cause  I  made'  my  ge'ue'ral  e'xci'ption  that  the'i’e'  was  no  right 
in  the  tirst  ])lae*e  for  e-ross  e'xaminat ie)n.  'I'his  is  impre)per 
uneler  any  ])has('." 

The  S])e‘cial  Maste'r:  You  maJu'  it  as  full  as  yeui  want. 

The'  Spe'i'ial  .Master:  I  uneh'i'stond  you  the  othe'i*  elay  to 
eeffe'r  iu  ('vide'iice'  the'se'  original  ('iitiae's,  Mr.  hde'harty  ? ” 

Counse'l  for  eh'fe'iidant s  :  “Xo,  sir.  Ve)U  me'an  on  that  one 
particular  ae‘e*ount 

The  Special  Master:  “1  do  not  re'e-all  the  e'xact  conversa¬ 
tion.” 

Counsel  for  ele'fenelants :  “1  said  iu  place  of  the  extract 
that  I  elo  ne»t  cenisieh'r  that  the'v  are'  in  evidi'iie'e.  'fhev  are 
maeh'  here  in  re'sponsi'  to  an  eereh'r. ” 

Counse'l  for  plaintiff:  “This  is  a  phote)gra])hic  e-opy  of 
exhibit  C.  C.  Xo.  1,  whie-h  pm'])orls  to  bi'  a  state'ment 
freem  the'  book  of  kb’aie'e'S  (i.  (Mn-e»ll  ‘  I  ll'iVi'St  me'llt  Ac- 
e*e)unt ',  sheewing  ite'ins  affe'e*ting  this  suit.  'I'Ik'  photo¬ 
graphic  e*o])y  is  e'xhibite'd  be*e‘anse'  the  eu-iginal  a])])ears  te) 
have'  be*e'n  mislaiel.” 

The  S|)ee*ial  Maste*r:  “That  transcrijet,  Mr.  Fh'harty,  ap¬ 
pears  to  1/e  fi’e)m  ])age'  1  eef  Mrs.  Carre)irs  l)oe)k 
5(8.‘l  he'aeh'el  ‘  1  nve'^t m<'nt  Ae*e*e)unt  '  and  you  eeflV're'el  the'se 
e'lit  I’ie'S. 

Ce)uuse'l  fe)i-  eloleuelants :  “1  said  I  eeffi'i'i'd  those 
e'nti’ie's  in  lie'u  eef  that.  The're'  was  one'  ewror  in  making  a 
copy  of  the  F.  (J.  (  \  Xb).  1  exhibit.” 
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(.'ounsol  f(»r  plaiiitilT:  “Von  simply,  witli  ros]»0(*t  to  tlint 
one  oiitrv,  olTorojI  to  (*oiT(‘<‘t  tin*  oxliilnt.” 

(Roc.  o-toS:)  “(J.  I  ;nn  nhonl  to  ro;nl  yon  from  yonr 
lins))nn(r.<  answer:  ’"riK*  sai*!  <lofcn«lant.  l''i’ancos  (J.  Car 
roll,  t]i(‘ron}>on  aurood  to  advance  the  inom‘v  Tor  tlic  ]>m*- 
clias(‘  of  said  real  (*stato,  n|)on  (‘ondition  that  this  did'imd- 
ant  secure*  a  wi*itten  a.iirc'enicnt  from  the  ])laintitf  that  In* 
would  erect  the  said  Iniildin.ii’  for  the*  sum  of  nnd 

would  wait  foi*  any  hnild<‘i‘'s  jtredit  on  the  const I’liet imi  of 
said  lenihlinii'  until  the  ]>ropei'ty  could  h(*  sold.'  l)o(‘s  tiiat 
i’<‘fres]i  voni’  i’(‘colh*ction “A.  V«‘s:  1  r(‘m(‘mhei*  that." 

She  did  not  know  at  tin*  time*  the*  S  Strei‘t  property  was 
niid(‘r  construction  that  tin*  (’ai'roll  kdectric  (’om])any 
wonhl  fni’nish  the  electrical  e(ini]mient  ;  ehnl  not  snhs(‘- 
(!n(‘ntly  h‘ai'n  it:  did  not  know  anythin.ii’  ahont  that.  Sin* 
r(‘nu*mhei’s  a."  In*!*  hn>hand's  an>wei‘  state'd  that  he  did  not 
rerjuii’e  a  wiMlt(‘*i  aurc'cmeut  fi’om  M  i’.  Moeh'>  on  a(‘eomit 
of  his  h(‘lief  in  the  lattei-'s  ahility  and  i iite.ui'ity  and  that 
In*  assured*  h(*r  she  need  not  ri'pnii'e  such  a  \vi’itt(*n  ai;ree 
ment  ;  and  sh<*  was  >ati>lied  to  act  n]M)n  that  statenh'iit. 
Sh(‘  ?’ememher>  that  at  the*  time  Mi*,  (’arioll  aureed  to  make* 
iTood  to  hei'  out  of  hi>  own  poek**t  any  !(»<<  sh«*  >honld  >nt- 
f(*r  tlironuh  thi>  t  ran>ai‘t ion.  She  ailvanceel  j^l.rrd.To  on  this 
])i‘Op(*rty  and  snppos(*s  sin*  u'ot  a  s«‘eond  tiT.st  on  tin*  ]>rop- 
ertv  in  i-etnrn:  eloes  not  know  wln*ther  it  was  a  lir>t.  ^<‘coinl. 
or  what  tJ‘n>t  it  was.  Sin*  did  know,  howevei’.  that  >ln*  was 
to  li’e't  on<‘-half  of  tin*  profit^,  if  any  tln'n*  W(*i-(*.  and 
oSd  a  ,i:nai*ant(*(‘  from  ln*i'  hnshainl  ai:ain''t  loss.  Vith* 
to  that  )>r(^p(*]'ty  i<  in  ln*i‘  nann*.  and  has  always  lH‘(*n 
since*  it  was  lirst  pnrchas<*«l. 

(  R(m*.  ()<  :)  .\sk<*<l  who  colle«-t<*d  the*  r«‘nts.  ,-he  I'epheel, 

“the*  re*al  e*stat(‘  ayi'iit":  M i‘.  (’arroll."  Sin*  doc"  not  re 
]ne*mh(‘r  who  ce»lh‘cte*d  the*  lir>t  rents  eve*i‘  paiel  em  tin*  S 
Stree‘t  pi‘e>pe‘rty.  She*  has  ke‘]»t  an  ae*e*e>nnt  e»f  1^*111**;  ainl  <lis- 
hnrseme*nts  in  In*!’  ae'eneunt  heeeek.  kh'e^m  it  >ln*  asen-rtains 
the*  tir>t  re*nts  we*re*  e'e»lh*e‘te“d  in  .Inly.  IIM*'.  hy  ne)eld  iV  (  e)m- 
]»anv.  re‘al  e'state*  a,ii‘e*)it >  \\1n>  we'i'e*  (‘inploye-el  hy  he*i'  thi’eniyh 
Mr.  (kiri’eell.  "rh(*y  tnine*el  tin*  lii’st  re*nt  eeve*!’  te>  Mr.  Car- 
roll.  She*  ele)e‘s  met  r(*nn*mher  whe‘n  the*  S  Stl‘<*e't  hnilelim;- 
was  coni] >le*te*el :  or  he)W  h)nii’  it  was  h(*te>i‘e*  a  te*nant  was  se*- 
enred;  eir  heew  mne*]i  tin*  apartme*nt  re*nte*el  ten*,  ('emnsel 
r(*ae]  tlie  ite'in  as  follows:  “.Tnly  19.  191d,  re*nts.  Oodel  cV 
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roinpnny,  loss  coiniiL  jnol  oxix'iisc's  an:l  she  agreed 

that  was  a  laontirs  laait.  Slio  sii))])oses  hut  does  not  luiow 
that  th(‘  projaoty  must  hr(V<‘  hocm  occupicMl  ahout  tlie  middle 
ot‘ Jun(‘.  IMaiutitV’s  statoinoiit  "howiiig  the  cost  of  (uaM'tiug 
th(‘  S  Str(‘ot  huihliiig  on  s‘a,or)S.SS,  o\('lusiv(‘  of  eh‘etrieal 
(‘(piipiiKuit  i‘uruish(‘(l  hy  (\ari-oll  I'heotrio  ('oiupaiiy,  was  not 
(‘xhihited  to  Iku’;  she  lU'Viu’  saw  it  ;  (lo(‘s  not  ronuuuher  that 
luu*  hushand  told  luu*  alxuit  it.  Xo  prool*  was  (‘V(‘r  offered 
h(‘i’  hy  Ml'.  Mo(*])s,  throuuh  her  hushand  or  through  any  one 
else,  as  to  the  cost  of  (U'l'ction  of  lh(‘  S  Strcud  projierty;  no 
invoi(*(‘  of  niat(‘rial  or  pay  I'olls  showing  the  lahor  were 
ever  (‘xhihit(‘d  to  Iku'. 

“(^t.  Was  any  statenumt  ('Vei'  n!ad(‘,  or  (‘xhil)it<Ml  to  you, 
l)y  th(‘  })laintit‘f,  Mo(‘)»s.  which  would  sliow  whetluu'  any 
huild(U'’s  I'l'otit  was  includ(Ml.’"  “A.  Xo;  1  do  not  re- 
ni(‘inl)(‘i'.  ” 

“().  Do  vou  rememh(U'  whcthei'  voiir  hu>hand,  at  that 
time.  ask(‘d  you  to  pay  ths'  additional  co-t  of  tin*  S  Stre(*t 
prop(‘i'ty,  th('  amount  o\-cr  ^^0,01)!).”  “A.  Xo.” 

oSo  “ty  I  do  not  undei'<laiid  whctlnu'  your  aiiswtu* 

is  that  vou  do  not  r(‘ni(‘inlu‘r,  oi'  no,  that  he  did  not.” 
“A.  Xo;  I  do  not  nmnunhcr. ” 

“().  ^'our  hushand,  in  his  aii'^wei',  states  that  vou  d(‘- 

V  • 

clined  to  advanc(‘  any  money  l‘oi'  the  paynumt  of  the  mx- 
eess  cost  as  claimed  hy  the  plaintift*.  Is  that  tru(‘.”’  “A. 

I  don ’t  I'lMuemlxu'  that.” 

“(^).  Did  you  i'(‘m(‘mh<*r  that  at  th(‘  tinn‘  tin'  answeu'  was 
tiled.”’  “A.  WJieii  was  tin*  answer  lik'd.’” 

“(J.  The  aiiswei'  was  tiled  Sept(mih('r  L’*Jnd,  IttKi.”  “A. 
^k)U  mean  my  aiiswei- 

“tX  Xo,  your  hu-hand'>  answer.”  “A.  What  was  thad 
an^'Wer.’  Dleas(‘  r<‘peat  that.'  1  'i!])(>(»se  |  did  rememhei* 
it  at  the  tinn*.  hut  1  did  not  (juite  nmh'i'stand  Mr.  (’ai'usi’s 
(|iu*stion,  I  sup)>os(‘. 

At  which  tiuK'  do  \a)U  I'eiiK'inher At  the  tinu'  the 
was  lik'd.”’  “A.  When  vou  aslo'd  nu'  ahf)ut  the  ex¬ 


cess. 


“()  You  said  vou  <lid  n^t  !'('n)'‘mo  *1',  a.nd  I  asked  vou 

C  *  • 

did  vou  rem<'mh(‘r  vour  h.aving  i'i'I'iixmI  to  pav  the  (‘xcc'ss 
('ost,  at  the  tiiiu'  when  youi'  hii'-hand's  an<W(‘!',  in  this  suit, 
was  lik'd,  which  was  Septi'inhei*  2'J.  Iklh.” 

Mr.  Dent  :  “Vou  I'eally  iiK'an  at  tin*  time  she  tiled  her  an¬ 
swer  adoi)ting  her  hushand 's  answer.” 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


rm 

M  i‘.  (  \) i  n- i  :  “  :  llint  is  wli;it  [  nicjui.” 

hitl  yon  1  ('fiioinlior  il  tlioii.’*’  “A.  Vc'S.” 

“<A  W'ii.it  \vr. '  y.nn-  i-c;i<!»n.  Mrs.  Cnn’oll,  for  rofnsiiij^ 
to  pny  tin*  o\(m*>s  ;iin(nnit  “A.  I  do  not  know;  I 
oSd  do  not  ronioiiil  K‘i’.  *  * 

hid  voii  nnd'*i->t;ind  tlint  tlint  cxci'ss  ninount 
of  foi-  ;i  liiiildoi  's  to  Mr.  Mo(*l)s:  was  tlint 

tlir  rmson  for  rcl'ii.^inu-  to  pay  it.'"  “A.  I  <lo  not  know." 

‘•<J.  hid  you  ovoi'  iiiako  any  rc^pio^t  of  Mi’.  Monks,  (‘itlun* 
in  por>oii  o’-  t’l’oniili  yoni-  lin>l!and.  that  //<*  furnish  yon  a 
slatoJoriit  of  lh(‘  ro-t  of  itia.l n'.ia Is  and  lain)!*  in  orcctini; 
t  ho  S  propoii\  !  '  “A.  Xo." 

hio'  _\on  o\oi-  know.  .Miv-.  (’arroll,  what  the  S  Strnnt 
])i’(»po?‘t}'  o(o1.  or  wlial  it  was  dainiod  to  ha\'(*  cost  “A. 
Xo :  I  <lo  not  think  >o. 


“(j.  ^'onr  hns]»aiid.  in  hi-  an.-wci*.  says  tliat  In*  has  no 
l<no\\  Icduo  ns  to  l!io  ti’iiih  of  tho  claim  hy  Mochs  tliat  this 
hni'diim'  i  rally  «lid  co-t  ovm*  s^o.oiiii.  hid  he  connnnnicatc 
that  donoi  to  \  on  at  the  tina*  yon  rct’nsiMl  to  pay  tin*  cxc(‘ss 
ro.'t  “  A.  I  do  not  l  rnirliihol-.  ‘  ■ 

(  io,-o.  r)7<‘,l»:)  Shr  niatlo  np  a  -tatrimnit  from  her  hook 
.-howiim  the  r*  nt-  and  prolit-  (d’  the  S  Streid  propm’ty  and 
the  <!i>)»nr>rnn‘nt- ;  she  h  ‘rsi'H'  mad.e  it  np  in  detail,  show- 
iim’  all  the  iten.-  rrooivod  and  di-hni’sed.  Aske(l  to  whom 
shr  eavr  il.  -he  rrplird  il  i-  in  the  hook.  She  did  not 
make  np  a  >tatem('nt  t‘r«*m  Irn’  hook  and  t ranst’ern'd  to 
some  oilier  wriliim'.  <d'  ihe  irni<  and  dishnrsmmmts.  Tin* 
S  StTi'cl  pi'rprity  ha-  not  yot  !»»  rii  -old:  no  u'ood  olt<‘r 
ha-  hron  madr  I'ni-  it.  tliat  she  know<  of.  Mr.  .Moehs  hnilt 
llie  S  St  !  (•<•!  pi  i'prrty;  shr  dor-  not  know  anybody  idse; 
<!or-  not  !«;!io\v  wliat  part,  il  any.  hrr  Inishand  had  in  tlu‘ 
<*r(M‘lion  «d’  the  hnildinu.  Sh<‘  doe-  not  km)W  who  the*  arelii- 
te«-t  was.  dor-  not  know  Mr.  (’lanyhton  West:  never  saw 
any  plan-  prrj>ai’rd  hy  him. 

7)^7  (  Ihm-.  ♦«I»7'J:t  Shr  d(M‘<  not  know  yA>{  when  she 

wa-  appi’oarhed  hy  Inn-  hn>hand  with  a  proposition 
to  hnid  iiioiirN'  to  rici't  -ome  othr)'  apartimnit  lionsi*:  h(‘ 
said  soinet hini:' ahont  it  ludorr  they  pnrehasiMl  the  1  Str(*et 
] » !"ot >e rt  :  does  not  rememhci*  when  that  was.  She  was 
inrormed  that  the  deed  to  tin*  M’  Street  property  to  her 
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was  iiiadf*  on  Jiiiu*  (),  IDl.*'*,  luit  doi's  not  know  liow  lon^ 
that  was  aftiM*  tlH‘  (^oniplotion  of  t!u'  S  Sti’(H‘t  ])ro|)c‘rty. 
l)o(‘s  not  know  ii*  li<*r  hnshand  ( onnnnn’K'atc'd  tin*  r(‘ason 
Mr.  Mo(‘l)s  want(‘<l  to  hiiiid  tlu*  'T  Sti’oot  pro}M‘rty  wluni 
this  s(‘(*ond  proposition  was  niash*  to  Iko-.  Sin*  roinonihors 
tliat  lu‘r  linsl)and  stat(*d  to  lu'r  that  tin*  proposition  was 
inad(*  to  liini  that  sin*  should  piir-'haso  tin*  'I'  Stri‘(‘t  proj)- 
(‘rtv,  that  a  loan  sc'cni'od  hv  a  niorti^a conld  hi*  ohtaiiu'd 
and  till*  pro(‘(*(*ds  ns(*d  for  tin*  (*r(‘ction  of  two  apartinont 
hons(*s  siniilai*  to  tin*  S  Sti'i'ct  apai’tnu'nt.  Shi*  i’(*ni(*nihc‘rs 
that  hi*  told  hor  that  tin*  t\\'o  'T  Stri*(*t  honsos  would  he 
siniilai’  to  the  S  Stroot  hon<c:  sin*  did  not  sn*  tin*  plans 
for  tin*  T  Sti'ei't  honsos.  llor  hnsl)and  talkod  to  hor  ahont 
tin*  oost  of  the  'V  Street  hon>os  hiit  she  does  not  I’c'iiieniher 
e.xaetlv  what  he  said.  Sin*  ilo(*s  not  renienihi*!’  that  h(*r 
hnshand  i‘epea1(‘d  to  h(*r  the  eon ve]-<at ion  set  forth  in  Ids 
answ(*i‘  that  Moehs  had  told  him  that  In*.  .Moehs.  eonld  (*reet, 
th(*se  two  houses  for  ^*^3.iMM)  each,  hiit  that  in  view  of  tlu' 
S  Street  house  the  two  houses  mie,ht  eost  $3,30i)  eaeh,  and 
that  in  order  to  play  safe  $3. .')()(!  should  he  borrowed  on 
eac'h  of  the  two  T  Street  lioii^e".  Ili*  did  iiiak'e  a  proposi¬ 
tion  to  h(*r  that  she  purchase  the  n'rouml  for  the  T  Street 

]n‘operty  and  that  s^ll.nOO  should  he  hori-irAed  with  which 
to  hnild  tin*  t wo  apaidnieiit  houses.  She  do(*s  not  r(*ni(*nih(*r 
that  In*  (*.\plaim*d  why  .")^3,3()()  was  to  he  hoi-rowed  inst(*ad 
of  $3,()()(). 

(  !?(*(*.  7‘J-7h:)  Sin*  auain  insisted  heforc*  sin*  went  into  the 

Str(*et  ti'ansaetion  upon  a  wi-ilteu  au’reeiin'nl  with  Mr. 
.Mo(*hs:  sin*  said  she  thoueht  she  should  have  oik* 
3SS  about  all  the  pro|>e!  ti<‘S  she  \va  ^  iut(*rested  in.  Sin* 

does  not  i-euieiiihei'  if  an\'thim;’  wa<  sai<l  about  a 

builder’s  pi’olit  in  eonueclioii  with  the  d'  Sti’eet  pi'operty. 
Her  attention  was  direoled  t(>  the  fact  that  in  his  answer 
tiei*  husband  said  that  on  aeeouut  of  tin*  |K*rsonal  fiuend- 
ship  with  plaintil’f  and  belief  in  \\\<  iutei;'i-ity  and  ability 
Ik*  did  not  reijuire  a  written  aLii’eeiuent  from  plaintiff;  and 
she  said  h(*r  husband  did  tell  her  he  had  not  re(juir(*d  a 
wi’itten  a Lri'eenK'Ut  and  his  I’ea-^on  for  not  doini;'  so.  lie* 
aii’i'eed  to  indi'iiuiify  her  in  ea^e  ol  loss  in  eomK*elion  with 
the  d’  Street  propeiiy.  that  no  ma1t(*i-  what  haiipeiied  to 
the  propei'ty  sin*  would  always  ii<*t  out  of  it  what  she  ])nt 
into  ir,  and  if  Ik*  and  she  lost  it  all  In*  would  .i;iv(*  it  to 
her  out  of  his  |)ersonal  aeeonnt.  It  th(*y  lost  she  was  to 
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wijat  >])<*  |Mi{  into  it  williOnt  inlori'st,  Init  if  not  she 
vns  l'»  L'cf  inlior-i.  Sin*  \v;is  .•i!s(»  to  Imvo  Inilf  the  ]*i*()lits 
!•’  tii'ov  \v»Tc  linif  (»!*  .Ml’.  (\-irrol!'s  prolits. 

S}i«‘  n.'»i  !<•  L’(  t  oil"  !i;i!i’  (‘I’  the  wiio!"  profits.  She  (li<l 

iio|  t!i!‘  p!;m>  n»r  th**  !  StiC'-t  houses;  «lo(*s  not  know 
v.'Lo  <ii<-w  incin.  .\1  r.  MocI»s  hnilt  them.  She*  does  not 
jiiiow  whul  port,  it  uny.  her  hu>t'uinl  hud  in  t!ie  (*reetion. 
She  di>'*>  not  know.  (hM*-^  not  mi:»‘nilM*r.  it*  ut  tin*  time,  she 
imrood  to  uo  into  tin*  T  St  root  hnildiiiLi’  oporution  she  knew 
thut  the  S  Sii'oct  property  hud  cost  to  imihl  in  (‘xeess  of 
^'o. She  <!o<'>  not  k'liow  thut.  U"  stut(Ml  ill  her  linshund’s 
un-wi-r.  the  weie  druwn  hy  ( 'luimiiton  W  est  und 

tl  ut  her  hiwh.-ind  (Mpiully  with  pluintit’f  sii j xo’intmided  the 
eon niei  loll  oi  lhe;-e  lloU-'es  Ulld  deVoted  US  mileh  tillll'  to 
1  he  uetnul  supe!•\■i^  ion  of  tile  I'liildinn’"  us  did  pluiiitiff ;  does 
Hot  loll  einher  thut  ^he  wus  e\A‘r  told  l>v  hm*  husliund  thut 
he  wus  "iiperi'it'mdinL;'  the  ef  »n  "t  met  ion  (d*  tlie  ’’k  Stnxd 
pr»»p(ity  und  thut  they  wert'  lureer  und  would  huve*  im- 
p!'o\’(  iin'dt "  iii»t  oil  the  S  Street  lioimes.  Sh(*  hus  n(*\’(*r 
heell  ill  the  S  Street  lloUSe;  she  did  "'O  ill  th(‘  d’  St  re(‘l 
iiou-e-  u  loim  time  uuie  >hortl\’  utter  thev  weri*  hnilt, 

•  itoth  Iteini-e  uiid  uiter  they  >t:irted  ill  on  the  (J  Stiuxd 

proposition.  Slie  is  I’umiliur  with  the  siz(‘  of  tlie 
holl-e-:  Went  there  to  loikk  ut  olle  (>1*  the  upurtniellts.  S1h‘ 
kn(»W''  there  were  two  <d’  them,  hut  does  not  rmiKmilxo*  tliat 
they  Weie  luiuc'l'  tllUll  the  S  Street  proJKO'ty:  thon^’llt! 
they  Were  to  h(.  hnilt  on  the  >ume  plum  di<l  not  know  the 
lii't  floor  of  the  'k  Street  hon>e>  wus  hnilt  (»f  lir(‘  proof 
const  1  net  ion.  ller  hu''hund  ikni  not  show  to  Iku*  tin*  stute- 
numt  ref(‘rre  I  to  in  hi'  unsw.  r  U'  evhihited  to  him  hy  pluin- 
titi  und  in  v.li'i  li  to  hi'  surpri'e  pluiiitilf  eluinied  the  cost 
o|  th*  iv.o  'V  S:  rei't  upurtni'iit'  \vu'  .'fd '_’.704.i>lk  (‘Xelusixu* 
ol  eleetiieul  e'juipnunt  lumi'lied  liy  ('urroll  luleetrie  (hmi- 
puny.  Ihx  ^  not  riuiiemher  if  lu*  told  hm*  uhout  his  sur- 
joi'c.  Stut<*m(  lit  of  the  eo.-t  of  the  "T  Strexd  ju’operty 
wus  ne\ri-  (  .\hiitite(|  to  Ium*:  slie  doev^  not  reinemhin*  if  lior 

hushund  ever  tok]  her  uhout  it.  She  does  not  know  unv- 

• 

thim;*  uhout  th..*  linuneiul  urruim'ement  existing*  h(*tw(*en 
Mr.  (’uirol!  und  .Mr.  ?'Iov‘hs  uhout  tiu*  time  tlu*s(‘  'V  Strecd 
Itousi's  Were  completed;  does  not  kiiow  wht‘th(‘r  hm*  hus¬ 
hund  owed  Mo<  hs  iiioni'V  or  Moeh-  ow(mI  h(*r  hushund  mon(‘V 

•  » 

ut  thut  tiiiK';  thut  wim  never  di<euss«Ml  with  her  hv  iMr. 
(’urroll.  She  doe'  not  rmnemlMO*  thut  it  wus  ever  called 
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to  lior  ;itl(‘nli(»n  tlint  ti;v  'i'  Sti'oct  lioiiscs  cost  iiioro  than 
.>11,001)  ;il  any  tiiiir  no  to  ilijs  pi'csi'iit  inoinciit.  SIk*  ik^vio* 
nskcNl  to  l!av(>  any  ;,s  to  {Ik*  ro-t  of  t}ics(*  house's  sn]»- 

inittod  to  lii'i*.  I  )i(l  not  know  wlicl  li(*r  1  iici’e'  was  anv  writtcni 
{i,i»rc(*ni(‘nt  hoiwoon  her  lin^haiiil  a.nd  Mo(‘l)s  a])out  the  T 

and  S  Sti-eet  ] .rrly  al  th(‘  tina*  sIk'  loaiU'd  the  nionev 
Tor  them. 

(Hee.  kepi  an  aeeonnl  of  IIk'  la'iits  eoI!(‘et(‘d 

Irom  tlu‘  T  Siroe'l  prop.>i-iy:  from  h(‘r  hook  sin*  finds  tln‘ 
first  rent  waseoOeeied  hy  San-hni-y  y-  (’om])anv.  h’!i(‘  (mtry 
is  Fehrnary  .d,  i:)i  {,  ,vn!,  h-^s  e-mmis^-ion,  Sa'md.nry.  Mr. 
(  arroll  (*mplo)(‘tl  Saiishnry  and  slie  snjiposes  the  lallm*  ri‘- 
mitted  cheek  hi  sriilomciit  to  Mr.  (’ari-oil,  w!io  phna'd  ii  in 
the  bank.  \\  iinc.^s  made  ni)  no  .-talomoni  of  rents  and  dis- 
bnrst'nK'iits  with  i-efei-eiK'o  to  tin*  'V  Stian't  proix'rty 
oOO  otlnn*  than  in  the  liook.  h'lie  'i'  Street  pi-.»perly  has 
not  hi'cii  sold.  Xe'iiher  (d  these  properties  ha'.a*  been 
sold;  she  do(‘s  not  know  that  any  olVers  ha\a>  he'cn  made  for 
them.  She*  has  no  wi-itt(‘n  eonti-aet  of  indemnit\-  fi*om  her 
hnsband  eoma'i-nine-  Ih-  S  (m-  the  Stive*)  pi-epiwt ies.  She 
does  not  ri‘menih('r  when  il;e  'f  St  i-eet  pi-ojK-i  ties  were  eom- 
plett'd,  cannot  tell  Irom  let'  ii'*’n  <>1  l‘k“hi’nar\’  .*»,  1011-  or 
for  how  many  monl!:<  o.iid  i-ent  was  e'.!!i'oP>d’ 
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"A. 

when  it  was." 

“(,).  How  di<l  y(.n  come  to  seide  on  that  h»t  as  d;‘sii-abh‘, 
if  yon  selected  it  yiai  I’se!  f "  “A.  ^^•,n  mean  ()  Street 

Q.  \  (*s.  y\.  Wed.  M  i‘,  (  ain’oll  a<k'ed  ni!*  ii'  {  did  jiot 

want  to  inv(‘st  my  money  in  sejm*  v.'ay,  ami  I  tlion^'ht  I 
would  invest  it  in  th-O  pnarter.  He  sai<I  it  was,  ])ointed 
out  wIk'iv  In*  thoneht  it  would  be  a.  y  k>  1  iiiv(.st  n-enl,  and 
I  aet(*d  upon  his  snyyi  .•;!  ion. " 

“Q.  Did  yon  yo  out  and  look  at  tlie  lot  “A.  Vos,  sir; 
I  saw  the  lot.” 
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'riii’oimh  whom  (li(i  you  |.iircluiso  that  lot/"  ‘‘A. 
M  r.  ( ’arroll. '  ’ 

I  mo;iii  1  hror.L;!i  what  roal  (‘slat(‘ lii’in,  if  any  / " 
»>1)1  “A.  I  <Io  not  i-cinomhcr  wliich  om*  it  was.  Mr.  ( hir- 

i’(hl  |nii‘(*liaso(l  it  for  nn*.'* 

“(j).  Did  yon  over  sec*  any  I’oal  ostati*  au'cnts  w’ith  r(‘S|)(*(*t 
to  ))nroha>ini;-  the  lot/"  Xo." 

“(J.  Do  yon  know  who  pnt  np  tin*  deposit  under  tin*  eon- 
ti-aet  to  purchase  the  lot/"  Xo." 

“(J.  \\  ei-t*  yon  (‘\’er  informed  hy  Mr.  (hu’roll  that  Mo(*l)s 
had  paid  sini)  deposit  on  tin*  lot/"  1  don’t  i’(*mem- 

l>(*r. 

“(J.  Do  yon  i‘em'*mher  whether  oi*  not  your  hnshand  told 
you  that  Moi*hs  had  diseov(‘i-ed  that  lot/"  “A.  Xo." 

“(J.  If  yon  ean  rememh(‘r  tell  ns  what  ])ro])osition  was 
first  nnnh*  to  yon  ahoiit  the  lot."  “A.  .M  r.  ( 'arroll  said  that 
In*  kin'w  ol  a  lot  that  was  doirahle  and  In*  thoiiLi’ht  that  it 
would  he  a  i^ood  i !i\-csi nn*!i!  for  nn*.  and  In*  thonuiit  I 
(‘(udd  in\’est  in  that  and  own  the  prop(*rty  eh*ar." 

“(J.  Did  he  diseiiss  with  yon  the  improvem(*nt  of  tin*  lot 
hy  huililiii!.:’  at  that  time/"  1  do  not  i*(*m(*mh(*i*. " 

“f^).  Did  he  make  any  sim^cst  ion  to  you  about  haN’iiiLi; 
.Moehs  hiiild  it  / "  “A.  Yes. 

“().  Did  he  make  an\’  snLi’'4»*st ion  to  vou  about  Mo(*bs 

•  • 

buildinu-  it  on  the  saim*  terms  that  lit*  built  tin*  S  and  T 
Str(*et  pro]K‘i-t ii*s /"  “A.  Xo:  1  do  not  r(‘m(*mber." 
'>!)-  *’fj.  1  ]M)n  wlial  t<‘rms  was  Moebs  to  build  the 

])T-operty/"  Do  yon  remembei-,  as  to  compensa¬ 
tion/"  “A.  To  uet  a  Iniihh-rs'  fee  out  of  it." 

“(^).  How  imn-h  *»f  a  f  e,  do  you  renu*mber/"  “A.  Xo;  I 
do  not  renn*mbei'. " 

Do  you  know  what  a  bnihh*]’s'  fei*  is/"  “A.  Well,  F 
I)r(‘sum(*  it  is  what  they  art*  paid  ftu'  bnildinii*  a  houst*." 

M  hat  did  yon  know  about  it  at  that  lime  when  you 
a<i‘rei*tl  tt)  (‘m]»loy  .'^Io(‘bs/"  “A.  What  did  I  know  about 

it  /" 

Yes.  as  to  what  a  builders’  fee  meant/’’  “A.  I  h*t 
Mr.  (’ari'ttll  atteinl  tt>  that  for  me." 

(’ounsel  for  plaint  i  iV :  “!  sidnnit  that  is  hardlv  an  answ<‘r 

*  • 

it  tin*  (’onrt  i»h‘asi*.  1  W(»u!d  like  to  Inna*  tin*  witness  answ(*r 
tin*  (piestion." 

The  Special  iNFasler:  ‘*You  mean  you  know’  what  the 
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anioniil  was.’  l.<  Hiat  v,!ial  yon  nicaii,  llio  anioiint Mr 

(.anisi  wants  to  know  if  yo,,  know  wlial  tli.'  aniomil  of  (l,c 
i)niI(U*i-s  1(H*  was !" 

The  Wilno.ss:  ‘•Xoy 

J'onn.sol  for  dof,.n(lan1  s :  ••Si,,,  said  lliat  lad'oro." 

mi  “it  was  0))C11  lo  a  (iiK'stioii  in  mv 

inind.  I  liat  is  wliv  1  aski^l  it." 

(’onn.sol  for  plaint i ff :  ••  1 1,.,-' answor  to  tl,o  ,,n,.stion  was 
iR  slu*  allnwci  law  liiishaiid  to  atl.ni.l  to  that,  and  I  snhinil 
tliat  IS  not  an  answor  to  tin*  fji-cst ion. ** 

rila  Sporial  .Mast,.,-:  ••Vo,i  niav  ad;  wliat  slio  moans  l,v 
that. 

‘(J.  I)id  yon  know  how  mnoi,  nionoy  y,,,,  wor,'  to  pav 

oc  )s  in  K'inrn  lor  liis  soi-\  icos  in  onildin^■  ilio  (>  .Siroo't 
pro])erly 

a!».d  Cmni.sol  f,,,-  dofondanls,  ••!  .ai„„ii  sho  .said  sh,. 

did  not  know.  Why  shonid  wo  ha^.',.  . . I  Inn- answor .’ 

t»o  ahead.  I  wilhdi-aw  niy  ohj  'ci  ion. ' * 

“A.  I  do  not  k'liow. ' ' 

“y  Wore  yon  ovoi-  in  iho  (J  Si,'o,.i  pi-op,.,';y  .-••  ...v. 

.*.N  V.)  • 

“(J.  What  soi-l  (»t*  a  prop^rtv  wa.'s  it  to  ho'  \n  \n*ii-l 
“A.  An  Apartnionl. "  ‘  ^ 

Did  yon  ox'or  sc(‘  iho  }»lans  for  it/*'  “A.  Xo 

“  \  ^  Xo^’’  '  \vh('t!i,.j-  tlioi-o  W(Mv  any  plans  or  not 

|‘Q.  Do  yon  know  vJio  t!io  a.rohitoct  was.’"  “A.  Xo  ” 
Di-l  yon  know  wlnp  it  was  to  im.xI /"  “A^  I 

1  ciiiointxM*  just  now  liow  nincli  it  w.-s  to  ovosi  /" 

‘■Q.  I)i,i  yon  romond'or  at  th,.  timo  yo:';r  an.swor  was 
(ilod  ju  this  oa.s,.  iiow  mnoli  tho  I)  Slr.-ol  pr.,porly  was  to 
cost.  ‘A.  I  do  not  know.’’ 

1  call  yoiir  all<nition  to  yonr  inI'.‘rroe‘ato]-ios.  First 
I  will  call  youv  at1(‘nti(»n  to  the  .‘iiiswor  of  yonr  hnshand 

V’  states  as  follows:’ 

liiis  del(*ndant  thereupon  eoniinnnieat od  to  tin*  jilaintilT 

t.io  afore.said  decision  and  pi-oposal  of  the  <lefeiidant 
kranees  (1.  (’aio’o!!,  and  that  ])lainlilV  a.-rood  to  oreet  aii 
apartment  honso  on  sael  lot,  aeeoi-dino-  to  phnis  au'reed  to 
by  all  the  parties,  for  tin*  aetnai  (‘ost,  pl,‘,s  a  i-easonable 
builder  s  eoininission,  and  it  was  estimated  that  said 
o94  apartment  house  would  cost  about  .y.j, ()()().'  Do  vou 
remember  that.’'’  “A.  Yes.” 
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]  now  <-n!l  voiir  nltcntioii  to  voin*  :msw(‘r  lo  the 
Tweirtli  intoiToenlory  wliidi  >1;irt<  oiit  as  follows:  ‘1  was 
inloi'nic<l  that  llic  ro.-l  ol  llio  S  Sti'col  pi’oju'rtv  wt)ul(l  lx* 
not  inorc  than  hnl  in  fact,  th(‘  cost  of  th(‘  sit(‘  of  tin* 

St  I'cct  lot  was  1 .1’ 1  1 ,(».).  lh(‘  cost  of  th(‘  const  laict  ion  of 
th(‘  hniMin.L;'  (if  the  plaintil'f,  Mochs,  hill  for  is 

correct)  was  .^(>.1  >'.((>.>'<,  making’  the  total  cost  JiiS.i!()S.r).‘h ' 
l)o  yon  i'<M‘all  niakine’  1  hat  an>wei’.’"  “A.  Ves.” 

“(J.  \\'ln*re  (lid  y(»u  ucl  thox^  hiiures?"  “A.  Mr.  (kn*- 
I’oll  atteinN  to  all  that  for  me.” 

**(J.  hid  h(“  attend  to  making  this  answer  to  the  int(*r- 

rouatories  for  \ on  .* ' ' 

«  • 

honn>el  for  defendants  :  “I  ohject  to  that.” 

'rile  Special  Master:  ••'rin*  ohjection  is  overrnle(l." 

“A.  Wi‘11.  .Mr.  Carroll  help('d  me  to  mak(‘  thesi*  an¬ 
swers.” 

“().  ho  \(tn  remeiiiher  whether  or  not  thm’e  was  anv 
uaraae  to  either  or  hoth  et  tin*  1'  StiX'et  houses,  an  aiito- 
mohile  ya  rai:(‘ .' ”  “.\.  Xo.” 

“(J.  ho  >(>11  renieiiiher  wlK'tlier  thert*  was  any  uarau'e 
to  t  he  ( J  St  1  eet  lloll'C^.'”  “’.V.  Xo.” 

•*(J.  hid  you  know  of  .Mr.  .Moeh>  havini;-  huilt  a  .uaraii'e 
for  your  hrot  her-iii-la  w  .’ ”  “A.  Which  one.'” 

r)l)5  “(J.  Mr.  L(*wi>.'”  *‘A.  Yes.” 

*•().  W(‘i(‘  vou  told  how  much  that  cost.’”  “A. 

w  • 

Xo.” 

**(J.  hid  thex'  ))iau>.  which  wert*  aii’reed  upon,  coiitmii- 
))late  a  eaiau**  on  the  Street  prop(‘rty.’”  “A.  1  do  not 
know. 

**()  hid  \our  hu>liand  eV(‘r  tell  vou  about  tin*  u'araire.’ 
'riiat  th(‘re  wa^  om*  or  was  uot  one.'”  “A.  Xo.” 

*‘()  In  vour  answer  to  the  ll’th  int(‘rroi;atorv,  to  which 

J  liavi*  alreadv  (ailed  Nour  attention  s(‘\’eral  tini(*s,  vou 

•  •  • 

stat(‘  that  the  total  co-t  of  tin*  (^)  Str(H‘t  propmdy,  assuming’ 
that  ^lo(‘h>'  hill  w:is  conx'ct.  was  :sS,*J()S.r);’>.  k'ou  iiieludi.* 
ill  that  all  item  of  ^l.L'll.ho.  'I'liat  was  for  the  i»round, 
wa<  it  not.’”  **.\.  hoes  it  say  that  tluu'i'.'” 

“(^).  k’es.  hut  in  fact,  tlu*  co^t  of  the  site  of  the  C^)  Streid 
lot  was  sl.LMI.ho.  'I'liat  i"  >tated  hy  you  in  answu*r  to  tlu* 
hJth  interroii'atorv.  'I'hat  would  leavi*  ),!)!)(>. SS.  Xow,  tlu? 
(luestioii  is,  in  that  total  which  you  i>ive  in  answer  to  the 
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rJtli  iiitcrroiintoi'v,  (Ini  you  iiK^'liuk*  iiiiv  luiiklerV  profits 

1  U  Mo(‘l)S  ’ '  ’ 

(’oiiiiscl  Tor  (Icrciidimts :  “You  do  not  nu‘au  subtracting 
jfl,211.()b  l’i-<uu  would  l(‘av(‘ - ” 

Counsel  t’oi’  ])!aiuliri‘:  “It  is  from  $8,208.  That 

leaves  .$(;,!)!l(;.88. " 

“(J.  I  asked  you  whether  that  amount  of  $(),!)0(). 88,  men¬ 
tioned  bv  von  in  V(Uii-  answtu*  to  the  TJtli  intt‘rroi*atorv,  in- 
elud(‘d  a  iaiilder's  protlt  to  Mi*.  Mo(‘bs.'"  “A.  I  do  not 

know." 

“(J.  Do  yon  ri'eall  wlnUlier  that  $l,211.(ir)  iiu'luded  tlio 
oi’iuinal  deposit  of  8100/“  “A.  I  do  not  know.” 

but;  'flial  is  till'  total  amount  that  you  paid  for 

tin*  lot,  is  it  not,  or.  that  .Mi*.  Carroll  |)aid  for  vou/” 
“A.  Yes.” 

t  b’ee.  87-88:)  'file  Spi'eial  Mast(*i*  calhed  witiu'ss'  atten¬ 
tion  to  the  facts  that  she  had  stated  on  page*  2b  of  the  record 
that  portions  of  the  book  of  acc(Uint,  s(*ah*d  np,  W(‘i‘e  her 
pi‘i\'ate  affairs  and  had  no  |•(‘f(‘l•en(*(‘  to  this  bnsin(‘ss;  that 
jciees  1  to  b  were  s(‘ah‘d  11])  and  that  pa'4(‘  1  (‘ontains  tlie  in- 
N'estnieiit  aeeonnt.  copy  of  which  has  been  li!(*d  in  this  case; 
and  asked  her  if  sin*  did  not  want  to  ('oi'i’ect  In*!*  answ’er 
a!)out  that  not  rflatiim*  to  bnsiin'ss  in  this  casi*;  and  she 
i*e])li(*d  in  the  aflirmative :  that  tin*  first  pagi*  ri*lates  to 
bnsin(*ss  in  this  suit,  and  that  sin*  was  mistake*!!  w*hen  she 
sai(^  that  pai*t  of  tin*  book  s(‘al(*d  ii])  was  h(*i*  ])rivate  affairs, 
’fin*  pai*t  she  had  in  mind  when  sin*  spoke  of  her  ])rivate 
affaii's  W(‘re  pa'-ics  148,  lbl-lb2.  an  account  of*  ln*i*  personal 
affaii's,  lioiiseliold  (*xpenses.  All  tin*  i*(.*st  of  tin*  book 
i‘'*lates  to  proj)erly  in  eont  rox'ersy  in  this  suit.  She  made 
tin*  (*ntri(*s  in  tin*  book  from  tinn*  to  tinn*,  according  to  tin* 
dat(‘s. 

lu'c.  88-!)2:)  (’ouns(*l  foi*  plaintiff  resuming  his  examina¬ 
tion,  wit]n*ss  said  sin*  did  not  sec*  tin*  statenu‘nt  submitted 
by  ?\Ir.  Mo(*bs  to  ln*r  husband  as  to  tin*  cost  of  the  (j)  Stre(‘t 
p]*opt*i*ty:  do(*s  not  know  wln*tln*i*  Mr.  Moc*bs  submitted  a 
stat(*ment  of  cost  to  h(*r  husband.  Mi*.  (bn*roll  told  her 
Mr.  Mo(*bs  snbmitlt'd  a  stat(*nn*nt  :  did  not  t(*ll  ln*i*  what  this 
stat«‘nn*nt  inelinh*d.  Sin*  does  not  know*  if  any  notice*  was 
gi\’(*n  ln*r  that  it  ine-linl(*d  an  item  of  $100. 00  whie'li  Me^ebs 
had  ])aid  on  ae*count  of  the  pui*e*hase*  e)f  the  greiunel.  Mr. 

2b— 444ja 
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iur'iriiHMl  licr  ns  slnlrO  in  Imt  ;uis\V(‘i'  to  tin*  twelfth 
iiit(*n-oLiatoi‘y  that  the  eo>t  of  ila*  (j  Sti'eet  pi‘<>|)i‘rt y  wcuihl 
not  1m‘  nion*  than  >o  infoi-nu'jl  hei*  before  slii' 

.)!><  (leei(h*<l  to  ha\e  the  apai’tni(*nt  erected.  She  ex¬ 
pected  the  hnildinn’  to  cost  her  '"^S. .*{.),  tin*  dif- 

f<*i'en('e  lM*t\ve«‘n  <><>()  and  the  cost  of  the  lot.  Sin*  does 
not  I'eineinhcr  whelhei-  any  explanatnm  was  uiveii  ln*r  of 
the  exee.'"'  ainmint  n\(*r  .'S."),n(i()  of  this  ?r.’).7ti0  which  sin* 
hail  t(*sti!ied  >!ie  was  lohl  the  hnihliny,'  would  cost:  doi*s 
in)t  i'(*nieinher  if  sin*  has  teslilied  that  tin*  au’r(*(*nn*nt  of 
Moehs  was  to  hnild  a  huildiim’  for  Sin*  u’ot  a  hill 

from  the  ( ’ai-rell  Mlect  lac  ( ’oiiipany  for  tin*  woj-k  it  had  done 
on  tin*  Sti'eet  p!i»peiiy:  does  not  know  it  slu*  has  that 
I  dl :  or  w  hether  it  included  a  1')'^  protit  (Ui  tin*  work  to 
tin*  Carroll  r]h*clric  Company.  Xi*ither  ln*r  hushand  nor 
the  Cari’oII  Klectric  Company  has  any  pi*rsonal  or  business 
inti*i‘est  in  tin*  tj  Stri'ct  property,  din*  (J  str(‘t*t  pi’operty 
was  ti-a<h‘d.  Slie  does  not  rv*memher  wln*n  it  was  com- 
])letei!,  iir  if  it  was  about  dune  lld7).  It  was  trad(*il  ti) 
.Ml*.  W  arwick  i'or  a  lot  on  12lh  Street.  Sin*  made  that  tradi* 
thri  ULih  .Mr.  (’:irr<»l!;  slie  aiithori/.i'd  it  to  In*  inadi*.  ddie 
consideration  for  tiie  trade  was  that  sin*  shouhl  yet  the 
property  on  Idiii  St  reel,  the  yroiind.  ami  .Mr.  (’ai*roll  should 
i*rect  tin*  huildiiiL:'  “anil  any  profit  aft(*r  it  was  all  settled, 
th.at  I  should  recfi\-e  .^diKi  profit,  'fliat  is  tin*  r(*ason  1 
tradcil.  for  the  protit.  ainl  t(»  ohliyi*  Mr.  Carroll." 

Slu'iloes  m>t  r*‘niemhi‘r  at  what  liyuri*  thi*(^)  Street  jiroperty 
was  traded  to  .Mr.  Warwick:  does  not  ri*nienilK‘r  that  her 
hii.^'liand  told  her  that  it  was  put  in  al  in  tratle  for 

tin*  12th  Stri*i*t  priiperty. 

file  Special  .Ma>ter:  “What  was  the  cost  of  the  Street 
j)ro))erty .’  *  * 

Counsel  for  defendants:  ' 

d'ln*  Spin  ial  Master:  “d  hen,  if  the  cost  of  tin*  Street 
])rop(*rty  wa>  •"'.d.’l  to  yon,  I  understand  yiui  W(*re  to 
y(*t  from  tin*  property  on  d'welfth  Stri*et,  $S,7( >S.r).d.  Is  that 
ri-;ht.'" 

ddn*  Wilin*ss:  “  Ves." 

7)?)S  ddn*  Siiecial  .Master:  “How  W(,*re  von  to  he  paid 
that;" 

ddn*  Witness:  “It  was  all  setth*d.  Xot  until  this  dis])ute 
was  settled.  I  did  not  expect  any  settlement  at  all  in  any 
wav  until  after  this  is  decided." 
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'rin‘  Sp(‘i-ial  Mastio*:  “1  iiK^aiil,  Ocroi’c  tlio  dispute  be- 
uaip  that  b(‘iL;an  wliili*  lla*  Tweiftli  St  rend  buildiiiu;  was 
Lioiii.U'  up.’" 

'riK‘  \Vitii(‘ss:  “Ves." 

'rii(‘  Sp(‘c‘ial  .Mastc*}-:  “  I iefoia*  lliat  l)(‘i>;aii,  when  you 
b)aii(*(l  your  pi’opiuly  for  tlu*  IratU*,  what  was  the  promise 
to  you  about  ropaymeiit  (d*  tin*  ^SJOS.oo " 

d’h(*  Witness:  “WlaMievcr  it  was  eouveiiieiit  to  Mr.  Car- 


( Iu‘(*,  I<L’-0o:)  (’ouiisol  for  tlu*  plaintiff  I'esumiiii*'  exami¬ 
nation  of  witness  ask(Ml  hei-  if  it  was  not  a  fact  that  all  she 
liave  Mr.  (’arroll  was  a  elu'ek  for  $S()4.(H),  the  $2,000  worth 
ol‘  bonds,  the  ^ono.lK)  note  and  th(‘  $2,o00.(M)  note;  and  wil- 
iK'ss  i-(‘pll(‘d  s!i(‘  u-av(*  him  (‘vcu’ythiuii-  that  went  into  the 
Sti’eet  a])ai’lnient.  (^Jnestion  beine,'  rt'peated  she  an- 
swt'red ;  “that  and  eash:"  she  ,uav(‘  him  the  items  men- 
tioiKMl  and  eash  in  addition  to  those.  Asked  when  she 
tniMied  ov(‘i‘  the  additional  eash,  slu‘  said  Mr.  (’arroll  han¬ 
dled  that  for  hei’;  he  had  tin*  monev  Ivinu'  idh‘  to  invest  for 

•  «  » 

for  Inn*,  in  addition  to  the  $S04.  and  tin*  bonds.  She  does 
not  know  in  what  hank  he  had  tin*  inon(‘y  d(‘])osited;  does 
ind  renn'inlu'r  the  (‘Xaet  amount  <»f  additional  monev  of 
liers  he  had;  it  ('anie  in  juid  went  out  as  In*  handled  it  foi* 
In*!’;  does  not  I'eniendx'i’  approximately  how’  mneh ;  does 
not  know  if  it  wa>  mor-v*  than  $1,1)00;  does  not  know’  if  it 
was  h  ss  than  $o,000.  lie  had  it  lyinji,’  idle  in  bank.  She 
does  not  think  s'le  has  any  (‘iitiM's  in  In*!*  book  of  aecount 
sliowiiiLi-  how  mneh  mone\  he  had  for  her.  She  recalls  stat- 
inu’  that  the  in‘t  amount  din*  her  as  a  lA'snlt  of  tin*  sah*  or 
trad(*  of  tin*  Slr(*et  projierty  foi‘  tin*  i^ronnd  on  tin' 
oO!*  12th  Street  was  to  lx*  ])aid  to  ln*r  on  linal  adjustment 
of  aeeonnts  b(*tw(*en  t'ari'oll  iM(*etri(*  (’ompany  and 
Mo(*bs  and  hetw(‘(*n  ('arroll  Kh*etrie  ('om])any  and  ln*i’self. 
d'ln*  (^)  Str(*et  ))roperty  was  sold  or  trad(*d  b(*foi-(*  the  dis¬ 
pute*  ai'ose*  hetwe(*n  Mr.  Cai’roll  and  .Mr.  Moebs.  When  she 
sold  it  sin*  had  an  nndei’standini;-  what  she  w'as  to  <*:et  for 
it  :  that  nnih*i’standinL;‘  vns  that  sin*  was  to  ;;(*t  bae'k  w’hat 
sin*  ])nl  into  it  and  $o()().  Sin*  kin‘W  what  sin*  had  put  in  it. 
Sin*  has  ne\'ei‘  gotten  tin*  ^oOl),  has  not  s(*tth*d  it  yi*t.  Mdn* 
oi-ii;inal  aL;re*e*ment  was  that  sin*  was  to  it(*t  that  mon(*y  at 
tin*  eonveni(*ne(*  of  the  Carroll  Kl(*(‘trie  Co.;  after  the  dis¬ 
pute  arose  any  settlement  was  posti)oned  until  the  dispute 
W’as  settled. 
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(]u*(*.  0(>-lo.):)  At  tla*  (.1*  I ’Jn,  1017,  tlit* 

occii ricO  : 

(Vmii>cl  1‘or  j.laiiJlirr:  “1  will  ask  wlirtlicr  llu‘  c-liecks 
a^^kcd  tor  at  tin*  last  inoctiiiu'  can  now  l)c  ])ro(ln(*(‘(l. " 

(  onnscl  foi'  (li'rcndanls :  “(’oiniscl  foi-  llio  dcnnidants 
io])lios  that  tin*  cncc'lcs  liaxa*  not  keen  locatiMl  and  a  s(*ai‘(*li 
still  kcin-  niado  foi*  tlioin.  S(>ar('li  has  l>ccn  inadi‘  for 
tli(‘  check  sinks,  and  we  (‘.\?>ect  to  h*cat»*  tiunn,  and  to  1)0 
akie  to  ])rodn('e  liieni  at  the  next  hc'arini:’.  4'ho  account 
vith  tin*  \\  asliijiL^ton  and  ^soiithi*!’n  hank  is  keinu^'  ])r(‘|)ared 
and  v.’ill  he  ])]’odn('ed  at  tin*  next  hea I’ini:’. ' * 

'Idle  exaniinatioii  of  the  vitnc'ss  Frances  (i.  (  arroll  was 
then  continued. 

She  was  asked  how  she  ai’rivc'd  at  the  liu'nre  of  jfJ.dOO. 
wliich  she  was  to  i;-et  for  coiivc'vinu-  tin*  SircH'l  |)i*<»])(‘rt y 
to  1 .  \\aiv.icl\.  in  addition  to  what  she  put  into  tin*  jiro])- 
iniv,  and  answered  that  >he  did  it  a';  a  fa\’or  to  .Mr.  (’ar- 
roll.  to  t  I'ade  that  lor  the  I’Jth  Sti'eet  ])ropertv,  and  lOr  the 
lax  or  .Ml’.  (  arro!!  was  to  Lii'.'e  her  s^.itil)  in  c'xcess  jirolits. 
She  cannot  tcdl  wny  she  i!’a\ i‘  i*.  (’arroll  a  check  I'or  jnst 
lh(‘  anionnt  of  Sin*  rene-nikers  that  in '.Mr. 

t  ai’i’oll  s  aiiswc'r.  whicii  she*  adoplc'd  as  lu*r  own,  ho 
stall'd  it  was  <‘sliniated  tlial  the  cost  of  the  (J  Street 
a])ailnient  v.oitld  1  c*  a  iont  sin*  do(‘s  not  r(‘nn*ink(*r 

wlieii  that  ("-tiinato  was  made  or  win*  made  it.  .Vskcul  if 
she  I’enieinkt-red  Mie  c<e;t  of  the  yianind  for  the'  Street 
in’o]»eriy.  s!e*  said,  “  Ves,  i>y  referring’  to  the  paper.” 
-Vsked  how  niiii'h  it  wa"'-,  sin*  smd  she  did  not  I’enieinkc*!* 
tlie  ex<ict  aiimtiinl  ''  ol  (*’>  (*i‘\  tiiinn'.  She  sn])j)os(*s  tlie  u’l’oiind 
lor  the  (^1  Street  lO’opei’ly  cost  sl 1  1 .( )i ).  She  iU‘Ver  made 
an  application  to  anyono  for  a  knildinii’  loan  to  kiiihl  the 
apai’tnient  house  on  tin*  Stia*!*!  lot:  dex's  not  know  if  her 
liimkand  made  siicn  an  apinicat  ion ;  does  not  I’enu'mlx*!’ 
that^  In*  (‘Ver  nn'iit ioiit'd  it  to  h(*r  if  In*  did.  ddn*  c(*rti(icate 
ol  title*  i>sned  ky  tin*  d’ilh*  ln>iiranc'c‘  (’om])any  in  the  case 
(1  tin*  S  Strec'l,  the  two  d'  Strec-t  and  the  i)  Street  prop- 
e*rtn*s  w:is  in  iiei-  none*:  s’n*  does  not  know  if  tin'  title*  was 
exaniiin*d  iiy  a  lawyer  or  tlie  ddih*  (’ompaiiy.  S!ie  did  not 
make*  any  casli  adi'  am  i*s  for  tlie  purchase*  of  the  lOth  Street 
])roi)e*rty:  do.-s  not  rc'nieinkcr  w  hen  it  was  de(*de*el;  eloes  not 
know  if  the  deed  was  made*  directly  to  her.  She  held  and 
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still  holds  tith'  to  lOlji  Sh*('('{  pi'opcM’iy  in  Ium*  iirirno.  Slio 
romomhers  (.‘X(‘ciilinLi-  a  (UmhI  of  trust  of  $l!0,0()0,  socnrhig*  a 
Jrl.")  000  advaTK'O  froTii  tln‘  Uiiildini;*  ,\sso('iat ion  on  tho  10th 
St  root  ])ro])(‘i*ty ;  does  not  iMnTnnnhc'r  wln'thor  sho  I’oad  tho 
(h*ed  of  trust  or  \vhoth(‘r  it  roritod  that  tlio  lOlh  Street 
])roperty  was  her  soh‘  and  s(*pai‘ate  ])ro])erty.  The  only 
thing  was  she  just  held  it  in  lu‘r  name;  she  had  nothing  to 
do  with  th(‘  loth  Str(M‘t  ])i‘operty.  AskcMl  if  she  knows 
what  the  expr(‘ssion  “soI(‘  and  s(‘])arat('  estate"  nu'ans,  wit- 
n(‘ss  i’ei)li(‘d  in  tlu'  aflirmative.  Askcul  why  tlje  title  to  tho 
loth  StiXH't  pro])erty  was  put  in  lu'r  name,  did  sin*  liave 
anv  intei-est  in  it,  she  s;iid  “Xo."  At  th(‘  time  Mr.  (\ar- 
roll  had  a  jndgriient  ov('r  him  of  sli(‘  sn])posed 
()01  al)ont  ^ro.OOO  ami  M  i\  Moehs  had  it  about  ^>10,000,  so 
thei’efore  th(‘y  ])ut  it  in  her  name  so  they  could 
build  it.  Sh(‘  do(‘s  not  rimunubio’  in  what  suit  th(‘ 
judgment  was  rmnh'red  against  Ino’  husband:  tliat  is  what 
Mr.  Carroll  told  hei’.  She  does  not  i‘'miemb(‘i’  that  sh(‘  (‘ver 
notilu‘d  Mr.  Mo(*bs  that  sIh'  was  laanly  upon  a  ]n*o])(‘r  ac¬ 
counting  of  tli<‘  cost  of  ('oust  lau't  inn  of  the  Sti‘e(‘t  pi’o])- 
(M'ty  to  ])ay  him  a  iH'asonabh*  builder's  coiTTmission  for 
buihling’  tin*  Street  pi'opert}'.  Aslo'd  if  sin*  was  to  ])ay 
him  a  la'asonable  )»nilder's  eonnnission  for  bnihling  tin* 
Strc'et  property,  she  a.nsw(*ri‘d  “^^'s."  Ask(*d  how  she 
communicated  that  to  Moebs,  she  said  Mi*.  Carroll  attended 
to  it.  She  does  not  know  wlien  she  sent  the  message  to 
^fr.  Moebs  communicating  tliat,  or  wlietlier  it  was  before 
or  after  the  com})letion  of  tin*  (>  Street  property.  Asked 
if  sin*  ever  demand(‘d  anv  acc'ounting  from  Moebs  of  the 
cost  of  tin*  Strc'et  ])roj)erty  sin*  said.  Xo,  Mi*.  Carroll  at¬ 
tended  to  that  ;  she  nevc'r  w;*ote  him  any  letter  or  s(*nt  him 

anv  message*  h(*rsc‘lf.  Sin*  has  m*V(*i*  received  anv  written 

«  • 

demand  from  Mi*.  Mo(*bs  fnr  an  acecninling  foi*  tin*  r(*nts 
and  ])i*o(its  fi*nm  the*  \arinus  j eropc*!*! i(‘s.  Sin*  do(*s  not 
think  sin*  e\’(*r  made*  a  statenn*nt  nf  a.ll  tin*  i*(‘nts  of  tln*s{^ 
])roperti(*s  and  sent  it  to  Mi*.  .Mo(*bs.  ddn*  TJth  Str(*(d  pro})- 
erty  was  im|)rf>ved  by  a  building  for  whicli  a  trade  liad 
b(*(‘n  made*.  Sin*  had  not  hold  title  to  tin*  'rw(*lfth  Street 
])ro))erty.  Sin*  do(*s  not  know  if  tin*  liih*  is  in  h(*r  name; 
do(*s  not  think  so.  Sin*  does  not  know  wheih(*r  sin*  held  it 
in  trust  for  any  p(*rsons  or  not.  Sin*  was  Id  y(*ars  of  age 
in  Idl'J  when  sin*  bought  tin*  ^^LkoOt)  and  tin*  ifotM)  notes. 
When  sin*  made  that  ])urchase  sin*  made  it  through  ^Ir. 
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tin*  locjil  court,  oi*  I’ullici"  .'nIk*  1(*i  liiiii  do  <‘\'crvi]iiii<_i'  iOr  her 
ns  .Lniurdiuu.  A.-uiii  usked  if  Mr.  (Mi-rolTliud  T.een  up- 
point(‘d  hy  lie*  (’ouiM  ;is  -iiurdiuii  (»f  her  estate,  s!i«‘  re¬ 
plied  ill  tin*  iiei^alixe.  She  did  not  ha\’e  ai!\'  yjinrd 
<d  hei*  estate;  nolle  liad  e\er  l>een  appointed 
h\  the  (  ourt.  I  lie  inoin*y  ii>e(l  l»y  ln*r  in  jiavuieiit 
tor  th(‘  notes  was  not  --iveii  to  liei*  hy  Mr.  (’arrthl;  it  was 
h(‘r  own  nioinw :  also  the  $*_!,:)()()  she  yave  Mr.  (  ar'ndl  f(.r 
th(‘  pni‘chase  ot  the  lahnlatiiii:'  Macliiiie  l»onds.  Sin*  has 
testili(*d  that  in  a<lditioii  to  the  notes  for  S*J,.')(i()  and  S.'iOn 
and  the  .sJ,o(M)  worth  <d  hoinls  .Mr.  t’arroll  had  iiioik'v  ol 
hers  which  he  had  placed  in  senne  hank  to  her  credit. 

“tj.  \  on  did  not  recall  at  that  linie  jn^t  how  iniicli  it  was. 
Mv  pnestioii  now  i>  it  yon  can  explain  why,  if  he  had  nioiiex 
of  yonrs  in  hanks,  y.ni  -ave  him  the  check  for 

(k)nnsel  for  defendants :  “1  ohji-ei  to  that  <piest  ion,  first , 
<m  tin*  propositi<m  that  tin*  Ssii-h  has  heeii  yom*  ov.*r,  and 
.s(‘condly.  as  I  nn(h‘rstainl  it,  Mrs.  ( ’arroll  never  testihed 
that  she  e-av(‘  Mi*.  (Mrrchl  a  check  for.Ssnt." 

1  In*  Special  .Master:  *‘l  understand  she  did  so  testily.  ' 
('onnsel  for  def(*ndants :  “Xo;  1  think  not.  Sin*  sup¬ 
posed  It  Would  appear  in  her  hook'  il  sin*  L:a\e  him  a  cheek' 
for  it." 

Tin*  Sp(*cial  .Mast(*r:  “I  think  sin*  testified  to  that  in 
tin*  ht*n 1 11  n  1 11 '.i ,  when  i^oiny  o\'er  tin*  hook'  ol  account,  w'ln*n 
she  .said  it  was  her  own  hook  ot  account. " 

(  oiiiisi*!  tor  d(*t (‘lidants :  “She  said  it  was  time  that  the 
l)ook  ot  aeconiit  contained  tin*  items  tak(*n  from  the  stnhs 
of  In*!-  checks,  d  hen*  is  an  aru'iimeiit  then*  that  she  did 
sa.v  sin*  i:av(*  .Mr.  (’arroll  a  check,  I  sipipose." 

C’onnsel  for  jilaintiff:  “In  view  of  tin*  discussion  I  will 
R'-'k  this  tnrtiier  ‘iiiestion.  Ask'ed  what  sin*  meant  hy  ]>i’r 
answer  to  tin*  'fw-elfth  inU‘rrouatory  “1  d(*li\'(*red  to  mv 
hnsliaiid  ahont  .Ssiiil  cash,  real  estati*  iiolc'S  tor 
()ho  S. ),()()()  and  bonds  .S’J,.)(i(),  '  did  she  dt*li\'(*r  anv  mon(*y 

to  him  at  all,  sin*  stated  In*  had  a  yood  hit  of  casli  of 
h(*rs.  Asked  it  sin*  d(*livered  to  her  hnshand  ahont  tin*  time 
inentioin*d  in  her  answer  .SSOI).  in  ca.sh  or  in  a  cln*ck,  she 
replied  In*  had  that  of  ln*rs:  had  il  for  her. 

The  Sp(*cial  .Mast(*r:  “On  payt*  ikd  of  the  record,  in  in¬ 
ter  roiratinir  Mrs.  (’arroll,  ahont  the  pni-chase  of  the  P>vrin‘ 
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note,  this  (jiu'stioii  and  answer  a])poar:  ‘Vonr  attention  has 

IxMMi  called  hv  voni*  hnshand  and  vour  eonnsel  to  a  lead 

*  •  • 

|)i*neil  (Mitrv  opposite'  tin*  (‘iitry  in  yonr  hook  ol*  aeeonnt. 
What  is  the  dat(“  in  that  pa])(*r’  and  tin*  answei-  is;  ‘A.  d-2()- 
L”).  All  this  was  taken  from  the  stnhs  of  my  elu'ek  hook.’ 
'riien  on  ])aye  ’Jl>  tin'  witness  road  t!n‘  oiitry  from  the  ae¬ 
eonnt  hook  ;fS()4.  1  think  that  llu'  re't'ord  will  show  that 

she  has  said  more  than  onees  that  sIk'  <;avi‘  him  $804. 

— .  “In  the  ])art  whieh  yon  iH*ad  on  ])a^u(‘s  4o  and  44  ‘Did 
yon  give  him  a  eheek  for  88(H)/  A.  1  g/vi'  him  tin*  honds. 

(A  Ihit  von  sav  8S()().  in  cash.’  A.  1  do  not  rememher 

V  •  •  ' 

that,  I  wilt  look  and  si‘(‘. 

Q.  Will  it  appoar  fi’om  yoni'  hook  wln'tln'r  it  was  a  eheek 
or  eash  /  A.  I  will  have  to  look. 

Would  not  that  api)oar  in  (ln‘  invosiment  ae'eonnt  !  A. 
If  I  u’ive  it  hv  clH'ek  it  wonld  ho  in  ]nv  hook. 

(^).  It  is  in  yonr  hook  is  it  not,  nndor  ile'in  of  March  8, 
aeeonnt  L’llS  (^)  Stn'i't,  8804.'  A.  Vos." 

(’onnsel  for  dofendants:  ‘*'rhe  situation  is,  aee'ording  to 
her  hest  rooollootion - 

The  Sj  )(,‘eial  Mast(‘r:  “Sho  said  that  hook  was  made'  from 
ln*r  stnhs." 

('onnsol  foi’  dofemdanls:  “Wo  think  W(*  can  locate*  tin; 
cheek  stnhs  and  wo  aro  oeeiiiidoiit  we*  i*an  locate*  this 
(504  8804.  e‘he*ck,  aiiel  that  will  sjx'ak  foi‘  i(se*lf,  hocanse 

it  is  ]»lainly  appare*nt  that  Mrs.  (’arre)ll  is  simply 
testifving  fre)ni  the  hest  of  hoi*  ]‘e*e‘e)lle*ctie)n  ahead  these 
matters,  anel  if  we  ha\c*  ele)cnme‘nlary  proe)f  of  (*vidence, 
that  will  s])e*ak  for  itself." 

The  S])ee*iad  /Maste*r:  “This  ejne'stie)!!  w'as  if  Mi’,  (kirroll 
had  he*r  memoy  in  his  peissossiem,  why  sin*  ga\'e*  him  a  che*ck.” 

Connse*!  for  de*fcnefant  s ;  “I  lor  la>l  .nisw(*r  was  that  shei 
gave*  him  tliat  ami  e»the*r  monov.  llo\\c\'(*r  the*  re-ceii-els  w’ill 
he  ])roelne*e*el  ami  thoy  will  spoak  fe>i’  t In'insol ve*s. " 

(Kec.  I0o-I0(5:)  (’einiise*!  for  1  )e‘f(*nelants :  “1  me>vo  that 
the  entire  exaniinatie)n  of  this  witn(*ss  iie*  .stricken  from  the 
record,  n])on  the  gre)nnels  state*el  in  t!ie*  (*ai’ly  t>ai’t  of  her 
examinat ie)n,  nam(*ly,  that  the*re*  is  no  rieht  on  the*  part  of 
the  plaintiff  tee  e*re)ss  c*xamine*  this  d<*l\*nelaid  e)n  he-i-  answer 
anel  1  alse»  re*ne*w  the*  vai’ieais  ohJ(*e*t ieais  1  have*  maele*  from 
time*  te»  time*,  which  prae-t ie-ally  ameamt  te)  an  ohJectie)n  te) 
the  entire  cre)ss  (*xaminat ion,  that  the*  examinat ieai  is  not 
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ill  jmy  wise  rcspoiisivr  to  llir  ;ni>\V(*r  of  Mrs.  (Mrr<>ll.  T 
assiinu*  that  cross  cxaiiiinat ion  of  an  answer  must  lx*  mxni 

t  Ik*  saiin*  t  licorv  that  t  In*  ordina  rv  cross  cxaniinal  ion  t)\‘  wit  - 

•  • 

nesses  is  com liict e<  1,  ami  iiiiisl  lx*  ri'sjxnisive  to  a  diri'ct 
examinat i(ni,  and  in  this  casi*  it  must  he  responsive  to  an 
answ(‘r.  I  move  that  tin*  entire*  deposition  lx*  strick(*n  out 
on  (*itlK*r,  or  both  of  th(*s(*  grounds.** 

'riu*  Special  Master:  “'fin*  inotioii  is  n-fnsed.*' 

(’onns(*l  for  defc'iidants :  “1  note  an  exception.  I  decline 
to  (*xaniim*  this  witness  (*xc(*pt  as  a  witm-ss  of  the  plain¬ 
tiff." 

(‘onnsel  for  jtlaintiff:  ‘*1  ohjrct  to  snch  examination.  1 

mav  state*  for  the*  record  that  1  am  willinu’  that  e-oiinsel 

•  * 

may  e*xamine  the*  witne*ss  witheenl,  at  this  time*.  ]»re‘- 
hd.')  jmiie'iiiLf  his  riiiht  tee  insist  upon  whe*the*r  the*  ele*fe*nd- 
aiit  is,  in  law,  a  witne*ss  for  tin*  plaintiff  e»r  is  prop- 
e‘rlv  creess  e*xamine*el  as  a  witm*ss  for  the*  elefe*nelant . " 

( Iu*e*.  Hh-lld:)  At  tin*  se*ssion  of  Mare*h  I’d,  II) IS  Harry 
\i.  (’arredl.  tin*  ele*fenelant ,  was  e*alle*el  to  te*stify  hy  connse*! 
feer  the*  plaintiff. 

Heeiinse*!  for  plaintiff:  “'This  witness  i>  calleel  as  one*  of 
the*  ele*fe*ndant  s  in  the*  aho\e  e*ntith*el  e-aiise*  feer  the*  pui'jeeese 
eef  e*reess-e*xaminat  ieeii  eeii  the*  part  eef  the*  pla  i  lit  i  l*f.  " 

(’emiise*!  feer  ele*fe*mlant  s :  “If  the*  Maste*r  ph*as(*s,  we*  re*- 
se*rvi<'e*  the*  same*  eeleje*ct ieen  that  We*  re*se*rve*el  as  tee  the*  cre)ss 
examinatieeii  eef  Mrs.  Frances  (I.  (’arroll  ami  eh*sire  tee  mete* 
an  e*xception." 

'File  Spe*e'ial  Maste*r:  “'I'ln*  same*  riiliny." 

(’eeiiiise*!  feer  ele*fe*nelants :  “If  the*  same*  rnliim'  is  made*." 
'The*  Spe*e‘ial  Maste*r:  “'The*  same*  nilinu’  is  inaeh*,  ami  an 
e*xe*e*pt ieeii  is  re*se*r\'eel. " 

\Vitm*ss  te*stilie*el  he*  hael  maeh*  an  inve-sl iuat ieeii,  hnt  lias 
met  lx*e*n  ahU*  tee  Ieee*ate*  the*  e*he*e'k  feer  ^*^Sd4.  ami  seeille  e'e*nts 
ii’ive*n  tee  him  ley  Mrs.  (’arreell.  lie*  has  lee*e*n  ahh*  tee  eh*- 
te*rmim*  that  a  e'he*ck  feer  that  aimennt  was  L:ive*n  tee  him.  lie* 
is  ne)t  pre*pare*el  tee  say  that  the*  elate*  eef  the*  che*ck  e*eerre* 
speemls  tee  the*  e*ntrv  een  Mrs.  (’arreelFs  heeeeks.  He*  has  met 
the*  e*he*e'k.  it  was  a  e*he*e‘k  eef  the*  leiiihlinu’  aiiel  Heean  As- 
seee'iatiem  inaeh*  payable*  tee  Mrs.  ( 'arreell  eer  tee  hinise-lf  a- 
a,ii'e*nt  feer  Mrs.  ('arreell.  d'lie*  e*he*e-k  sheenlel  be*  in  tin* 
hands  eef  tin*  eeriuinal  make*r,  the*  Ibiilelinu*  ami  Jamn  As- 
sociatieen  een  dth  Stre*e*t  ne*ar  Xe*w  Veerk  Ave*inu*,  the*  eeiic  that 
Mr.  Mike*  Shuuhrm*  is  intcre*ste*el  in.  Ik*  d(K*s  met  recall 
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dofiiiitoly  liow  the  clu'ck  w;is  in;i(t(‘  pay.il)!!* ;  or  wIk'IIuo*  it. 

w  as  (‘IK joi'sed  l>y  i-s.  (kiri’c^ll  to  liis  oi’dc'r.  It  was 
(((Ki  ni\(‘ii  ill  pjiyinciit  toi*  pi’oporiv  owned  tiy  Mrs.  Car- 
roll.  It  iniiiiit  1k‘  t(‘i'iiK‘d  a  pai’elia.so  hy  the  associa¬ 
tion  ;  th(‘y  W(‘i-(‘  retni-ninu-  (‘crtain  inonc'y  that  Mrs.  (Mrroll 
had.  ([(‘posited  on  a('connt  of  property  in  whieli  tliey  were 
intei-ested :  it  was  not  any  of  the  prop(‘rty  in  this  suit.  He 
has  l,(‘en  nna])le  to  locat(‘  tin*  check  for  whi(‘li  ap- 

p(‘ai(‘d  on  Mrs.  (  ai’roll  s  dishiii’senient  ac('onnt  in  coniK'c- 
tion  with  tlK‘  pni’ehase  ot  c<‘rtaiii  IkhkIs;  has  not  til'kU*  any 
seai'(*h  for  it. 

\\  ill  yon  have  a  seai'cli  made  I'oi-  that  ch(*ck.'" 

Comisel^  foi*  (lelV'iidant  “My  ri'eollect ion  alunit  that  is 
N(i\  in(l(*tinit(‘  now,  hiit  I  am  snr(‘  th(‘i‘(‘  has  in.d  heem  any 
i‘(‘(|nest  for  such  search 

(d)iins(‘I  for  plaintiff:  “  V(*s,  1  think  l!i(‘re  was." 

Counsel  for  d(‘fen(Iants :  “Your  id(‘nt  ilicat  ion  of  the 
che(‘k  is  \ei-y  in(h‘linite.  1  do  not  I'eeall  exact Iv  wliat  you 
ar(‘  referi-in.i»'  to,  ]nys(‘lf.*' 

t'ounsel  f(»i-  jilaintiff:  “I  will  try  to  idi'iitify  it  in  Mrs. 
t 'ari'oll 's  test  iinony.  I  ('ull  your  at  tent  ion  to  payi*  Lh*;  of  th(‘ 
dei)osition  of  Mrs.  (’arrod.  in  wiiich  she  was  (pu'st ioiu'd 
‘•dH)ut  an  (‘iitry  under  date  of  Muivh  ‘JO,  and  s!k‘  makes 

an  answ(‘r  to  a  (pu'stion  eoiieeriiin^-  tine  le:id  ]i!‘neil  ('nti*v 
th(*i*e,  that  tin*  (‘iitiw  in  her  hook  (.f  aeeount  was  tako'ii  from 
the  stubs  ot  her  check  liook  aanl  tln'ii  she  is  asked  wheth(‘r 
tlios(‘  bonds  were  bou,i;-lit  on  Maivli  Ibi:),  or  wh(‘ther  she 
liad  them  pre\’iously. 

t  ounsi‘1  loi  d(*i eiK la n t s  ;  ^‘1  (lo  not  r(*call  1k‘1’  t(*st if\’im'‘ 
that  she  ,iirav(‘  a  elu'ek,  or  anythinu-  (.f  that  kind,  for  s^lhbOO  to 
pni’ehase  these  bonds. 

(  kmns(‘l  for  j)laintiff :  “Sin*  is  asked  a  piles)  ion  then,  pa.u’e 
-•).  ‘(J.  Is  it  your  exiilaiial i(ni  ol'  the  ab.-ene(‘  (*f  a  date*  lieia* 
that  on  the  ch(‘ek  for  s^lh. ■)()()  wii!)  wldeli  you  bouyht  th(‘se 
bonds  that  you  omit1(‘d  to  put  the  dat(‘  of  the  elu'ck.^’ 
t)b7  And  Mrs.  Carroll's  answer  is  “V(‘s." 

t’oiinsel  for  (h'feiidaiit.^  :  “W'ell,  that  is  youi*  state¬ 
ment  that  it  w’as  on  a  check." 

(  on n sel  fo i  ( le { ( * n da n ! s  :  “  X < > w  ,  1 1 1 e  < j u e.'> 1 1 oi i  is  wh et  hc‘r 
h(‘ had  a  cli(‘ck  by  li(‘r  for  that  amount  at  that  time.’  Is  that, 
tin*  (piestion  .'" 

(k)unsel  for  plaintiff:  “Yes.  'riu*  (piestion  is,  I  would 
like  to  hav(‘  the  check  produced  if  it  is  in  existence." 


410 


n.  i:.  CAKKOLL  KT  AL.  VS.  .7.  J. 


nil  1 1  St  *1  i  nr  ( li  ’it  !!( hill  I  >  :  ’  ’ ! !  1 1  1  ill  n>:  i>{  niicv  and  ('an  l)o 
Incalnil,  nf  (‘niir'>f  v.c  Will  |»rn<liic(*  it,  l)iit  \V(*  do  not  admit 
niid  Ml.  <  airiM  imt  !  •*-.!  i  fuM !,  ami  imitlior  lias  .Mi’s,  ('ar 
ml!  tnvtiiitMt  direct,  tli.’it  tiii’i’c  wa.-'  >iic!i  a  cliock." 

I  he  SjMTial  Ma^  tc)  :  “l^et  me  sec.  Mr.  dohimon  lias  not 
l.oeli  hern  hcinl'e,  aild  I  tie  not  kimw  wlll'llici’  lit*  lias  C’CJIK' 
o\'cr  this  rernrd  nr  ii(»t.  .Mrs.  ('arroll  did  t(‘slity  that  tli(*sn 
cnlrics  in  tin*  honk  acvoiint  were  takam  Troin  inn’  cliovks,  and 
tlmsc  item-  that  he  is  imiiiirim^’  ahont,  art*  tin*  iti'ins  as  to 
^'•lich  he  .-iM'cihcaily  aiiil  at  lenu'th  t'ross-cxamiimd  Mrs. 
('ari’olh  the  item  and  tiie  s"J,dt)()  item,  which  slu*  jiaid 

Inr  lioiid-  which  Mr.  <  armll  imiiLvlit  tor  hei’.  and  at*tt‘rwards 
coiix’ertcd  and  used;  that  is  the  record." 

t  niiii-e!  ji>r  I  let  e'K  la  lit  > :  ‘*.\iid.  a.-  I  say,  wt*  arc  per- 
lectiy  williia.i'  to  protiace  tic*  clieclv-." 

1  he  Sjieeia!  .Ma.-lei’;  “And  at  a  snhstM jiieiit  licarinii’  von 
stal'*d  that  .Ml’.-,  (’arrtil!  won!.!  ha\’e  a  search  math*  and  s(*c 
it  .-lit*  ( ciild  protliice  ail}’  oi  tlios'*  ch(*cks  or  stnhs." 

<  niiiisel  lor  del eiida lit s :  “  ^’es.  and  I  must  conl‘i“Ss  that 
1  lie's  let  I  et  i  tn  !nnk  iiito  tilt*  t|nestioii  ot’  prodiiciiit:;  tin* 
SI  id >s.  ’  * 

<  onii-el  I  or  1  )la  i  111 !  i  1  :  “Will  \’ttii  tlieii,  at  the  lU'Xt  m(*et- 

iiiLi'.  .-late  inr  ll.'e  recor'i,  w!ieth(*r  a  search  has  heeii 
ma'ic  |nr  liial  cht  t'U',  iiimI  il  -iich  search  has  Ix'en 
tiEide  and  tie*  t  heck  can  h**  hn-ated,  will  von  product* 

it.’" 

t’onn.-el  for  defemhiiit :  “I  will  .-late*  that  I  will  make*  a 
st-ai’ch  tor  and  produce,  it  j)o-.-iol(*,  tin*  stnhs  and  the  checks 
— all  of  them.*  * 

Tin*  SjM-cial  Ma-lcr:  “I’*or  tin*  items  in  (in(*stion." 

<  oiiiisel  Inr  del eiidanl - :  “  Ve<.  sir.  I  will  product*  what 
We  ha\  (‘,  and  liie\’  wdl  Sjicais  lor  t hems(>l\’es,  ot’  course*." 

i  tmnsel  t.n;-  d :  i t  a n. M ’J I x  ;  “.\>  I  iindei’st and,  Mr.  (’arnsi, 

}  <m  Vv’aijt  really  }H’<Mliieed  !:ere,  e\'(‘r}'  check  is.sned  h\'  Mrs. 

(  arroll  aeain-t  her  o\\  n  awconiit  for  aiiv  part  of  tln*se  trans- 

cations.'*' 

( ’otinse!  tor  jilainl  ill  :  “  Wd*!h  !  do  not  want  (piitt*  so  much 
a^  tliat.  ll  siie  will  prodm-e  the  check-  and  tlu*  cln*ck  stnhs, 
hilt  especiall}’  the  checia-  i’ttr  liinse  iteiim  which  art*  i*«*ferrt*d 
t‘>  ill  the  exhihit  marki'd  “  hh  (i.  ( X(».  1,"  (‘iititlotl  ‘A 
transcript  1  rom  the  hook  nt  !•  ranees  (i.  ('arroll,*  ‘Invt'st- 
ment  Acconnty  .vhowim^-  ileins  alVect in*..!-  this  suit,  and  mon* 
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cspocially  the  item  of  this  (‘xhil)il  under  date  of  March  20 
‘lloiids  $2,r)00.'  ” 

( lu*c.  114-117:)  Witness  eoiit  inncd  :  11(*  atteiahMl  wry 
lai*,i;*(*Iy  {o  Mrs.  (Mri’olTs  l>nsiii(‘-s  affairs.  Il(*r  funds  have 
been  de]>osited,  sinet'  HMlh  tlie  h.o'xinninu,’  of  lh(*s(‘  ti*ansac- 
tinns,  in  the  Wasliinuton  iV  Sontiierii  Hank,  tin*  M(‘!vhants 
Hank,  th(‘  .Mniisi'v  'ki  nsl  (’oinpaiiy.  aial  in  his  acconiit  at  the 
( ’oinniei’cial  Hank;  in  tin'  first  tlirei*  l)aiiks  in  Inn*  name.  In 
laO’manice  to  t h(‘ ( knnnuM'eial  Xalional  Hank  h(‘niiLi’ht  receive 
a  clu'ck  for  hei-  payahh*  to  himself,  and  many  tinu's  lie  would 
deposit  it  in  his  hank  and  ri'clu'ek  to  lu'r.  Ih*  has  r(‘ceived 
mon(‘ys  from  hm-  wliicli  In*  dopositi'd  in  tin*  Comnunvial 
Xational  Hank;  that  sonn‘  of  tho'-e  amounts  ('oriH'spond  to 
the  itc'ins  in  this  transcript.  Ih'  will  not  attempt  to  say 
whi('h,  hnt  he  se('s  one  wln'i’e  sin*  loaned  him  $7)00, 
()00  Anu’iist  2,  1102.  l)e|MJsii.>  hy  him  (»f  hm*  funds  in  the 
Conmnn’cial  Xational  Hank  wm-e  loans  to  him  from 
her,  (‘.\c(‘])t  perhaps,  where  In*  paid  out  sonnet hiiiii:  on  ac¬ 
count  and  th(‘n  she  would  i-(‘tnrn  it  to  him;  tlu'ii  he  would 
d(*posit  the  amount  she  would  rt'tnrn  in  his  a('(‘onnt  in  tin* 
( k)mnu*i‘cial  Xational  Hank,  lie  did  ke(‘p  a  separati*  ac¬ 
count  of  till*  mom*ys  or  seeniaties  of  .Mi's.  ('arr(»ll  which  he 
had  from  tinn*  to  tinn*  in  his  ) nisscssioii ;  not  in  a  hook  hut 
on  a  slip  Ik*  would  eai'ry  in  his  h.ox;  a  pernniiK*nl  r(*cord, 
just  a  card.  I  h*  had  (un*  of  thos(*  tin  boxes  that  In*  k(*pt 
those  thini‘’S  in,  and  In*  would  note  th(*se  ihinu's  as  they 
would  come  to  him  and  when  they  would  lea\’e  him,  for  his 
information.  He  did  not  d(*s1rov  thos(‘  cards;  it  was  the 
only  record  Ik*  (‘ver  had  and  he  still  has  th.at;  Just  on  one 
card  he  thinks,  the  t ixmsact ions  W(*r(*  not  so  numerous.  He 
has  d»*])osited  bonds  or  s(*curities  or  promissoi‘y  notes  be- 
loirulny  to  .Mrs.  (kirroH  in  a  bail!:  (!r  safe  d'*posit  b(;x ;  he 
carried  them  in  the  rnion  Sa\  inu-  H.ank  in  his  saft*  de]K)sI1 
box  for  a  whih*,  and  In*  ha>-  borrowed  moin‘y  on  tln*m, 
handlin.i;’  it  thi'oimh  tin*  (  Mr  roll  Hlect  lac  (  kunpaiiy.  lb*  do(*s 
not  recall  haviiii;’  d(*])osit('d  any  of  tin*  not(*s  oi*  other  securi¬ 
ties  owned  by  .Mrs.  (Mrroll  in  bank  for  colh*ction.  He  k(*pt 
a  record  ri<>*ht  in  the  box  itself  on  this  tick(*t  (»f  any  de)>osils 
of  notes  or  securiti(*s  of  ln*rs  that  W(*!-e  in  his  poss(*ssion. 
H(‘  has  n(*v(‘r  d(*p(»sit(*d  any  I'unds  b(*loim-in:;’  to  In*!*  since 
IbHd  exc(*pl,  as  explaiin*d,  in  t h  *  ( 'oninn*rciai  .Xational  Hank. 

(K(*c.  117-127):)  He  says  the  Hai*roll  Kl(*cti-ic  Company  is 
composed  of  himself  and  his  brother  Louis,  and  no  other 


n.  K.  CAr.noT.L  f.t  at.,  vs.  j.  .t. 


f  -» o 
1  _ 


juiil’ic?.  Hot  (Mjiinlly,  lie,  wi { ijcss,  ]r!\  iii'4’  t:i(‘  pi’iiicij^nl  iiitoi’- 
<  st  t lie] I'i  11.  1 1(*  jiH>  l\ii(>\vii  All*.  A!o(*!ts  toil  v(*Hrs* 

li;nl  known  l.im  noonii  I'oiji*  yc;:T*s  licl’oro  tlu*  tir.'^t  of  tlioso 

I  1  <  1 11  S»  1  ('t  !  ( >  1 1  S  took  pllKM*.  lit*  lltld  l)C(.‘ll  (loill^** 

(510  l)u>iii(*.ss  witli  liiin  hctwooii  IfMiS  and  1012;  tli(‘y  liaif, 
as  tile  (’aiTolI  I'Joc!  i-ic  (’oinpaiiy,  furnished  and  in- 
st,dlt*-.l  tlu*  (*l»*('t  ri(*al  opiiipni<*i)t  and  I’id  riyoral  ion  a])])aratus 
nnd  sold  him  iiK'rcliandis**  at  varoiiv  limos,  in  tlmir  limy 
pliaiioos,  etc.,  in  ('onncrtion  with  AIocl.s*  hiiildiim*  opora- 
lions.  l  ie  ronionii.oj  s  the  Ivxccni  i\-t*  .\partnicn1  lOnisi*  at 
l()tli  A:  Xowton  Sti-cots;  it  was  h(‘in--  Oiiilt  in  1!)()S,  apjiroxi- 
inatoly.  ahoiii  tin*  hcn-innin-  (.f  hi^  avMimiintanoo  witli  Moohs. 
Ill**  ch'ctiic  \\(.*i!..  ifit-n*  wa-'"  done  hy  him  not  as  a  suh-c*on- 
irn  -t'O-  onl  a.'  a  con;  i  a*  lor  woikin-*  for  Air.  Aloohs,  who  was 
the  o\\n*‘i.  lie  <!(;(•>  ii*)t  know  what  the  apartment  honso 
<*'»>t;  doe<  n.'>l  know  if  it  wa-  aronmi  $4S,()(>l).  Tln^y  made 
A.  1 .  .\ioc!»s  the  proposition,  he  hehexo-s,  iji  writiiiLT,  to  fnr- 
'l'*!'ii''  Work  tliore;  a  pr.>position  to  do  certain 
wi.rk  t  h**!  ••  as  Ah  .•!  <  mi;  iii-ed.  p,*i-liap>  hy  plan  and  specilica- 
^*'’*‘*  ^lo'ii  nlofos  caiiK*  to  see  witness,  had  some  prop(‘rty 
lor  s.-ile  at  !''(;!»  Xewton  Sii*,M*t  and  made  an  olVer  to  tradm 
\\iln.‘Ss  look  tna!  propfi'ty  pa»!ly  or  wholly  in  trade*,  lie* 
reme*mhms  a  re.w  (.f  elw.  llin-  h.mses  e*r.*cl<*el  hy  Modis  on 
Xe‘\\  liaiiiji.s!  ii’i*  .\\en!;i‘  sliorlly  atte*r  the*  Mxee-nt i\'(*  apart- 
ine'nt  ho!i''<*  Was  completed:  did  i*!ect  ri‘‘al  weirk  there.  Ilis 
v.eiik  ejn  tin*  proposition  a.moiiiiled  lie.*  should  sav  to  less 
tiian  SPM).  Ih*  has  no  idea  r^aiiicl  at  tlu*  time,  as  to  the  cost 
e'f  tlu*  whole  pre.jiosit ion,  whetiu'i*  ^f'ln.OOO  or  not.  Asked  if 
the*  iu*xt  hnsinoss  was  the  lM*ace*n  Apartnu*nt  house,  he  re- 
plie*<l  that  li'*  w.ad'l  not  >ay  if;at  was  tile  next  om*,  hut  tlu'y 
li.'ul  a  hii^iiie-ss  t  ransae'i  ion  liier**;  it  is  an  ajiartment  house* 
*‘5  enu*  oi  mol  a  .'stOfies,  had  a  hasament  a4nel  one*  eu*  me>re 
lleiors;  does  Hot  k:ie»w  that  it  was  an  apartme*nt  heinse  which 
e'ee^t  ap]  .roximai  e*iy  sd-hl.iMN)  to  huild.  11(*  did  the  ele‘etrie 
weiik  the*r(*;  it  was  neit  a  e*«*nsid(*rahh*  jeih;  it  was  aremnel 
*)!•  less,  lln  dnas  luit  re*call  Oil  wliat  terms  it  w*as 
de)m‘.  lie*  was  doina-  tin*  work  for  .Mr.  Aloehs  as  owner;  was 
elenna  all  eit  .\lr.  Moehs  elect ru*  work'  during  that  four 
years'  ]H*rieKl. 

\\  i{ne*ss  d(H*s  not  kimw.  hut  Mr.  AIe)(*l)s  told  him,  of 
(dl  a  cas(*  during  this  ])erie*d  wiliu*ss  was  doina  tlu*  (*h*e- 
trie  weirk  ieir  Air.  .MeK*hs,  wh(*re*  Ale)e*hs  was  buileliiia 
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on  commission  or  as  a  contracioi*  t‘or  someone  else;  thinks 
Aloehs  was  hnihlini;-  an  apai'lnnait  house  Tor  liis  ])rolh(‘r-in- 
law,  Mr.  ()'(’onner,  on  KMiode  Ulaiul  Avcuiiu';  also  hiiilt  one 
for  ^Ir.  (kirnsi.  'flu*  hnildine-  for  Mi‘.  O'Conner  was  built 
(lurini*’  the  jau-iod  from  1!K)S  to  Idl'd :  and  it  seems  to  witness 
that  there  W(‘re  otluu*  oec-asious.  It  is  his  impn^ssion  that 
Mr.  Moehs  told  him  hi'  built  one  on  ('oreoraii  Strei't  for  Mr. 
Charles  F.  l)ii;\u‘s,  mi  sueh  a  basis.  Witness  did  tlu'  elei*- 
trical  work  in  that.  Moi*bs  built  a  lilth'  uarau'e  for  witness 
duriiii*:  that  ])eriod  on  a  pereeiitau’e  basis,  a  small  job,  less 
than  $500.  He  reini'inljms  a  row  of  houses  Mr.  Moehs  cou- 
striicted  tor  Mr.  Franic  d'.  liawliims  in  Oi-o^on  Ax'eiiue. 
Witness  did  electrical  work  tin  re.  lb*  did  in»t  form  any 
idea  as  to  how  much  of  a  buildliny  (qii'i-ation  that  was;  diies 
not  know  how  many  houses  were  built  ;  does  not  think  he 
ever  saw  tiiein  I'xcept  wln'ii  one  of  them  was  started;  was 
there  one  morniiiL;'  when  they  wci’e  di v;e:ine,'  out  ;md  doini;* 
some  jireliminary  work.  Does  not  ri'i'all  on  what  basis  the 
electric  work  was  taken;  it  was  laki'u  0:1  a  tixed  price  basis. 
Mr.  Moehs  was  acting'  as  (‘ont  raclm',  biiildiim’  tin  in  for  .Mr. 
liawliipu’s,  if  witness  i*e<'all-'  eorrei'tly  what  .Moehs  told.  him. 
lie  remembers  the  apartment  Incuse  at  With  ik  Columbia 
lioad,  a  si.\  story  .apartment  house,  he  t!iiiik‘<.  'fin'  Carroll 
Electric  Company  did  tlie  i  lei-trle  worlc  tlteri'  mi  a  cost  plus 
basis  for  .Mr.  Moehs;  thinks  th(*v  ha<l  a  st.indin'.;’  aa'reemeiit 
of  15M  conmiis>ion.  Is  ii(»l  'prepared  to  say  as  to  the  date 
the  16th  Street  apartment  house  was  Iniilt. 

(Hoc.  1  do-d  : ) A  t  K'iit i(!ii  (>f  witness  was  called  to  the  state¬ 
ment  in  his  answer  that  Imnr  jirior  to  December  Idld  he  ;iiel 
Mr.  Moebs  had  been  personal  friends  and  iunl  manv  b'lisi- 
ness  transactions  toactiier,  aiidi  that  .Mr.  .\ioebs  was 
612  well  aciiuainti'd  with  the  bnsiin'ss  and  family  affairs 
of  witness;  and  In*  w<is  asked  if  he  was  not  also  at 
that  time  well  acipiainted  with  the  busini'ss  and  family 
affairs  of  Mr.  .Moebs.  lie  answered  “Well,  that  all  depends. 
Suppose  he  told  me  sonn*  and  did  not  tell  me  all  of  them. 
1  could  say  i  know  some! him;-  ai)'  ut  his  afi'air^a  that  ])ail 
of  it  which  he  di>  u.-sedi  v.  ill)  ni'."  lb*  sli'mid  s  ly  in  a  y(‘ii- 
eral  wav  Moebs  uot  ihe  .-sm.e  f  ind  oi‘  inf  irueit  ion  concern- 
ini»’  his  affairs  that  In*  u'ot  c  )ncernin';‘  MocIjs'.  He  was  ac¬ 
quainted  with  Moi'bs'  manni'i*  of  doiiuj,'  business,  in  a  ‘»:en- 
eral  way.  He  did  not  know  that  Moebs  did  not  nuike  a 
general  practice  of  building  buildings  for  other  people  ex- 


4U 


FT.  n.  CAKIIOLL  KT  AL.  VS.  .7.  J,  AIOEBS. 


ill  niijior  installers  to  ol>liLi(*  j.rrsoiial  l  ri»*iMls.  4'lir  M  i'. 
Diurs  lor  whom  .Morhs  limit  this  hnildiiiLC  is  an  altoimev 
h(*i(‘;  was  attoriirv  loi'  Mi*.  Alorlis  in  sonn*  (*as(*s.  Mothis 
hnill  a  irnraire  tor  tin*  witness  and  a  hnildinu:  tor  Mo(‘hs' 
hrot hrr-in-la w.  Asked  it  Moehs  Lia\’e  to  him  anv  I’eason 
when  he  went  into  the  S  Street  pi'oposit ion  with  Moelis,  as 
to  wliv  he,  Moehs.  was  w  illin'^  to  Li’o  into  it  on  a  pi’otit  shar- 
inu'  liasis,  he  stated  the  only  I'eason  that  In*  r(‘ealls  is  that 
Moehs*  lorees  wei'e  not  \ cry  hiisy  and  they  eonld  make  a 
piece  ot  money  out  of  hnildin^*  this  ImildiniLi'.  lie  thinks,  as 
nlleiied  in  his  answi*]-.  that  Moelis  stated  In*  wisln'il  to  ke(*p 
his  hnildiim’  toi-ecs  oeeiipied.  W  itness  was  not  p(‘rsonallv 
in  ehai*ii(*  <it  the  eleetrie  work'  at  Ihtli  and  (’olnmhia  rond 
huildin.n',  hilt  did  !^()  tln*r(*  and  knew  the  i*xt(*nt  ot*  tin*  linild- 
inii'  in  a  uein'ral  way,  thonuli  not  tin*  ext(*nt  ot*  tin*  hnildiiiu; 
torec*  (*mployed  exi'(*pt  what  In*  ohser\(*d  on  visits  there. 
.Vs  an  electrical  contractor  In*  is  t’amiliar  in  a  u(*in*ral  way 
with  tin*  construction  of  hnildinL:<  in  which  In*  t‘nrnisln*s 
(*lectrical  work'.  Asked  it’  i'amiliar  in  a  lieiieral  way  with 
the  charai'ter  ol  hiiildinu'  loi’ces  necessaiw  to  erect  a 
tild  six  stor\'  apartment  house.  In*  >aid  that  would  de]M‘nd 
upon  how  ijiiick  it  was  wi>hed  to  ei*ect  it.  how  ma- 
t«*i‘ials  Were  heoiu'  Li'otteii,  tin*  natni’e  of  tin*  const  I’lict  ion 
ainl  thost*  thiiiLi^.  lie  is  t’amiliar  in  a  Li‘(*n(*ral  wav.  Mr. 
Mo(*hs'  jiermain'iit  hnildim;’  lOi'ct*  con<ist(*d  to  his  p(*rsonal 
knowledi:e  ot*  Moel'.>*  hrolhei-.  and  his  sn]M‘i’inti*nd(*nt,  ainl 

a  man  nam-'d  4've:  there  maN’  ha\e  he(‘ii  otln'rs  In*  did  not 

•  • 

know'  oi*.  He  doi*s  not  k'liow  whetlno-  tliosi*  mentioned  were 
on  a  yearly  |iay]‘oll  of  Mr.  .Moehs:  oi*  that  Moehs  ('m]iloyeil 
iiu*n  .just  as  he  needed  tln'in  on  these  \'arions  hnildiiin'  op- 
erati<ins:  does  not  know'  Imw'  he  I'mployed  tln*m.  'rin*re  w'as 
more  than  oin*  snperinti'iident  :  Mi*,  llei’lnn't  X(*eley  was  one 
of  them:  In*  was  a  carpenter:  does  not  know  if  In*  was  on 
any  ])(*rmanent  t>ayroll.  Mr.  Moehs  in*vei‘  made  any  iirojio- 
sition  to  him  to  have  ^•i^her  him  or  Mrs.  ('arroll  assist  him, 
Moehs,  in  tinaiicinn' ;iny  of  the  apartment  honsi*s  and  huild- 
iiiU’  opi*i*ations  in  which  witness  i lai’t icipat(*d  as  a  conti’actor 
for  the  (*h*ct]‘ical  work,  outside  of  those  in  suit. 

(l\(*e.  ll!!*-l.*U‘i : )  “(J.  (’an  you  tell  ns  hy  refei’(*n('e  to  tin* 
exhibits  that  you  have  tiled  ln*i'e,  about  how  much  Mi*.  .Moehs 

ow'ed  voii  in  Januarv  of  llMd  w'ln*n  vou  h(‘n:an  the  S  Strt*et 

•  •  •  ^ 

proposition 
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Coinisc]  lor  (li'l'cndo:!!  s ;  “W’nil  i\  niiimli'.  IK*  is  .-iskod 
il  111*  coiihl  woi'k  oiil  i\  iM'snlt  IVom  (ho  (‘\liil>Il Xow,  what 
(‘xhihits  and  wliat  soi’i  oj*  rcsnils.’  Is  (hat  a.  propar 
lor  a  witness  to  do,  to  tako  (‘xhihits  and  a'o  thronu'h  tlieiii 
and  state  what  the  I’esall  is.  If  tiu'y  are  exhi’nits  that  arc' 
(‘videntiary  in  their  ehai’aetc'r.  1  Mihniii  it  is  tin*  hiisiness  ot* 
the  Mast(*r  to  inter])r(‘t  tlieni,  and  sa>’  wliat,  iT  anylliiny, 
lhc*y  t(‘nd  to  |)ro\'e.  In  addition  to  that,  the  wiine^'s  oa.ii  not. 
s|)c‘ak  ol  the*  i’«*snlts  of  (‘.xhihiis ;  the  |(arl!en]ai'  exhihils  that 
is  the*  Mihj<‘c't  nf  inpriry  sh'edd  ho  hand'sl  !»*  liiin.” 
dl4  'rile*  Special  Masiei-.*  “  \’e<  :  I  think  so." 

(hninsel  for  I  ilaint  i  I’f  :  “  I  snhniit  tliat  t  he*  d(‘f(‘ndant 
has  pii'odncc'd  hofetn*  tlie  .M.-ister,  allc'U'ed  t I'.snsciapts  from 
the  various  ho(>ks  of  .•'••('oiint  referred  to  in  Ids  answ(‘rs  to 
tlie  interi‘oLi'atori<‘s  pi'opoiindod  to  Iiim,  and  tliat  th(*y  have 
havi*  I)(*(‘n  filed  with  tlie  exaniin.'r,  with  tin*  nndei'standiipL;,* 
tliat  t hc*y  eonsi it nt i*  a  eoi're  •(  liM’iscrrpl  d  tlie  hoolvs  of  ac¬ 
count  r(*f(*ri'ed  to  in  this  snit  a.nd  in  the  ansv.nn-s  to  tin*  in- 
terroyatori(*s.  and  it  is  t‘ii;1;ior  ’ihmit  le;!  thal  this  witnc‘ss 
in  Ids  aiiswc*!’  stated  that  at  tin*  ('<':!ipl.*t ion  {»f  the*  S  Strc*(*t 
ajia i'tin(*nt  house*  tlie  p!a:ntil!,  Moehs,  was  liea'.il'.'  iinh’h/ie'd 

to  the*  (’arroll  l‘]I“clrie'  ( '•)nii»an\'  for  work  done*  !)V  it  for 

*  •  • 

the  ])laintill  .Moehs  on  isiildinn'  opio-ations  otin'r  tlniii  those 
in  snit,  and  I  snhndt  tliat  !  ha'.  e  a  rieht  toaslc  t in*  delVndant 
to  state*  the*  anietiint  ol  that  nidehledness  to  whiedi  re‘fe*re'ne'e 
is  so  made* — the*  amount  eh'  al!ea-ed  ind  -htodiK. ' 

( onnse*!  lor  dolend.ants:  ‘*\o!(r  Honor  esin  see  that  the 
epie'stion  is  not  lor  the  v.itn  .>>  to  stale*  linnii  his  reoa! !('(*t ion 
W'hat  Mr.  .Moehs  owed  liis  lirm  ;it  any  time,  hut  In*  i.s  aske*el 
tej  li'ive  his  notion  ol  tin*  re’snlt  (►!'  doe'i!:n(‘nt:ir\’  (*\’ieh'ne'(*  in 
the  case,  and  that  is  what  I  (»hj.*ct  to,  a.nd  es;»eciall\’  fi*om 
particnlai*  eIoe'n!n(*nts  which  aix*  not  (*xhii)iled.  Ih*  wendd 
not  liave*  a  riii'ht,  if  the*  do'sumonts  w-en*  e*xldhiled.  You 
could  not  he  hound  hy  what  tin*  witin*''>  saiel  the*  doe'nnie*nt 
m(*ant.  Von  d(*e*i(h*  it  \-oniW(*lf.  If  In*  wants  to  withdraw' 
that  ejne*stion  and  ask  this  witness  what  .Mr.  Me)(*l>s  owe*el 
him  at  any  partie*nlar  staa<*.  that  is  an  entirely  diff(‘re*nt 
pi’oposit ion  ;  if  In*  Iciiows  and  c.in  ^tate  thal  witliout  i‘(*f<*r- 
ence  to  hooks.  In*  e-an  .inswe'r." 

(‘oiinsel  for  plaintiff:  **'fhe*n  1  will  ae‘ce*pl  thal  sm4,‘i:,-(*s- 
tion.” 
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liy  ( ’(Miijsfl  I'nr  I )lai lit i iV : 

G1-)  li«‘it  <li(l  .Mr.  .M(k*1)s  (k\V(‘  t!i(*  l^lovtric 

i’oiJ!j»aiiy  at  tlir  1m*i: inninii-  <>t*  tlu'  S  Stri'ct  liiiildiiiu' 
opci’atioiis .’ ' ’ 

(’oiinsi*!  t'or  drl'nidaiits :  “You  iiicaii  licfon*  tliat.'*' 
(’(Hinsrl  t oi- plai nt i iT :  “1  in«*aii  just  alioiit  tli(‘tinu*.  I  do 
not  care  aliont  tin*  part iciilar  day,  <»i-  tin*  i»artivular  dollar 
oi’  two  oin*  way  or  tin*  otlmi'. " 

“A.  I  do  not  know  without  i-(*r(‘i-rin,n‘  to  tin*  i-(*(*ord.” 

“(J.  Do  yon  know  what  In*  owed  yon  at  tin*  tinu*  of  tin* 
('oinpi(*tion  of  tin*  S  Street  pmpeily  .'**  “A.  Xo." 

“(J.  I)y  ‘  ^  oil  1  nii'an  the  (’arroll  l‘]h*(*trie  t’oinpany." 
“A.  X*ot  without  ret (*rri n'4’  to  tin*  i‘(*eord." 

“(j).  Have  you  not,  .^iin-i*  tin*  heLiinninii’  of  this  suit,  re- 
lerri*d  to  the  record  in  or(h*r  to  asc(*rtain  tin*  anunint — " 
“A.  I  ha\e.*' 

— of  tin*  alleucd  halaiiei*.’”  “A.  Vi*s.** 

“(J.  \  on  in>w  ha\ e  no  ri*eollei*t ion  of  tin*  r(*snlt  of  that 
invi'st  inal  ion  .’ * ' 

(’onnsel  f,»r  det’emlaiit > :  “\'nn  nn*an  what  In*  thinks  In* 
oW(‘s  now.  or  on  this  paiai-  iilar  dateX* 

(  onnsel  tv>r  piaiiitili  :  “lie  h.as  ti'stilied  in  his  answer 
that  -Ml'.  Aloeh.s  was  ln‘a\dy  indehti'd  to  tin*  (’arroll  lM(*ctric 
(  oinpaii}'.  and  1  am  now  asldnu*  him  if  In.*  main*  an  in\'(*sti- 
j^’ation  and  In*  said  In*  di<l.  and  1  am  now  askinir  him  docs  lie 
n'nn*ml)(*r  tin*  resn.lt  of  that  invcsti^’ation  X' 

'rin*  Witness  ;  Xo.” 

GIG  I‘.iXaniined  ]>y  the  .Master  he  said:  Ilis  answi*rs 
with  iesp(*ct  ic*  liis  pa  It  iei  pat  ion  in  contracts  hetween 
IJtO.s  and  lin*J  had  i'elt*rcin'e  i(>  tin*  (’arroll  IMectric  (  om- 
jiany:  they  wert*  not  his  individual  transactions. 

l>y  tin*  SjK'cial  .Master: 

“(J.  1  w'onhl  like  to  ask  .Mr.  (’an’o!!  oin*  othei’  (iiiestion, 
it  he  i'(*calls  in  ihes(*  varioii.s  exhihits  which  have  lieen 
tiled,  thesi*  account;',  wheiln'r  then*  is  an  ac'connt  showini;' 
the  ac<'(»nnt  ot  .\Ir.  .Moehs  witli  tin*  (  arn^l  kih*ctric  (  om- 
panv.’  ‘*.\.  \  on  mean  thos«.‘  L:i\en  to  von.*” 

“(j).  ^  es.  “A.  .\li  (►f  them.  .\il  accounts  with  .Mr. 
IMoehs  hav(‘  he(*n  i^iveii  to  you.” 

'rin*y  show  an  account  of  .Mr.  .Moehs  with  the  (’ar¬ 
roll  Electric  (.’umiiany ”  “A.  That  is  right.” 
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TIk*  Special  Master:  “And  rroni  that  account  the  compu¬ 
tation  can  ht*  inad(‘  that  you  askinl  about 
(\>uns(‘l  for  ])laintirr :  “V(‘s." 

(’ounsel  for  (l(‘r(‘ndants :  “In  order  to  lv(H‘p  the  record 
sti'aie'hl,  1  think  .Mr.  ('arivhl  is  mistakcui  in  Ids  answer.  As 
I  recall  the  e.xhibits  liltMl,  it  was  simply  .Mr.  .Moebs’  ac¬ 
counts  on  those  jobs.'* 

'rhi‘  Witn.  ■ss :  “1  hat  is  w  hat  I  understood  him  to  ask.” 
(’ounsel  for  defendants:  “'Tin*  .Master's  ([uestioii  was 
whetluu-  the  e.xhibits  died  hei'e  contain(‘d  all  the  transactions 
bc'tweiui  the  ('arroll  fdectrit'  Company  and  .MoebsT’ 

('ouns(*l  for  ])laintil'f:  “  Ves,  it  has  been  stated  that  they 
did.” 

bl7  Counsel  for  (h*fendauts:  “1  understand  that  they 
(.to  inU." 

('ounsel  i'oi‘ plaintiff.  “  Let  ns  eet  that  straight.  Mr.  Joliii- 
son  has  not  been  here  at  thi'se  j)revions  meetiiii's.  In  oi*der 
to  simplify  the  book-k<‘epinL;-  part  of  this  incest i,i;'at ion,  Mr. 
('arroll,  iiinh'r  an  undei’standin.e-  with  (‘ouns(‘l  and  himself, 
j)rodnced  heiH*  in  lieu  of  tin*  books  of  (U‘ii;inal  (Uitry,  and 
h*avinLi’  tlnun  here,  whi(‘h  would  hay(‘  int(‘rf(‘r(‘d  witli  his 
business,  a  number  <d‘  transcripts,  which  it  was  a,n’i*eed  con- 
laiiKMl  all  the  items  in  all  the  books  of  account,  w’hether  of 

.Mrs.  (’an-oll,  llarrv  l‘.  ('arroll,  individnallv,  (U*  the  Carroll 

%  • 

Leelrie  (’oinpany,  which  eoiitaiiu'd  itcmis  which  would 
throw  any  liyht  npi>n  this  e(ml  roxau'sey.  So  that  w’e  haye 
in  tin*  form  (tf  tii'‘st‘  exhibits  an  epitome,  it  is  claimed  by 
.Mr.  (’arroll  who  produced  tln'in,  of  all  of  the  books  of  ac- 
eonnt,  and  instead  of  askiiiu'  him  wonid  he  e.xamine  his 
books  of  aec<mnt  to  ase(*rtain  a  stat(‘  (»f  facts  on  a  i)articular 
feature*,  I  ask(*d  him  to  e.xamiin*  his  (*.xhibits  that  In*  tiled, 
and  that  was  tin*  re'ason  for  ])nttine-  tin*  (piestion  in  that 
som(*what  inartiiicial  manin*r.*' 

( ’ouns(‘l  for  defendants:  “'riieia*  is  only  a  doubt  in  my 
mind  as  to  wln*tln*r  wa*  had  lih*d  a  uen(*ral  account  of  Mr. 
.M<K*bs,  oi-  wln‘t her' t h(‘!a*  had  be(*n  any  re(pu*st  for  it?” 

(’onns(*l  for  plaintiff:  “Ves;  this  is  the  .e,(*neral  account 
of  .Mr.  .Mo(*bs.'' 

(’ouns(*l  foi‘ d(*fe*ndants  :  “Ves;  I  S(*(*  it  now.” 

'fin*  Sp(*cial  .Mast(*r:  “I  want  to  call  your  attention  to 
tin*  fact  that  this  a('(*ount  of  .Mr.  .Mo(*bs  with  the  Carroll 
lah'cti'ic  (’omt)any,  (*xhibit  “C.  la.  C.  Xo.  4”  beg-ins  on  Oc- 
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tol)(‘r  D,  IJM'J.  X(»\v,  tlic  <|n(‘sti(>ii  of  ^Fr.  Cnnisi  was  di- 

r<*(*t(*d  to  ail  all«*u»‘d  stalciiiciit  in  liis  answer  l»v  the  witness 

*  • 

that  at  tin*  coni) ih*! inn  of  the  S  Sti'cM't  hons(‘  on  about  the 
tirsl  of  Jaiinarv  llil.’h  Mi-.  Moehs  was  indeiit(‘(l  to  the 
bis  (‘arroll  IMectric  (’oinitaiiy  in  a  laru’(‘  anioiint  on  these 
various  t  raiisact  imis,  I  assniiKE  and  tliis  aeeount  not 
tC()inLC  l*a('k  of  ()ctobcr  lldl!.  would  not  sliow." 

(’oiinscl  for  |»lainlil’f;  **  1  am  ylad  you  sjiokc*  of  that.  My 

lirst  <jUc>tion  was.  Mr.  (’armll - " 

SjxM'ial  .Master  ( intcrjiosinii)  :  “And  that  (*an  only 
he  <!eterinined  from  a  lediitu'  account  of  Mr.  ^loehs  with 
lh(‘  (’arrol!  IMcctric  (’onij»any." 

(Nmnsel  for  jtlainliff:  “Which  we  have  not." 

Tin*  SpeciaJ  Master:  “Sliowiim’  the  bidance  as  of  the  date 
he  asks.” 

(’ouii-t*!  for  iilaiiititT:  “And  tliat  is  not  here.  So  I  am 
.ii'oinir  to  ask  the  wiliicss  whether  In*  can  stati*  tin*  balanee, 
if  any.  due  t  rom  Mr.  .^!oel>s  t(»  tin*  (’arroll  I\h‘ctric  ( 'oin- 
paiiv  on  other  job<  not  in  suit  )nior  to  tin*  time  wlnm  you 
ln*i:-an  thi^  S  Street  ) >rn| >osit ion. ” 

(’oiiiisel  for  defendant-':  “Wait  a  minut(*.  That  (jU(‘S- 
tioii  ha"  been  asked  and  the  witness  has  an-wered  it  and 
said  he  could  not.” 

(’oiiiisel  for  jtlaintiiT:  “Xo:  1  chan.ucd  tin*  < jiU'st ion. ' ’ 

(’onii"!*!  for  flefeiidants:  “It  also  a|>j)ears  that,  throue’h 
inisuiideistaiidiiiL:-  or  otherwise,  the  aeeounts  anterior  to 
that  aia*  not  here*.” 

Counsel  for  I »ia intiff:  “'fliat  is  correct.’’ 

(  \)un<el  f«»r  tlefeiidaiits  :  “  W’ell.  let  us  sui»])ly  them.  That 
is  the  bi'st  wav.  C  n<*t  that  satisfactorv  Mr.  Carusi?” 

Counsel  for  i»laintiiV:  “1  think  we  can  strai,iiht(‘n  that 
out.” 

Counsel  for  di-femlaiit s :  “  L(‘t  Mr.  Carroll  su|)}>ly  the  ac¬ 
counts  from  the  bciiinniim’. ” 

Coiiiist'l  for  |>laintiff:  “I  do  not  think  that  will  Fie 
tieci‘ssary,  in  \  iew  of  this  stat(‘ment  lih*d.  As  I  oF)- 
ser\'i*  that.  In*  starts  tin*  statement  on  ()i‘toF)(*r  !>,  IDl'J,  witFi 
an  it<*m  “  To  bill  reii(h*red  .'"F.).4<.” 

"().  So  1  shall  in>w  piiestion  tin*  witn(*ss  and  ask  Fiiiii  if 
that  !■(*) ‘ resent c*d  tin*  correct  balance  due  tin*  (’arroll  d(*c- 
tric  Com)>any  on  that  dat(*.’”  “A.  F  eonUF  not  say,  in  as 

iiiiich  as  1  do  not  run  the  boeks  of  the  conc(*rn.’’ 
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“(j).  Will  you  iuv(‘stinul(*  tlu*  l(‘(l.u(‘r  aiul  1)0  pr(‘])nrod  to 
stut(‘  at  our  U(‘.\t  uiocl iiiij'  wliat  vour  hooks  do  show  to  have 
ho(‘U  tlk‘  halaiioi*  claiuiod  to  have*  Ixhui  du(‘  you  froiu  Mr. 

Moohs — and  hv  ‘vou’  I  uu'au  tli(‘  farroll  Klootrio  (Mni- 

•  • 

paiiy — on  Octolxu-  !),  191*J,  so  that  w(‘  will  havo  a  starting 
point 

“A.  I  will.’’ 

('ouns(‘l  foi*  doh'iidants :  “Now,  you  want  him  to  bring 
hor(‘  in  his  min'd  what  tin*  hooks  show  as  ol*  that  dato,  and 
not  to  hriiig  tlu*  (*nti  i<‘s.  Is  that,  it 

(’oun.'-(‘l  I’cU'  plaiutilT:  “I  do  not  want  to  put  him  to  the 
troiihh*  of  hriiiLiiug  all  of  his  hooks  iuu'i'.” 

(’ouiisid  tor  (lotoiidants :  "  W r  do  not  want  any  con¬ 
tusion  about  it." 

(’ouus(‘l  toi*  plaiutilT:  “What  1  want  to  know  is,  a  stato- 
iiKUit  trom  him  ot  tli(‘  tact  as  to  how  mncli  monov  Ik*  claims 
Mr.  Mochs  ow(‘{l  till*  (Mn-oll  Ml(*(‘ti'ic  ('om])any  on  that 
date,  and  1  pi'csuuK*  ho  will  get  it  ti’om  his  hooks  ot  ac¬ 
count.” 


(’ounsi*!  toi'  d(‘tcndauts 
stand." 


^  es :  ot  course,  I  uud(*r- 


hlM)  (  liec.  l.’)7-l>:)  At  till*  S(*ssiou  ot  March  -1,  1918, 

the  cioss-examiiiat ion  ot  llai-rv  It.  (’arroll  was  con- 
tinu(*d  : 

Ask(*d  it  he  I'ould  ti'll  trom  his  hooks  oi‘  trom  tlu*  tran- 
scrijtt  ot  his  hooks  what  tlu*  indeht(*diu‘ss  ot  Mr.  !Mocbs 
was  to  the  (’airoll  IMectric  (’omj'any  on  ()ctoh(*r  !>,  1912, 
he  said:  “It  this  is  a  true  transcript  ot  the  hooks,  it  is 
‘()ctoher  Ik  1!M2.  to  hill  I’l'iidered  81."). 47.'  ”  Ih*  assunu*d 
this  to  he  a  corr(*('t  transiuipl:  hut  it  Mo(*hs’  not(*s  arc* 
taken  into  cousidei-at ion  it  mav  he  moi'i*  or  h*ss.  Again 
ask(*d  it  that  was  a  coiu'cct  traiisci-ipt,  hi*  said  “the  hooks 
show  ()ctoh(‘r  Ik  19lLk  to  hill  i'end(*i’(*d  .*^1.").47.”  lie  can¬ 
not  sav  it  that  was  the  halanci*  ]\Io(*hs  owed  at  that  time: 
he  is  not  tamiliar  with  tlu*  hooks  to  say  that.  One  ot  the 
(*mploy(*(*s  ot  the  ('ompauy  niadi*  up  this  stat(*nu*nt,  he  does 
not  know  who.  It  was  not  made*  up  by  Mr.  W(‘schl(*r,  who 
was  tlu*  auditor  aud  had  nieu  working  uiuh'r  him.  He 
imagines  it  was  niadi*  up  by  tlu*  hill  cl(*i‘k.  It  is  witness^ 
im})i’(*ssion  that  Hxhihit  4  is  a  corr(*ct  transcript  of  the 
it(*ms  ot  tlu*  hook  ot  the  Oarroll  Klecdric  (Mnipany  from 
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tho  to  llir  last  <latrs  of  tlio  t raiiscl'ipt  ;  thinks  tlie 

})ni‘]H)S(‘  in  r<‘i!»h*i-iim-  it  was  to  show  tin,*  tnn*  stat(*  of  tin* 

hooks:  «lo*‘>  not  pcrxniallv  know  it. 

*  • 

(’oiiii'^ol  for  (h‘l*on<lants :  “It  is  a^lniittod  that  that  o.\- 
hihit  was  tnrnishcd  as  a  transci'ipt  ot  tin*  !)ooks;  nn(lt*r 
tho  stipnlalion  that  sin-h  a  ti'anscript  woiihl  h(*  l‘nrnish(*(l 
ol  tin*  itoins  ot  t!i<*  aoconnt,  I  In*  rocoi'd  alroadv  shows 
that.” 

( Ii(*(*.  din*  S  Sti'col  pi’opcrty  was  ooinnioncod 

t'l  shoit  wl.'ilo  altor  dannai'x’  ]<.  and  tin*  hiiildinii*  was 

c'oniplcli‘d  aj)]*!-o::ir!iatoly  iii  May,  As>nininLr  it  to  ho 

ooinplotiut  in  July,  tho  t i‘anso]’i])t  ot*  aeof)nnt  shows  tlioro  is 
a?)proxi?ratol V  s]  pop  chafLo*  1  to  Mr.  Mo(*hs  orior  to  .Julv, 
1913.  All  y  notos  witiK'-s  h:id  of  ^li*.  Moohs  would  be 
or(‘dito<l  at  tho  linn*  taken  and  ohare'cd  back  if  not 
()21  pa.i't  oxoopt  t]i“  oni’tails.  d'h.oy  woix*  oiirtailod  most 
ot  tin*  time.  a?i'i  t]n*y  v.*oul(|  tala*  on  a  now  note  and 
oharn’o  isaok  tin*  di  li (*i  (  iico.  A'^l\(*d  by  tho  Sp(*oial  ]\Iast(*r 
it  In*  di ''Ooiint (*d  tin*  note.".  witin*ss  i’opli(*d  sonn*tinn*s  lu* 
did  and  soniot iir.o<  ho  did  not.  * *<h*p(*ndina’  on  how  badlv 
wo  no«*d<*d  t h.o  nion(*y."  t’onnscl  fin*  plaintilf  rosniniim’. 
a^^kod  witno'S  if  in  that  balance*  tht*]o  was  includod  tin* 
amount  duo  for  (*h*ctii  'al  work  on  tho  S  Strc'ot  apartnn‘nt. 
tho  balanc-*  am  i\'(*  1  at  foi‘  xnin*  date  in  Julv.  and  lu*  re*- 
}>li»*d  In*  did  liot  i’n'lmk*  tliat.  If  it  had  b(*(‘n  includod  it 
would  have  bci'U  si  looi-c.  and  tin*  tiyuros  ho  uavo  in 

his  statonn-nt  woi'c*  onlv  ap- 'roxiiiiato. 

•  1  I 

(Io*o.  llo  did  not  apply  for  a  buildini**  loan  after 

tin*  t»in‘cl!a-o  <  i’  tho  siti  of  l.hl-t  S  Str(.'(*t:  Mrs.  (’arroil 
a|)]‘liod  foi*  it  and  eavo  a  deed  of  trust,  lu*  thinks  to  so- 
(*uro  Irani:  3’.  Ilawiinn'^  on  said  jo'oporty.  In  jus- 

ti{'(*  to  hini-olt  in*  wa’itc'l  to  say  that  on  oiu*  of  tho  ]>i(*cos 
ol  proin*ity  hr  \va..'  r(*pni!cd  to  sioij  a  trust  with  ln*r:  it  was 

S  or  3.  h(‘  do(‘<  ind  know  who'h.  ddn*  lii'st  iiavniont  for 

1  • 

tin*  imre  hasc  of  tho  S  Stro  *t  t>rop(*i1y  was  made*,  accor<l- 
iny  to  Mi'S.  (’airollV  ci'o’ck  book  on  J:inuary  I  7.  ItUd,  Frank 
3\  bawlinn^.  S  Str(*»-t  lot.  $l,7b0.!)(). 

“(J.  <’a]i  y*  u  ])ro.l!]c(*  tin*  >taP‘nu‘nt  <»f  Frank  ’W  Kaw- 
linn's  which  wltl  sliow  when  tin*  ad\'an(‘<*s  wen*  ituuh*  uiuh*r 
tin*  buildine’  loan.”'  “A.  I  do  not  know.  I  ronu*nibor 
see*!]!!**  it  in  sonu*  fonn." 

3'lu*v  di.-binso  l  tin*  anuuint  of  tin*  loan,  iTul  tlu*v.”’ 
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“A.  Yes,  tli(*v  (lid.  Y('s  sii\  AV(‘  li;iv(‘  n  stat^'Rioiit  of 
that.”  ‘ 

(122  “Q.  Can  yon  a  ns  van-  llio  (iin^stion  tlieii?”  “A. 

VS. 

AVhorcniion  the  vritnoss  in  rcsponso  to  (piostion  by  conn- 
s(‘l  road  from  said  statoinont  tlio  folIowitiLi’ dishiirscnnonts : 
“Ataroli  b,  Ihi:';,  jiJXHKOd;  Maivh  lb,  l‘.)i:;,  ^riilOO.OO;  :^laroh 
24,  IDIM,  ^rl, 2(10.00;  A])ril  4,  l!n:i.  ^^.‘lOO.OO;  A])i-il  10,  191.4, 
jt^4.‘)0.00:  April  2."),  191:’.,  $200.00;  .May  :i.  $400.00;  May  12, 
$400.00;  May  22,  $24,').2(M  Orokmaiic^  OS'  on  ainonnt  of  loan, 
$1.‘)0.00;  cortilicato  of  litlo,  K.  ia.  A'  ('olniiihia  Insnranoo 
('o.,  .$‘)1.0O;  tax  (*(‘i-tifi(*ato<,  $(f.‘)0:  insni’ama'  i^nnninin  for 
tln*(‘(‘  yt'ars  i*or  J^4,b(i0.00,  $1S,00;  do(‘d  of  ti'nst,  .$.''). 00;  rr*- 
(*ordin,<»’  d(M*d,  $1.40;  tiaist,  $2.9();  notai’v  fo(‘  trust,  $1.00; 
inis(*(.‘llaii(‘ons  notinu’.  $r).00,  total  $.'),000.00.”  1!(*  does  not 

i'(nn(‘nil)(*r  wIhmi  tli(‘  actual  work  on  tli(‘  hnildijia,’  was  bo- 
inin,  lli(‘  fonj]d;jt  it'iis  biiill  raid  t!i(‘  I'dinabO  ions  laid.  Xo 

inoiu'v  was  advances!  bv  Mrs.  (’a moll  to  ('am’v  on  anv  of 

•  •  •  • 

that  bnildini;'  ojxn'ation  (‘Xc(‘p1  Ili<‘  advaiK'cs  inad(‘  by  the 
liawlines  (knnpany.  Yin*  loa.n  was  niad(‘  to  Inn*  and  those 
disbnrs(‘nien1  s  w(‘r(‘  on  h(‘r  account.  Ylu*  ainonnt  jiaid  out 
by  h(‘r  went  for  the  pnrclias(*  of  eronnd. 

(  K(*(*.  W  144:)  “(^).  'The  ]>i-operty  was  d‘*(*ded  to  h(‘r  with 
an  nndei'standin.u-  betwc'cii  yon  and  Mr.  Mo(‘bs  that  her 
IxMielieial  int('rest  wjis  liniiteil  to  the  anionnt  she  loaned, 
with  OS'  int(‘r(*st,  is  that  riiilit.”’  “A.  Xo.  I  nt‘ver  had 
that  sort  of  an  auaxMOinnit  with  Inn'.  1  had  an  au’recnnenf 
sonK’what  liki'  tlii',  that  Mr.  Moebs  and  I  w(‘re  .i:’oin,i>’  to 
bnild  this  Itnildinir  foi’  sa](‘.  Mr.  Mo(*bs  Ihon^iit  that  w(‘ 
eonld  turn  it.  and  so  did  1,  over  Vfoy  (piickly,  and  ]nak(‘  a 
profit,  and  tliat  in  th(‘  (*V(‘nt  of  faihiix*  to  do  so,  Mrs.  (kir- 
roll  was  alw.nys  .'-ecnrf'd  by  beini;'  IIk*  e(initabl(‘  owiKO'  of 
it,  and  that  she  shonld  always  have  bnek  Inn*  money  with 
int(n*e-1.  and  I  ,e,na ra nt(‘ed  that.  That  is  a  tersi*  r(*- 
(124  eital  of  tin*  a^’i’ecmnnit  I  ha<l  willi  .Mrs.  Carroll.  I  re¬ 
call  wlien  first  a])] >roachini»*  Inn*  that  she  wanted  a 
written  airreement  fiom  IMr.  Moebs.  T  said  ‘That  is  not 
necessary.  I  ki’ow  .Mr.  Me(*ns.  and  In*  ('an  be  (h'pcnnhnl 
upon’  and  so  forth,  and  she  said  ‘  I  do  not  (‘ar(‘  to  invest  my 
money  and  taka*  such  a  chance’  and  aften*  discussine:  it  fur- 
tlnn*  I  showe<l  hei*  the  ins  and  outs,  and  she  a,ii:r(‘ed.” 

44ie  wi*itten  aereement  sh(‘  wanted  from  .Mr.  Moebs  was 
to  build  the  l»nilding*  for  $.'),0d(k  ^h(‘  liad  ,i;one  on  the  trust 
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i^uaraiitooinir  tiu*  r(*tnrn  of  and  in  (lisciissinu-  tlio 

matter  with  hei*  inieles  wlio  am  husiiK'ss  pi'oph*,  ]u‘  supposcul 
they  laul  uiven  her  some  advice,  and  at  tii’st  sh(‘  ohjceti'd 
unless  she  eouhl  he  pi’oteeted  to  the  extent  of  lie 

would  not  sav  that  Mi*.  Moehs  uavt*  a  viu'hal  uuai’antcH'  to 
him  that  the  hiiildiiiu*  was  to  lx*  const  met  ed  foi*  Jr.'i.OOO;  Mi*. 
Moehs  estimat(‘d  the  huildinu*  to  cost  Jso.OdO,  just  as  he 
would  (‘stimat(‘  th(‘  (‘h‘et  rival  and  meehanieal  work  to  cost 
so  much:  expected  in  i^ood  faith  to  huild  \l  for  $.'),()()().  1  h* 

has  made  estimate's  on  eonti’aet  work  and  knows  what  it 
iiK'ans.  If  he  estimated  a  house  to  e<»st  j^^lnikopo  tin*  owner 
would  not  expe'ct  it  to  cost  )( ),( K )( ) :  Moehs  e*xp('eted  in 
trood  faith  to  huild  it  for  .'so,! I( HI.  Witness  thinks  that  once* 
or  twice*  afte'i*  the*y  faih'el  to  se*ll  Mrs.  (’ari*e>ll  he*(*ame  elis- 
satisli(*d  and  he*  me*nt ieuie*el  to  Mr.  .Moe'hs  that  In*  hael  ol‘fe*]*e‘el 
to  n*iv(*  Mrs.  (’ai*roll  eun*  ludf  of  tin*  profits  e>f  the*  S  Stre*e‘t 
]»roj)(*rty:  that  was  approxiniate*ly  six  e»r  e'iiiiit  nneiiths  afte*r 
the  huileliim*  was  tinishe*d. 

(He‘e.  144-I>:)  “(J.  You  say  in  yeuir  auswe*r.  at  paue*  4, 
that  on  aee'ount  eef  the*  ])e*rsonal  fri(*ndship  with  the*  ])iain- 
tiff  anel  vour  he'lief  in  his  ahilitv  ainl  intt'iii'it  v,  vou  eliel  not 
re'epiire*  a  writte*n  a‘-iree*nn*nt  freun  him.  Am  1  tee  uinh*!*- 
stand,  or,  rathe*r,  will  yeui  e*xj)lain  that  state‘nn*nt.  Veui  have* 
just  stateel  that  he*  just  simply  inaeh*  an  e*stimate*  of  what 
In*  tlneuii'ht  it  weeiild  e'ost  aiiel  eliel  not  make*  any  writte*n 
()24  eer  V(*rhal  ,uuarante*e  about  it.  What  I  woiihl  like*  tee 
have  yeeii  (*xplain  is  he)w  your  eeeiitieh'nee*  in  his  ability 
and  inten'rity  came*  into  the*  tpie'stieeii  eef  a  i:*uarantee  from 
him — (pnetiiiii*  from  y<uir  answe*r.^"  “.\.  If  I  re*e‘all  e*eir- 
rc'ctly,  elieln’t  1  te*ll  that  to  .Mrs.  (‘arreell:  that  I  hael  full 
ceuifiele'iiee*  ill  .Ml*.  .Moe*hs,  ill  hi<  ability  to  e*stimate*  and  in 
his  inte*uritv  te>  e*arrv  throim'h  a  e*ontrae*t  !  Is  met  that  inv 
lanuuaii’e*  te)  .Mrs.  ( ’arrehl 

“Q.  Le*t  us  re‘fe*r  te»  your  aiiswe*!*.  Vour  answe*r,  at  the* 
hotteun  ]>art  e>f  paLi’e*  .‘I  and  tin*  heeiunintj:  e»f  jiau'e*  4  is  as 
feellows:  ‘'fin*  saiel  eh'fe'inlaiit ,  Frain-es  (J.  Farreell,  the*r(*- 
Uj)on  ai:'r(*(*el  to  aelvaiie-e  tin*  money  feu*  the  piire'hase*  of  saiel 
real  e'state*  up.eeii  ('euiditieen  that  this  eh'fe'Uelant  s(*e‘ure*  a  writ¬ 
ten  a,ure*e‘me*nt  freem  tin*  ])laintiff  that  he*  weuihl  e*re‘ct  tin* 
said  huileliim*  feir  the*  sum  eef  and  weuilel  wait  for  any 

liuilders  ])rolit  een  the*  eeuist rue*t ion  eif  saiel  huilelim^  until 
the  pro])erty  (*ould  he  sohl.  This  de*fendant  says  that  eui 
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account  of  his  personal  !‘ri(‘ii(lship  with  t]i(‘  ])laintil’f  and 
belief  in  his  ability  and  int(\i;’rity,  Ik*  did  not  re([uire  a  writ¬ 
ten  au*reenu‘nt  fi*ojn  tin*  plaintiff,  but  assured  the  d(‘fendant, 
Frances  (r.  Farroll,  that  slu*  ne(*d  not  i’(*(|uire  such  written 
agreement,  and  aiii‘i*ed  with  the  d(‘t\‘ndant,  Frances  (J.  Far- 

roll  to  indeinnifv  her  in  (aise  anv  loss  should  a(*crue  to  lier 

•  • 

out  of  the  transaction.'  What  I  am  (piest ioninij;  you  about 
is,  if  there  was  lU'vei’  any  question  bi‘tw(*c‘n  you  and  Moebs 
of  an  a.u’reenient  on  his  part  to  build  for  a  d(‘linite  sum  of 
monev,  whv  vou  should  hav(*  waived  that  aui'(‘C‘m(‘nt  on  ac- 
count  of  voiir  beli(‘f  in  his  intc'i^ritv  and  in  his  abilitv?” 
“A.  Well,  th(‘i-(‘  was  an  ayr(‘(‘im*nt  whi'ii  lu*  said  that  ho 
could  build  it  foi’  ji^r),()()().  It  was  not  i*(‘duc(‘d  to  writ- 
()2.‘)  iii.u’,  but,  nev(‘rtheh‘ss,  it  was  a  bona  tid(‘  a.u'r(‘ement.” 

“(^).  IIav(‘  you  not  just  within  the*  last  live  minutes 
t(*stiru*d  that  you  had  not  any  au’r(M'm(mt  ;  that  it  was  a 
mere  (‘stimati*  on  his  ])art  and  on  yoin*  part  as  to  what  it 
would  take  to  build  it  1  will  ha\'(‘  the  st^noiirapher  r(‘fresh 
your  r(‘collection  by  i-(*a(lin;U-  yoni*  ])revious  stat(‘nient.” 


Counsel  for  defendants:  “I  do  not  think  that  is  neces¬ 
sary.  .Ml-,  ('arroll  can  answt'r  tin*  (pK'stion." 

“A.  1  (h)n't  nnd(‘rstand  just  (*.\a(‘tly  what  you  are 
yetting  at.  1  will  answ(*r  anything  I  can,  but  I  do  not  un¬ 
derstand  your  (pK'stion." 

“Q.  Do  you  wish  to  have  your  jircvious  answer  read  to 

vou?'’  “A.  Yes.  Anv  wav  to  straighten  it  out.” 

%  %  %  ^ 


(The  reporter  ther(‘upon  read  tin*  ])receding  four  or  five 
questions  and  answi'rs.) 


“Q.  Do  you  undoi*stand  it  now,  Mr.  ('arroll/”  “A.  Xo, 
sir;  I  do  not  undorstaiid  just  what  you  want.” 

“Q.  Suppose*  I  ask  yeeii  this  (h*linit(‘  qn<‘stion  now.  Did 
or  did  vou  not,  have*  a  eh*linite*  niiel  elistiiied  agre*e*memt  with 
.Mr.  Moebs  as  te»  what  the*  S  Stree‘t  ])roperty  shoulel  cost  to 
build  ?” 


Counsel  for  de-fendants:  ‘M  object  to  that,  if  the  Court 
please.  He  t(*stilie*el  that  he*  eliel  have*,  anel  it  is  fe)r  the  .Mas¬ 
ter  to  sav  whether  it  was  a  elistine-t  anel  definite*  agi-eement, 
or  what  it  amounts  te)  in  law.  This  witne*ss  can  only  tell 
wliat  lie  hael,  and  he  saiel  he*  hael  an  e*stimate  from  Mr. 
]\loebs  tlnit  it  would  ceist  $b,()tft).  ” 
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Couiisvl  for  jiljiiiitilT:  “II  is  su’niniltcd  llial  tli(‘  iv'voi'il 
shows  a  (‘ont radict ion,  of  wldoli  I  am  liix'iiiiL;'  tlio  witness  an 
oppoi’tnnity  to  explain,  and  if  tlio  eonnsel  wislios  tin* 
()2d  record  to  i*(‘main  as  it  is.  I  will  I'ot  insist  upon  this 
fnrt her  <jnest ion. 

(‘ounsel  foi’  def(*ndant  s :  “Weil,  d«»  yon  withdraw  tin* 
question  1" 

Counsel  for  plaintit’f:  ‘*Xo,  1  do  not  withdraw  tin*  <jnes- 
tion." 

The  Sp(‘eial  Mastei-:  “It  seems  to  me  that  theqnesti<m  is 
a  V(*ry  material  one  and  (umlit  to  he  answi'red.  'The  (jiies- 
tion  seems  to  he  whethei’  In*  had  an  ai:rt*onn*nt  with  Mr. 
AIo(‘hs  to  hnihl  tin*  hnildinn'  foi*  a  delinih*  sum,  or  whether 
In*  had  an  ayi*(*(*m(*nt  to  const  imet  tin*  hnildinu*  and  sell  it  at 
a  protit  ainl  dividi*  the  pi*oc(*(*ds  oV(*i’  and  above  tin*  cost, 
and  the  statement  (*f  Mr.  Mochs  was  an  (*stimat(*.  So.  in 
that  liii’ht,  I  think  tin*  (pn*siioii  is  an  (*nlir'*!y  proper  oin* 
ainl  onyht  to  1m*  answ«*r(*»l. ' ' 

'rile  \Vitn(*ss:  “What  was  the  qin*>tion,  now 

('Fin*  n*poiM(*i‘  i‘(*ad  the  p(*ndiim*  qn(*sl ion. ) 

“A.  1  should  say  I  had  a  d(*tinit(‘  ai:M’eenu*nt  with  .Mr. 
Moehs  that  tin*  St  Str<*(*t  pi-o]M‘i-ty  was  to  he  hnilt  f(H‘  tin* 
Slim  of  the  amount  of  his  (*stimate.*' 

“(j).  !)(►  yon  wish  to  alter  yoiir  sta1cnu*nt  previously 
made*  that  yon  had  no  vei-hal  ‘_inarant(*(*  from  him  as  to  tin* 
cost  of  tin*  hnildiny'”  “A.  I  do  not  e(msid(*r  this  as  a 
.irua  rant(*e. 

“Q.  Kindly  (*x])lain  what  yon  do  consider  it.  What  do 

von  iiu*an  hv  a  definite  aiii*eem(*nt  .**'  “A.  I  consid(*i'(‘d  this. 

•  • 

T  am  on  i-ecord  as  havinu'  faith  in  .Mr.  .Mo(‘h*s  ahility  to 
(‘stimate  and  hnild  a  hnildiim-.  Ih*  ])r(*]Rir(*s  an  i*stimati* 
and  t(*lls  me  that  a  hnihlinn'  can  hi*  c(nn])h*t(*ly  (‘oiistnicted 
for  a  Slim  not  to  »*xce(.*d  live*  thousand  dollars  and  par- 
tieipat(*s  in  soim*  way  in  ^eenrine'  n  loan  in  that  amonnt  for 
the  sole  purpose  <»f  hiiildim;'  the  hnildiny*  for  S.'i.ooi)  and  1 
consid(*r  that  an  a'-;’re(*m(*nt." 

^)27  To  tin*  h(‘st  <d*  witiu'ss'  nu*morv  the  i*stimate  was 

« 

iriv(‘n  Ix'fori*  Mrs.  (’arroll  ])iit  up  tin*  mom*y  to  hiiy 
the  efLoiind :  soim*  tentativi*  ])lans.  sketch  ])lans  had  hi'en 
prepared  hy  Mr.  Moehs:  tin*  skc*tclK*s  were  discussed  with 
witness,  showimr  jirohahle  arraniremeiits,  the  tlooi*  plans,  so 
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many  rooms  to  i\  tint,  so  many  Hats  to  a  Door.  At  this  (iim^ 
li(‘  said  hv  nOicd  n))()n  his  in  Mr.  AhxHis'  int(‘.i;Tity  and 

•  i|»ility,  li(‘  l)(‘]irv(‘d  ill  .Mo(‘hs.  II,.  had  Ixani  doaliii^^’ wit li 
liim  lor  somo  tiino,  hut  does  not  know  ahont  tin*  sizo  of  the 
Iraiisactions.  Xoihiii--  had  o.vnrivd  up  to  that  tiim*  to  make 
Jim  donht  (hthor  Mr.  AIo(*i>s'  ahdily  or  his  intoi^rily. 

(  I'lh-lol  ; )  1 1  is  ayrcrnnnil  to  iialcmniry  his  v  ilk*  was 
111  parol.  IIo  made  himsrir  rcspoiisihh'  for  aiiy  moimys  or 
any  advnv  that  he  should  -ivo  Mrs.  (  arroll  to  (‘xptnid  lun* 
inon(‘j^s;  lor  instance,  in  tin*  casi*  of  tin*  purchase*  of  tlio 
Ihiwlin-s  note*  In*  -naraiitce*.!  that  if  it  slnmld  fall  lhron<;h 
ln‘  would  make*  it  -ood  and  pay  olln*i-  i)nrchas(*s  whicli  she 
made*.  In  this  case*  he*  inaeh*  himself  re*-'])oiisihlc  leer  the  re*- 
Inim  to  her  eef  whale*V(*r  sum  she*  put  iiite»  tin*  preejicrlv,  jilus 
any  liability  sin*  nijde*rlook  whe*n  sin*  sii;*in*el  tin*  mete*  fe>r 
the  hnilelinu’  heaii.  lie*  eeiily  ifiia ra nl {*e*e  1  he*r  a  pj-eelit  after 
w  he*n  he*  teehl  he*r  In*  wenild  yi\'e  he*r  his  iiite're*st  in  the  ])re)p- 
e'Tty  if  it  re*alize*el  a  preetit  :  always  \}u>  pr,,|il  e)ii  the*  inve*st- 
me*nt,ol  e'Oii  rse*,  t  hal  isll'/  on  her  me'in*y.  Ili*eiiel  inet  t^nar- 
ante*e  he*r  any  preelit  eeii  tin*  1  ra  n>ae‘t  ieei'i  onlsieh*  e,f  tin*  iv- 
tnin  eel  hoi  meene'x  :  he*  a'_rre*e*el  tee  n‘i\'e*  it  to  he*r  eenly  if  it  was 
ie‘<diz(*el.  ..\ske*el  Inew  Mrs.  (  arroll  e'onhl  he*  injnr<*d  if  the' 
hiiilelinit:  e'eest  ineere*  than  she*  hael  eehliyated  he‘rse*lf  for,  he* 
ie*]jlie*el,  th<it  weeiilel  ele*]ee*nel  eeii  lh(*  \'ahn*  eel  tin*  hn ih lini;,’  and 
the  'i'l'eeniiel  it  steeeeel  eeii.  She*  e'eeiilel  he*  hurt  if  there  was  feeeoi’ 
inanaire*me*nt.  Aske'el  if  at  that  tinn*,  see  far  as  In*  kinews, 
Meee*hs  was  met  seel\-e*iit  and  hael  mod  e-r(*e!it.  he*  saiel  he  was 
met  ae*(|nainteel  with  that  part  e.f  Moohs’  affairs.  He 
dlls  hael  he*e*n  e'eeiit  rae*t  i  in;-  with  .Moohs  four  ye*a.rs:  alwavs 
e'eeiisie ie*re*el  it  a  ineeral  risk:  ne*\a*r  we'iit  nieon  anv  me*r- 
(tintile*  state*m(*nt  :  ehee*s  met  think  —  e*\’e*r  ask(*el  one*  e‘\(*e])t 
feer  the  he*iie*lit  eef  Mr.  Moohs.  It  was  alv.ays  a  nieeral  risk, 
a  fi-ie‘inlship  preej n ;>it ion  r)nt  and  oat.  .M/;ehs  e-eeiihl  have* 
hael  anythimr  he*  liael :  hae!  no  eleeii/.i  of  .Moi*hs'  seelve*ncv. 

(Ke'e*.  ].)!-.<)  :  lie*  knew  t!n*!‘e*  weenid  he*  e‘X])e*ns(‘s  in  e'onne*c- 
tion  with  the*  hndeline’  j<»an-’.  h  hes'*  'n*ioniiie,*d  tee 
aecorelimr  to  Kawlini::s  state'im*)!!.  For  tin*  vreerk  eef  cren- 
stme-tine:  the  hnileline- thei-e*  was  ae!'.  ance*el  to  Mi*.  Me)e*hsenily 
$4,780.20,  ae'ceerelino-  to  his  e-alcnlat  ion>.  il<*  maele*  nee  effort 
lee  furnish  Meee*hs  the  halaiie-e*  eef  the*  $o.00(),  it  was  six  months 
after  the  ee)m])le*tieen  eef  that  hnilelinir  he*f(ere‘  Meee*hs  <»ave  him 
a  leill.  Askeelifthe  ^nai’antee  eei-  a,u‘re*enu‘i!t  with  ^loehs  to 
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(*oni| )1( •{ (*  tlh*  1  Ml  1 1<  1 1 11  n’  l(>r  \\:is  to  Ik*  iiiclusivo  or  ox- 

cliisivc  (»r  ili(‘  (‘\|M*n><*>,  Ji,.  r(*j)li(>(l  it  was  not  inoiitioiiod  at 
till*  tina*.  Ask(‘(l  if  la*  lia<I  any  niidorstaiKliiiir  alioiit  it,  lie 
said,  .M(m*1»>  was  cx) M*ri(*ii(‘(‘d  in  liandlinu:  that.  In*  had  Ix-oii 
spcciilal  iiiu'  in  lMiildini:-s  for  sonn*  linn*:  witness  assumed 
AIo(*l)s  Would  tako  in  all  tin*  r(*< jni>it(*s.  II(*  doi*s  not  reenll 
nnikiiiLT  niiy  l(*nlali\  (*  (*>liinal<*  ot  tin*  eleel  I'ieal  w<n‘k  wli(‘n 
In*  w«*nl  o\'t*r  tin*  tontatixa*  «lratts  or  plans  In*  had  i'(*ferred 
to;  it  was  11  nd«*i’>t ood  that  tin*  (’arroll  l\h*etri(*  (kunjiany 
would  do  that:  it  was  upon  a  (‘oniinissiini  basis,  eost  iiliis 
ir  it  was  di^cnsv,.,!  nl  all  it  was  on  that  Itasis.  It  is 
witness  s  inip)‘cs>ioii  that  on  account  ih’  tin*  smallii(‘ss  of  it 
it  was  iiut  dis('iisv(*d,  Imt  In*  W(Mild  say  it  was  iiinh*i‘stood  at 
h*€‘ist  hy  witness  and  probably  l>y  Mr.  Mo(*bs  that  it  wa**^  to 
be  (loin*  in  that  nianin*r.  1  In*  t’arroll  lM(*ctri(*  (’ompaiiv 
L;(*nerally  did  work  on  1  In*  basis  otCost  plus  Ib'r. 

G2d  (  b’ec.  l.'i.’J-S:)  li(*  had  known  Mr.  (’laiiirlitoii  AVi‘st 
about  s(‘\'(*n  y(*ai*s  1  roni  this  dal<*:  A\  (*st  is  a  r(‘coij^- 
ni7.(*d  architect  and  was  at  that  time,  lb*  thinks  \V(*st  ])re- 
par«*d  tin*  detailed  plans  and  speci tieat i(His  upon  whicli  this 
])roperty  was  bmli  ;  i<  r(*asoi]ably  sure  ot  it.  "Tin*  tentative 
sk(*1('h  was  made  by  Mr.  Moobs;  tin*  linisln*!!  plans  by  W(‘st. 
Mo(*bs  >ketehe>  W(*re  Hot  1 1 i  11 1;' un *r( *  than  SOUK*  ]K*ncil  Tuarks 
showing’  tin*  dil!er«‘nt  rooms  and  tin*  probabh*  arrani^(*nu*ut 
of  tin*  Hal,  a  job  of  li\(*  iuinnt<*s’  dii 'ration.  Ask(*d  if  (’lau^irh- 
ton  \\  t*"!  was  tin*  snper\  isiim‘  architect  on  S  Str(*et,  he 
said  In*  ihoiiL:!!!  W  i*'«t  had  soun*! hi iiir  to  do  with  tin*  jol),  he 
saw  him  t  her(*  < >nc(*  or  t  wiee  :  thinks  W  (‘>t  d(*si ijfU(*d  t lie  f rout 
and  lollowiim'  Mr.  Moeb>'  instructions,  jirobalilv  desin^ued 
tin*  int(*rior.  'I  hat  is  not  a  matt(*r  of  siirmisi*:  matter  of 
re(  (Hlect  ioii  (»n  hi>  i>art,  Asjo*d  who  was  tin*  suj)c*rvisim]^ 
architect  on  all  tin*  apartnK*nt  hon''es  h(*  had  b(*(*n  (jU(*st iont*d 
about  yesterday.  In*  >aid  In*  b(‘lic\-(*d  in*  had  known  West  to 
b(‘  connected  with  all  -  tln'Ui  in  some  way.  Au'aiu  asked  if 
thei't*  was  a  siipeiwisim:  archit{*(‘t  to  his  know’h*(bj:(*  and  if  so, 
WHO,  In*  said  Mo(*b><  super\’iscd  his  own  work:  did  h(*  under¬ 
stand  tin*  (juestnui  to  mean  who  d(*sie:n(*d  tin*  w'ork  and 
supervised  it.  Hold  the  question  was  who  su]K*rvised,  lie 
asked  tin*  architectural  jiai'l  oi*  tin*  (‘oust  i  net  ion.  H'old  tlie 
censt  I'uct  ion.  hi*  answ  ered  In*  would  say  Mr.  Moc*bs.  It  is  his 
imp?‘(*ssinu  that  Mr.  A\  (*st  worked  on  tin*  ]»lans,  ])r(*])ared 
the  architectural  details  foi*  all  of  Mo(*bs*  buildine:  that  thev 
workcti  on.  A  supt*rvisiim'  architect  is  a  man  wdio  super- 
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vises  areliiteets  and  di'aftsinen :  not  iK‘('(‘ssai*iIv  one  who 
snj)ervises  const rnelion  also.  Tliat  is  a  sn])erintendent. 

4dia1  man  Mipm’visi's  tin*  phinnini;’  of  tin*  otlun*  men. 
(>‘1(1  Witness  mak(‘s  ])lans  <lown  in  his  otlicc*.  His  meclian- 
ics  iro  out  and  ixn’t'orm  tliat  work  in  aec'ordaiice  with 
his  ideas.  Ih*  is  the  arehit(*et  in  tin*  eas(‘.  Asked  it’  from 
his  answiM's  it  was  to  h(‘  nmh'rstood  W(*st  snpi'rvised  the 
woi’k  of  ])i’t‘])arinn’  ])lans  for  tiies(‘  hnildini^s,  lu‘  said  his 
knowled.n’e  is  tliat  Mr.  W(*st  took  his  inst nud ions  from  Mr. 
Mo(‘l)s  and  iierformed  tin'  architi'ct nral  jiart  of  it,  Mr. 
.Moehs  rendeiMiie,-  the  (Miu'imH'rinu’  f(‘atnr(‘s.  1I('  never  saw 
hnildin.irs  tliat  Mr.  Mo(‘hs  »l(‘.-iu-nt‘d  without  that  kind  of  aid, 
either  from  Mr.  W(‘st  or  someoin*  of  that  artistic  timipei’a- 
tnre.  He  knows,  hy  what  Mr.  Moehs  has  told  him,  that  the 
latt(‘r  is  an  (niyiiKMo*  as  W(‘ll  a.s  a  hnilder.  1I(‘  has  not  ex¬ 
amined  Mr.  Mo(‘hs'  1-i‘cords  to  iind  out  tliat  In*  is  an  eiii^i- 
neer;  do(‘s  not  know  that  Moehs  wa-^  a  y,radnate  of  the  I>os- 
ton  Jnstitnt(*  of  T(*chnolonv  as  an  (nn::in(*er.  Il(‘  finds  that 
it  is  ahsolnti'Iy  so  hnt  has  not  si'eii  a.ny  c(‘rtiticate. 

The  SpiH'ial  .Mastm-;  “I  do  not  know —  — " 

Honnsid  for  plaintitf:  “1  do  not  projiose  to  imrsiie  that 

anv  furthin*.  ” 

% 

The  S])ecial  Master:  “1  do  not  .‘ipjiri'ciate  the  matiM'iality 
of  it,  hnt  1  would  lik(‘,  if  it  h(>eomes  mat(*ri:d,  to  have  a  lit¬ 
tle  more  lii^dit  on  that  jiroposit ion  and  if  yon  do  not  mind, 
I  will  ask  Ml*,  (’arroll  a  (jiiestion  or  two  niysidf."’ 

Counsel  for  jilaiiititf:  “Yes,  ind(*ed." 

Till*  S))(‘cial  Master : 

It'  yini  W(‘n‘  eontractinu:  lor  the  (‘ri'ction  of  a  hnild- 
iny,  and  yon  employed  an  ai'cliiiei't  (ni  a  commission  basis 
and  relied  upon  the  aielnteet,  would  the  ar;‘hit(‘et  snpei*vis(,‘ 
till*  const  met  ion  .'  “A.  Somet  inms,  and  sometimes  not.'’ 

1  mean,  if  yon  were  i‘.:noi-ant  of  hnildiny  houses  yonr- 
s(*lf,  and  if  yon  (Miiployed  an  aridiiti'ct  in  that  ca- 
()‘)1  ])acity  would  he  snp<*rvis(*  tin*  const  met  ion  “A. 

That  would  hi*  this  way.  Von  could  em])loy  an  archi¬ 
tect  to  desiyn  tin*  hnildiim*." 

“Q.  I  am  askiny  .von  if  an  architi'ct  wei-i*  em])h)yed  in 
that  wav,  if  von  madi-  a  contr.ict  lor  the  erection  of  a  hnild- 
iny  and  employed  the  architect  on  a  perceiitaye  basis,  would 
he  under  a  contract  of  that  character,  supervise  the  con- 
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(*onij)](*j (•  l)iul<linLi’  Inr  w^is  lo  lx*  inclusive  or  ox- 

elusive  el*  the  expenses,  he  ri'plied  it  Was  not  imuitionod  at 
th(‘  time.  A^k(‘<l  if  he  had  any  undei'standiiiir  about  it,  he 
said,  Moel»>  was  expei-iciiced  in  handlini::  that,  he  had  been 
speculal  iim-  in  bnildinir-s  l‘or  seine  tiun*:  witness  assumed 
Meebs  would  tak'e  in  all  th<*  imm jui>it(‘s.  IIi*  d()t‘s  not  recall 
makiiiLT  any  tentati\e  e>tiniale  ol  the  (‘lecti’ical  woi’k  when 
he  Went  o\’er  tin*  t<‘ntati\’e  di’atts  oi‘  plans  In*  had  rederred 
to;  it  was  und«‘r>tood  that  the  (  ari’oll  Idh'cti'ic  (’om])any 
would  do  that;  it  was  upon  a  connnission  basis,  cf)st  ])lus 
f  .  If  it  wa<  di^eus>ed  at  all  it  was  on  that  basis.  It  is 
witin‘ss's  inipi’evvioji  that  on  account  of  th(‘  smallness  of  it 
it  was  not  disens-^ed,  but  he  would  >ay  it  was  uinhu'stood  at 
lea<t  by  witness  and  pi’obably  by  Mr.  Moebs  that  it  wa'^  to 
be  done  in  that  mannei’.  I  In*  t’ai’roll  Idlecti'ic  (k)m])anv 
Ueiierally  did  work  «ni  t  In*  ba>is  of  cost  plus  r  . 

(  b’ec.  Ib.'J-S:)  lie  had  known  Mi*,  (’lanirhtcui  West 
about  se\’en  years  1  roin  this  date;  A\  est  is  a  r(‘(*oe^- 
nized  archit(‘et  and  was  at  that  time.  lb'  thinks  West  ])re- 
{►ared  tin*  detaile<l  plans  and  specilicat ions  upon  which  this 
])r<»])e!  ty  wa^  built  ;  i<  rea>onably  sure  of  it.  Tin*  Imitative 
sketch  was  ina'le  by  Mi*.  M(h-bs;  the  liiiished  plans  by  Wi*st. 
Mo(‘bs  sketche>  wfi’e  nothiiii;’  iinu'e  than  sonn*  ])(‘n(*il  marks 
showii!'.;*  the  diltei’eiit  rooms  aii<i  tin*  probable  arranirenu*nt 
of  the  Hat.  a  job  of  fpre  ininute>*  duration.  Asked  if  ( laiurh- 
ton  We."!  was  tin*  siipc'i'X'isiim’  architi'ct  on  S  Str(*et,  ho 
said  he  thouLilil  Wot  Innl  xuin't hiiiL*'  lo  <Io  with  the  job,  he 
saw  him  t  here  'Uiee  or  t  wie** ;  t  hinks  W  (‘st  d(*siLrn(*d  the  front 
ainl  jollowiim’  Mi*.  Moebs'  iimt met imis,  jirobably  desijxned 
tin*  int(*rior.  d  hat  is  not  a  matl(*r  of  sui*mis(‘;  matter  of 
reeolleet  ion  nil  hi>  part.  Asked  who  was  the  su])(*rvisinix 
architeet  on  all  tin*  apariim*nt  ln‘ii^(*s  In*  had  be(*n  (piestioiU'd 
about  yesterday.  In*  >aid  In*  believ(*<l  In*  had  known  W(‘st  to 
be  connected  with  all  -  them  in  sonn*  way.  Au*ain  asked  if 
1  hen*  was  a  siiperx  isim;:  archii(*ct  to  his  knowb*du:e  and  if  so, 
who.  In*  said  Moebv;  su j M‘i*\*ised  his  o’w'n  work;  did  he  under¬ 
stand  the  <|in*stn»n  to  me;jn  who  di‘sii!:in*d  tlu‘  work  and 
sup(*rvised  it.  'fold  tin*  (piestion  was  who  supervised,  ho 
ask(*d  the  architeet  ural  ])arl  or  the  cimst  i  uct  ion.  Told  tlie 
const  met  ion,  he  answered  In*  would  say  M  r.  Moebs.  It  is  his 
impr(*ssion  that  Mr.  AVest  worked  on  the  ])lans,  ])r(‘])ared 

tin*  archit t*ct  ural  (h*ta!ls  foi*  all  of  M(n*bs'  buildine:  that  thev 

* 

workctl  on.  A  su]H*rvisine‘  architect  is  a  man  who  super- 
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vises  Rivliiteets  riuI  di'aftsineJi ;  iiol  iieeessarilv  one  who 
supervises  const ruelioii  also.  That  is  a  superintendent. 

ddiat  man  Mi])i*rvisi‘s  tin*  plannini;’  of  th(‘  other  men. 
(idO  Witness  makes  ])lans  down  in  his  oHie(‘.  llis  meelian- 
ies  iro  out  and  |)(‘rlorm  that  woi’k  in  aei'ordanee  with 
his  ideas.  1I(‘  is  the  ai'ehit(*et  in  tin*  ease.  Asked  it’  from 
his  answers  it  was  to  Ix'  uiidm'stood  West  supervised  tlie 
work  of  ])ri‘parini;'  ])lans  for  llu'se  Imildinirs,  In*  said  Ids 
knowledu'e  is  that  .Mr.  W(‘st  took  his  inst laietions  from  Mr. 
Moehs  and  performed  lh(‘  jirehitcxdural  paid  of  it,  Mr. 
Moehs  r(‘nd(‘i*ine*  the  (‘iie-ineeriiie’  featni’(‘s.  1I('  nevei’  saw 
huildinirs  that  M  i‘.  Mo('l)c  d('.>ii:in‘d  witliont  that  kind  of  aid, 
(‘it her  from  Mr.  M'est  or  someoin*  of  that  artistic  tcmipei’a- 
ture.  He  knows,  hy  what  Mr.  Mo(‘l»s  lias  told  him,  that  the 
latt(*r  is  an  (‘mrini'er  as  w(‘ll  as  a  hnild(*r.  Ih*  has  not  ex¬ 
amined  Ml*.  Mo(‘l)s'  records  to  iiiid  out  lliat  h(‘  is  an  eni^i- 
neer;  do(‘s  not  know  that  Moehs  was  a  i;raduat(‘  of  the  l>os- 
ton  Jnstitute  of  T(‘chnoloiiy  as  an  (Mi.i::iu(*er.  1I(*  fcxds  that 
it  is  al)solut(‘ly  >o  luit  has  not  simui  a.iiy  c(‘rtilicat(‘. 

Th(‘  Special  .Master:  “1  do  not  know - 

Houn.S(‘l  foi*  plaintilf:  “1  do  not  pi‘opose  to  pursue  that 
anv  further." 

Th(‘  SjX'cial  Master:  “1  do  not  a.p))i*(‘ciate  the  mat(‘i*iality 
of  it,  hut  I  would  lik(‘,  if  it  heconies  mat(‘riad,  to  have  a  lit¬ 
tle  mor(,‘  li,i;*ht  on  that  jiroposilion  a.iid  if  you  do  not  mind, 
I  will  ask  Mr.  (’arroll  a  (jueslion  or  two  mys(‘lf." 

(k)uns(‘l  foi*  plaintiff:  “V(‘s,  indeed." 

ddie  S])(‘('ial  Master : 

“(^).  If  you  were  contractimr  for  the  (‘nx'lion  of  a  huild- 
iny,  and  you  employi'd  an  ai'chiiec'l  on  a  commission  basis 
and  retied  ujxui  the  aiehiteel,  would  the  ar.'-hit<‘ct  sup<‘l*vis(; 
lh(‘  (MJiist  met  ion  .'  “A.  Soim*!  iinos,  a.nd  sometimes  not." 

‘‘(j).  1  mean,  if  you  wei'e  inrioi-aiit  of  huildiny^  houses  your¬ 
self,  and  if  you  (‘inployed  an  ai*chit('ct  in  that  ca- 
])acity  would  he  supervise  tin*  construction.^"  “A. 
That  would  lx*  this  way.  You  could  employ  an  archi- 
t(‘ct  to  d(‘sio-n  tin*  huitdinn'." 

“(^).  I  am  askiiiLC  yon  if  nn  ar('hit(‘ct  W(*r(*  em])loyed  in 
that  wav,  if  vou  mad(-  a  conli*act  for  the  eix'ction  of  a  huild- 
iiiij:  and  (‘inployed  tin*  architect  on  a  percj'iitayi*  basis,  wouhl 
he  under  a  contract  of  that  characl(*r,  supervise  the  con- 
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sliiK'lioii.  Il  y<»ri  < ‘III [ il( > v; ■' 1  liini  loj*  the  piivjio.so, 

yes. 

“tj.  [.'  ii»*t  Vv'liat  is  a  snj)(*rvisiiii>'  ai'ehitoct  ?" 

‘*A.  WcN,  lliat  is  n;>I  lay  n'l-Jei'.-^t aixliiie,'  of  it.” 

1  ia-  rea-'ni)  I  a'K'  yon  i.s  Itecaoix*  I  lia\’o  alwav.s  niulor- 
stdo.j  will  ]•(*  an  a !(‘l I ' I *’('1  einpleycMl  ii])oii  a  por- 

('••ijla.m*  liasl.'.  and  ymi  rcii((!  npnii  liiin  f«n’  a  ('crtifieate  of 
the  (•' nist  I’liei K >11,  that  is  v.ha!  is  known  n’<*nei*ally  in  the 

l*n>in**-- a- a  .-npeian'iny  a  i-ehitia-t  ”  “A.  'khat  niav  Ik*  the 

^  • 

coi  i'eei  11)1. i;  r.-t a ! K ! i ’ i n'  (»f  it.” 

I  nn  h'r>l a nd  I  liat  nnni  liki*  .M  i*.  .Moehsand  .Mr.  Ward- 
man,  tiiat  tlh-y  (1(1  led  i'o/'ly  iiiem  ai'ehit(*e1s  to  do  tliat  ;  th(‘v 
eiiip!  >y  aie'iiiecm  to  preparo  plans  and  lii(*y  look  after  tin* 

^  n j M‘r\  i:-i,;n  and  einisl  m.-i  ion  i  hi  iiise]\’es,  and  what  I  wanted 
to  Iniow  was.  wle  t.kor.  i!  an  arelntect  acted  in  that  cajiacitv, 
that  i-  i;o!  wiiat  is  ‘Nnown  as  a  sni >ei-\'i.-in'y  aiadiiteet  .’”  “A. 

I  h:i(  :s  iio;  ’ny  iiiid  ‘i’>t a n< ii  11 k'oi’  instance,  in  l.he  d'ri'as- 
Ik  p.ai’’a'  lit,  w  •  ha\'t*  a  'iiperxisiiiLT  a I'cliil (*('t ,  wlio 
MipiiAi-e-  arc  hil  c!.'.  in  th<'  Xax'y  I )ej>artinent  wa*  hav(‘ 

I  ho  .-aiiif  ti.iin*'.  a’ld  1  -nppo^i*  1  rmn  that  1  have  .u’aiin'd  the 
ii.  pr«*s>e  n  iliat  a  siipei-x'is.n'a-  architect  is  a  man  wlio  sn])er- 
\  ises  a I'cliit  cot and  not  const  rnction  work.  I  wonld  not  sav 

4  *  4  ‘  '  •  I  * 

i!)a. t  my  iinpr'‘>'-:on  is  ine  coi'rect  oin*  or  not.” 

^’  •2  i'.\a!  nnat io  I  !•<•In'a•  r* '>n:n''d  !>y  counsel  for  ])Iain- 

ti:;,  wilao-'  '’alc  l  tliat  lie  a-nim-d  that  the 
was  tn  in  •iti  lc  tin*  exi)  n-es  ot'  the  arc'iitcct  in  prcjiarini^ 
•‘'o  t'h.n^:  (hh  .  le-t  reeall  tliat  anytidiiir  was  <aiii  as  to  how 
mm-it  w:.N  to  !:•»  tnati  loi’  tha^  sv-ianc-* :  does  not  know  how 
mncli  V  as  p::id  \\en.  lit' does  not  know  thrd  tin*  only  con¬ 
nection  .\!  r.  West  had,  with  the  S  Street  ])rop(*rtv  was  to 
i;ia\\  a  ti'inii  elew  'ion  iin.hn'  Ine  sn] K*r\'i'-ion  and  dir(‘ction 
oj  Moels.;  (;;•  tlia.t  tie*  exti'i't  of  W  I'st 's  (nnplovmeiit  was 
limited  to  .  lor  whiv‘!i  in*  receix'ed  not  more  tlian 

( li*'".  l.  s-P;)  jl  .  ’-('falls  st:;tinn'  in  his  answer  that  he 
de\'f'i  ‘d  nmcli  tini“  to  th**  a  -tnal  sipiervision  and  eon- 
strm-lion  of  iho  1  id!  dn-  as  did  Mr.  Moelis;  and  lie  should 
say  that  that  i  e  -rierr.  H*-  did  not  work  under  the  snper- 
X  ision  oi  A\  e n  ;  tliinics  Mr.  West  laid  out  or  outlined  the 
(•‘‘liters  amt  the  switelies  tind  In*  follow(*d  that  mneh  under 
West  s  directions.  A\  est  markn-d  tlmt  on  tlie  plans;  he  did 
not  s(.,.  liiiii  ]nai'k  thtit  on  tin*  jihins;  tln-y  eame  to  him  on 
the  phin  tuidi  he  hiclieves  that  W  e.«.t  madi*  the  jilaiis.  If  his 
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rocol loot  ion  s(‘rv(.‘s  iiim  I’iulit  \V(‘<t  *s  nanio  was  on  tlio  ])lan.s, 
blit  not  ])ositiv(‘.  lb'  rol'rrs  t:>  ;li(‘  bliu*  ])rints  wliicli  wc‘r(‘ 
<rive]i  him. 

(Ii(‘(*.  ir)!)-l(;4:)  (Ictail'Ml  .-{atonunit  sliowinii-  1Ik‘  alU‘,i;v(l 
cost  of  tli(‘  bnildinu’  was  I'ni’iiishiHl  to  him  1)y  Mochs  scvc'ral 
inontlis  aft(M‘  tin*  co:j<t  I’lirt  ion  of  tliis  bnildiiiy;  In*  has  tliat 
stat(‘mont  licrc.  A<k('d  if  it  siiowcd  any  items  of  dislMirs(‘- 
nu'iits  on  arconid  of  a rcliitof'l s  or  dral'tsnn'ii,  h(*  stated  tiiere 
is  an  item  in  here  for  lain*!-,  >('>()4.dt,  ami  in*  assiinn*s  that  a 
])ortion  of  th.at  was  ])aid  to  Mi-.  \V*‘^t  foi’  Ids  serviec*^:  tliere 
is  no  otlnn*  it(‘m  ref(*rrin'.;‘  im-re  s])  'eili<*a]]y  to  an  ai'cldtoct. 

Ask(*d  if  his  stat(*m(‘nt  limt  In*  ('(Oiadly  snijeidntended 
God  tlu*  bidhlinu’  an  ant  tlia!  he  siiixrrinten  led  tlie  (*lectric 
work,  or  sn|ieriiit<>n;u*  !  tine  eiitirv*  Imil  hnn*  construc¬ 
tion,  hr*  saitl  lie  nn  ..at  i<v  ihai  I:  *  conferienl  witii  Mr.  M(H*bs 
from  tiino  to  time  dnrim;-  tin*  (  .  nisi  i  in-t ion  id'  tii**  imihliny’ 
ai)ont  ('(*rtajn  thiinrs  in  (■.'  iim'-tion  witli  it,  a.n'l  voiceil  his 
o])inion  of  tln'in:  a-id  it  is  Ids  th(.nn‘ht,  as  >tat«*d  in  liis 
answer,  that  In*  devnt(‘d  a.^  i^nn  h  tinn*  to  tlie  aetixe*  sn]K*r- 
vision  and  (‘onst  rnetion  as  did  M  j-.  Moi‘1»s.  In  addition  to 
Ids  laisiiK'ss  as  a  (seit  rac  to*’  u><:  (*!ectrical  sn])))r!c*s  and 
(*(jiii])m(*nt,  he  has  Indlt  some*  hidl  line’s  in  conne'-lion  witli 
that  class  of  woi-k,  I'ower  hon-  *  ('(iniMm-'nl ,  ('oin'rr*!**  tun¬ 
nels,  and  mechaidcal  woi-k  of  \*arions  kinds,  -ome  nnisonrv 
work;  has  not  hnilt  any  a | 'iirtmeiit  Inni  -es.  (f-in  not  name 
any  bnildinre  in  this  (’ii\-,  the  con.'i  i  in-t 'on  of  wldcli  lie  has 
supervised,  llis  ataention  was  calh*  i  to  tin*  st t of 
his  answer  tliat  afti'r  tin*  ef»m])i'-t ion  r.f  tliis  indhlinu-  and 
to  Ids  Lfr(*at  siiriirisc*  Mool.'s  (‘xiiiliited  to  Idin  a  "^tat(*m(*nt 
of  cost  of  <*xeinsi\'(*  of  tin*  el  ‘ctrieal  (*(!ni])ment, 

and  ho  was  asked  il‘  lie  ddd  not  ioiow  that  tht*  al!(*'e-(*d  (-ost 
of  tlu*  hidldine’,  s'd.deS.Ss’,  not  only  exelnde'l  itip  Mieetric* 
Comiiany's  1)11!  hni  ;<!■()  th-*  eo.p  dn*  l.:dl  dny  loan, 
anioiintiiui’  to  ddi d  and  se.m  ■  cents'  and  In*  rc’oiied  In*  eonld 
not  tell  that  fi’om  tin*  itili.  A.>iaed  to  I'efer  to  tlie  stat(*nu‘nt: 
of  cost  aetain,  he  said  in*  do(*s  not  tliinlv  tiieef*  is  anvtldnn* 
for  tlie  el(*etrieal  Wi.-rk,  and  a.s  to  tin*  exi)(*ns(‘  of  tiie  loan 
he  eonld  not  tel!  wliat  was  adisoi-]»(*d  in  tin*  lah.or  item. 
There  is  nothine-  in  tin*  stjiterm'nt  s] »(‘(d!i'*a  1! v  for  ex))<*i)ses 
of  tlu*  loan  or  to  indiea,t(*  tliat  the  hill  of  the  (\'nn*ol!  Klee- 
tric  Company  was  iiu'lnded:  the  bill  for  tin*  (*lectrieal  woi'k 
was  .$141. bS.  Addii'ii'  tliis  and  $*dl 4.-^0  to  tin*  amf)nnt  of  Mr. 
Moebs’  statement,  the  total  would  he  He  did  not 
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.iCct  any  i(l(*a  Troiii  liis  acliv(‘  .^iijKTvi.'^ioii  of  the  coiistriic- 
tioii  as  t<»  what  tin*  huihliiiLT  was  uoiiiir  to  cost.  Tlioro  is  no 
(lat<'  on  tli(‘  statement,  lit*  a])j)roxiniatcs  tin*  tinu‘ 
034  In*  .i:ot  it  as  several  niontlis  afti*!*  the  eoinpletion  oi* 
the  hnihlinu:  In*  <loi*s  not  think  some  tinu*  in  1!)13; 

thinks  it  was  after  tin*  lir>t  of  tin*  V(*ai’:  shonhl  sav  it  was 

•  » 

in  l!n4.  A>k<*(l  why  In*  said  1!>14,  In*  r(*])li(‘(l  that  In*  r(*mem- 
l)ert*(l  disi'iissinu'  with  Mr.  Moehs  tin*  (*h‘et rival  hill  and  the 
latt(*r  said  it  was  not  inelnd(*d  in  tin*  stat«*nn*nt.  IK*  rem(*m- 
])(*rs  LTettiiiLT  that  and  hi*  thinks  tin*  lii;nr(*s  ln*r(*  on  some 
pa|)<*is  will  >how  \\ln*r(*  tln-y  added  it:  and  for  that  r(*ason 
tln*y  did  not  niak<*  out  tin*  eh*eliMeal  hill  until  I )(*(*(*mh(*i’  31, 
In*  assunn*d  this  talk  with  Mr.  Mo(*hs  was  in  1!)14. 
His  att(*ntion  hthne’  called  to  the  stat(*m(*nt  in  his  answer 
tliat  tin*  plainlitV  (‘xhihited  tin*  statenu*nt  to  him  shortly 
aft(‘r  tin*  completion  of  tin*  huildine’,  and  asked  if  that  re- 
fr(*shed  his  ri'collec  t ion  as  to  w  ln'ii  it  was  r(‘n(h*r(*d  to  him, 
he  said.  Yes,  and  he  still  ('(intends  it  was  in  tin*  (*arly  part 
of  l!n4  to  tin*  best  of  h.is  I’eeo! leet ion.  .\sked  if  it  was  to 
he  nn(h*rstood  that  tin*  hnildiiiu'  had  he(*n  comph*t(*d  shortly 
h(*for(*  tin*  ch»s(*  of  tin*  y(*:ir  11*13,  In*  said  it  de])(*nded  on 
what  was  nn*ant  hy  eonpjlet  ion.  'Tin*  hnildiniL;' was  not  com- 
ph*ti*d  on  daiiiiary  1,  1!*14.  Aski'd  what  In*  mi‘ant  hy  com- 
ph*tion  wln*n  In*  said  >horlly  aft(*r  compl(*tion,  he  said  he 

meant  tin*  (*h*('trieal  woi'k,  (*tc.  had  h(*en  linished,  and  (‘V(‘rv- 

• 

thini:’  about  the  huildine'  that  was  eom})lainod  of  was  ad- 
jiist(*d,  (*tc.  1 1(*  ce.nsidei'ed  t  Ilf*  (*h*ct  rival  work  tinisln*d  wln*n 

it  was  jiaid  foi‘.  Ih*  eon^id'*i-t‘d  a  hiiildinu:  tinish(‘d  when 
all  the  hills  W(*r(*  jiadd.  V(*ry  oft(*n  woi’k  will  he  done  and 
tln*n  somethin^'  will  turn  np  and  tin*  crn*nt  thinks  you  onii’ht 
to  do  soniethinu'  niori*;  so  to  inakt*  himself  cleai’,  he  does  not 
consich*!’  tin*  work  lini>hed  until  tin*  hill  is  paid.  He  can¬ 
not  t(*ll  from  tin*  .stati*nient  wln*n  In*  hcLfan  to  t‘nt(‘r  it(*ms 
aixainst  tin*  S  Str(*(*t  jiroperty  for  (*h*ctrical  suppli(*s  and 
labor;  only  the  total. 

(bee.  1<)4-H:)  Ih*  dof's  not  know  wln‘tlu*r  he  calh*d 
(ido  upon  Ml*.  Mo(*hs  foi’  any  proof  of  the  cost  of  tin* 
huildine'.  by  submitting’  to  him  invoices  and  pay¬ 
rolls  for  labor,  or  wln*tln*r  Mr.  Mo(*hs  volunteered  that.  It 
was  discussed.  Ih*  ni*vei’  u’ot  that  iid’ormation  that  wav.  It 
was  ]U’omis(‘d  and  not  .uiv(*n.  'That  did  not  arouse  his  sus¬ 
picion  in  any  way,  the  way  they  W(*r(‘  doinu;  business.  Ih* 
would  not  say  that  lie  could  readily  check  up  the  items. 
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Asked  to  take  the  statement  and  s(H‘,  lie  said  tlie  items  as 
to  cost  cannot  Ik*  cliccko'd  iij).  Ih*  did  not  mala*  any  iminiry 
of  Mr.  Collins  if  tin*  lalti'i*  had  hcmi  ])aid  for  hrick 

work  as  shown  on  the  statc'inont.  lie  kni‘w  Mr.  Collins; 
knew  how  lu*  conld  Ik*  iK*aclu*(l  hy  teh*])hone,  and  where  he 
lived.  C.  1...  W(*nL;(*r  fui‘nish(*d  tin*  Imatinu;  ainl  witness 
knew  him  hnt  nnnh*  no  (*lYort  to  imiiiin*  wh(*ther  his  work 
had  cost  Jt^4!M).()()  ns  shown  hy  th<*  stat(*mont  ;  no  i*lTort  to  in- 
(luire  of  any  as  to  tin*  cost  of  their  work  i*nt(*i‘iny  into  this 
bnildin<i,’.  Hi*  km*w  Mr.  (Icoree  I'k  Walker,  who  furnished 
the  Inmhei’,  and  Mr.  1‘.  .1.  Weiie’er,  who  !'uiaiisln*d  the 
plumbim**,  but  maih*  no  iminiiTs  of  any  ot*  them  as  to  the 
cost  of  their  work.  He  nunh*  no  iiniiiiry  as  to  the  tile  work 
of  tlie  Ami'i'ican  Mosaic  Company.  The  same  answer  as 
to  all  persons  shown  on  the  statement,  lb*  made  no  in¬ 
vest  ii:>*at  ion  with  i-es])c('t  to  any. 

(Ki*c.  lb()-S:)  Ih'in'j,-  refci’red  to  tin*  statement  of  his 
answer  that  plaint  iff  never  disclosed  w  lietlu*!*  any  bnild(*r’s 
protit  was  included  in  the  alh’n'cd  cost  of  and 

asked  if  Mochs  was  to  ha\’;'  any  bnild(‘r*s  profit  on  this 
job,  he  replied  Mochs  was  to  yet  oin*  liadt*  of  tin*  profits, 

what(*V(*r  the  hnildinu’  sold  Ibr.  tli(‘V  wm-i*  to  share*  it  :  th(*v 

•  « 

built  the  bnildiny’  to  sell.  Aslo'd  if  In*  meant  by  his  pres(*nt 
answer  that  the  statement  in  his  answer  meant  Mo(‘hs  had 
never  disclosed  whethei’  his  statement  included  a  jirolit  on 
sale,  he  said,  Xo,  a  ]>rof.t  on  !hes(*  items  wlietin*r  In*  ])nt  any- 
thin^i*’  on  these*  it(*ms  for  himself  as  a  hnild(*r's  ])ro- 
G3G  fit  or  jirofii  of  any  kind.  A.ski'd  an':iin  if  Mo“hs  was 
to  have*  any  hnilder's  ]n‘<dit.  he  said  not  an're(*d  upon 
other  than  what  In*  was  to  L'et  out  of  tin*  sale  of  the  pro})- 

ertv.  There  is  no  item  in  Moehs'  statenn‘nt  marked 

* 

builder's  ])rolit. 

“(X  If  tln*]'(*  was  any  hnild(*r's  |)rofii  in  that  it(*mized 
statement  it  must  havi*  hi'ini  coni'eah'd  in  sonn*  of  these 
items f  “A.  1  should  say  so.  a  ))ei*centan(*  put  on  these 
costs,  yes  sii\ "  Asked  if  In*  attempted  to  vej-ify  as  to 
whether  any  of  tln‘S(‘  accounts  had  Imk-ii  jiadih'd.  In*  said  he 
did  not;  madi*  no  in\'est  iii-at  ion  of  any  of  tin*  items  shown 
on  the  statement  ;  it  was  not  his  belief  then  that  siu'h 
paddinu’  had  taken  place;  it  is  not  his  belief  now. 

“Q.  Then  what  is  tin*  meanim;’  of  this  statem(*nt  in  your 
answer  that  he  never  disclosed  to  vou  whi'ther  or  not  a 
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biiildtT's  piAilit  was  iiiclnd**'!  in  lln*  allcu’vd  cost  “A. 
Just  what  it  says.  wlii‘lli«*r  la*  put  aiiytliiuu*  on  I'or  luiihU'r’s 
profit  oi’  not.  'riiorc*  is  nothing  in  tin*  stati'inoiit  for  in- 
staiu‘(“  this  itoni  (4'  lah(o-.  In*  laid  his  l)i*otln‘r  work  on  this 
jol»  and  tln*!‘<*  is  notliiiiu’  in  tluTn  to  show  tin*  sc'rvivos  In* 
roinh'rnd.  lit*  had  .Mr.  \\  rst  w(U'k  on  tin*  joh  and  tlu*i‘(*  is 
not h i nir  to  show  tin*  >< *i  \  ic* *■'■  n|  .Mr.  ^\  nst . ' ' 

Asked  il‘  in  any  (•!'  hi<  pi-<‘\  ion.'-  t'oui-  yeai’s  d(*alinu’s  with 
.Mo(*hs  he  had  ovi-r  known  him  to  ha.vc*  a  hill  from  a  sup- 
])ly  man  ehanyed  >-o  a<  to  iin  Inde  a  huilder's  profit.  In*  said 
In*  in*V(*r  saw  any  hills.  He  eann*  in  eontaet  with  all  of  tin* 
su]>]>ly  nn*n  from  ]>assiny  them  and  salutinu'  ))erha])s,  not 
to  disetiss  Moehs  affairs  with  tln'in.  Asked  of  tln*v  did  not 
know  In*  was  inti'n'sted  in  the  hnildiim*  from  tin*  active  part 
he  took  in  siin-rvislm^’  eonstnn-tion,  he  said  he  couhl  not 

sav  tliat,  did  not  know.  Ih*  shonhl  sav  thev  W(*re 

•  •  • 

().‘)7  look'i lie'  to  M Ochs  for  their  nnnn*)' :  In*  was  tin*  huihh*r 
and  employed,  t  hem. 

(Ih*e.  ItlS-iy-J : )  'riien*  wa>  no  aeri*t*ment  on  tin*  ])art  of 
.M  1‘s.  ( ’ari’oll  to  ad\  ane(*  anyt hine‘  moia*  than  tin*  cost  of  tin* 
lot  and  the  amount  of  tin*  huild(*r's  loan  s(*(*nr(*d  on  tin* 
]>roperty.  He  ]A*(piested  her  to  adwinee  tin*  i*.\c(*ss  cost  of 
tin*  huildine'.  Sin*  had  at  one  time  aereed  t«»  advaiiei*  the 
full  amoiml  of  tin*  eo-t  of  tin*  hnihline’.  At  tii'st  theia*  was 
s(»me  (»hieetio!i  and  later  on  he  had  h'*i’  sien  a  note*  payahh* 
to  Ml'.  .Moelw,  SI  tt  line-  vitli  him.  and  askinu:  .Mr.  Moehs  to 
(*inlor^e  the  note  to  tin*  ('ari’oll  Hleetrii*  ('onpiany  to  pay 
some  of  hi>  indehtednese  to  them,  hut  that  was  not  done*. 
Sonn*hody  was  under  onlieation  to  pay  tin*  e.\ci*ss  cost.  Ih* 

could  not  sav  in*  wa>:  never  fi'lt  that  he  was;  alwavs  lookeil 

•  » 

forward  to  tin*  tim(*  they  wouhl  st*ll  tin*  ])ropei*ty  and  ah- 
soj'h  this  e\(‘ess.  That  was  the  nnderstandine'.  He  ad- 
mitt(*<l  .Mr.  \Valia*r  and  .'dr.  Weneei*  and  tin*  othei-  ])eoph* 
had  to  h(*  paid:  ami  tiit*r(*  was  no  ayr(*enn*nt  with  tln*m 
so  fai'  as  In*  knew  to  wait  until  tin*  pr(»pe*rty  was  sold. 
Ask(*d  to  ex]»lain  tin*  e\)U(*>>ion  of  alh>wiim'  a  thinii'  ten¬ 
tative*!}*.  as  ''tate*!!  in  his  answer  and  his  answe*r  to  tin*  inte*r- 
roe*atorie*s,  he*  said  : 

( Ih*c.  17h:)  “A.  .Ml'.  .Moehs  ow(‘d  hi'otlier  Louis  and  my- 
se*lf,  tradiim:'  as  tin*  (’arroll  l''J(*e*t rie*  (’onijiany,  money,  and 

I  weinld  ask  .Mr.  .Moi*hs  for  mont*v.  and  he  would  sav  ‘vou 

%  •  • 

owe  me;  how  elo  J  owe  von*  ’  He  has  said  ‘You  owe  me  the 
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))alancc‘  on  tlu*  S  String  |)roi)c‘rty.  Credit  that  to  my  ac¬ 
count.’  I  conld  not  do  that.  Ih’otlicr  Louis  had  made  no 
such  aui‘(‘enu*nt  with  nu‘,  and  vet  I  had  an  interest  in  this 
Carroll  l^h‘etrie  Coin))any  and  tlu'rerore  1  tentatively  car¬ 
ried  that  in  these  hooks,  until  such  time  as  thin<i\s  would 
})roi)erly  adjust  themselves  and  this  money  would  he  re- 
tui’iied.  .Mr.  Moc'hs  was  not  out  anvthini*’  and  owed 
()3S  us  inonev,  and  h(‘  was  ol)tainini»'  the  henelit  of  this 
ei'i'dit,  and  Ik*  W(‘tl  und(*rstood  it.”  Asked  if  he  was 
not  (»l)tainiim'  tin*  hriielit  of  tin*  ei‘(*dit  as  W(*ll  in  not  credit- 
in,u*  Moehs  for  the  (*xeess  cost  of  tin*  huilding’,  he  i‘e])lied,  of 
course  not,  foi*  tin*  rc'ason  that  Moehs  owed  him,  that  is, 
owed  the  Cai‘r(»ll  Lleetrie  Company,  and  hy  Moehs’  re- 
(pu'st  he  allowed  this  exei'ss  to  ap])ly  against  what  Moehs 
owed  the  Caiu-oll  hdeetrie  Company,  'rin*  Carroll  Klectric 
(’omj)any  had  a  riinnine'  account  with  Moehs;  so  witness 
simjily  crcdit«‘d  his  account  with  tin*  (‘Xcess  cost  of  the  S 
Street  propci’ty  over  and  above  tin*  huildin.i*'  loan  which 
Mo(‘hs  had  ])aid  out  of  his  own  pocket.  This  was  in  this 
snsp(‘nse  acc'ount.  In  oth(‘i‘  woi’ds  tht*y  n(‘V(*r  j)r(‘ssed 
Moehs  for  that  sum  of  s^oOO  or  whatev(‘i-  was  liii’ui’ed  u]). 

'rh(*v  allow(‘d  him  ^f^773.()S  t(‘ntativc‘lv  on  this  tentative  ac- 

•  « 

count,  for  17)14  S  Str(*et.  4'his  sum  is  made  up  of  the  excess 
o\'er  what  Moehs  L:(>t  fro]!!  tin*  loan;  iiK'ludi tin*  (‘h‘ct ric'al 
work.  'I'Ik*  S|)(‘cial  Master  stat(‘d  that  this  sum  did  not  in- 
chuh*  tin*  Carroll  Lh*cti‘ic  Company  hill  of  $141. 68.  Wit¬ 
ness  cannot  say  why  it  was  not  included  in  tin*  t(‘ntative  al¬ 
lowance;  that  that  is  an  account  pi*oposition.  Moehs  w’as 
resj)onsihh‘  to  the  ('arroll  Licet  l  ie  Com])any  as  he  viewed 
it,  and  Mo(‘hs  was  chai’U'(‘d  in  his  account  wdth  it;  hut  he  did 
not  ci'i'dit  Moehs  in  this  tentative  account,  it  api)(‘ai*(*d,  ac- 
coi’dinii’  to  tlK‘S(‘  tieuri's.  Ih*  had  not  i’(‘fused  to  allow  a 
posit i\'(*  credit  hecausc  of  any  susj)icions  that  he  had  as  to 
the  accui’acv  of  tin*  stat(*ment. 

ft 

(  Iiec.  173-7):)  It  is  tiMu*  as  stat(‘d  in  his  answ’er  that  the 
(‘lectrical  e(pii])ment  was  installed  on  the  basis  of  actual 
('ost  i)lus  17)/7  ;  and  also  Ik*  should  say  at  the  time  tlie  wmrk 
was  done  that  tin*  17)C  included  no  actual  proiit  hut  repre- 
sent(‘d  ov(*i‘lK‘ad  (‘Xpc'iisi*.  4’1k*  overh(*ad  varies  with  the 
volume  of  business  that  tlu*  (’ai’roll  Electric  C’om- 
t)3h  ])any  do(‘s.  4'he  (’ompany  would  lose  money  today 
on  that  basis.  Asked  to  explain  how  there  w’as  no 
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profit  ill  tliis  case  in  view  of  lh(‘  fact  that  ho  liad  hoon  doiiii^ 
linsinoss  willi  Moclis  (»n  inijM>rtanl  hiiildinii-  o])orations  for 
four  yea  is  (Ui  tin*  same  basis  of  cost  ])lus  ,  lu'  answered, 
he  slioiild  say  lli«*rc  was  a  jirolit  to  tin*  (’arroll  Kh'ctric 
(%un])any  aftoi-  overhead  was  ]»aid.  They  treated  it  exactly 

as  th(‘v  would  anv  olln‘r  t  ransaet ions :  lu‘  should  sav  thev 

*  •  •  * 

made  a  jirofit  in  1h(>s(*  other  1 1’ansael ions.  Asked  if  he 
wished  to  eorreet  his  answer  that  tlnu’e  was  no  actual  or 
real  I'rolit  to  the  Carroll  I'di'etrie  Co.  in  his  hill,  he  said, 
X(»,  In*  did  not  wish  to  eorreet  his  answer;  hi*  does  not  think 
that  this  work  wa^  done  without  any  ])rolit  whatsoever.  His 
attention  was  called  to  his  hill  (d‘  January  7,  liHf),  to  Mr. 
Mo(‘hs  on  account  of  the  a))artinent  house  at  18th  ik  1  Sts., 
showin,e*  items,  totals  and  loC'  commission;  also  his  hill  on 
account  of  Kensinet«ui  pi’operty  showintr  same,  and  also 
his  hill  on  liMo  iDth  Street  showing’  same;  and  he  was  asked 
if  all  t hese  commissions  to  thet’arroll  fJeetrie  Com])any  in¬ 
cluded  no  pi-ofit  :  and  lie  aske<l  “  What  is  tin*  <iin*stion."  He 
was  then  a<ked  whethei*  thest*  commissions  wen*  to  include 
ov(*rhead  and  he  n'plii'd  that  ov(*i-ln*ad  is  liu’ured  in  costs. 
H(*  did  not  make  (u-  jiay  the  payroll  for  makine:  the  founda¬ 
tion  of  the  S  Str<‘ct  ju’operty;  does  not  know  who  made  it 
up.  After  his  differences  deVe!o])(‘d  with  Mo(*hs  in  1J)1(), 
In*  did  in»t  examine  into  the  statenn*nt  of  Mo(*hs  and  make 
an  investigation  of  tin*  it*‘nis  that  went  to  make  u])  the 
sums  eanied  tentativelv  to  find  out  wln*ther  th(*v  were 
pad(h‘d;  n<*ver  has  made  any  inv(*stiu*ation.  Asked  if  he 
lunl  any  data  wliich  would  lix  tin*  dati*  of  conpiletion  of  the 
S  Street  ])ropcrty.  In*  <  i!d.  .Mr.  .Moi'hs  could  h(*st  tell  about 
the  eoinjiletion  of  tin*  const niction  w'ork  ])ro])er.  Accord- 
inu’  t<>  tlieii-  hill  r(‘nder(*d  foi*  t'lectrical  work  Decem- 
()4n  her  l)\.  lld.'f  -;  the]-(‘  is  no  date  on  Moi*hs  statement 
so  he  could  not  tell  from  that. 

(Ih*c.  17o-S:)  Cxamini'd  by  tin*  Special  .Mastei’,  he  was 
asked  if  tin*  item  iJ'  8773.1)8  t«*ntatively  credited  to  Moehs  on 
his  aceount  with  the  Carroll  Hlectrie  Company  was  charired 
aii'ainst  tin*  witin*ss  individually  by  the  Cai’roll  Hlectric 
Company  in  tin*  same  manin'r,  and  re])li(*d  not  into  his  per¬ 
sona!  ai'coiint  ;  only  into  this  so-calh*d  susjieiise  account. 
Asked  if  it  was  charged  to  him  in  the  same  manner  it  w’as 
credited  to  .Moehs,  In*  sai»h  Xo,  he  should  sav  it  was  chari>’ed 
to  Frances  C.  Cai-roll;  that  is  the  wav  it  is  char2:ed  here 
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“FCU\"  Aslu'd  il*  tluMi  (‘oiuitrr  (‘iiti’ies  wore  made  in  the 
iiooks,  Moohs  (*i‘(Mlit(‘d  on  llu*  tentative  aeeoiint  and 

Ml'S,  (’arroll  hein^’  eliai\u’ed  on  tlu‘  suspense  account,  he  aii- 
sw(‘r(‘d  that  was  as  lu‘  nn(h‘rstood  it,  Yes.  Asked  what 
h(‘  meant  hy  the  statenunit  in  liis  answers  to  counsel  for 
plaintiff  that  wh(*n  t!n‘  hnildinu'  was  sold  this  would  he  ab- 
sorlu'd  in  I'xeess  ])rotits,  he  sai<l  hc‘  nu'ant  in  this  way  that 
.Mrs.  (’arroll  wonld  ,m*t  haek  Just  that  much  more  if  she 
paid  this.  'I'licy  would  charye  it  to  her  account,  and  as- 
snni(‘(l  sh(‘  would  pay  it  :  and  on  tin*  sale  of  the  ])roperty, 
inst(‘ad  <>f  having’  his  loan  on  ac'/onnt  of  tin*  lot  she  would 
also  e'ot  this  hack.  Ask(‘<l  if  In*  nn*ant  it  would  he  deducted 
from  the  protils,  he  said  it  would  lx*  a  lien  au’ainst  the 
])rolits;  if  sin*  ])aid  1  his  ^r773.()S  sin*  would  lx*  (*ntith*tl  to  that 
much  nioi’e  when  the  pro]x*rly  was  sold.  Asked  what  as 
lx*twe(‘n  him  and  .Mo(‘hs,  In*  said:  “.Mr.  .M(x*hs  is  out  of  it; 
W(*  have  eiN’cii  him  credit  for  it."  Ask(*d  if  when  it  came 
to  a  divi'/ion  (d'  pi'oiits  hetwe(*n  him  and  .Mi*.  .Mo(*hs  this 
would  he  alloweil  as  pai’t  of  the  cost  of  thi*  huildin.e’,  he  re- 
prn*d,  V(*s:  that  is  what  he  meant  hy  Ix'ini;*  absorbed;  it 
would  lx*  alloW(‘d  as  a  prop(*r  cost;  and  tin*  jii'otits  would 

he  h'sseiied  that  much.  Ask(‘d  if  that  was  true  as  to 
041  the  ( 'ai’roll  lMe(‘t  ric  ( ’ompany  hill  of  ?i^l41.  In*  r(*])lied, 

he  could  not  say  as  to  that:  tin*  Company  held  Mr. 
.Mo(*hs  foi'  that,  and  if  it  is  not  included  in  this  item  it  was 
still  ln*ld  aeainst  .Mr.  .M(x*hs  as  an  un])aid  hill. 

“  Fni't her  (‘xaminat ion  by  Special  .Mast(*i‘: 

Tell  me,  .Mi*.  Carroll,  just  exactly  and  as  concisely 
as  Non  can,  w’nat  was  the  ('ovei'sat ion  lx*twei‘n  von  and  Mr. 
.Moehs  about  tin*  cost  of  this  huihlin,!*' and  wln*n  it  was  had?” 
“A.  It  was  had  ])i‘ioi’,  (d‘  coursi*,  to  the  construction  of  tln» 
hnildiny.  .Moehs  said  that  In*  could  build  this  flat  huildini^ 
('ons/ist ini*'  of  thix'i*  lloors  and  a  has(*m('nt,  and  that  it  would 
have  so  many  rooms  p(*i‘  Hat,  and  that  it  would  rent  for  so 
many  dollars,  and  wi*  onyht  to  lx*  ahh*  to  sell  it  and  make 
so  many  dollai's,  a  i*(*asonahl(*  })rotit,  and  that  it  could  he 
built  foi’  ^i'O.OOO.  11(‘  was  so  sure*  of  that,  that  he  (ix(*d  tin* 
amount  of  tin*  loan  Nvith  .Mi*,  liawliniis.  I  think  .Mi*.  Moehs 
jx*rsonally  told  .Mr.  Fawlines  or  .Mr.  Collins  of  the  Raw- 
iin.es  Company  that  w(*  wanti*d  a  ^^7), ()()()  builder’s  loan  to 
build  this  |.)ro})erty. " 
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“Q.  Did  Ik*  sny  aiiyihiinL;-  alxml  tlu*  pr()])i*rty 's  sale 
price.'*'  “A.  X(».  I  was  fK-iUi’inii' t lint  we  could  make  about 
$l,Oni)  apiece  (Hit  ol'  it." 

“(A  Was  tliei-«‘  aiiv  couvei-satiou  b(‘tweeu  vou  about  what 

V  •  • 

tlu*  buildiiiLf  would  sell  t'oi’.’"  “A.  Yes,  there  was  some 

couvei'sat ioii ;  tlu*  lieures  1  would  not  attem])t  to  re¬ 
call. 

642  You  do  not  recall  that.'"  “A.  Xo." 

“(J.  AVho  oj)eiu*d  this  couv(‘i‘sat ioii  that  you  had 
with  .Mr.  .Moebs.'  You  oi-  .Moebs.'"  “A.  I  think  .Mo(‘bs  ap- 
])i'oaclK‘d  me — you  uu*;iu  at  the  iK'yiiiuiui;* .' " 

“(j).  Yes.'"  “A.  i  think  Ik*  api)roached  me." 

.\ud  that  is  all  that  was  said'"  “A.  <  )h,  we  dis- 

cuss(*d  it  t'or  weeks,  I  was  with  .Mr.  .Moel)s  ev(*rv  ev(*ui]iL:*, 

* 

OIK*  (*veiiiu'4’ — almost  (*verv  week,  and  sometimes  maiiv  mon* 
ev(*uiu‘is. 

“tj.  I  mean,  was  that  all  that  was  said  iu  couu(*ctiou  with 
the  cost  of  tin*  buildiue '"  “A.  I  sliould  say  wc*  discussed 

it  otlK*r  times." 

“().  What  was  said.'"  “.V.  (’o*uerallv  tlu*  saiiu*  thiiu»*, 
that  w«*  could  ])Ut  this  up  for  ” 

“().  'riiat  was  all  that  was  said.'"  “A.  Y(*s ;  ])racticallv 
all." 

“(J.  Ill*  mad(*  the  slat(*UK*ut  that  Ik*  could  er(*ct  tlu*  build- 
in<i-  for  ?rb,(ion .'"  “A.  Y(*s," 

And  that  was  tin*  sum  and  substaiici*  of  the  couver- 
saiion  about  the  cost  of  tin*  buildiiie,’ X '  "A.  Yes.  oi-  aiiv 

subsepiieut  couver>at ions  ab<,ut  tin*  (‘ost  of  tin*  buildiim." 

“(J.  AVhat  is  tin*  date  of  the  S  Sti‘e(*t  loan,  as 

643  shown  by  the  Kawliims  statement.'"  *‘A.  daiiuary 
16,  1!I13.’" 

( !v(‘c.  :)  Mxauiiualiou  lu'iim’  i't*sumed  by  couus(*l  for 

]>laiutiff  the  witness  said,  lie*  'T  Stri*et  ])ro])(‘rly  was  bouii’ht 
JuiK*  3,  1!M3,  as  sliowii  by  tin*  c!K*ck  book  of  .Mrs.  Drauces 
(i.  (’arroll  which  Ik*  lias  lu're:  she  drew  a  cheek  to  Frank  'T. 
Kawliiiiis  for  ^r2,6!H)  marked  ‘'F  Street  lots.'  Hi*  thinks 
tlK.*rt‘  was  some  other  small  amount  aftt*r  tin*  adjustment 
]>ut  it  does  not  sliow  iu  tills  book:  it  mav  have  l)e(*u  iu  a  book 
succe(*diue‘  this;  it  (hH‘s  not  ai>i)(‘ar  from  this  book  wlK*th»‘r 
Mr.  (’arroll  i-V(*r  dr«*w  a  clK*ck  for  any  other  sum  on  account 
of  the  luifehase  of  tin*  Lifound,  but  tlK*r(*  art*  otlK*r  clK*ck 
books  behind  this.  He  referrcLl  to  the  Frank  T.  Iiawlini;s 
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statement  and  said  t]i(‘  loan  was  $11,000,  disOnrs^d  1)ei>-in- 
ning  Septeml)er  12,  1013;  he  slioidd  say  the  loan  was  made 
prior  to  that,  lie  read  from  it  the  items  of  expense  de¬ 
ducted  from  the  loan  totalliim'  $43)2.05,  and  the  disburse¬ 
ments  to  Mr.  .Moehs  from  S(‘])teml)(‘r  12,  1013),  to  December 
12,  1013,  iiulnsivc*,  amounting  to  $l0,5t)7.05,  all  totalling 
$11,000.00.  'riu‘  statement  shows  th(‘  date  of  the  loan  was 
,Julv  11,  1013  foi*  three  veai's. 

(I\i‘c.  lSl-5:)  'rinn-e  W(*re  two  a])artment  houses  on  T 
Street,  ddu^  atttnition  of  witiu'ss  was  directed  t  )  the  state- 
nuMits  in  his  answen*,  that  thos(‘  apartimnit  Inuisc's  were 
erected  aeeoi-diug  to  ])lans  drawn  by  one  (Oaughton  AVc'st, 
an  archit(*ct  ;  that  their  (‘onstiaietion  was  su])(‘rinlended 
e(pially  by  the  ])laintiff  and  witness,  aJid  witn<‘ss  d(‘Voted  as 
much  time  to  tlu‘  activ(‘  su])(‘i’vision  of  building  construc¬ 
tion  as  did  th(‘  ])laintiff :  that  a  short  time  after  the  S  Strc'ct 
transactions  tlu'  plaintiff  stated  to  wilinrss  tliat  lug  t>1aintiff, 
had  found  othei’  real  estate  whieh  eoiild  b(‘  i!n])i’oved  a.nd 
sold  at  a  )u-o(it,  namely,  tin*  T  Sti'eet  h)ts,  and  plaintilT  sug- 
g(.‘st(‘d  to  witness  that  the  sann*  bt*  ])urclnis(‘d  by  Mrs. 
G44  Dari'oll,  and  a  loan  secui’ed  bv  mortgage  on  it  be*  then 
obtained  and  tin*  ])i*oc(*(*ds  t}n*i*('of  used  for  tin*  (‘ri'c- 
tion  of  two  thre(*-a))artm(*nt  family  ai)ai'tm(*nt  housi‘s  simi¬ 
lar  to  S  Str(*c*t  ;  and  he  was  ask(*d  if  tin*  t)lans  of  \V(*st  la*- 
ferred  to  called  for  two  l)ous(*s  similar  to  oi*  id(*nti'eal  with  S 
Street.  lie  stat(*d  that  tin*  ]>!ans  of  AV(*st  (*alh*d  for  hous(‘s 
id(*ntical  with  tin*  (‘XC(*ption  of  tin*  dinn*nsions  of  basf*m(*nt, 
tirei)roof  slab  o\'(‘i-  boilei’  i‘of)ni,  ainl  sonn*  variation  in  tlni 
dimension  of  rooms,  stair  w<*lls,  ete.  Asked  if  In*  did  not 
know  at  that  tinn*  tin*  hous(*s  would  ('ost  ir*or(*  tlian  S  Str(*(*t, 
he  said  that  Mo(*bs  had  m(*ntion<'d  to  him  b(‘fo]-(‘  they  made 
the  loans  that  In*  was  going  to  ask  f(M‘  nioia*  in  this  <*s1iniat(i 
b(*caus(*  he  was  going  to  rnn  shoi-t  in  S  Sti‘<‘et.  and  that  is 
why  $ll,(itt()  was  boi-row(‘d  inst(*ad  of  $in,()(H).  ( )n  a('count 

of  the  cellar  b(*ing  larg(*i‘,  (»f  eoui‘S(*  tln*y  agr(*ed  that  that 
would  cost  more  moin*y.  Mo(*bs  was  going  to  ask  $5,51)0  for 
each  becausi*  In*  found  In*  would  run  sliort  on  the  $5,000 
(*stimate  on  S  Sti’(*et,  and  tin*  fact  that  they  W(*r(*  ])utting 
the  cellar  uinh*r  tin*  full  house*,  which  t}n‘y  did.  not  do  on  the 
S  Str(*(*t.  His  att(*ntion  was  calh*d  te>  tin*  ])f)rtion  of  his 
answer  in  which  he  stat(*d  that  the  ])laintiff  re])resented 
that  he  believed  In*  could  (*rect  (*ach  of  said  two  a])artmont 
houses  for  $5,000  Init  that  in  view  of  the  alleged  cost  of  the 
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S  Str(‘Ot  lioiis(*,  and  in  ordcn*  to  ))]ay  sat‘r  llnn-v  oim'lit  to  be 
borrowed  two  loans  ot‘  $.*),.■)()()  each,  as  said  two  n(*w  Innises 
nii,ii-lit  cost  that  amount,  and  In*  said  that  l)oi-c  ont  hi<  ex- 
])lanation.  d  his  ('onversat ion  took  plac'o  sonu*  tinn*  pi'ior  to 
the  loan,  which  was  .Inly  11,  IPl.*),  according-  1(»  Mr.  l\awl- 
inn’s’  stat(*ment.  d'liey  had  a  discussion  as  to  the  cost  <*1* 
the  S  Sti’e(‘t  propto’ty  befoi’c  that  :  it  was  to  cost  ji^b.OOi)  with 
a  halt*  c(‘llai’  and  the  ’V  Street  houses  wei'e  to  havi*  a  t’nll 
cellar  so  they  fmnred  it  would  cost  that  much  more.  \\y 
“  Allei:(‘d  "  cost  nnmtioned  in  his  answiu*  in  this  con- 
(U.-)  n<‘ction  he  meant  the  estimated  c(>st  on  the  part  of 
Moebs. 

Intei’i’oiz’atecl  by  the  Special  Master,  he  said,  tin*  S  Street 
buildiiiii’  was  not  completed  bc|oi‘(‘  he  made  the  loan  on  "F 
Str(‘et:  it  was  nearly  completed;  when  he  says  completed 
he  wants  to  uo  back  to  the  same  statement  he  mad(‘  a  mo 
numt  ayo  about  completion,  etc.;  they  had  worl;  in  that 
buildin.ii';  it  was  substantially  (‘ompleted;  but  they  put  wcu’k 
in  it  lonii'  after  it  was  occupied. 

1‘ixaminat ion  by  coun''el  foi‘  plaintiff  lu'iim-  i-esumed  he 
said,  tin*  nmt  i(‘coi'd  would  show  when  the  lirst  t(‘nant 
mov(Ml  in.  .\ske(l  to  look  at  that  and  see*,  he  said  it  was  not 
here. 

(’oiinsel  for  defeiulaiits ;  “  \V(‘ hav(‘  not  that.  1  m\uli‘ct(‘d 
to  briim'  it  h(‘re." 

Witness  r(‘sume'l;  ddu'  eh'cti'ic  liuiit  bill  was  August  (5, 

IIMM. 

“It  says  h<‘i-e  for  .Inly;"  it  was  for  the  hall  liiihts,  pub¬ 
lic  liuhts.  ami  tlu*  cellar. 

( l\(‘c.  IS.d-ttO;)  His  atttmtion  Ix'ini;-  called  to  the  statt‘- 
immt  in  his  answer  that  wlum  tin*  T  Sti‘(‘et  proposition 
was  broache<l  to  M  I’s.  ( ’a  rroll  sheai;ai?i  in>i>ted  on  a  wi-ittt*n 
aureemelit  that  Moebs  would  ei’ect  th(‘  buildiun'  foi*  ^J^11.- 
(M)()  and  wait  for  any  buildm-'s  pi-olit  until  the  pioperty 
could  b(*  sold;  and  he  was  a>ked  what  he  meant  by  “build- 
ei’'s  prolit."  h(‘  replied.  Ju>t  th(‘  saim‘  as  1h‘  explained  in 
th(‘  foi’iuer  answe!*.  the  profit  Mo(‘bs  would  i;(*t  for  Ids 
services  when  they  would  si'll  thi'  houses.  Aski'd  if  he 
meant  for  Moeb>’  si'i'vices  oi*  his  profit  as  om‘  jointly  in- 
teri'sted.  he  said.  Moi'bs  was  buildinn’  the  housi's  as  a 
builder;  the  loan  wa>  linanced  foi-  tlii'in  and  cou])h*d  with 
wliat  ^Irs.  (’arroll  was  to  ]»ut  into  it.  Moebs  was  to  ii:(*t  hi.s 
so-called  buihh'r's  protit  whi'ii  tlu'  pro[)erty  was  sold. 
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046  Asked  il‘  ho  was  familiar  with  tiu*  tonn  hnildor’s 
])rofit  as  a  tonn  liavini*’  a  (hdiiiito  inoaninL!:  in  the 
])nildinii’  tra(h‘:  if  lio  kn(‘w  wliat  that  ox|n’(‘ssi()n  nioant; 
he  said  ho  thuni»‘ht  In*  did.  Askc'd  if  it  nu‘ant  an  allow- 
anco  ov(‘i’  and  alxnn*  tho  cost  of  lahoi*  and  material  to  the 
builder  for  tho  work  that  ho  do('S  in  or(‘otini>’  tho  build- 
ini’:,  ho  answorod.  yc's.  Askod  if  it  ('orros]ionded  in  that 
rospeet  to  tin*  oommission  ohai‘ii'(*d  by  tho  Carroll  Idlectric 
Company  on  its  bills.  In*  answ<‘r(‘d.  y(‘s.  Ask(‘d  if  ho  was 
now  to  1h‘  understood  as  moaninii’  by  that  ])hras(‘  whon  he 
ns(‘d  it  in  his  answt*!-  tin*  ]»rolit  wliioh  mie'ht  u*row  out  of 
tho  t I'ansaetion  b(‘tw(*(*n  tla*  cost  of  tin*  buildini»:  and  what 
it  would  In*  sold  for.  In*  answ(*i-od,  no.  Ask(*d  to  (*xplain, 
In*  said  .Mo(*bs  was  building’  tin*  bnildini;'  as  a  bnild(*r;  Mrs. 
Carre  1  and  oth(‘i's  W(*i-(*  linanoinn’  it:  M(n*bs  look(*d  to  the 
sab*  oi  tin*  bnildinn’  to  ii't't  a  pi’olit  for  his  s(*rvi('(‘s ;  Moebs 
\vas  not  invcstiiin’  anvthiim’  in  it:  von  cannot  sav  In*  was 
an  inv(*stor  in  any  way:  .Moobs  (‘inployod  all  tin*  labor  to 
build  it  and  contends  In*  snp(‘ivis(*d  it:  Moobs’  ])osition  is 
that  of  a  bnild(‘r,  a  s  jn*cnlat  i\'c  bo.ildcr.  Witm'ss  told 
Ml’S.  Carroll  at  that  tinn*  that  Moi'lts  was  to  have  a  build- 
(*r’s  ]>rolit:  In*  (*xplaiin‘d  to  her  what  a  builder’s  profit  was. 
Il(*  told  h(‘r  on(*-half  of  tin*  profits  s(*cni’(*d  after  tin*  sale 
of  tho  bnildini*'  and  (h*dnct inii’  all  costs.  Ask(*d  all  costs 
includ(*d  what.  In*  answoi’od,  oV(‘rvt liiim'.  Askod  not  in- 
cludini»:  anythiim’  for  Moobs’  scrxiccs  ns  a  bnihh*r,  Moobs 
answorc'd  In*  was  _n(‘ttinu’  paid  foi’  his  s(*rvic(*s  as  a  builder. 

Int(*ri’o,ii’atcd  by  the  Master,  he  said,  a  builder’s  profit 
in  tin*  trade*  moans  a  c(‘rtain  commission  on  tho  costs.  He 
should  say  Ik*  did  not  use*  it  in  its  t(‘(‘hnical  s(*ns(*  in  his 
answ(*r.  but  ri'lori’e'd  to  Mo(*bs’  oin*  half  of  the*  profits  which 
In*  and  ]\Ioobs  wei’e  to  divide*,  and  which  Ik*  und<*rstood 
Mo(*bs  was  to  take*  ten*  the*  se‘r\ieM*s  re‘neie*re*ef. 

()47  fixaminat ie)n  by  e^eeiinse*!  fe>r  plaintiff  be*in^‘  re*- 

sume*el,  he*  said,  “that  wi’itte'ii  ae’re'e'ine'nt  ”  was  not 
lurnishe'el.  lie*  eliel  ne*t  ask  Meee'bs  fen*  it.  He*  mii;’lit  have 
s})okon  to  Mo(*bs  abe)ut  he)w  Mrs.  ('arre>ll  fe*lt  abeiiit  it.  Ho 
r(*calls  writing’  Mi’s.  Carreill  an  a,nre*e*nn*nt,  a  litth*  note, 
that  In*  wonlel  be*  .i*e)e)el  lor  it  if  any  leiss  e^ann*,  or  some- 
thiiii*’  of  that  kiinl. 

Whe)  was  aelvane'im*’  the*  me)in*v  em  th(*s(*  T  street 

V  » 

])roperties  b(*tw(*en  the*  tinn*  that  weirk  was  be*^uii  on  them 
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iuid  tli(‘  time  tlint  llic  prcxMMMls  fiMin  the  ImiMiiiu*  loan  1>(‘- 
iran  to  Im*  (lislnn*s(*(l “A.  ,Mrs.  (’airoll.” 

Wliat  did  sIk*  advance.  indcpend(‘ntly  of  the  bnild- 
inii:  loan,  i‘X('c|)t  foi-  the  |nn‘elias(‘  of  tin*  lot>.'”  “A.  She* 

advanced  tin*  hnihlin^-  loan.  Sin*  eonsidei'ed  that  Mr. 
K*awlini*s  was  aetinn’  as  h(‘r  a.ii’ent  in  dishur^in.i*-  the  moneys 
to  M r.  Moehs. 

“(J.  You  evidently  did  not  hear  my  <iiu*>tion  and  it  may 
not  have  been  very  <*learly  put.  I  (‘Xelud(‘d  tht*  advances 
from  the  hniidiny  loan.  L’ead  ihi*  <pi<*stion,  please." 

(d'he  r«‘poi'ter  thereupon  read  llu*  pending’  (piestion.) 

I>v  M  r.  ( ’a  nisi 

“(J.  Kxcept  foi*  the  pnrehasi*  of  tin*  lots’"  “A.  Noth- 

•  ^  ^ 
ini*. 

Mi's,  (’ai'i'oll  later  had  an  a rraimcmeiit  with  him  wlu'i'ehv 

» 

sin*  wa>  to  ,m*t  the  profit  as  in  the  <‘a>e  of  S  Street.  Ask(*d 
if  one  half  of  all  prolit>  or  one  half  of  hi>  pi'otits,  Ik*  said, 
sin*  was  to  uct  all  he  u’ot.  If  Moehs  and  he  made  any 
])rolit  sh(‘  was  to  take  it.  When  the  S  and  '1'  Stri'ct  prop¬ 
erties  W(‘re  >old  Mrs.  (’ari'oll  was  to  have  hack  all  tla* 
money  that  she  advanced  for  the  purchase  of  the  lot  and  the 
eonstrnetion  of  tin*  hnildin.i:'.  with  int(‘rest.  and  then  slu* 
was  to  m‘t  one  half  of  the  pi'ofils  and  Mr.  Mo(‘!>s 
(i4S  was  to  have  the  other  half  for  his  si*r\’iees  as  a 
hnilder. 

( IJee.  “(J.  What  agreement  did  yon  have,  if 

any,  with  Mr.  Mo(*hs  as  to  the  cost  i>f  tin*  V  Str(‘et  pr(>p- 
(‘I'tics.’"  “A.  Ahoiit  the  same  aiirei'inent  we  had  on  S 
Street,  that  they  W(*r(*  to  ht*  hiiilt  for  $1  tin*  amount  of 

t In*  loan  * ' 

“(,).  Von  say  in  y<mr  answer  that  aft(‘r  tin*  eom))h*tion 
of  tin*  Stre(‘t  properti(*s  yon  wen*  yreatly  snprised  at 
liavinii'  (*xhihit(*d  t(»  yon  a  stat(*ment  of  cost  of  i*r(*etion, 
sliowinu'  tln*S(*  hnildiims  t(»  ha\(*  cost  each,  (*x- 

elnsive  of  (*le(*trieal  eipiipmeiit.  (’an  yon  tix  the  datt*  wln*n 
that  stat(‘nn*nt  with  resp»*et  to  tin*  '\'  St]'«*(*t  ])r(>pei't i(*s  was 
snhmitted  to  yon.’  What  was  tin*  dat(*  of  tln*ir  comph*tion. 
When  Wert*  tin*  'f  Str<*(*t  pi'o]K*rt i(*s  comph*t(*d  .’ "  “A.  Mi‘. 
Moeh's  stat(‘nn*nts  lK*ar  no  date.  Von  can  not  takt*  tln*m  as 
the  time  that  he  completed  his  work,  because  there  is  no 
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(late  on  them.  Accoi-dini;-  to  ?\Irs.  ('arrolTs  r(‘('ords,  tlie 
first  electric  liulit  hill  on  1 7.4(5  and  1 74*S  T  Street  was  paid 
on  April  10,  t*or  t!i(‘  month  of  March,  and  I  assume 

that  the  hnildin’;’s  wcma*  occn])i(‘d  as  caily  as  March,  1914.” 

“lie  thinks  tin*  statement  I'rom  Moehs  came  after  that; 
a  month  or  mayhe  threi*  months  afterwards;  he  does  not 
renu'inher.  It  canu*  aftiu*  tlu'  slatcnnont  concernini**  the  S 
StriHd  ]>rop(‘rty.  The  attention  of  witiu'ss  was  directed  to 
the  statenunit  in  his  answer  that  Ik'  was  i;*r(‘atly  snr])rised 
at  having’  (‘.\hihili‘d  to  h.iin  an  acc<»iint  showing,'  th(‘  cost  over 
.'^r),r)()(),  and  he  was  asked  if  In*  had  alri'ady  had  a  statement 
showing:  tin*  alh*^’ed  cost  of  tin*  S  Str(*(*t  prop(*rty.  He 
answ(*i‘(*d  In*  already  had  it  hut  not  ])rior  to  the  loan. 
(549  'File  tinn*  of  his  surprise  wa<  afti*r  he  .u’ot  the  state- 
m(‘nt  fi*om  Moehs  for  tin*  T  vStreet  ])rop(*rt ies.  He 
cai'ried  t(*ntat iv(*ly  on  tin*  T  Str(*et  pro]>(*rt i(*s  $l!,17)().44. 
Tin*  total  claim  of  Mi-.  Moel-s  f(u*  the  S(n*i*t  properties 
is  $1l!.7()4.(5!)  on  his  .stat(*nn*nl .  'fin*  exjieiises  (4‘  the  loan 
W(*i-e  $44*4. !f);  .Mr.  Mo(‘hs  n-eeix  ine'  I’l-oin  .Mr.  I\awlin,i*s  $10,- 
5(57.07).  'fin*  t(*nlati\(*  allowance  was  $4S.S()  more*,  'fhe 
stateim*nt  iin-lnded  an  item  (>7  $4*47.7)1  for  (*lectrical  ecpiip- 
ineiit,  covt*rinu-  tin*  hill  for  the  S  Slrei-t  property  ;js  well  as 
the  'V  Sti-(*(*t  proj)(*rty.  'fin*  amount  of  tin  (*l(*ctri(*al  hill  for 
the  S  Sti-(*(*t  property  was  $]41.(5S  and  (h'din-tinu-  this  from 
the  statenn*nt  snhniitted  hy  Mr.  .Moet)s  for  $14,704.(59  there 
is  a  in*t  amonnt  of  $14,7)(5:5.()1 .  AVilness  ninh'r.st ood  when  he 
li'ot  t his  stateiment  that  it  inelnde(l  lhe(Mri’oll  Hlectric  Hom- 
j)any's  hill  on  S  Street;  it  is  i-iuht  there*.  'rin*]-<*  is  nothin.i** 
in  tin*  stalenn*nt  referrinu-  to  tin*  exp(*ns(*s  of  loan  $444.95 
nnd(*r  tin*  caption  of  “  Hxpense*  of  Loan”.  It  is  just  the 
same*  as  on  S  St]*(*et.  'I'ln*v  Innl  labor  and  it  mav  or  may 
not  have*  he*e*n  ahsorh<‘el  in  that  item  foi-  laheir.  l^y  addini^ 
to  the*  e*xe'e*ss  cost  e4ainn*d  hy  the  statenn*i!t  on  the*  'f  Street 
])ro))(*i-ly  (le*aviim-  out  tin*  S  Str<‘e‘t  e‘le*e't i-ie-al  hill  and  the 
il(*m  of  $4S.S())  the*  el(*d!n-tion  for  the*  e*xp(*ns(*  of  tin;  loan, 
tin*  te)tal  weeiilel  he  $1 4,1 .4( (.(»(5,  an  e*xee‘ss  e*e)st  e)f  $l,9t)7).9() 
ov(*r  tin*  ])re)e*ee‘ds  of  the*  $11,(101)  loan,  or  $1)97. IfS  for  each 
apartme*nt.  'fin*  e*xe*e*ss  e»ii  tin*  'f  Stre*)*t  |)re)|)e*rties  was 
$497.44  y-re*ate*r  than  the*  e*xe‘e*ss  on  the*  S  Stre*et  ])r()perty. 
'fin*  S  Stree*t  pi‘e)pe*rty  e*e)st  $700.5(5  in  (*xe*(*ss  of  $5,()()()  and 
in  each  of  tin*  T  Stre*e*t  he)nse*s  $1,4S1.50  in  c*xc(*ss  of  $5,000. 
Each  of  the  T  Street  })roperties  ce)st  $45,481.50.  He  formed 


4-I2 


ir.  t:.  r.\nnoLL  t:t  al.  vs.  j.  j.  moeds. 


nil  dni'iiin’  tin*  coiist  riK'l  t'ni  ns  to  the  nddod  ox- 

]M*ns(*  iiix  olvcd  l>y  thr  (‘linnuos,  in  disciissinii’  it  with  Moebs. 
A^kod  il  lii-.  ('pillion  s(|iinr<‘d  with  tin*  nctiinl  (‘X(*(.*ss  sliown 
)>\  tile  >l;}t»  nielli .  he  sni<i  In*  did  not  know  tin*  nctiinl  nxcoss 
nt  the  time  In*  disens<ed  it  with  Moelis.  ns  Im  did  not  hnvo 
the  I'ill.  it  lii.s  niennn’v  sei’xcs  liiin  voiTi'ctlv  the  nd- 
tind  ditionnl  nnioiint  n>ked  mi  tin*  loan  eoiild  covor  thnt, 
and  they  se('ine(l  to  he  agreed  on  that  nt  that  time; 
tin*  wmihl  ('o\'(‘)’  tl)(*  di{U*renet*  hetw(*(*n  tin*  ehni’netor 

ol  tin*  two  I'li i lo  1 11 '_t's.  that  i>  sl.onii  tor  tin*  two  huildiiiLj^s. 
I  inler  ea'di  ol  tile  1  St  i‘e»*t  !ions«*s  iln*r(*  was  n  c'cllnr,  n 
ser\ant  s  room,  toilet  and  hath,  hnt  in  the  S  Slia*!*!  ])rf)])erty 
the  cellar  oiil\  ran  part  (»t  tin*  way  hack,  ainl  th(*re  were 
no  rofiiiis.  I  he  1  Street  lioiix’s  Wen*  lin*prool*  all  tin*  way 
hack  on  the  tir^-t  lioor,  the  e(-llar  was  fir('proot'(*d  with  eon- 
eiete,  ainl  it  Was  in  the  S  Sti‘e(*t  o\‘er  tin*  (*(*llar,  tin*  snim* 
as  1  Street,  only  in  the  easi*  ol'  tin*  S  St  re(*t  prop(.*rtv  it  did 
not  a'o  >o  t’ar  1  aek. 

(  li(*e.  i  her»*  is  in(  item  x't  up  on  Mr.  .Moehs' 

st.ati  nieiit  as  a  hnildci-  s  pj-ojit.  lie  mak(*s  tin*  same  nnsw’er 
with  resjtcet  t<»  this  as  In*  did  with  r(*si)(*et  to  S  Sti‘(*et.  He 
nnnle  in*  in\ estiual  ion  at  the  tiini*  to  as(‘(*rtain  wdi(*tlu*r  the 
items  did  or  did  not  liielnde  a  hnil(h*i'*s  pi-olit  to  .Mr.  Moelis. 
lie  is  willia*:’  tliat  his  answers  as  to  his  not  makiiiLT  inv(*sti- 
i^atioiis  ot  tin*  x’ai'ioiis  hiiilders  sta.inl  in  this  instniiee  ns  in 
tin*  pi’e\  ioii>  series  ol  (jnesti<»ns  on  this  snhj(‘ct.  As  his 
!‘<‘as(in  tor  not  eoinmiinieat iim  to  tin*  dereinlant,  kh’nne(*s  (J. 
t  a  1 !'( >I  1 ,  1  In  *  pla  1 11 1 1 1 1  s  el  a  i  m  1  or  •  *xeess  ol  cost  o\’(‘r  Sl  1 ,()()(), 
In*  saiil  he  pienahly  t  lioii'.riit  it  wise  at  the  tinu*  not  to  m(*ii- 
timi  it,  pa rt  leii la riy  so  as  In*  had  nn*ntion(*d  the  tact  thnt 
tlie\  wei’e  '.I'etiiim  a  laiLii'r  loan  to  o\(*reomi*  tin*  oik*  thnt 
t!ie\  Inn!  mail**  in  iln*  tirst  «‘a.se.  Iled('es  not  ia*m(*mh(‘r  di- 
i‘*‘etly  as  to  tin*  time  when  In*  traiisl'erred  to  .M  j-s.  (Mri’oll 
liis  oin*dialt  interest  in  tin*  jneiit  in  this  hnildinn*.  Does 
not  kiiow.  lie  nnnle  tin*  promise*  to  ii,i\a*  }n*i*  thnt  nnti(*i- 
]»at(*d  prefit  eitin*r  at  that  time  (‘r  iati*r.  Ili*  do(*s  not  know' 
Id  nt  tin*  time  he  madi*  this  tentati\(*  nllownnec*  to  Mr 
Moehs  on  the  I'onks  o!  tin*  t’arroil  laleetrie  Dompnnv,  1k‘ 
hail  as>imn*d  to  Mrs.  (’arrol!  his  interest  in  the  prospee- 
ti\i*  protits  oil  tin*  1  Sir«*(*l  ] >roposit ion.  .\sk(*d  why  In* 
(•ai*ie*d  that  on  tin*  t'ari’oll  Hleelrii*  (h>m])nnv\s 
t).)l  hooks  as  a  t<*ntati\'(*  ereilit  to  .Moi*hs,  In*  replied  thnt 
.Moi'h'S  (.'lainu’d  tiiat  it  was  in\'(.*sl(*d  lor  the  neeount 


II.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


443 


of  the  witness,  and  he,  M()el)s,  owed  the  Carroll  Electric 
(\)ni])any  money,  and  felt  that  as  loni;-  as  witness,  as  a 
nieinlxM"  of  tliat  Coin])aiiy  owed  him,  (Mo(‘])s)  money,  or 
Ml’S.  Carroll  owed  him  (Mo(‘l>s)  mom*}',  h<*  (.Moebs)  could 
not  be  expected  to  ])ay  liis  liill.  It  was  simply  a  set  off  in  a 
wav.  Asked  if  he  rc'cou’iii/.ed  Moebs'  eontiaition  that  if 
Mrs.  Carroll  owed  him  (Moebs)  money  aiul  he  (Moebs) 
owed  the  Cai'roll  kdeetrie  Company  mon(‘y,  he  (Moebs) 
was  entitled  to  havi'  oiu*  set  olV  ai;ainst  th(‘  other,  he  an¬ 
swered.  “Ily  Moc'bs'  iHMpiest,  absohitc'ly  so."  Asked  if 
that  was  done  with  tin*  t'onseiit  of  his  partiun’,  he  answered 
he  should  sav  In*  was  in  charge  ol‘  tiie  llnaiieial  alTairs  of 
the  concern,  and  his  ))artner  is  bound  by  any  act  of  his. 
Told  that  was  not  an  answer  to  tin*  <pu‘stion,  he  said  he 
should  say  that  he  did  not  consult  his  ))art!ier  on  this  and 
other  similai’  cases.  Asked  what  he  nn‘anl  bv  “other 
similar  cas(‘s,"  In*  said,  easi‘s  wlu‘i’«‘  In*  was  (*xercising  his 
judgnn*nt  as  to  tiiiancial  alVairs  connected  with  the  con- 
c(‘rn.  Ask(*d  if  as  a  matter  of  fact  In*  was  rt*allv  the  (.'ar- 
I’oll  Electric  Company,  In*  said  abs(>lut(*ly  no.  Asked  if 
his  brother  had  a  substantial  iiit<*rvst  in  its  affairs,  he  said 
substantially  so,  and  has  been  for  a  long  time;  not  from 
tin*  beginning  of  tin*  ('omjiany.  .\t  tin*  tinn*  of  th(*se  trans- 
a(‘tions  he  was  a  boiiarnh*  copai’tiier  with  a  substantial  in- 
ter(.*st  in  tin*  linn  as  compar(*d  to  that  of  witin*ss;  he  had 
n(*arly  (‘(pud  int(*i’(*st  in  tin*  linn  compared  to  w’itness. 

Is  your  answ(*r  to  tin*  (piestion  as  to  w}n*tln*r  or  not 
your  personal  aceount  wa.s  cliarg«*d  willi  th(‘se  t(‘ntative 
allowaiic(*s  in  tin*  ease*  of  St  r(*(*t  tin*  same*  as  you  made 
in  the  S  Sti’(*et  “A.  Xo;  that  is  not  in  tin*  r(‘coi’d  at  all. 
The  aceount  of  Mrs.  Cari’ol!  is  teiitat iv(*ly  to  lx*  cliarged  to 
it,  and  1  (*xplain<‘d  to  ilie  .Ma-ler  iiow  W(*  (‘X|)(*cted 
bb’J  this  lat(*r  on  and  sin*  di<l  not  pay  it." 

“(,).  Do  I  un(h*i’stand  that  tln*re  was  an  account 
b(*tw(*(*n  tin*  (’ari'oll  fd(*etric  (’otn|)any  and  Mrs.  (airroll?” 
“A.  'rin*r(*  is  a  susp(*ii>(*  acc(nint  niai’k(*d  ln*r(*,  a  copy  by 
the  Auditor,  and  W(*  hav(*  an  entry  of  this  kind  ‘1514  S 
Str(*(*t  I"',  (i.  E.  aiid  anotln*r  ‘  1  Stri'ct,  1"^.  (J.  (X’ 

and  another  ‘tj  Str(*(*t'  and  aiiotln*!’  ‘lOlh  Str(*(*t,  II.  1\.  (k’ 
and  anotln*!’  ‘714  4'wi*lfth  Sti’et*t,  ('.  E.  ('o.' 

Counsel  for  d(‘fendants:  “4'hat  is  an  (*xhibit  in  the  case, 
a  copy  of  it 
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1  ]i(‘  S|)«*(*ial  .Jastrr:  “f  wmi]  ]  lila*  to  liavi*  your  book- 
kocppi-  that  account  to 

The  \Vilii(‘>s:  “We  expect  to  do  that.” 

The  Sjiccial  Maslei-;  do  not  (piite  ,o-et  it.” 

Kxaiuinalion  iH'sunied  ]»y  counsel  t'oi*  plaintiff,  witness 
said,  there  is  an  acccuint  with  !•' ranees  (i.  (  arroll,  TJO?  Do- 

<afni  Stie(‘t.  X.  \\ .  (ill  the  hooks  of  tin*  (kii'i'oll  lOlectric 
( ’onipany. 

‘'Xh  Ih-ioic  wr  (M.ic-lndr,  \  oi]  lii-onulit  soiiie  ch(*cks  and 
.'"lahs.^  Will  ynii  ha\-e  t  ho-,e  here  at  the  next  session.'” 

A.  ^  es.  sir:  I  wdl  In'iiie*  th(*ni.” 

(lice.  lI*!E_‘oj;)  A>!ced  ii  he  would  identify  befort*  next 
session  the  Ibiildine-  an. I  Loan  association  that  .e’ave  him 
the  (  !i(‘c!\  lor  .'r''li4,  he  said  he  desired  to  cor!'(.‘ct  a  state¬ 
ment  he  hail  made  yesiei-d^jv.  \t  tin*  tiim*  In*  made  it  it 
w.is  li!^  impie'>'^ion  ih:i!  !ie  had  I’eeeix’ed  a  ('ln*ck  from  tin* 
binldinu-  and  lonii  a<>  .ci.ation  on  account  of  havinir  talked 
NMlh  .Mr.  .i,h:n  S.h rneli im*  of  the  assoeiation.  in- 

ve.vti-.p.ion  Ih*  found  t  hat  he  did  not  i-eci*ivi*  iln*ir  cln*ck ; 
Sliinehiiie  s:;id  it  was  disl.ni’sed  I'lroneh  a  lith*  com])any. 

<’onnvel  for  d.'feiidants  interposed  that  tin*  Tith*  (hmi- 
p*iii\  Sjdil  ihe\  Woiihl  try  and  locate  tin*  che(*k,  and 
bL):’  beine  asked  the  (’ompan'y,  .<aid  'khe  Lawyers.' 

\*iine'>.N  eontinued:  It  was  the  Tith*  (himpany's 
check:  Mr.  1‘ackard  told  him  .Mrs.  Lai-roll  and  Mr.  Dicr^rs 
came  to  their  o-hces  and  made  the  settlemi*nt,  and  In*  ])re- 
snne-s  tin*  check  was  mad.*  payal.le  to  Mrs.  Larroll,  it  was 
and  she  endorsed  it  an. I  tnrn.'d  it  over  to  wit- 
Mess.  In  ,,i!:cv  words.  Ii,.  InnI  th,.  |•nllds  in  his  custody  and 
will  he  iirc|inn-d  i<,  show  he  used  theni  I’or  the  Q  Stroet 
liro|ierlv.  lie  cashed  the  ehoek  and  paid  the  cash  to  an- 
oliiiT  title  company  |',,r  the  pnreiiase  of  llie  (,)  Street  lot. 
■Mis.  (  at  toll  honnhl  a  jncee  ol  propert\’  known  as  14l?2 
Coreoran  Street.  W..  in  her  ,,un  ri-ht  with  her  o\vn 
Innd.-.^  .\lter  l!;e  purchase  w.as  made  throneh  the  Kitwlinus 
K'ea!  Ksti'.e  Company,  it  was  found  that  the  title  was  im- 
I'.iiied  in  that  the  sell”!',  .lones  a  colored  man,  did  not  sret 
his  wif,.  to  join  in  the  <!eed.  lie  advised  .Mrs.  Carroirto 
telitin  the  jiroperly  and  lake  hack  her  monev,  and  ho  ho- 
lieves  that  is  wiiere  this  itioney  came  from,  lie  does  not 
reniemher  if  the  cheek  was  for  jnst  the  amount  paid  hack; 
(toes  not  rememlier  the  e.xaet  atnonnt  of  the  chock;  ho  had 
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cash  funds  l)el()nniiui-  to  Mrs.  Cjirroll.  Told  hv  counsel 
lliat  it  was  di*sii-cd  to  idiMitity  this  pjirticular  $S()4  that  liad 
been  discussed,  5riid  jiskcd  if  it  wjis  to  lx*  umh'rstood  the 
Lawyers  4'ith‘  Lonipiiny  njivt*  Mrs.  (kirroll  a  clieck  for  that 
amount,  and  she  turned  it  oven*  to  witness  luid  lu‘  cashed 
it  and  jiaid  it  on  llu*  (^)  Stre(‘l  projxuly,  lu‘  siiid  no,  counsel 
did  not  undersljind  him  jirielit.  'I'lnit  wjis  rie,'ht  with  tlie 
exception  of  the  lunonnt  ;  he  would  not  certify  5is  to  the 
amount.  Tlie  title  Comp.-iny  Inis  i>een  rcM[iu*sted  to  look  up 
tlie  transaction. 

(l\ec.  ’J0.‘)-o:)  At  the  s(‘S‘<i(Hi  of  April  d,  IPlS  thi‘  cross 
examination  of  llarrx'  K\  (kirroll  wjis  ii'sununl  jis  follows: 

4'Iie  check  ixh'em'd  to  ill  t!u‘  last  session  was  for  $805. 
He  wrote  to  the  Lawym-s  'fille  cV:  (iinrranti'e  Ins.  Co.  to 
look  up  and  give  him  tiie  eln'ck  for  us(*  heix*  ainl  followed 
that  hy  i\  persoinil  visit.  ’They  presmited  him  with 
654  the  statinneiil  In*  now  hands  to  counsel.  IIi*  spoke 
to  his  counsel  jihout  tlie  c-hei'k  Jind  w;is  told  it  would 
he  hettei’  to  g(‘t  possession  of  the  chei'k,  so  lu*  wmit  hjU'k 
to  the  Tith‘  (’onii)5iny  with  ;i  s(‘cond  h‘U(‘r  iind  iisked  tlnit 
it  he  looked  up.  This  morniiiLi'  he  went  to  sei*  Mr.  Packard 
and  was  told  that  a  s<‘jii’ch  Inid  lu'cn  nnuh*  and  tin*  ch(‘ck 
could  not  he  found,  and  they  would  he  glad  to  maka*  ;in  5ifli- 
davit  it  wjis  mado  pjiyjihh*  to  Frani-es  (1.  (kiri'oll.  4die 
statenumt  lijindixl  to  cMiiinsel  heing  a  selileineiit  slieet  made 
out  to  Agnes  Jones,  debtor  to  the  'I’ilh'  ('ompany,  ihiti'd 
June  17,  1!>14,  W5is  rcnio\'<‘d  from  the  ’hith*  Compjiny's 
original  jiick(*t  and  givmi  t(»  him  hy  the  clm'k  with  the  state¬ 
ment  it  was  the  copy  that  Mrs.  Cai’roll  should  iiavi*  taken 
when  she  wjis  theri*  with  Mr.  Diggs  nnddng  the  setthnneiit. 
It  shows  the  (’oinjiany  nnuh*  a  set t  h'lnmit,  to  Pranci's  G. 
Gil r roll  for  $805.86. 

(Pec.  d(>5-6:)  Ih*  Wiis  referred  to  the  statement  in  his 
answer  thiit  in  the  (sirly  jiart  of  1015  phiintiff  iipproiiched 
him  iind  stiilcxl  his  const  laict  ion  foixa*  was  not  hiisv  and 
he  desired  to  secure  woi-k  for  tliem,  and  iisk(*d  wind  con¬ 
struction  foi’ce  Wiis  nientioiiiMl  hy  phiintilf.  Witness  said 
that  pliiinlilT  mentioned  his  iisuiil  cmist  rnct ion  force,  the 
one  he  eiiijiloyed  on  the  othm*  woi'k:  did  not  stide  who  con¬ 
stituted  the  foi'ce.  He  thinks  tin*  Street  lot  Wiis  hought 
in  Fehrinirv  or  Miiich:  thinks  the  lin.al  settiemmd  Wiis  made 
early  in  Miircli;  does  not  I'emeinher  the  ihite  of  the  deed; 
does  not  rememher  when  the  work  hegiiii,  though  he  should 
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say  it  was  soon  al’trr  tin*  lot  was  purcliasod  and  sottlvd 
1‘or.  Asked  for  tiie  statement  from  the  'kitli*  (V)nn)aiiy,  In* 
prc'diieed  statement  of  the  District  'fith*  Insiiranee  (’om- 
pany,  dated  March  S,  llMd  to  Ki’aiiees  (I.  (’arroll,  on  i)ur- 
ehase  of  lot  li)7  spnai’e  -41. 

doo  (  K’ee.  ‘Jnd-l.'I;)  11<*  was  refc'i’red  to  the  statement 

of  his  answer  that  he  had  proposed  to  Mrs.  Carroll 
tin*  ei*eetion  of  the  aj>artmenl  hou>e  on  (,)  Street  on  terms 
similai’  to  thox*  of  S  and  'W  and  was  asked,  that  is  to  say,  is 
it  not  one  half  of  tin*  pi-olils  and  his  uuaraiiti'e  to  her 
a.L'ainst  any  loss.'  lie  replied,  no,  i)  Stre(‘t  was  entirely 
dit‘f(*ri‘nt.  llis  attention  was  auain  called  to  the  t)art  of 
his  answer  in  which  he  spoke  of  the  tii’st  prot)osal  he  made 
to  Ml'S.  Carroll  about  Siicet,  and  he  was  asked  if  that 
])ro])osal  was  not  to  i^-o  into  Str(*et  on  the  same  basis  that 
she  had  u’one  into  the  S  and  the  two  T  Sti'ei*t  properties. 
Il(*  repTn'il  he  lA'nn'inbei'ed  talking-  to  Mrs.  (’arroll  about 
j)roe(*edinu'  a>  they  had  <m  the  othei's;  and  as  he  stated  in 
his  answei'  beloiA*,  she  had  already  become  miK'h  dissatis- 
lied  and  was  not  aureeable  to  pr»)eeedini;'  as  tln*y  had  be¬ 
fore*.  'file  ax’einienl  of  his  answer  is  eorri*et  that  she  ri*- 
fused  to  u'o  into  tin*  proposition  and  that  Mo(,*bs  aii’ree'd  to 
er(*et  an  apartment  house*  feer  he*r  aee*e>reiim;'  te)  plans  ai;r(*i‘el 
to  by  all  the*  partie-s  feer  actual  ee>st  plus  a  builder’s  eom- 
missiem,  ainl  it  was  e'stimati-el  tin*  apartment  house  would 
cost  abeuit  $0,1)110. 

C.’laui;hte»n  \\’e*>t  pre})areel  the*  plans  feir  the  Q  Street 
apartment  heuisi*  alsee:  i>  peesitive*  about  that.  The  {ilans 
that  W(*i-e  aL:i'e*e‘d  te>  by  all  e»f  the*m  were  pi'aetieally  the 
same  })lans  the*y  hael  useel  on  S  Sire*e*t,  Just  a  duplication 
of  those  plans  wilii  seiui*  modiiieat  ieeii  and  exc(*])tion. 
Ask(*d  if  tlu*ie  we*re*  any  j>h\sical  pai)e*rs,  kneiwn  as  plans, 
submitte*el  te)  him  bv  \Ve*st  aliei  neein*  e)Ve*r  bv  him  wdh  .Mrs 
Carroll,  he*  said,  \\  e*sl  diel  iieit  submit  the*  plans  te)  him  as 
he  re*me*mbe*rs:  he*  ele»)*s  ne)t  think  there  we*re  any  jilaiis  in 
existeiie'e*  at  the*  lime*  the*y  aelually  starleel  eeperations 
either  than  the*  S  Stre*e‘t  plans  whie-h  the‘y  we're  to  elupli- 
cate*  with  meeeliruat ions.  'rhe*i'e*  we*i-e*  ne)  walls  re*epiire*d  on 
the*  ()  Slre*e*t  lial  :  it  was  built  be*lwe*en  two  buildiiii^s. 
(),■)()  Askeel  if  S  was  be*lwe‘(*n  twe)  liuilelinus,  he  said.  Yes. 

They  hael  t)lans  e)f  tin*  'f  Stre*e*t  apartment  houses  as 
well  as  the*  S:  the*  S  Stre*e*t,  Stre*e*l  and  (^)  Street  plans 
were  nearlv  ieleiitical. 


II.  n.  CAUnoLL  KT  AI..  vs.  .T.  .T.  AIOEDS. 


447 


Asked  by  tlie  Spceial  Master  wliat  lie  iiu‘ant  by  “We,” 
he  said  wlaai  he  spoke*  of  “We”,  lu*  meant  Mr.  Moebs  him- 
selt*  and  .Mrs.  (’ain'oll.  Aske‘d  if  la*  nu‘ant  tlu*y  all  had 
])lan8  and  all  saw  tln'in,  In*  said  In*  did  not  know  that  Mrs. 
Carroll  saw  the*  (^)  Stre*e*t  plans  until  afte*r  they  hael  i»'e)t- 
tem  the  job  on.  Aske*el  if  .Mo(*l)s,  We*st  and  he  diel,  In*  said 
West  woi‘ke‘el  on  the*  plans,  to  tin*  be*st  of  his  re*e*oll(*e*tion, 
pi*e‘pareel  the  (*le*vations  at  tin*  dire'e'lion  of  .Moe*bs;  he  saw 
them  and  snppose*s  .Moe-bs  saw  tln'in  in  his  ofiie-e*.  Askeel 
if  West  hael  the*  ])hysie‘al  iiossessinn  of  tln*m  at  all  times, 
he  saiel  he*  had  a  ropy,  .Moebs  had  a  copy,  and  tln*ri*  was  a 
eojiy  at  the*  District  Dnildini;-.  .\sk(*d  if  a  e'opy  of  the*  S  or 
the  T  Street  he  answered.  In*  wonlel  say  that  was  of  all  S, 
T  and  Q. 

K.xaminat ion  beini;'  resumed  by  eonnsi*!  for  plaintiff, 
he  said  the*  'V  Str(*e‘t  apartm(*nt  houses  we*rv*  dilVe*i‘e*nt  in 
some  respee'ts  from  tin*  S  Stre'et;  tin*  di fr(*rence*s  we*re 
shown  on  the*  plans  in*  speaks  of.  .\sl<ed  if  tin*y  we*]*e‘ 
sheiwn  on  the*  plans  re‘f(*rred  to  in  his  answer  whe*n  he*  saiel, 
in  ceeiinection  with  the*  Siri'ei  properly,  that  tln*se*  plans 
were  ai4‘re*e*el  to  by  all,  wer(*  they  jhans  which  showe*d  the 
T  Stre‘e*t  apartment  with  tin*  rooms  in  the  base*me*nt  :  lie* 
replieel  “I  elo  not  think  y<ni  yet  nn*  e*xactly;  we*  ha\'e  a  trac¬ 
ing  from  whiehi  the*  plans  ai'e*  made*:  that  is  the*  ne*yative 
of  it.”  lie*  ayre*e*d  to  tin*  siati*men!  of  e-imnse*!  that  tirst  of 
all  was  the*  S  Slr(‘(*t  ])i'opv‘riv  built  aeeordiny  to  e‘(*rtain 
elrawinys;  tlie'ii  that  propvoty  was  pi'aet ieally  dnj)licate*d 
in  the  T  Street  pi’op(*rt  it*s ;  e*xeept  that  the  Iatte*r  hael  cer¬ 
tain  adelitional  feature's,  the  lireproohny  const  ruction  run- 
niny  all  the*  way  bai  k  on  the  first  ilooi',  rooms  for 
Go?  servants  in  the*  hasenn'iil  and  so  on.  lb*  was  the*n 
aske*el  what  was  tin*  Stre*et  to  be  like,  was  it  to  be 
like  each  of  the*  'f  Sti'crt  apartnn*nts,  or  like  tin*  S  Stre*e*t; 
and  he  answe*r(*d  tlial  with  tin*  e*xc»‘plion  (*f  the*  bas(*me*nt 
they  were*  all  alike*.  In*  nn*ans  ycn,.i-ally  speakiny;  thouyli 
tliev  varieel  two  inche*s  in  the  size  of  a  room,  or  thev  mav 

ft  ft  » 

have  had  a  partition,  ddn*  1'  Stre*!*!  had  a  base'ineiit  for 
seiwants;  also  the  (^)  Stre‘e*t. 

Questioneel  by  the*  Spe-e-ial  .Ma>l«‘i-,  he*  said  separate  plans 
were  prepared  for  e*ae*h  bnildiny  on  account  of  Inn'iny  to 
submit  them  to  tin*  District;  but  the*  ye‘in*ral  s(dn*me  was 
just  the  same*  all  the*  way  throuyh,  e*xc<*ptiny  the*  basement. 
Told  he  had  not  answereel  one  epiestion  of  counsel  for  plain- 
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tilY  yot,  and  asked  wliieli  s(‘t  oT  plans  was  Q  Street  more 
like,  tlie  S  or  In*  answert'd  “'I'." 

Examination  Ix'iim-  I'esnniod  hy  eonnsed  i'or  plaintitT,  and 
witness  keiim*  asked  if  a  uiiraei*  was  not  hnilt  on  the  Q 
Street  ]n-oj»erty,  he  said  a  storage  slied  apart  from  the 
main  hnildine',  ;d  a  cost  under  ^r.‘)()0;  with  storai;'e  space 
for  two  antoniohiles,  inayhe  tlirta*  or  four:  it  was  of  ])rick, 
om*  stoi'v;  he  thinks  il  had  water  in  it  and  a  sewer  con- 
n(*ction,  with  elect rie  liuht.  I'lien*  was  no  n’araui*  in  con- 
ina-lion  with  eitlna’  S  or  'V  Street,  'flu*  (^)  Street  ])rot)- 
ei’ty  was  erta-ted  snhstant ially  aceo]-dine,’  to  ))lans  auianal 
to  hetween  him,  Mrs.  (\aia-oll  and  .Mo(‘hs  as  far  as  he 
knows;  some  ehaimi’s  weit*  made  as  th(‘y  wimt  alonu’,  just 
chanyes  siieh  as  In*  mentioned  a  moment  ayo,  moviny  }>ar- 
titions,  pei’haps  oi*  rlianyiiiy  the  style  of  ])lnml>iny  tlxtnr(*s, 
sonu'thine’  slight.  'I’hey  were  not  ehanyes  that  would  ma- 
terially  affect  the  eo>t  of  const ruet ion,  (»th(‘r  than 
(loS  the  hiiildiny  of  the  slorau’e  slual  oi’  yaraye.  It  is  his 
impi’ession  and  r«*collecl ion  that  was  not  anreial 
upon  at  the  time  they  stai'ted,  out  a  little  latei'  it  was.  Tlie 
chai’acter  of  the  impi'ox-emeiil s  on  tin*  lot  was  discussi‘d  he¬ 
tween  tln'in,  from  recollection,  ahout  two  wi*eks  hefoia*  tin* 
property  vras  purehasi'd. 

(  Kec.  LM.*»-I4:)  lie  thinks  Moehs  first  discovei't'd  the  lot: 
first  hrouyht  il  to  his  att<‘!it  ion.  Mo(‘l;s  paid  down  tlie 
initial  deposit  of  sl(»(l  at  his  i'(>ijU«'st.  Asked  when  that  la*- 
was  mad'*,  with  ri*fer<‘nce  to  their  discussion  about 
tin*  purchase*.  In*  said  that  after  (*xamininy  tin*  lot,  lookiny 
up  it  s  assosed  value,  Moc'lx  calleel  him  on  tin*  t(*le]Mn)in‘ 
oin*  day  and  said  that  he  e-oiild  obtain  tin*  h»t — spt*akiny  of 
“we*,"  all  of  us  were  dealing-  ‘•t(»u»‘iln*r‘' ; — said  “1  have 
just  hei'ii  lalkiiin’  with"  In*  !)(*liev(*d  “Shannon  A’  Luchs", 
and  wilin*ss  said  “If  \  <tu  ean  y«‘t  tliat  lot  put  up  a  dejiosit 

for  nn*  and  1  will  return  it  to  von**,  and  tin*  in*xl  dav  or  a 

*  • 

fi*w  days  after  that  Mo(*hs  hrouniit  him  down  a  re*c(*ipt  for 
the  d(*posit,  and  he  e*it!n‘r  nave*  Moe*hs  the*  me>ney  or  yave 
Moehs  cre*elit  fe)r  it,  he*  eloe-s  not  re*nu*mh(*r  whie*h.  He  has 
the  r(*ce*i))t.  Aske‘d  why  In*  off(*re*el  to  re*tui‘n  the*  de*])osit  to 
Moehs,  he*  saiel  .M<»e*hs  put  it  up  on  ae'e'ount  of  M I's.  Carroll. 
Aske*el  if  that  was  the*  re*;i<on  for  ol’fe*riny  to  I’eturn  it.  In* 
answi*re*el  “It  is  epiite*  e*vide*nt.  The*  rece*ipt  was  made*  out 
in  Mr.  Moe*hs'  ami  in  his  own  hainlwritiny.  Moelis  scratched 
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out  ‘  Jusoph  J.  Mochs' and  put  in  ‘  Fran(*(‘s  ( J .  (^irrolT  sliow- 
in^-  li(‘  was  ])avinii-  it  on  ln*r  account.”  lie  was  i’(‘t'(‘iTcd  to 
the  staleineiit  ot*  his  answio*  tliat  In*  pro]K)S(‘d  to  Mrs.  (hir- 
roli  that  she  uo  into  tin*  Stre(‘t  l)nildinin'  operation  on  the 
sanu*  tt‘rins  that  sin*  had  none  in  on  the  S  and  T  and  he  was 
ask(*d  it*  In*  nnnh*  that  |)i'o])osition  to  Mrs.  (hirroll  before 
In*  liad  l)oimht  this  lot:  and  In*  answ(*red,  Yes,  Sir.  Asked 
how  loiiii’  it  was  befon*  tin*  (h*])osit  was  ])nt  np  that  lie 
look(‘d  at  tin*  lot.  In*  i*(‘i)lit*d,  a  short  time  say  15  days 
t)5!t  befort*.  lb*  should  say  In*  r(*tnrned  the  d(‘])osit  either 
in  cash  or  by  cr(‘dit  to  Mo(‘])s;  In*  can  t(*ll  by  lookiiii*’ 
at  his  books,  lb*  would  not  say  as  a  fact  it  was  absorbed 
in  the  t(*ntativ(‘  account,  without  r(*vi(*winii-  the  books,  as  he 
does  not  renn‘niber  it  as  so:  if  it  is  it  will  appear  in  that 
acc'onnt  sonn*where. 

( Iiec.  LM4-t5:)  Ilis  r(‘colh*('l ion  is  In*  sent  a  messen^’er  to 
Mo(*bs’  ollici*  and  itot  tin*  first  s(*t  of  ])lans,  that  is  blne- 
pi-ints  ot  the  Str(*(*t  ])r(>p(*rty  aft(*r  tin*  tracing  had  been 
nnnh*.  Ib*  should  sav  thev  showc'd  on  tln*ii‘  fac(*  th(*v  were 

t  •  • 

plans  which  had  boon  ])n‘pai’(‘d  for  that  ]>rop(*i*ty.  Does 
not  i-(*nn‘inb(‘r  how  they  wer(*  inarlo'd. 

( lb*('.  ‘_M5-l!n:)  Ml-.  .Mo(*bs  (‘sti]nat(*d  that  tin*  1^)  Street 
apartnn*nt  lionsi*  would  cost  :fi.5,i)()() :  tin*  (*stiniat(*  was  made 
sonn*  tinn*  between  tin*  tinn*  he  first  looked  at  tin*  lot  and 
tin*  time  .Mo(‘bs  actually  beiian  to  build  tin*  buildiui*-.  He 
would  say  it  was  nnnh*  after  In*  had  L-ottc*!!  Mo(*bs’  state¬ 
ment  as  to  the  eo'^t  of  tin*  S  Stri*(*t  ])rop(*rty.  lb*  is  not  sure 
that  it  was  aft(*i-  In*  had  gotten  Mo(*bs'  statement  of  the  cost 
of  th»*  '\'  Str(*et  pr<>p(*rty,  no  dates  ap])(*ai'ini;-  on  Moebs’ 
stati*ments. 

‘‘Q.  Do  any  dates  a])p(*ar  ujion  tin*  t(*ntative  ac(*onnt,  or 
what(*V(*i-  you  call  it,  tln*i-(*  iii  youi-  account  book  oi-  in  the 
.'^usp(*ns(*  aeeount  Arc*  tln*i-(*  any  dat(*s  tln*i-(*  that  will 
tlii-ow  any  liuht  on  wh(*n  tin*  stat(*nn*nt  had  lH*(*n  tinished,  in 
r(*f(*r(*nc(*  to  tin*  '\'  Str(‘(*t  pi‘op(*rt i(*s Will  you  kindly  look 
and  s(*(* ! ' ' 

0 

Douns(*l  for  (h*fendan1s :  “I  submit  the  statement  sjieaks 
for  itself.” 

(’ouus(*l  foi-  plaint i IT:  “It  is  simply  a  foundation  for 
flirt ln*r  (juestions.” 
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(’ouiisel  lor  (lt‘lV*ii(l;iiits :  “Whiil  do  voii  want,  tin*  siis- 
pciisr  act'onnt,  .<o  (‘alk‘(l/” 

GGO  4'lu*  AViliU'ss:  “Xo:  no  datos." 

“Q.  Is  tliat  the  susj)(*ns»*  account  or  the  t(‘ntativo 
account,  or  arc  they  1k>i1i  oik*  account.^"  “.\.  This  is  tlic 
suspense  account,  sn^ixaise  account  ot*  Jos(‘pli  J.  ^loehs,  as 
1  nndei-sland  it." 

Aial  tliat  shows  no  dates.’"  “A.  Xh)  dates.  4diis 
i‘(‘rei‘s,  liowevor,  to  a  hook  account  inii',  whicli  lias  dates." 

"(J.  I  see."  “A.  1  have  an  <*ntrv  h(*re  ot‘  “hook  ac¬ 
count."  (  H  course  the  hook  shows  the  dates.  It  is  made 
ip)  of  a  limit iplicit y  of  chai'u'es,  all  ol‘  which  have  dates,  and 
another  one  “hook  account",  tin*  same  thinu’.  'riim’e  is 
‘h*ash  advanced"  here  I  innmine  we  W(*re  ii‘oinu’  to 

take  care  of  that  iflnn  you  mentioin‘d  a  while  au().'’ 

(’onns(‘l  for  plaint  iff:  “We  shall  havi*  to  hav(‘  the  oriiii- 
nal  hooks  hehu'e  Wi*  liiiish  with  this  examination." 

'rile  Sjieeial  Master:  “Let  me  set*  that  account,  ])leasi‘." 

(’oiiiisel  fur  defendants:  “We  havt*  pi-oduc(‘d  the  orig¬ 
inal  sheets  as  to  the  xarious  Johs." 

Lounsel  for  plaintiff:  “lie  says  then*  is  no  date  on  tlu‘ 
statement  of  tin*  (J  Str(‘et  pi‘o]M‘iM ii's  and  h(‘  does  not  ri'call 
the  date  i  ndepeiKhuit  ly,  so  1  have  aski‘d  him  whether  he 
would  look  at  the  extracts  from  his  account  which  he  has 
furni>hed  me  and  si‘e  if  thei'e  is  anythiim'  tlnu'e." 

'The  Special  Master:  “What  were  thosi*  receipts  W(‘  had 
h(‘i'(‘  the  othei'  day  showiim-  tin*  halance>  on  these  various 
ju'opcu't i»*s .'  W(‘n‘  those  jiajau's  that  you  or  Mr.  (’aru-^i  or 

that  the  witness  prodiuaMl.’" 

GGl  ( ’ouiisi'l  lo]‘  deLuidants:  “()1  costs  ot  th(‘  various 

hiiildiims.  Do  you  mean  that.'" 

'Tin*  Special  .Master:  “'I'hosi*  are  the  ones  1  nuxin,  yes, 
sir.  'These  arc*  what  1  i*efer  to.  1  reimmilxu*  one  in  par¬ 
ticular,  that  a  c(‘rtain  diffm'cuce  theiA*  was  carried  torward 
from  on(‘  to  the  otlim’." 

(’ounsel  for  defiMidaiits:  “  \  es,  the  electrical  work,  tor 
iiistanci*,  on  S  Sti’(‘et  was  carrii'd  into  tlu‘  'T  Stri‘et.  And 
till*  halanc(‘  crediti‘d  t«>  .Mr.  .Moehs  on  tin*  sus]>enst*  account 
tentatively,  and  so  forth,  was  lnmp(*d." 

TLxamined  hy  tin*  .Mast(*r,  witin*ss  said:  'This  snsp(*ns(‘ 
account,  Thxhihit  K.  =1.  purports  to  show  sinuh*  it(*nis 
oT  credit  to  ^Ir.  Moehs  on  each  one  of  these  t^f<->P<-‘i4ies ; 
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llioso  him])  sum  civdits  woiikl  ])o  ilcuiis  ascertainod  from  an 
account iiiiL;'  willi  Mi*.  .Mocl)s,  (‘orrosponding  to  Mr.  Moebs’ 
statement  to  them;  that  is  giving  Moebs  credit  for  these 
excesses  tliat  he  asks,  lie  has  no  other  book  of  entries 
which  would  give  those  dates;  nothing  other  tlian  this  ac- 
(*ouut.  lie  was  mistaken  when  he  said  the  books  would 
show  dat(‘s  about  tlu'si'  items.  In  speaking  of  the  books 
showing  tin*  date's.  In*  is  re'l\‘n-iug  to  the  charges  against 
Moebs,  calh'd  l)ook  accounts,  which  are  taken  from  the  reg¬ 
ular  books.  TIk'  re'gular  books  will  show  the  dates  as  to 
tlu'  (U'bils  hut  not  as  to  the'  crc'dits  to  any  of  the  ])roperties. 

It  was  geiu'rally  a  long  time  after  the  com|)letion  of  the 
various  ])ro])(*rties  before  he  procured  those  figures  from 
Mr.  Mot'bs  ill  each  iiistaiici'.  In  the  case  of  the  S  Street 
pr(>pcrty  In*  thinks  it  was  six  mouths  or  more;  in  the  case 
of  tlu'  (^)  Slri'ct  propi'rty  lu'  thinks  tlu'y  had  fairly  well  fig¬ 
ured  oil  llMli  wlu'ii  he  got  a  bill  for  tlu*  Q  Street ;  that 
tlO'J  would  covt'r  a  pc'riod  of  at  h'ast  three  mouths;  it  was 
a  long  linu'  afti'rwards;  in  (‘ac'h  cas(‘;  lu'  nu'aiis  more 
than  a  mouth  al'ter;  lie  thinks  in  tlu'  S  Stri'i't  it  went  six 

mouths;  'V  Stn'i't  he  would  sav  mori'  than  thirtv  davs. 

•  •  • 

“(j).  TIk'  strc'i't  ])rop('rt i(*s  W(‘i*(‘  pui’chasi'd  on  June  (), 
1  !>!*’);  that  is  to  say,  tin*  projxu'ty  was  couvc'ved  to  Frances 
(1.  Fai'roll  oil  JuiK'  d,  V.M.*!.  How  long  aftei*  that  was  it 
h(‘for('  they  were  practically  comph'ted.'  I  do  not  mean 
when  all  hills  W(‘r('  paid'"  “A.  I  ('stimatc'  it  at  four 
mouths  aft('r  tlu*  Ix'giiiiiliig.  TIk'V  weri*  tinislu'd  so  far  as 
work  being  done  by  Mr.  Moebs  was  cou(‘(*ru(*d. " 

“(J.  Do  you  think  they  wi*re  linished  by  the  end  of  the 

V(‘ar  Ihl.’l.'"  “A.  Wdu'ii  did  tlu'V  bc'gin.'" 

*  • 

“(J.  'rh(‘  pro]K*rty  was  bought  on  Juiu*  (J,  IdlJ).  Tin*  deed 
of  ti'iist,  1  lind,  was  gi\'(‘U  oil  July  11,  for  ir^l  1,000 “A.  I 
would  sav  that  tlu'V  w('r(*  fiuislu'd  Ix'forc*  tin*  end  of  the 
y..ar."  '  ' 

And  voii  think  about  MO  davs  aft<'r  thev  W(‘i*e  linished 
vou  got  a  statement  “A.  I  would  say  more  than  MO  days 
after." 

“(j).  How  much  more.'"  “A.  Well,  from  recollection,  a 
long  tiuK*  after.  1  am  going  to  say  betw(*eu  MO  days  and  4 
months." 

“W(*ll,  would  not  you,  or  did  you  d(‘mand  a  statement 
aft('i‘  tlu'  ])ro])('rty  was  conijileted  '"  “A.  Asked  for  it  sev¬ 
eral  times  in  (*acli  case.” 
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“Q.  Well,  Ivt  us  slick  lo  tlic  T  Str(‘ct.  Do  I  uiuhu-slaiul 
that  you  asked  during-  a  piu'iod  of  ])ossi])ly  4  moiitlis' 
Gdd  duralioii  a  iiuinlx*!'  of  times  for  a  slateuiout  as  to  tlu' 
cost  of  the  d'  SlriM't  ]  U’opert  ie>  "  “A.  Ves." 

And  W(*n*  i-efused  it.'"  “A.  Xo,  not  refused  it; 

])roniis(‘d  it." 

‘‘(J.  Mr.  (’ai’roll,  1  will  Just  ask  you  the  dcdiuito  (lueslioii, 
do  you  not  recall,  before  tlK‘  ])urchase  of  this  Slrecd  ])ro])- 
crlv,  YOU  had  i*ecei\*(‘d  ilu‘  stateuuuit  from  Mr.  Moebs  with 
ros])ect  to  the  two  'V  .'^tr'‘et  ])ro|)i‘rt  ies  ? "  “A.  You  ask  me 
the  (juestioii  if  1  revrdl  ha\  iir.;'  rc'ceived  it  .’" 

‘‘Q.  d’hat  you  did  receive  it  prior  to  the  ])urehase  of  the 
(^)  Street  property.’"  “A.  I  do  not  rt'call  havimj:  received 
it  ])rior  to  that  purchase." 

“(J.  You  do  recall  haviim*  received  a  statement  concern- 
inir  the  S  Street  ]>i‘operlies,  do  you  not  .’"  “A.  Yes." 

You  do  r(‘call,  do  you  not,  that  you  sc'cured  a  loan 
of  fiftv-tive  hundred  dollars  on  c‘ach  of  the  T  Street  prop¬ 
er!  ies’"  “A.  Y(‘s." 

“(Y  And  vou  recall,  do  vou  not,  that  voui*  reason  for  that 
was  on  account  of  the  excess  cost  (»f  S  Stri‘(‘t  oV(‘i’  the 
original  (‘stimati*  that  vou  hav(.*  testihed  to.’"  “A.  As 

stat(Ml  by  Ml’.  Moebs." 

"(Y  You  I’l'call  that,  do  vou  not  .’"  "A.  Y(‘s." 

“(Y  Xow,  will  y(»u  ])h‘asc  explain,  or  rath(*r  state  to  us 
what  (‘.xplanat ion,  if  any,  was  eivim  to  you  by  Mr. 
()()4  Moebs  as  to  why  he  could  build  tin*  Str(‘et  ])ro])i‘rly 
for  Jro.O'Xi  accordinu'  to  ])laiis  for  the  4'  sti\*i‘t  apart¬ 
ments  !" 

(k)unsel  foi’  d(*f(‘ndants :  ‘“lie  has  not  said  that  anv  ex- 
planation  was  eivi'ii." 

(’ouns(‘l  for  plaintiff:  “Yes,  sir.  In*  has,  and  his  attention 
has  bi‘i*n  called  to  it . " 

Counsel  for  defendants:  “Your  (juestion  did  n(4  embody 
it. 

ddu*  Special  Master:  “Ih*  has  lH‘(*n  i‘(‘f(*rrinir  back  to 
the  answer,  1  think.  You  aia*  r(*ferrinLf  to  tin*  statement  in 
the  answi*r  ! ' ' 

(’ounsel  for  plaintit'f:  “d’o  tin*  stati*nu*nt  in  the  answer, 
about  which  I  have  alri*ady  tpiestioned  him  this  after¬ 
noon." 
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]\Ir.  Joliiisoii:  “I  did  not  hear  that  re‘f(‘roiico  made.” 

Mr.  Floliartv:  “Mr.  .Johnson  is  still  correct  that  no- 
where,  either  in  th(‘  answ(‘r,  or  in  Mi*.  FarrolTs  testimony, 
is  it  stat(‘d  that  Mr.  .Moeiis  made  any  ex])lanation.  The 
answer  sinijily  says  that  it  was  estimated  that  the  said 
apartment  would  cost  ahont  $o,()d0. " 

Counsel  Tor  iilaintilV:  “1  think  I  asked  him  who  made 
that  estimate  and  h(‘  statiMl  that  Mr.  Moehs  made  it.” 

The  Witness:  “That  is  ri-ht.” 

Conns(‘l  for  defcnidants:  “Ihit  he  lias  not  said  that  Mr. 
Moehs  mad(‘  any  (‘Xplanation.*’ 

Conns(*l  for  ]>laintiff:  “1  am  asking-  him  that  now.” 

Counsel  foi-  (hh'eiidants:  “You  asked  for  the  ex])lanation 
which  implic's  that  lh(‘r(‘  has  Ikmmi  an  (‘Xplanation 
(it).")  mad(‘.  A  (|U(‘stion  which  assunu's  sonu'thini;*  in  (‘vi- 
denc(‘  that  is  not  in  evid(‘nc(‘  is  improjxu*.  You  asked 
him  if  Mr.  .Mo(‘hs  did  make*  any  c‘xplanat ion.  I  do  not  know 
whetluM*  h(‘  did  or  not . ' ' 


“('rh(‘  (|Ueslion  was  i*ead,  as  follows:)" 

“(^).  Xow,  will  you  )»h‘aso  exj)lain,  oi*  ratlnu*  state  to  us 
what  explanation,  if  any,  was  jdven  to  you  hy  Mr.  Moehs 
as  to  why  he  could  hiiild  the  (^)  Street  pro])ei*ty  for  $0,0011 
ac('ordin,u*  to  plans  for  tin*  'f  Stri'ct  a.partmeiit  .’” 

Counsel  foi*  ]>laintirr:  “1  suhinit  tlu*  <nu‘stion  is  (mtirelv 
proj)(‘i*ly  fraiiK'd. " 

The  Sp(‘cial  .Master:  “Yes;  I  think  counsel  jiroliahly  mis- 
ajiprehended  tin*  liiu'stion.” 

Counsel  for  defendants :  “I  did  not  L;('t  the‘ifanv\” 

“A.  .Mr.  .Mo(‘hs  told  me  that  th{‘r(‘  would  not  h(‘  anv  walls, 
in  fa('t  1  Icnow  that  thei-e  was  one  thiiie,’  whi(‘h  was  iroiiuj^  to 
reduce  tlu'  ('Xpeiis'*.  1  am  not  j)Ositi\'e.  hut  1  think  we  had 
less  (“xcavation  in  that  lot  than  in  the  T  Stre(‘t.  Th(*re  was 
a  ])ossihility  of  his  In'ine,-  able  to  huy  mat(‘i*ials  lower.  I 
think  in  my  answiu*  1  stated  a])proxiinat(‘ly  $o,tK)0.  J  felt 
the  same  way  at  th(‘  time  of  tin*  huildin^i*  of  the  street  as 
I  did  with  the  othei’s.” 

Counsel  for  (hdendants :  “'I'liat  is  not  the  fiuestion.  The 
fjU(‘stion  Inu-e  is  what  (‘Xphinat ion  Mr.  .Mo(‘hs  mive. ” 

The  Special  Mastei*:  “  Let  us  see'  if  .AFr.  Johnson  directed 

the  witness’  attention  to  somethiim*  I  liad  in  mind  mvself. 

*  ^  » 
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I»y  tile  Special  Mastci*: 

Did  I  inidcrslaiid  v<ni  to  sav  tliat  Mr.  .Mochs  i;av(‘ 

vou  tlios(*  reasons,  (»r  tliat  tliev  were  reasons  in  vonr  own 

•  •  • 

mind.'"  “A.  Xo,  tliev  wen*  reasons  advane(*d  l)v 
()()()  Mr.  Moehs  jind  discussed  with  me." 

(Kee.  l255-.‘ll):)  Kxamiiiation  resnmod  l>y  e(nins(‘l  for 
plaint  ilT: 

“(j).  That  lironnd  cost,  in  round  liunres,  SI, .’loo  did  it 
no?"  “A.  Approximately  so,  1‘rom  my  i*eeollee1  ion. " 

“(J.  And  if  tin*  hnildiiiL;-  could  1m*  huilt  foi‘  S5,()(MI  that 
would  mak(*  a  total  cost  of  Sl»,.‘’)()i)  (*xaetlv,  would  it  not?" 
“A.  Yes,  that  is  a  summation  of  S5,n0(>  and  Sl.dtM).*' 

“Q.  Kxaetlv,  and  that  was  the  (‘stimati*  mad(‘  vou.’" 
“A.  Xo;  h(‘  did  not  include  tin*  ui’ouiid  iu  his  (*s1  iinat (*. " 

Il(*  knew  what  it  cost,  didn't  he .'"  1  >hould  say, 

y(*s.  In*  did." 

“(j).  Mrs.  (‘arroll  ,i;a\(*  you  Ssno  di<l  she  inU,  apprexi- 
matelv — (*iL;ht  hundred  ainl  s()un*thiim — to  pav  on  tin*  h»l 
“A.  I  had  at  the  time  of  the  purchase  of  tin*  street  lot>, 
funds  helon.uiim’  to  Mrs.  (\-n‘ro!l  aiM-ordinu’  1(>  hnok'  account, 
$‘J,1?4S  in  cash." 

“(,>.  AVhat  do  you  mean  l>y  ‘aecordinu’  to  hoitk  account'? 
W’hat  hook  account?"  “A.  Mrs.  ('arroll's  hook." 

Art*  yon  rt*f(*rrin^’  now  to  tin*  iuve>tnn*nt  account 
that  wt*  have*  tin*  (*xhihit  (»f?"  “A.  1  think  you  ha\'t*  it 

on  (*xhihit  ;  I  am  not  surt*." 

(5)uns(*l  for  d(*fendants:  “Xo,  wf  have  not,  lK*caust*  this 
is  a  ])(*rsonal  account  hetw(*(*n  Mi*,  (’arroll  and  M  i*s.  (’ar- 
roll,  and  tin*  inv(*slment  act'ount  that  you  ha\'e  is  an  ac¬ 
count-  you  can  havt*  it." 

h()7  Donnsel  for  ]»laintitT:  “At  this  point  1  ask  f(»r 
an  insp(*(‘t  ion  of  t  In*  hooks  of  account .  1  ’>y  aurceiuent 

there  was  to  Im*  tih*tl  ht're,  (*x1i*acts  s!n>wiim‘  it<*ins,  either  in 
the  ht)oks  of  Mr.  (’ari'oll  tu*  Mrs.  (’ai*roll  which  (*nt(*r  into 
tin*  suhj(*et  of  this  iinpiiry,  ainl  if  thest*  itt'ins  ai’t*  scattei*ed 
throimh  this  ho<tk.  I  shall  h;iV(*  to  ask  tin*  ri-^lit  of  i!i>pe<' 
tion  of  the  entire  hook." 

(.’ouiisel  for  defendants  :  “  \V(*  comprn*d  wit h  t hat  r(*(pn*st 
and  g*ave  a  copy  of  Mrs.  ('ai’roH's  acccuints  showing  the 
money  slie  had  exjieiided  or  had  taken  in  in  reference*  to 
these  ])rop(*rties.  Xow,  tliis  is  an  account  hetween  Mrs. 
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(A)unsi*l  tor  (Ict’ciKlanls :  “1  siil-mil  tliiit  lliat  is  in'>t  tli(‘ 
circumstaiKH*  at  all." 

"Ffit*  S])(‘(*ial  Mastor:  “I  rriaojolxo*  von  niakiiiLi’ sonn*  (»t’t\‘i‘ 
of  tlio  book,  but  wbclln*!'  tlit*  ofbo’  was  liniit(‘(l  to  tin*  book 
in  ^viioral  or  to  cortain  |nm(*s,  1  do  not  I'lnnoinbci’. " 

(V)nns(‘l  for  dofcndaiits ;  “Von  do  not  .u(‘t  inv  jjosition  at 
all.  I  p  until  Mr.  ('arnsi  lias  niado  sonn*  pnostion  that  Mr. 
(Mi'roll  did  not,  as  a  matter  ol  tact  —  1  snpp(»s(‘  that  is  his 
point, — did  not  havt‘  funds  of  .Mrs.  (’ai’roll  in  his  hands, 
wi*  v‘onld  not  know,  eonld  not  possibly  know,  that  tin*  per¬ 
sonal  aeeonnt  b(*tw(‘(*n  .Mr.  and  Mrs.  (’ari-<dl  was  at 
bblt  all  involv(*d  in  this  pi-oeeedinu‘.  and  what  tln*y  asked 
for  and  what  we  pro<lneed  was  .M  i-s.  (’arrolTs  dis- 
bnrs(‘inents  as  to  tln*se  j»roperties.** 

'rh(‘  Spi‘(*ial  .Master:  “If  it  appears  that  .Mrs.  ('ai’roll 
had  ni(nn‘vs  of  ln*]‘  own  and  <lisbni*sed  them,  then  of  course. 
th(‘  aeeonid  b(‘tween  .M  i‘.  and  .Mrs.  (’an*ell  Iteeonn's  ina- 
t(‘rial." 

(’onnsel  lor  plaintiff:  “  ( ’ertainly." 

'The  Special  .Mastei’:  “lie  has  uixeii  the  pa*.4es  that  he 
was  testifying"  from." 

(’onnsel  for  plaintiff:  “'Thai  is  in  e\ideiie(‘  imw,  as  I 
nndi*rstand. " 

“(^).  1  will  ask  yon  the  (|nestioii.  .Mi*,  (’ari'oll,  xanir  last 

statem(*nt  xvas  that  von  had  in  von!-  hands — xvhat  xva<  the 

•  • 

amonnt  yon  said.'"  “A.  but  1  made  a  mistake 

theri*.  1  xvant  to  add  the.'rSO.")  that  1  i:’ot  from  tin*  linildinu" 
and  Loan  (’om|»any,  and  that  makes  .'*^:),()4S. " 

Von  had  that  nnniey  in  yonr  possession  xvhen.'" 
“A.  This  m(nn*y  came  to  nn*  1  xvill  explain  this  to  yon 
if  it  is  all  ri^-lit." 

(!(►  ri.n'ht  ahead."  “.\.  b’iylit  aflei’  .Mrs.  t'ai'roll 
and  mys(‘lf  xveia*  iirst  mari-i(‘<l,  I  made  an  am'eenient  xxitli 
Mrs.  Carroll  that  she  xvas  to  ]»ay  tin*  debts  of  the  house 
and  that  I  xvonld  ri'pay  h(‘r,  invi'stinu'  ln'r  money.  It  em- 
bar-assed  h(‘r  sonu‘tim(*s  xvhen  peoph*  xvonhl  come  to  net 

monex'  and  she  did  not  havi*  it,  that  is,  for  mv  monev.  1  had 

•  •  • 

an  a.u’roement  for  h(*r  to  disbnr.s(‘  tin*  money,  and  at  the  end 
of  the  month  to  t(‘ll  me  and  I  xvonld  nive  In*!'  tin*  mom*y  or  a 
chock  for  it.  That  aLi‘re(*m(*nt  has  eontinned  rinht  alonu’, 
right  lip  until  yesterday  or  tin*  day  before.  She  has  jiaid 
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11k‘  lioiiscliold  (K‘])ts,  })aid  IIk*  rent.  She  l)ouij;ht  a  i)iaiio  and 

bon.nlit  tilings  I’oi-  tin*  rliild  and  cliarii’ed  it  to  me, 
()70  and  1  have  I’etinae'd  some  of  this  to  h(‘r.  Tlie 

inoiKo* — tor  inslanei',  she  loain'd  monev  lo  a  man  bv 

•  «  • 

th(‘  name  ot*  4'ans(‘y,  ami  4\ans(‘y  jK-iid  to  nne  She  loaned 
money  to  a  man  by  tlu‘  name  ot*  Foslxauho’,  and  be  ])aid 
nu‘,  and  he  has  his  reei'ipt  si^iu'd  FraiU'es  (1.  Fari’oll  by 
Jlan‘v  K.  (’aiToll.  I  tocsk  that  nioiK'v  and  held  it  tor  her, 
and  hav(‘  investt'd  it,  as  yon  scm*." 

(R(‘e.  ‘JdO-."):)  A  sort  ot  debtor  and  ei‘(‘ditoi’  r(‘lation  ran 
alonu’  as  a  I'esidt  ot  this  arranyi'ineiit  he  has  (‘xplained,  so 
that  h(‘  wonld  at  one  tinn*  b(‘  a  eertain  amount  ind(‘bt(‘d  to 
Mrs.  ('ai*roll  and  then  at  aiiothm-  time  a  laru(‘  amount  and 
so  on.  'the  $d;()4S  is  an  ac'eiimnlat  ion  ot  th(‘S(‘  hons(‘hold 
ex])ensi‘s;  a  balance  which  lu'  owe<l  Mi's.  Fari‘oll  pins  cash 
such  as  came  trom  tin*  bnildiiiu’  and  loan  association,  siu'h  as 
cam(‘  trom  FosbiMidei'  and  'tans(*y,  aiiil  things  ot  that  kind. 
Wlimi  cash  ot  hers  came  into  his  hands  that  inc]*i‘as(‘d  his 
imh'bt edness  and  he  would  decrease  it  wlnni  he  paid  out 
moiK'v  on  h(‘r  account  and  charecd  h'-r  with  it.  Tin*  balance' 
In'  own'd  In'r  at  the  end  ot  Decejiiber  1!M4,  exe'lnsixn*  ot  tin* 
Sstlt)  Ibiildinu*  Assoc'iatioii  money,  w  as  ^i^*J,l!4S ;  she  had  met 
('har<4(‘d  the  J^SOd  to  him  as  she  did,  in>t  ))ay  it  out  trom  tlu' 
house;  it  is  chai‘i:('d  to  him  in  tin'  “  1  iivestmi'iit  Account.” 


Fxamim'd  by  the  Special  Master: 

L(‘t  me  see'  it  I  niidei'staiid  yon.  Mi*.  Farroll.  I  low* 
is  it  that  it  Mrs.  ('arroll  ])aid  house'  bills  and  that  yon  w'ere 
te»  I'e'imbnrse'  he'r  at  the'  e*nd  ot  e-acli  nneiith,  that  yeni  owxmI 
lu'i*  ;fl2,2()() “A.  It  ceeiitinm'd  eeii.  ()nr  a^i’e'eme'iit,  as  I 
say,  was  em  a  monthly  plan.  I  ie‘\er  paiel  In'i*  back  at  the 
e'liel  ot  a  month.  It  was  not  \e'!-y  la.rye'  aiiel  ceeiitiinu'd  on 
tor  a  leniu’  tim*'.  1  el(»  not  know',  bnt  1  shoidel  say  that  dnr- 
inir  the'  e'lilire'  first  vear  ot  oiir  marrieel  lite',  I  made  mi  I'e- 
turn  to  he'i*.  It  only  amonnte'd  tee  .'*^457  elni’inu-  that  year, 
and  not  until  we  be';^an  te»  inve'st  eliel  I  ae'tnally  make 
f)71  anv  returns.  Tln're  was  ne>thine’  tor  me  to  invest 
('xcept  th('se'  small  anmnnt"'.” 

4'hei*e  a])])e'ars  te)  be'  no  ci'e-elit  on  that  account  to 
von?”  “A.  Xothinii*  at  all,  onlv  what  she  has  charj^ed  to 
me.  In  mv  account  1  have'  what  I  have  spent  out  for  her.” 


II.  IL  CAHIMH.L  K  l  Al..  VS.  .1.  -T .  MOKBS. 


( 1  <'i‘  plaint  ill: 

*•().  1>  \niir  ;H'(M.ni!t  in  llnit  s.-nnr  Knok  “A.  Xo;  it  i> 
on  llVo  nf  hoar.l  tlint  I  linvo  in  niy  liox  lliat  1  was 

lolliii”'  von  alioiil.  '  . 

Askril  l>y  connsol  for  plaintiff  if  liis  account  was  in  the 

same  lie  sai.l.  no.  it  is  on  the  pici . .  I'minl  that  he 

has  in  his  hoN  he  was  tcllinu'  ahoul. 

t  )\'  Sp'*<-!;t  I  M  :i  1 1  : 

•  ■(I  hill  \-on  ever  pa\  her  an;v  of  those  charges  ayainst 
von  in  thal'acconnt  exe'eptina'  hy  way  of  invest  in- moneys 
for  her.’”  N".  Yes.  I  think  I  -ave  Iter  cash.  I  see 

Ilnil  she  has  in  her  ai-connl  here  where  she  loitneil  me  ts.iim 
.,11,1  i,  ,.,„iie  hack  to  her.  I  pti.l  her  that  hack,  hnt  tlnU 
iloes  not  oeiiir  in  this  aceomit.  aiiswcrin-  ymir  .ittestion. 
■•(1.  1.1  I  me  .see  that  I . k.  pleas...”  --.x.  (  Ihmk  hanilcd 

1  o  1  Ilf  A  inli!  <*r. )  ‘  * 

’I’lifn.  Mr.  t’niToii,  if  \nn  i-flnnirfl  tliesr  cliar-vs  (•! 

M  \ ’;iiT«.l!  ;r-:ni!i>l  \’>n  I'V  wny  cf  i iivcsl incut s,  then  yen 
nni.M  cnMit  ;r-:.in.M  'tlint  s-.lM^  hivcstincnts  which  you 

in:nh‘,  nin^t  yon  not  !  '*"• 

"{).  'Hifii.'  ir  yn  tnkf  tin*  inv.-t  nn*  nt  ncMUint  ot  Mrs. 

('nrroll  ."how  inu'  tin*  i n\ c >-t nn* nt >  whicli  )  on  iinulc,  it 
lul!  would  npp'  nr  to  nio  tlint.  instond  ot  your  lu^iipu  in- 
dchtfd  to  Mrs.  t'nrroll.  >hf  wn<  indchti'd  to  you  tor 
>01110  or  “A.  Wfll.  thnt  is  hfcnns,‘  yiui 

nrc  tnkiii'-i-  ihit>f  whi'di  "iic  nindf.  diir»‘ct. 

••(  )  'Thfii  \on  h.-i'l  hotter  t  \p!nin  the  iiivo .-t mo nt  necount, 
an, I  how  ns  what  yon  mtule  for  her.  which  nmst  he  crcilite.l 
.•laaiiisl  the  SL'.-JI''.”  --.X.  l-'or  iti'ltiiice  she  has  an  entry 

here  of. lames  |  tyi  tie.  s-_'..'i!i".  1  ili'l  IK’I  hamlle^that  at  all. 

'I'll, at  went  ilireel.  She  ha'  one  here  to  !•  .  .1.  l;inse>  tiinl 

thnt  wont  diroft.  i  n  i 

1  thoiiLiht  M'li  -nitl  n  nioniont  nuo  thnt  yon  hnmlh‘<l 

the  'rac.sev  money.'”  ".X.  I  '..,1,1  it  went  ilirect.  She  has 

vntiil  it  out  direct.  She  i'  draviic.;  it  hm  c  ii'  |iatd  it  oiit 

,|i,.ect  to  til.  .se  . . .  .h-e  XV.  h'awlin-s.  S.-IIKP  that  went 

.Ip...,.,,  p.  .1,'  'I'atisey.  amain.  S.'l"":  tlm’ 

Itawliic-s  a'mtiti.  .'I.T.'m.  that  went  dirc,.t.  11.  h*.  Horner. 

St:-;:  that  we.it  direct.  The  lied  Hra'mm  S,dt/.er  Company. 

'scjiio'.  that  went  direct.  XV.  11.  foshetider.  S.'.liik  that  xveiit 

ilirect.  She  Inis  an  entry  here  of  si.x  per  cent  hoiids.  s:l..jOO. 
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was  IkukIIcmI  tlii-oii-li  mo,  and  vim  will  nolioi'  she  lias 
.H'ot  it  ()fls(d  oN’cr  Iko’c*. ” 

A\  lii(*li  on(‘  ot  tlios(‘  in\'(‘sl iiKMils  w('i‘(‘  mad(‘  l»y  yon 
in  your  inv(*stm(*nt  account  “A.  l.dlS  (,)  Str<‘(d  six  nor 
(‘cut  lionds.”  ^  -  1  ^ 

“Q.  The  amount  “A.  lo. ” 

I  am  speaking-  now  of  the  piu'iod  Ixd’orc  December, 

1914.  when  you  struck  that  halam'c/"  “A.  ddaov  is 
‘''k''  made  thronyh  iik'.  hda^y  wcr(*  all  dir(‘ct, 

nnd  sh(‘  has  those*  ch(‘ck'>  or  check  stubs  to  show  that 
she  made  th(‘ni  that  way.  Wh*  >how<‘d  that  all  to  yon.” 
tj.  Xo:  W(‘  ha\«‘  not  s(‘»‘n  any  checks  oi*  check  stubs  on 

ony  of  that  a(‘(‘onnt  y(‘t."  “A.  ^'ol|  saw  tin*  ch(‘ck  stulis 

elidn’t  you 

Xo.  Then,  ae'cordin,!^  to  yoni-  stat(*m(*nt,  np  to  Ih*- 
cenib(‘r,  1!)14,  yon  made*  no  inv('-t nn*nt s  what(‘V(‘r  out  of 
>onr  own  nion«*ys  tor  .Mrs.  ('arroll  to  olTs<*t  the  ^fL^l^4S 
whie'h  yon  ow(*d  h(*i-,  is  that  cori-e*c1  “A.  ^'(*s;  tlia'ris 
‘•orrect.  'Pliat  is,  r(*vi(*win-'  h(*i-  a(*connt  as  I  have*  it  Im*- 

<4‘  the*s«*  char.iivs  that  she*  has  ai-<*  all  din‘ct 
and  she*  has  the*  che*ck  stubs  e»r  tin*  cli-cks  sheewim;-  that  sh(‘ 
niaeh*  it  t hat  way. ” 

^  <m  mneh*  the*  (J  Slre*e*t  iiive*st nie*nt  e)n  tin*  hit  did 
yem.”’  “A.  V(.sy’ 

$1,200,  was  it.”’  ‘-A.  .\i-emnel  $1.:;0()  all  tohl.” 

“ (J.  I  me*an,  h*ss  .Mi*.  Moebs'  eh*i,>i»sit  “.\.  ^b*s." 
t^).  Anel  that  $1.2(10  was  the*  (ii-st  cr<*dit  on  that  aci'ount 
<d‘  .Mrs.  ('ai-i-e»ll  against  yon.”'  j-'or  inve*stm(‘nt.  For 

instane*e*,  li(*i-e*  is  ,'^^200  whie-h  she*  |e*anee|  me*,  anel  he*?-<*  is  fi-oni 
me  .'|*_00.  I  Init  Is  ne>t  an  in\'(*stnie*nt.  She*  is  k(*(*piiii]^  a. 
rce'orel  he*re*  of  he*r  meme*y  and  Imw  it  e-emn-s  back  to  h(*i-. 

'Fhat  is  this  account  ami  sin*  she*ws  whe*i-(*  sin*  le)an(*el  it 
anel  wh(*re*  it  e-ann*  bae-k." 

tj.  Anel  in  aehlitioii  te>  this  m\'e*st  ni(*nt  account 
to4  ^Ii.s.  (  ari'eill  has  tlim'  e)(ln‘r  e'haru'e*  against  \'on 

*‘A.  This  eith(*r  is  what  w<*  e-all  the*  house*  account, 
lhat  she*  ha s  cha I’lie'e  1  me*  with." 

.Ml  eef  whie*h  >'on  e»we*  he*i‘,  and  none*  ed’  whie'h  you 
ha\(*  i(*imbni'S(*d  tei  her  (*\e-(*pt  in  i n \'(*>t ni(*nt s  al’t(*j'  1914?” 
“.\.  Xb);  none*  h(*for(*  that." 

(  Rec.  29)0-8:)  At  tin*  se'ssion  eif  April  4,  1918.  tin*  cross- 
(‘xamination  of  llai'ry  R.  Fai’roll  was  r(*smn(*d  by  ])lain- 
titf  s  counsel.  IR*  stated  that  M()(*bs  call(*el  liini  on  the  t(*le- 
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I'liull.-  .-III,!  >;il.i  he  >,.,  UIV  I’.-  Slrcrt  i..|  ;  <'„nl(l  -^ot 

lln-  l„l  III  1,0,,,,..  |„. 

.'.'  ’f  . .  it  .-il.  .•n-onn<l 

M-.Hi.  II,.  ,1,,,.^  „,,,  ,|,,|||.  ijiciili(iii,.,|  t|„.  ns.sessod 

. \  i'  "I'  liiiiKrlf:  |„.  r,„,,„|  j,  )„,  m,,,.,, 

Ili;m  II, |,|-i,,.  ;i>k,.,|.  ,1,,,.^  II,,,  . . .  ;,,i„„|„t.  ti,.,, 

"‘<'"'•"'■'■'1  I'llii  „i  l„iyi„o.  i,.  II,.  |,„,|.,.,|  j,  , 

||,o  |„.  li,...,  |„„|,,.,|  ,1,^. 

Inni.  \U,rs  ,i„i  think  |,,„|  „|,.,.,„ly 

llic  >10(1  \v|i,.,i  III.  t,.|,.|,||,,,i,.,|  u-ilMc.<s.  Counsel  cnlled  his 

nttenlion  hi'  . . .  y,..'|,.|,|ny  ihni  .Moehs  hnd  enlled 

hiin  no  mnl  told  hini  he.  .Moi.|,'.  hnd  |i;ii<l  jilOO  the  lot 
It  u-;i>  nl’lei-  exniniriin-  the  lot  nn,!  Io,d;ino.  ,he  ns.sessed" 

vnine  tlinl  .Moel,' ,.n||,.,|  . .  the  ,,hon,.  nnd  snid  he  i-ouhl 

.ret  It  :  tiint  he  snid  to  .Moeh.-,  if  y,,,,  ,.,.|n  j, 

d^■|’"■'-ll  and  I  will  ivtnni  it.  nnd  n  few  dny.-  nfte,-  Moehs 

. . ipl  I'"!-  it  nnci  he  either  rnve  Moohs  the 

ni()»i«>y  or  cj-cdil. 

(_KVc.  prioo  of  tli<*  S  Slivft  ]o\  was 

llio  'r  SiiTct  lots  woro  $1, ;;()()  oaclr 

tii-  :!>  tiir  (J.  .Ml  tho  It, Is  liatj  alL.y  ways  in  tlu*  rear;' 

the  S  SMvfi  iio  woiiltl  .ay  i>  nanv  ihan  twoiitv  tVct  witli 
>laMo.  ,,n  it.  inMii.-fif,-  a  >tal.!.‘  t,i,  il„.  lot  tlnw  owikmI. 

1  t(‘n!'  ot  ih..  S  Slj-ccl  [.loocrty  (»|M*n-  out  on  a  lVi,n-  paved 

«'ill**y;  I  Sti-oot  opens  on  a  small  nlN'y.  Ih*  tlo,.s  not  n*- 
'•.•ill  llml  anythin-  wa<  .vai*!  at  tin*  tiiia*  of  liis  discussion 
V  ith  A.ochs  a'^  t(*  the  dosii-ahiiit v  ,,f  ti,,*  (j  Sli-(‘ct  purchase, 
the  availability  of  that  alley  for  a  -araiiv;  does  not 
i-‘'<'.‘ill  the  di^cimMmi  at  that  tiimn  lie  would  say  yon 
<'"n!d  put  thr<M‘  l-’ord.-  in  the  nara-c  without  tr<nihle.  ddmre 
were  three  apa rt iii-iit ^  in  th.‘  (>  Stre(*t.  ![(*  r(miein])ors 
dmeirn.,,,.-  xviih  MoeU  the  dr •> i ra hi  1  i t y  ..f  pnttin-  a  .li’ara.ii-e 
tiler.*  to  hold  thre.*  I-’ord  ear..  ,,ne  for  (*ach  tmiant  or  apart¬ 
ment :  it  was  alt  ..peratiotis  wer.*  startt*.!  that  was  sn-- 
^^•esle.I.  Ah.ehs  ..ai<j  h.*  eoiiM  hnild  a  -ai'a-e  the’n*  tor  .$:;()() 
oi  >4iK>.  an.l  tiiat  wonl.l  add  So  oj-  a  month  on  tin*  r<*nt, 
or  somethin-  lila*  that.  Ih*  has  th.*  statenimits  rendered 
to  him  hy  .Mo(‘h<  on  S  and  on  i).  Accordin-  to  them  the 
party  wall  (‘xpeiiM'  on  S  Str.‘et  was  and  on  (,)  Street 

.'rdhA!)?:  tin*  hjiek  work  f*)!-  t!ie  S  Str(M*t  propendy  was 
^tAot  and  for  the  ()  Street  in-operty  .‘M .dhS.dO,  inelmtino- 
the  -ar;i-e.  he  a^^mm's.  and  tlie  hiiek  work  in  tlie  base"^ 
ment,  all  tin*  brick  work.  The  lal»or  item  for  S  Street  is 
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.WU4.rj4  aiBl  lor  Q  Slnrt  iiK^iidino-  the  o-aniov. 

s  ^e(  it  it  in('hi(l(‘(I  tli(‘  more*  cxlc'nsive  ronndations,  1h‘ 
snid  1h‘  <hH‘s  not  l:n(»\v  of  ;»iiy  mkmv  (‘xti'iisivi*  foiiiidat ions. 
Asked  li  the  loiiiidalion  di,|  not  -o  fnrtl,,.,.  |,;u*k  on  Q  Street 
than  it  (lid  on  S  Stivid,  he  an>\V(*i-(*d,  yes,  it  liad  a  haseinent 
under  it,  hnl  eonnsc*!  did  not  nii'an  tlu*  foundation,  he  meant 
the  walls.  Ihs  allimtion  ludny  diivet(‘d  to  his  statement 
yesterday  that  he  iiad  the  imj >r(*ssioii  th(‘r(‘  was  less  exea- 
\ation  on  that  lot  than  in  T  Stri'ct,  and  askcvl  if  thos(‘  liu’iires 
retreshed  his  memory  in  that  respeet,  lee  said,  these  li, inures 
did  not  inthiema*  hi>  slatoimoit  y(‘-t(‘rday.  lie  i^mt 
G7G  the  imi»r(‘svi()j|  would  !)(>  less  exeeavatin^’ 

pm  soiial  ohscrvatioii ;  that  was  a  (iiiestion 
ot  how  nmeh  yi'oimd  you  would  hav(‘  to  diy  out;  if  a  lot  is 
low  yon  do  not  havt*  to  diy  out  as  imicli  as  you  do  if  it  is 
liioh.  His  impiv^sion  was  that  this  lot  was  h.wc'r:  that  was 
t  i(‘  impi(‘-sion  tii(‘  lay  ot  tin*  land  mado  upon  him.  Iu‘- 
terred  to  his  fiirth(‘r  statimimit  that  tli-iv  was  a  possihilitv 
ot  Moehs  lM‘iii-  ahh‘  to  hiiy  material  low(‘r.  and  askc'd  what 
materials  he  had  in  mind,  he  said,  hriek,  Inmher,  ('(mumt, 
s«ind,  ,iml  aia\el  and  a!!  of  the  materials  ivoin^’  to  make*  np 
the  hiiildin^it*.  Aske<|  it  there*  had  In'en  an\’  decrease*  in  the* 
price*  of  niate*rials  he*tw<*e*n  the*  time*  the*  '1'  Stive.t  pre)p(*rt i(*s 
were  he*in-  hiiilt  and  the*  S  Slre*(*t  pre»pe*rtv  hael  he*e*n  hnilt 

not  kne)w."  AA<e*el  if  !m  kne*w  at  the* 
time,  he  answe*re*el  he*  we)n!d  say  no.  IP*  eloe's  md  re*e*all 
\\'h(‘ther  any  e-Iass  e)f  !m!te*rial  had  he*cemie*  le*ss  e*xpe*nsiv(‘. 

“tj.  ^  oil  concluded  your  an>we*r  l»y  sayin.i;-  ‘I  think  in 
my  answ(*r  I  state*. 1  ap))re>ximately  .^d.dOp.  1  p.p  the  same 
way  at  the  time*  e»f  the*  Pnihliny  e»f  the*  (J  as  I  diel  of  the 
others.’  What  die!  yem  im-an  Py  that.'”  “A.  I  uu*ant  hy 
that  that  I  hael  tin*  sann*  e'Oidide'iie-e*  in  Mr.  Meee'hs  tei  tre*at 
me*  l<iiil\  aiiel  hnihl  the*  je>l)  em  a  e'ost  pins  jelan.’’ 

tj).  I)iel  \  eeii  ha\e*  a  ) lee.'-it  i \  e*  aiiel  ele*rinite*  nnarant(*e  hy 
him  thaMn*  weiuld  hnild  the*  (J  Stre*e*t  lor  live*  thoiisaiiel 
dollars.'”  “A.  Xot  a  |>e)>iiive.  -uaranle*e*,  ne);  an  e*sliuiate 
that  he  (*onld  hnihl  it  feir  >i^7),()()i). ” 

‘‘(,h  Diel  ye)u  e-eeinmniiie-ate*  that  e-stimate  tee  Mrs  (kir- 
roll.'”  “A.  I  elid." 

hat  eliel  she*  say  aleeint  it.'”  “A.  She  tolel 

^  me*  te)  make*  a  e*e)ntrae*t  with  ^Ir.  .Meje_*hs  in  writing", 
that  she  woiihl  not  trust  him.” 
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I'«  tii:i!<c  ;i  (M.iilracl  al'  ul,,il  idud’"  “A.  To  hiiii.l 
till-  Itiiildiii;;-  I'or  .•id.ooo.  or  wIiatcviT  ihc  ajrrccd  prico  was 
l>(*t\vc(‘n  ns,  to  rodiicM  jj  to  wi’it " 

A\  lial  was  tlir  ))i-icc  voii  ri'portod  to  liei'T'  “A. 
appi-oxiiiiatcly. ” 

( lu'c.  : )  1 1  is  at  t<‘iil  ion  iM-inif  oalliMl  to  liis  statcntunil 

yostcnlay  that  lie  owed  p.  Mrs.  (’arroll  in  DcvcmlKn- 
pins  tin*  oi-ht  linndrcd  and  (.dd  dollars.  In*  was  ask(‘d  what 
moneys  (»r  pn.perties  of  hers,  exclnsixa*  of  that,  he  had  in 
his  possessnni.  He  replied  he  had  the  not(‘s  of  Khiwliims 
and  lansey,  >oni(‘  >toek'  of  the  li‘ed  Dra.LTon  (k)inpany,  and 
any  otlu*r  se<‘nriti(‘s  that  sliii  may  hav(‘  owned.  If  tin'  in- 
\(‘stnn‘nt  aec-onni  is  eoin-ect  he  has  nanu‘d  the  oiu's  that  In* 
K'ld  for  loT.  n,.  held  l!io  no  I'.ynic  not...  tin-  s^.'.oo 

JuiwiiM-^s  tiol,..  th,.  |)ra-;'oii  slorlv-  for  widrii  Ilicv  liad 

paid  SL>nn:  does  not  ildid;  llii>  >tock  had  vn-y  iiiiicli  value  al 
I  le  lime  and  lias  uoi  had  any  .-iiiee:  ihey  losi  onl  eulirely; 
she  hoimTl  lhal  sloel;  iii  Se|,|,.mher.  lOli  He  also  held  for 
her  the  ^;ni4.  lie  also  had  cash,  S'H'lHIlh  an  ilem  of  \V  I,’ 
i-osheud.-r.  His  alleiiliou  was  called  I,,  Mrs.  (’arrollfs 
slalenieiil  lhal  he  had  laken  <-hari;e  of  ihe  liyriie  and  liawl- 
iii.i^s  Holes  from  Ihe  time  .she  lir.sl  hoimhl  thimi,  and  he  was 
a.sked  if  he  had  those  notes  or  eilher  id'  them  ill  his  aetiial 
eli.s|od\  when  the  (^»  .St  reel  properly  was  piirehased.  He 
answered  he  .should  say  dial  either  liiey  or  their  eipiivaleiil 
or  nearly  their  eipii\alenl  \alne  in  nion.'y  were  in  his  pos¬ 
session.  Whether  ho  had  hypoiheealeii  or  horrowed  on 
them  he  IS  not  invp.-iivd  i,.  say.  He  was  asked  to  explain 
Ihe  entry  ;ihont  honds  appearing  in  .Mrs.  Carroir.s  invest- 
ttielil  aeeonni.  without  date,  e.xeept  the  dale  I'.M  f  on 
(i.x  the  inaruin.  ••fi';  honds'-,  in  lead  pencil  l’O", 
:r_..)00.  He  said  he  honi:hl  the  honds  with  the  money 
of  .Mrs.  Carroll:  they  were  the  Tahnialino  I.’eeordiim^  Ma’- 
eliiiie  (  <inipan,\  s  hoinls;  he  hoiivhl  them  in  the  latter  part 

<>f  Hehrilary  or  . . arly  part  (,f  .March  Ihl.-i.  oiil  of  these 

Iniids  he  ha. I  of  liers.  (.lit  of  ilm  $;!,iHS  he  owed  her.  He 
hoii.uhl  the  hon.ls  for  si.xli-eii  hundred  and  s.ime  odd  dollars, 
if  lie  rememhers  rio-ht  :  he  has  a  note  of  it  on  his  record' 
hetweeii  and  sil.Snil.  .\sked  if  lie  -ave  her  credit  on’ 

that  aeeonnt  or  .Mrs.  ('arroll  eharyed  herself  on  that  ae- 
lonnt  later,  he  said  he  look  the  honds  hoiiu*  Ihe  da,v  they 
were  yiven  p,  him  :  did  not  know  whether  she  had  evm'  seen 
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sustain  ri'oui  llicui.  Askrd  if  lir  niadr  tlir  purcliast's  of 
tli(‘so  ii(4(*s,  lio  rr}>Ii(Ml  lie  advised  her  in  tlH‘  purchase*  ot  it. 
Of  eoui’se  slie  knew  notiiiim'  of  these  lliiims  and  In*  adviseil 
the*  purchase  and  >he  h<»u,i:ht  dii’i'ctly.  She  paid  face  valiu* 
for  both  of  them  ainl  with  iiitei’est  in  one  case*.  Ih*  had  no 
iut<‘r«*st  in  the  ju'opeiiy  the  note  was  secur(‘d  hy. 

K’espondiny  to  tin*  inquiry  of  the  .Maste*!’  if  lu*  had  said  In* 
borrowed  moin*v  for  hiiust‘If  throimii  tin*  Carroll  kdectrie* 
Company  usiny  Mrs.  (’arroll's  s«‘curity  as  (‘ollateral.  In*  r(*- 
])lieel,  oidy  for  tin*  use*  of  Mrs.  (’arroll,  not  for  his  pi*r<onal 
use  or  foi‘  the  use  (*f  t  In*  ( ’ari'oll  Mh'ct  ric  ( 'oiupany. 

'idle  examination  by  plaintiff's  c(»iins(‘l  continuing,  he  said 
Ik*  had  llu'st*  secui‘itii*s  which  wen*  tin*  pro))erty  ot 
G8()  Mrs.  (’ari'oll  and  in  his  possession  b(‘cause*  In*  took 
chai'ii'i*  of  them  foi*  hei\  and  if  M i*s.  Carroll  w'auted  a 
sum  of  nio!n*y  foi*  any  juirpose,  inst(*ad  (d*  S(*rm<»'  her  sei'uri- 
ties  or  usiim'  tln*se  s(*curiti(*s  as  collati*ral  to  a  not**  of  hei-s 
ill  SOUK*  bank.  In*  would  take  them  and  borrow  un)n(*y  on 
them  thi'ouyh  tin*  (’aiu'oll  Clei'tric  (’ompany;  tin*  ]U’o»'eeds 
of  tin*  loan  thus  mad**  w*ud*l  lid  t*»  M  rs.  ( 'arroll :  In*  di*l  in*t 
actually  hand  tin*  moin'V  o\’er  to  ln‘r:  In*  would  pay  it  *>ut 
on  hei*  acc*)unt  :  it  is  entirely  correct,  as  testilied  by  M  i‘s. 
('arroll,  that  In*  atl*  inled  to  ail  of  her  business  alTairs.  lb* 
k(*pt  her  moin*y,  took  cai’e  *>1  her  s**cu rit i(*s,  advis**d  her 
what  to  inv(*st  in  and  took  charL;**  of  tin*  whoh*  busi!n*ss. 
except,  of  coiirs**,  that  sin*  had  her  individual  bank  accounts 
ill  her  name  and  all  ln*r  unuiev  and  so  forth. 


examination  by  Sjiecial  Masti*r: 


( I\(‘c.  Lkd'J-.d : )  ‘*(^1.  In  raisiim  this  moin*y  tliroimii  the  Car- 
roll  I‘'h*ctric  ('ompany,  did  not  tin*  ('arroll  eh*ctiMc  ('*mi- 
iiaiiv  actuallv  ad\anc<*  1*»  \  on  tin*  moin*v  to  r(*imburs** 

A  •  •  •  • 

t ln*mst*l\'(‘s  by  tin*  discount  at  tin*  bank,  or  *lid  tin*  b*K>k- 
k(*e])(*r  of  t In*  Carroll  Ch'ctric  (’ompany  simply  act  as  a  sort 
of  messt*nyer  b(*twe**n  you  and  tin*  bank.'"  “A.  It  is  my 
im])i*ession  that  In*  nev«*r  us**d  the  pap(‘r  as  collat(*ral.  ! 
always  iiot  tin*  moin*y,  answ**rinLi"  tin*  tirst  ]»art  of  your 
(piestioii,  without  any  troubh*.  'Idn*  collat(*ral  was  ot‘b*r(*d, 
to  the  end  that  my  bi-etln'r  and  c*)-partner  (*ould  not  tin<l 
fault  with  the  use  that  1  was  makiny  of  tin*  fuinls." 

'rin*u,  as  a  matt(*r  of  fact,  tin*  (’arroll  Fd(*ctri(*  ('om- 
paiiy  furnished  tin*  money  and  took  the  securities  of  ^Irs. 
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Carroll  as  collatoral,  aiul  not  the  hank?"  “A.  1  do  not 
know  of  a  ease  where  the  hank — in  faet  1  do  not  know,  in 
faet,  in  onr  history,  of  hnsin(‘ss,  wlno’e  we  havi‘  (*V(‘r  used 
collateral  to  tloat  a  loan.  I  have  known  of  the  time 

hSl  1  have  ask(‘d  foi*  ni(Hi(‘V  on  th(>s(‘  notes  and  was  told 

• 

that  1  eonld  not  ,i*et  it  nnh‘ss  1  wanted  the  note^-  to 
iLi’o  to  the  hank." 

“(^).  Asked  whom,  the  hank?"  “A.  Asked  onr  hook- 
k(‘i‘|)i*i’,  tlu‘  aeeonntin^-  man.  I  wonld  say  ‘l(‘t  nu'  liave 
$1,(H)()  and  1  will  uive  yon  this  as  seenrily.'  “  ‘\V(.*11,  I  can 
not  i»iv(‘  it  to  yon  today.  I  will  do  so  tomorrow  or  tlu‘ 
next  (lav. ' 

'rile  examination  hv  connst*!  e(nitinninn' ;  he  said  the  monev 

•  '  • 

th(‘  hookk(‘(*]K*r  let  him  havt*  came  fi‘om  th(‘  funds  of  the 
( 'ompany.  Asked  if  In*  was  iiol  muhn-stood  a  f(‘W  moments 
ai>()  to  say  that  the  i’(‘ason  foi'  hon-owin^-  on  the  notes  was 
not  to  decrease  tin*  workini»'  capital  of  the  (^aiM’oll  Klectric 
Company,  In*  said  that  was  his  r(‘ason,  and  tin*  bookkeeper 
had  the  riirlit  to  imm(‘dial(‘lv  borrow  a.i^'ainst  tin*  notes  if 
he  need(‘d  tin*  moiK'y,  to  put  ii])  a  Carroll  Kh*(*tric  Company 
note  and  use  this  r(*al  estati*  note*  as  collat(‘ral,  or  borrow 
without  the  collateral. 

Questioned  by  the  .Mast(*r,  In*  said  th(*y  nev(*r,  in  fa(*t  used 
the  collatei'al  with  the  hank  to  his  knowh'di;!*.  'The  amounts 

he  horrow(*d  w(‘re  alwavs  small  and  in  a  sum  llu‘V  could  let 

•  * 

him  have  without  .n’oini;'  to  tin*  hank. 

(Hec.  ‘Jod-H:)  Kxamination  by  plaintiff’s  counsel  being 
r(*sunied,  he  t(*stiti(‘d:  Moehs  was  to  g(‘t  a  r(‘asonal)le  com¬ 
mission  for  building  tin*  Street  pi'operty.  Ask(*d  what  he 
understood  to  be  a  reasonable  commission,  he  said  by  in- 
(piiry  fi'om  num(‘rous  build(*rs  around  tin*  city  in  those 
times,  normal  tim(*s.  W /( .  Ask(‘d  if  that  wonld  not  leave 
$4,500  with  whi(*h  to  build  the  apartment.  In*  answ(‘]*(*d.  Oh, 
no,  Mot‘bs  gets  tin*  commission  on  tin*  cost  aft(‘i*  In*  estab¬ 
lishes  the  propri(*ty  of  his  co^'t.  Ask(*d  if  tin*  cost  is  $5,000 
and  the  build(*i*  is  to  g(*t  10/v  or  $500  wonld  that  not  leave 
$4,500,  he  answered:  “For  what  ?  It  would  make  the  build¬ 
ing  cost  $5,500."  Ite  did  not  nnd(*rstand  tin*  esti- 
f)(S‘J  mate  to  bnild  the  (^)  Str(*(‘t  prop(*rty  foi*  $5,000  was 
to  inebnh*  .Mo(*bs’  commission:  that  was  to  be  tin* 
cf)st  of  the  building;  $5,000  was  to  b(*  tin*  (*ost  and  Mo(*bs’ 
commission  was  to  be  based  on  the  cost,  10%  on  the  cost, 
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or  $300.  Moc'Os*  vtatoiiioiit  to  wliicli  In*  r(*t\‘rn*(l  showt'd 
the  cost  (»r  tin*  (j)  Stn*(‘t  })i'o|)(*i’t y  to  l»c  $3,!M)l.‘Ji!  iiiclndiiu;' 
the  dcpo>it  of  s]n()  (m  tin*  lot.  innkiiii;’  tin*  c<»st  of  tin*  huild- 
iiiii:  $3,Snl.‘J‘J.  \Vilin*ss  docs  uol  s(*(*  tin*  (’arroll  Klcctrii* 
('oiiipaiiy's  l)ill  foi*  rh*(*trical  work  inclu(h*d;  that  was  not 
chai'ircd  OH  tin*  hooKs  of  tin*  (’ai’i'oll  Kh‘ctric  (’oiiipaiiy  to 
Blochs,  l)iit  was  charu(*d  direct  to  Fraiic(‘s  (i.  Carroll;  it 
was  charired  as  the  work  proiii-(*ssed.  Mo(*l)s  was  ii’iveii  a 
teiitatix'e  allowaiic-*  on  (J  Stro(*t  of  $.'>,102.2-  in  the  siis])ense 
account;  tliat  was  tin*  diffrrenct*  l)etwt*(*n  M(>el)s'  l)ill  and 
the  ainonnt  of  cash  that  was  i:iv(*n  him.  'That  halanci*  does 
not  inclinh*  any  (•onmiis>ion  to  M(K*hs  as  a  hiiihh*!’;  Moehs 
rendered  a  hill  “h.alance  due,  d.  d.  .M.  $d.lM)1.22;"  d'hey 
have  iriv(*n  him  (*rediti  for  $.‘k!OIk22,  a  sliuht  difference;  that 
dilYerence  is  Weni;(‘r's  chariic  for  watiw  sc‘rvi(*e,  $18.00  writ¬ 
ten  at  the  hottom  of  tin*  statenn*nt.  d'ln*  (*h‘ctrical  hill  for 
the  S  Str(*(*t  ])i’op(*rty  was  oin*  Imndri'-d  and  foi’ty  oin*  dol- 
lai’s  and  sonn*  odd  c(*nts,  for  the  T  Str(‘(‘t  $283. (Ki,  or 
$142. Sd  foi*  (*a(‘h  hiiihiine',  ahont  the  sann*  f«>r  i*ach  as  S 
Stre(*t,  and  for  tin*  Sti-(*(*t  $271.30.  ddu*  last  also  included 
tin*  (*h*i'ti-ic  lieliliim-  lixtnres  which  were  se])arat(*ly  charged 
at  $107.30  on  S  Sti-(*«*t,  and  on  tin*  T  Slr(*(‘t  property 
amounted  to  $2n(),  $li.i)  on  (*a<‘h  house,  lie  cannot  t(*ll  how 
nincli  tin*  electrical  lixtnres  W(*r(*  in  1^)  Str(‘(*t.  'The  chai’gi* 
of  $107.3(1  on  S  Stre(*t  includes  also  tin*  gas  ranges,  ddie 
(*h*ctrical  lixlnri's  for  th(*  (>  Str(*(*t  ])i'op(*rty  were  fiirnisln*d 
h\  tin*  (’ai-roll  Fh*('t!-ic'  Com])any  which  hoiight  them  from 
Arnddiman. 

(lu*(*.  238-01  :)  Aski'd  to  Ox  ap])i‘oximat(*ly  tin*  time  of  the 
conv(*i-sal ion  with  Mrs.  ('ai-roll  In*  had  just  testiOed 
08.‘>  to,  in  which  sin*  want(*d  a  contract  with  Mo(*hs,  and 
ask(*d  was  it  not  aft»*i*  tin*  tinn*  the  ])ropi*rty  had 
he(*n  ])nrchas(‘il ;  In*  iH*plied  that  it  was  his  recolh*ction  that 
it  was  lK*foi‘(*,  and  he  told  her  tln*v  W(*r(*  looking  at  this 
lot  on  Sti-eet  ;  In*  took  her  tln*i‘(*  on  Sunday  to  look  at  the 
lot  ;  and  sin*  told  him  sin*  was  not  willing  for  ln*r  monev  to 
go  into  any  fnrtln*r  t raiisac't ions  without  a  writti*n  agree- 
m(*nt.  Ask(*(l  if  it  t(M>k  ])lac'*  hefoiv*  tin*  date*  of  the  deed 
Fehrnary  1,  ItUd,  he  said  In*  »Iid  not  know  a  thing  about  the 
date  of  tin*  d(*ed.  h'he  statement  from  tin*  d'ith*  (7om])any 
shows  tin*  st*l t h*nn*iit  was  madt*  March  8,  and  they  did  not 

get  the  d(*i*d  hefon*  that  time,  d'he  deed  was  made  hv 

•> 

parties  out  of  Washington  and  he  presumes  it  took  some 
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lime.  'rii(‘  work  l)“uan  a  sli()»-t  time  after  settlement  with 
tlic  Tilh'  ('onipaiiy  Mai'ch  S.  hill  of  the  (kiiToll  Klee- 

trie  (N>ni])aiiy  ayaiiist  the*  ])ro|)(‘rly  l)i‘<;-an  to  lani  imme- 

(liat(*lv  art(‘r  tlu‘  work  startled.  Ask(‘(l  it*  he  would  sav  that 

•  » 

tli(‘  work  l)(‘uaii  ahont  the  da1<*  ot*  the  tirst  ehari^e  of  March 
on  tli(‘  ac'ooiini  of  tin*  ('arroll  Klecdrie  Conpiany  against 
Mrs.  (’arroll,  Ivxhihit  (’.  K.  ( '.  Xo.  (i,  he  said,  Xo,  iie  sliould 
say  tli(‘  operations  l)(‘gan  hefor(‘  that;  tlu‘y  \vonld  not  re- 
(jnii‘(‘  tin*  eh‘eti‘i('al  work  wlnni  they  w(‘re  excavating.  The 
work  must  have  hsm  staited  h(‘tw(‘(‘n  March  8  and  March 
ik’k  The  anioiint  he  oW(m1  Mi’s.  Carroll  in  Diveinher  1914 
I’emaiiKMl  niiehanged  until  the  next  dishnrsement  which  was 
made  on  his  aeeonnt.  dated  March  20.  It  was  three  thou¬ 
sand  and  sonn*  odd  dollars  iiu'lnding  tln‘  $800  item  from  the 
Joints  st‘tth‘nn‘nt  ;  against  that  he  was  entitled  to  credit  for 
th(‘  amount  of  th(‘  Tahnlating  Com])any's  bonds,  approxi- 
matc*ly  $1,000,  leaving  him  owing  licu’  about  $1,400.  In  ad¬ 
dition  to  this  amount  h(‘  owi  d  Inu*  h(‘  had  her  securities, 
$1,000  worth  of  bonds,  and  tlu'se  real  (‘state  notes  amount¬ 
ing  to  $0,000,  a  total  of  $4,0)00  in  sc'canat i(‘s  alone,  including 
th(‘  amount  In*  owed  Inu’,  In*  Inul  $0,048. 

(  bN‘c.  2()l-7 :)  M  i  >.  Cai’roll  ma<h‘  to  him  tin*  offer  to  pur¬ 
chase*  the  Sti‘e(‘t  lot  and  to  (‘m])loy  Moebs  for  a 
084  r(‘asonabh‘  l>nildei''s  ('ommission  or  profit,  with  the 
distinct  ninh'rstanding  that  sin*  d(‘sired  said  lot  and 
th(‘  a])artm(‘nt  hou>e  to  Ix'  er(‘(‘t(‘d  th(‘r(‘on  as  her  sole  and 
separate  ])i’op(‘]’ty,  irix*  and  (‘h‘ar  of  any  mortgages  or 
oth(‘i*  li(‘n  and  as  an  inv(‘stmenj  and  inconn*  producing  pro]T- 
(‘]-tv  of  hei’  own,  as  stall'd  in  his  answer.  Sin*  made  it  some- 
time  in  I*h*brnary  lillb,  not  after  but  before,*  he*  had  pur¬ 
chased  it.  Ask'ed  if  he  meant  before*  Moebs  made  the  de¬ 
posit,  he*  i*e))lied,  ^^*s,  before  the  deposit  was  made*.  In  dis¬ 
cussing  it  with  Mrs.  Cai’roll  sin*  had  off(*red  along  certain 
lines  te)  put  hei’  money  into  it.  Aske*d  if  that  was  before 
Moebs  made  any  deposit  on  it,  he*  answe*r(*(l:  “Yes,  that  is 
my  im])r(*ssion ;  I  .say  approximately.”  Asked  if  he  com- 
mnideated  this  ])roposition  of  Mrs.  Cari’oll  to  ^loebs,  he 
said  le*  talked  to  him,  yes;  Moebs  knew  Mrs.  Carroll  was 
j)ureha-ing  tin*  lot;  th(*i‘e  was  not  any  (pi(*stion  about  that 
at  all.  Asked  if  he  e'ommunieated  to  Moebs  that  she  was 
to  have*  the  lot  for  $1,.‘)()(),  that  an  a])artm(‘nt  was  to  be  built 
uifon  it,  and  Moebs  was  to  be*  allow(*(l  to  build  the  apart- 
mv*nt  on  it  and  then  receive  a  builder’s  commission;  he  said 
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liu  asked  Moehs  the  (jnestioii  veiy  ])oiiitedly  about  the  com¬ 
mission  that  h(‘  would  ehai’ii'e  to  luiild  the  buildiiii^.  Aloebs 
re])lied  “1  hav(‘  luM  ti‘(‘ated  yon  ind'airly  in  any  other  ot* 
the  t ransael ions  have  I.'  1  will  ti'eat  von  all  I’iirht  in  this 

one.”  He  does  not  know  anythinu-  (‘Isi*  of  importance  tliat 
.Mo(‘hs  said.  They  diM'iissed  it  fi’oin  time  to  time,  about  the 
buildinir  of  the  bnildintr  and  what  they  wm'e  i^oinij;  to  do 
^•’ith  it,  and  so  foi  tii.  Asked  it’  Moebs  ever  discnsst‘d  a.i*'aiii 
this  featni'e  as  to  what  .Mo(‘bs  was  to  b»*  ])aid  for  his  serv¬ 
ices,  he  answered:  “Xo,  tlici'e  was  an  airreeimnit  there  b(‘- 
tween  ns  as  1  nndei’-:tood  it.’*  'I'hat  au'i’cement  was  on  this 
(K'casion  he  just  tostitiod  t(»:  and  that  was  the  airreement 
that  Morbs  was  to  build  it  lor  a  roasoiiabh*  pin'ctnitaefi*  of 

the  (‘o>t.  .\sked  if  .Morbs  said  aiivthiiiii’  differeiitlv 

•  • 

(JSb  fi-om  what  he  had  jn.'t  te>titi<Ml  to  and  haviiiu'  the 

ijiiestions  and  answers  read  on  that  point:  and  then 
ask(‘d  what  else  he.  \\itnes>  '>aid  on  this  (U'casioii,  he  an- 
swiM’ed  that  was  all  that  was  >aid.  Asked  if  In*  discussed 
with  Moebs  the  faet  that  this  h»t  that  Mo(*bs  tirst  called  to 
liis  attention  eonld  be  bought  for  >l.dn().  whih*  tin*  assessed 
valin*  was  in  tin*  iieiirhborhood  of  si!.4on,  he  said  he  had  a 
i’ecolh‘ct ion  (d’  having’  inentioiied  it  to  Moebs  after  lookiiii^ 
up  tin*  assess»*d  valin*:  that  vi'ry  largely  iiithn*nced  his 
recomnu*ndini;-  M  i’<.  (’arroll  irniim'  into  it:  he  thoui*‘ht 
thev  could  r(*allv  maki*  moiiev  in  bnviim’  a  lot  ass(*ssed  at 
$:2.400  f(H‘  around  :fl, .”»<»).  Ask(*d  if  e(ninsi*l  was  to  under¬ 
stand  that  Moebs  was  employed  by  him  to  tind  this  lot 
for  Mrs.  Carroll,  he  said  “Xo.‘*  A>k(*d  if  plaintitV  did 
not  liinl  it  himself.  In*  said  In*  ninh*i‘st<M)d  Mo(*bs,  b(*ini::  a 
s])eculativ(*  bnil(h*r,  is  in  touch  with  the  realty  people,  aud 
somebody  sn,uii’(*sted  this  lot  to  Mo(*t)s,  knowinu'  that  .Mo(*bs 
had  built  sonn*thinLi:  d(>wn  on  S  and  'f,  and  sni^nested  it  to 
Moebs,  and  In*  in  turn  calh*d  it  to  witness'  attention.  Asked 
if  called  to  his  att(*ntion  tin*  fact  that  In*  could  buy  this  lot 
very  cheap,  In*  said  In*  do«*s  not  know  wln*ther  Moebs 

knew  tin*  ])ric(‘  at  tiia.t  tinn*  or  not:  anyhow  Moelis  sug’- 
gested  it  to  him  and  tln*y  look  *d  at  it  toc:(*ther. 


Kxaniiin*d  by  tin*  Sp(*(*ial  .Master: 


“Q.  AVhat  did  he  say  to  yon  about  this  lot !  Kxactly  what 

did  he  sav?”  “A.  I  do  not  i(*nn*mber  exactlv.  He  called 

•  « 

it  to  mv  attention  and  said  ‘  Hetter  Look  at  it’  and  if  I  re- 
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meml)t.*r  said  that  he  thought  that  it  could  he  secured 

at  a  low  tiijrure." 

What  was  said  at  tliat  liini*  hv  him  to  von  al)out  the 

V  •  • 

utilization  of  tlie  lot.'  Wliat  was  to  he  done  with  it  after 
it  was  honniit  “A.  W(‘ll.  it  was  understood  that  an 
apartnuMit  house  similar  to  tin*  S  Street  flat  was  to 
()S()  h(‘  hnilt  on  tlnnaa  It  was  that  type  of  lot  that  would 

lit  that  kind  of  hnildine'." 

“(j).  How  was  it  nnd(‘rstood  “A.  Wcdl,  in  discussing 
it,  1  tliiidv  li(‘  said  to  n\r:  ‘'Phis  is  an  ichad  lot  to  put  up  one 
of  those*  litth*  Hats  v)n.’ 

“().  That  is  wli(‘n  la*  first  sni;m‘"'t(‘d  the  lot  to  von?” 
“A.  Ves." 

\\ha>  anyt  liiim'  else  said  “A.  Not  that  1  recall.” 
That  wa^  tin*  h{‘ii-innln.Lf  of  your  elisenssion  of  that 
prop(‘rty.”'  “A.  Yes.” 

ivxamination  h(‘i?m-  |•(*>nmed  hy  connst*!  for  plaintiff,  and 
hein,u‘  ask(*d  if  .\hM‘hs  iiave*  any  explanation  of  his  willing¬ 
ness  to  uivo  11) »  to  Mrs.  ('arroll  this  lot  for  jfl.dOO  which  he 
disc()V(‘r(‘d.  lu*  re|>li<‘d  that  .Moehs  inaeh*  no  statenu'iit  of  his 
williimn(*ss  to  do  so  or  anyt him*-  of  that  kiial  Ik*  rem(*mhered. 
Ask(*d  if  h(*  <lid  not  have*  any  discussion  as  to  the  avail¬ 
ability  of  that  lot  foi‘  an  ai>artni(*nt  hoiisi*  to  lu*  hnilt  under 
the*  same*  t(*rnis  that  tlK*y  hnilt  tin*  S  and  T  Str(*(*t,  he  said 
Xo;  h(*  do(*s  not  think  any  terms  w(*r(*  in(*ntion(*d  in  that 
discussion  at  all;  tlu‘y  W(*r(*  sini|>ly  discnssini*’  the*  d(*sii-ahil- 
ity  of  the*  lot  at  that  ihTm*.  M(K*hs  was  able  financially  to 
build  that  a)>artnK*nt  house  on  tin*  lot  hims(‘lf.  although 
.Mo(*hs  had  told  him  on  inon*  than  oik*  occasion  that  he  had 
tinislK*d  with  small  ))ro)>(‘rti(*s. 

“lvxaniiiK‘d  by  the*  S)K*ciai  Mast(*r:” 

“(J.  I  would  like*,  Mr.  (’arre)ll,  if  yeni  e-an  i*(*e*all  it,  tor 
yon  to  state*  e*xae*tly  what  .Mr.  Moe*hs’  lan.nna.i»’e  was  when 
he*  first  sjxike*  to  yon  aheint  that  lot  h(*ini*'  |>nre*hase'ahle  at 
that  lienre.”'  “A.  Well  -  - 

()S7  ('einnse*!  fe>r  ele*fe*nelaiits  (inte*r))e)sin,i»’)  :  “l)e)es  the 
.Maste*r  want  his  (‘xaed  lan.i*na.i'e .'  Or  do  yon  mean, 
if  he  e*an  ree*all  it?” 

The  S})ecial  Master:  “If  he  e'an  recall  it,  of  course.” 


470 


II.  R.  CARROLL  ET  AL.  VS.  .T.  J.  MOEBS. 


< ‘oiinscl  for  :  “1)(>  voii  want  llu*  siil)staiu*v, 

«  ^ 

if  In*  can  not  r(‘call  tin*  exact  lan.una,i»c.  'That  is  tin*  ])oint?” 
The  S(*j)(*ial  Mastci':  “I  will  wait  ainl  >cc  what  In*  says.” 
(\>iins(‘l  foi-  (h*fcn(lant'' ;  “Tin*  answ(‘r  to  that  wonhl  he 
wln‘tln*i‘  in*  could  or  could  not  n*call  tin*  (*xact  lani»na,ii(*. ” 
The  Sj)(*cial  Ma>t<*i‘:  “What  is  tin*  <|in*stion’” 

(The  r(*portci-  tln*i'(*npon  I’l*) >(*at(*d  the  (|in*stion  last  ahovi* 
r(*coi*d(*d ). 

Tin*  SjK*cial  .Mast(*i’:  “If  In*  can  not  recall  it.  In*  can  say 
so.  I  ask  foi*  tin*  (*xact  laniina.iii*  if  In*  (*an  r(*('all  it.” 

“A.  I  can  not  ]■(*call  tin*  (*xact  lanunaiii*  of  tin*  conver¬ 
sation.” 

(  Kh*c.  : )  Kxaniination  i-c>nnn*<l  hy  conn<(‘l  for  ]»lain- 

tiff  and  witin*>s  hciim’ asked  what  wa^  doin*  hv  .Mi’s.  (’arroll 
in  tin*  way  of  providinu’  him  with  funds  n(*ccssai‘y  to  Imy 
tin*  lot  and  hnild  tin*  a)>artnn*nt.  In*  said  In*  had  tin*  in*c(*s- 
sarv  fninls  to  hnild  it  :  it  was  niMh*i‘>tood  hctwc(*n  tln*in  that 

In*  was  to  ad\'anc(*  tin*  nion(*\'  auaiiist  tin*"!*  c(>llat(*rais  of 

« 

ln‘r’s.  ddiat  was  tin*  only  nn(h*r>tandiny‘  hi*  had  with  hci-, 

that  In*  was  to  s(*('nr(*  tin*  inoin*v  from  tin*  inoiicv  In*  had  in- 

•  • 

V(*st(‘d  foi-  ln*r:  In*  knows  of  no  otln*r  a ri\-ui.ucmcnt  with 
ln*i*:  In*  a.tir(*cd  t(>  .i:(*t  tin*  mon(*y  out  of  hci’  s(*cnriti(*s  to 
comph*ti*  tin*  hnildiim’  and  put  it  nj>  and  that  was  a  |•ctnrn 
of  the  moin‘v  that  sin*  had  c*ntrnst(‘d  to  him  to  invest  for 
her. 

Ask(*d  if  it  was  not  aii‘i‘(‘(*d  lH‘twe(*n  him  and  Mo(*hs  that 

this  (J  Sti*(*t*t  ]>r(»}»crty  shonld  he  const rnct(*d  on  snh- 

hSS  stantially  tin*  sann*  basis  as  tin*  S  and  tin*  two  T  Str(*(*t 

]H’op(‘rti(*s.  that  is  to  say  In*  was  to  advance  tin* 

]non(*y  for  tin*  }mrcha''C  of  tin*  lot'^  ami  a  hnihlinii’  loati  was 

to  he  s(‘<*nrt*d  to  pi-ovi(h*  fnnd<  for  hnildinii’  tin*  a]>artment 

hons(* ;  ami  wlicthi'r  it  was  not  a,iii‘(*(‘d  h(‘tw(*(*n  tln*m  that  tin* 

amount  that  sln)nld  !»(*  ask(*<l  in  tin*  foi'in  of  a  hnildin.n’ 

loan  was  to  lu*  jfh.OOO;  In*  answ(*red  that  In*  would  say  no 

such  airi*(*(*nn*nt  or  no  such  coin'ci’sation  (*v(*r  (*xiste<l. 

Asked  if  he  did  not  ap)>lv  to  lharnai'd  c's:  dohnson.  attoi’in*vs, 

for  a  hnildinii’  loan  of  on  thi<  prop(*i*ty.  In*  said  “I 

do  not  (*v<*r  i‘(*m'‘mh(‘r  liavinu’  tlom*  so.**  .\ski*d  if  he  and 

Mrs.  (’ai’i'oll  did  not  u'o  tlici-c*  atnl  apply  for  a  loan,  and 

they  ai*r(*(*d  to  make  it  aft(‘r  havinii’  iji^p(*ctt*d  tin*  prop- 

ertv,  and  tin*  loan  was  not  linallv  imnh*  he(*ans(*  of  witness’ 

•  • 

refusal  to  si^n  a  (h‘(‘d  of  trust.  In*  said  “  I  do  not  rememher 
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that,  no."  Askod  if  ho  r(Mn(‘nihoiV(l  (jiiito  j^ositivoly  tliat  no 
such  thini*’  oocniavd,  ho  said  “1  do  not  roinomhor  we  ever 
liavini;'  lu^iiotiatt*!!  for  a  loan  for  tliat,  or  of  ^Irs.  Carroll 
over  having*  done  so."  Askod  if  Mrs.  Cai*roll  statod  to  liim 
why  sho  wantod  that  ))arti(*nlai*  lot  for  a  hnilding  for  hor 
own  |)ro]K‘rty,  h(‘  said  “Xo." 

Sho  had  boon  satisliod  had  sh(‘  not,  with  the  lien 
for  the  inonov  advanoo<l  and  vonr  gnarantoo  against  loss 
and  an  assignnunit  of  all  of  tlK‘  prolits  in  the  ease  of  the 
othoi*  ))roporti(‘s  that  had  l)(H*n  built.'"  “A.  She  was  not 
satisti(*d.  Slu*  was  not  satislicnl  that  the  ])ro])erty  cost 
11101*0  than  tlu‘  (‘stiinat(‘  on  tho  S  Stro(‘t  and  the  same  thing 
on  th(‘  '\'  Str(‘(‘t." 

“(j).  An<l  sli(*  was  still  dissat islicMl  at  tb(‘  time  this  Street 
proposition  was  undm*  disoiission  “A.  Sho  would  not 
ontortain  going  into  any  otlau*  d(‘aliiigs  of  tho  kind  such 
as  wo  had  on  tlio  S  or  'V  Strind  aii<l  was  not  willing  that 
Mr.  Mo(‘bs  should  liav(‘  aiivthing  to  do  with  build- 
bJsp  iiig  a  building  in  wliioli  lnu*  moiu^y  was  going  uiiloss 
an  agriMMiiont  was  r(‘duo(‘d  to  writing." 

“(J.  Did  she  (‘Xplain  tin*  ns-isoii  for  that.'"  “A.  Yes; 
sb(‘  (‘XplaiiKMl  tli(‘  r(‘a^on  that  1  do  not  (*ar(‘  to  iiumtion." 
(Ill,  go  alioad.  wo  will  lu‘  v(‘ry  glad  to  h(‘ar  it." 

(’ounsol  for  dof(‘iidai!l  s :  “I  submit,  if  li(‘  do(‘s  not  care 
to  iiKUitioii  it — it  is  in<Mmip(*t(‘ut  anyhow.  It  is  a  state¬ 
ment  between  him  and  Mrs.  Carroll." 

Counsel  for  )>laintiff:  “1  do  not  think  that  is  inoomi)etent 
at  all." 

Couns(‘l  for  d(‘fondants:  “And  just  nior(*ly  because  Mrs. 
Carroll  is  a  )>arty  to  this  litigation,  do(‘s  not  take  it  out 
of  the  rule  of  b(‘arsay. " 

'riio  S))0(‘ial  .Master:  “That,  I  do  not  think  would  be 
within  tli(‘  rul(‘  of  hearsay.  ()ii(‘  of  tli(‘  ))rincipal  ques¬ 
tions  in  this  (‘as(*  is  what  knowl(‘dgi‘  was  brought  home 
to  Mr.  Mo(‘bs  of  tli(‘  iiiidorstaiidiiig  and  agro(‘monts  liotween 
Mr.  Carroll  and  bis  wif(‘.  and  in  ordcu*  to  <I(‘tormine  that,  you 
have  to  lirst  aso(*rtaiii  what  tlio  agrooiiumt  is  and  whether 
they  wore  brought  hom(‘  to  him.  Ylu*  aiiswcu*  might  make 
tli(‘  (‘vid(‘ii('(‘  iu('oui]K‘toiit,  but  you  oaiiiiot  <l(‘t(*rmin(‘  tho 
('omp(‘t(‘ii('y  of  it  until  you  asoortaiii  tli(‘  (‘xaid  fact,  which 
is  more  often  trm*  tliaii  otli(‘rwis(‘  in  almost  any  evidence." 

Counsel  for  dofcmdants :  “This  is  the  situation.  Mr. 
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(anisi  lias  not  ask(*(I  Mr.  (’ai*roll  as  to  wliotlier  he  told  Mr. 
Moehs.” 

The  S|)<‘(Mal  Mastoi-  ( inter]K)siii<j) :  “I  ])resiime  he  will 
follow  it  ii|>  hy  a^kiriu’  him.  or  l(‘av(*  it  to  yoii  on  cross  ex¬ 
amination.” 

(’onnscl  for  d(‘f(‘n(lants :  “Ih'  oinrht  to  show  the  coin- 
petmicv  h(‘foi(‘  In*  examines.  That  is  the  general 
(ilM)  i  nle.  and  it  can  easily  he  done  in  this  case.  You  can 
show  wlietli(‘i’  th(‘  testimony  is  competent  or  incoin- 
])ct(*nt  hy  a  sim])lc  (jiicstion.*' 

Tli(‘  Sp(‘cial  Mast(‘r:  “This  is  cross-examination.” 

(\mnsel  for  (h*f(‘n(lants :  “That  do(‘s  not  make  anv  dif- 
f(‘renc(‘. 

(’onnsci  for  plaintiff:  “Mi*.  Cai’roll  has  stat(‘d  all  of  these 
things  nndci'  oath  in  his  answm*.  and  1  am  now  cross-ex¬ 
amining  him  upon  t lunn." 

( 'onnsci  foi*  dcfcndant>:  “  >'on  ar(‘  now  asking  him  for  a 
« onv(‘r>at ion  h(>iwcon  him  and  M i*s.  Carroll  whi(*h  von 
have  not  indicated  that  Mi*.  Moi*hs  kii(‘W  anything  about. 
W  hat  <li ffci’cncc  do(‘s  it  mak(‘.”' 

The  Special  Mastci-:  “  It  mak(‘S  the'  answm*  take  the  ])lace 
of  direct  t(‘>tini(my.  'fhat  is  th(‘  rule  of  cross-(‘xamination 
in  the  (*a sc. 

Conn>cl  foi  dcfcmlantM  “1  n(‘vcr  nnd(‘rstood  that  in¬ 
competent  t<‘stimony  conhl  hr  nnnh*  competimt  in  a  case, 
rfotainly  whni  it  i>  simply  «‘nongh  to  make  a  (|U(‘Stion  and 
answer  comp(*lcnt  hy  a  prt'vions  question,  ddie  rule  is 
nnix'ci'sal  and  well  known  that  you  havi*  got  to  form  a  basis 
for  the  <|Uc>tion  in  I'ont rov(‘i*sy. ” 

Coun-«*l  for  plainlilT:  “Do  you  want  to  hear  any  argu¬ 
ment  on  it.  M 1*.  1  hmt  ?" 

'Idi(‘  SjM'cial  Mast(‘i*:  “X(l" 

Coun>cl  for  jhaintiff:  “What  is  lh(‘  rnling?" 

'rht‘  Special  Master:  “It  is  not  in  the  shape  of  a  ques¬ 
tion  y«‘t.  The  witness  has  said  that  In*  did  not  care  to 
state  it  and  yon  ha\’c  invit<Ml  him  to  stat(*  it.  if  h(‘  wants  to.” 

Conns<‘l  for  plaintilT:  “  1  will  jnit  it  in  the  form  of  a  ques¬ 
tion." 

“(J.  What  reason  did  slu‘  giv(‘  you.”’ 

Counsel  for  d(‘fendants:  “1  object  to  that.” 

ddu‘  Special  Master:  “Ohjeetion  oV(‘rruled. ' ’ 
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iio  <'()iili<l«*n(*(* 
Ir  vlii'it  ])n rti(‘n l;i r  wns 
In  liis  i*it ’ 


l>i(l  sli(‘  i*iv(.  you  li(*r 
(i<l(‘nco?”  “A,  V(»s.” 

^\  ill  you  |)l(*;js(‘  sl;it(‘ 

in,"  tluil  u,o:uin.” 


r(‘u  so  11 
tliut 


in  Mr.  Mo(‘hs. 
tliut  stut(‘(l  to  you.^” 

lor  tliut  wuiit  of  coii- 

“A.  I  ol) )’(*{'[  to  stut- 


Ivx.iiii'im'i-.’'' "  .1  Mr. 

. . .  it  -M  (lu-  .SMUU. 

,-^'01111(1,  Tliut  it  upix'urs  oil  I  n*  l-HM*  /U*  <  1  •  i 

Tf  ;  1  ,  '  ^o  It  to  Ik*  lU(‘ouu)(‘t(*iit 

. . . . . . . . . 


iiy  tiu*  S|K‘ci;i|  .Must(*i-: 

.  "K\-  I'i'l  iwr  leas., II  hav,.  n.|a(i(,ii  |,,  H,,.  previous  deal 

111,:;-';  111  coni roversv \  i  i,  ii  I  "  ' '"iis  de.i I- 

Ml  •  ■  -^llOIlM  SUV  no.  It  Urf(*(*t(‘(l 

. .  '  . . "i,  i,  a  . . . . 

I  /'■*'  *!  I"  I'lvvioiis  Iraiisaelions?'’  “A 

<d' .Mr"Moei',"  V""'  "t’'"'""  t'-in-oll  forme, I 

■  ''  ''''ii'  •■1101111,1  III,,  ,.||y.  ,.|||d  III, . It  |,.i,„|  „)• 

„o|  has,., I  on  III,.  tra„sa,-lio„s."’  -A.  I  ,]„  not 

Tliv  Spe,.ia!  .\lasl,.r:  )l,ie,.|i„|,  ,sn>lai,ie,|  •• 

Ixx.'imiiialioii  resiim,.,|  l,y  ('oiiiis,.|  f,,,-  plainiiff; 

..  r'A  '■•""le,-tio,i  uilli  his  hiisiii,,,ss  ,l,-ali,ie:.s;'” 

(!'»•'  ,,'..*'■’■1  ."x'l"'  '  '""''■'■^'■•""1  it.  •■MI.I  I  waul  (his 

>  .imlil.  .Miv.  (  arroll  s  olije,-! ion  p,  pniiinj.-  ,|p  ,h,, 

"i-m,.von  Ih,.  sain,,  lerins  lha(  sh,.  ha,l  pnl  it  np  with 

to  Ih,.  S  ami  tl„.  (wo  T  .S(r,.,.t  . . rlies  was  tl 

.'liv  liad  l„.ar,l  thines  ,.o„,.,.rnine.  .M,-.  M,„.hs  wliieh' were 

t,.  Iii.s  ,.haia,.t,.r.  hn(  not  witli  r,.spe,.t  to  his 

'nsiimss  ransytions.'’-  ..A.  I  sho„l,|  sav  (hat  wind  she 

"'.."'I  fiat  so  lortli  ha, I  nothine-  p,  ,|,,  how  she  would 

mil.l  the  (,»  .Str,.,.(  prop,.r(v.  hnt  ha.l  to  ,1,,  witli  whether 

no  she  would  ,.„iploy  .Mr.  Moehs  to  hiiihl  it  on  ai  v 
otiH*!-  tliuTi  ;i  written  u "r(‘(*ui(*nt. ’ ’ 


474 


IT.  r.  CArnOLL  ET  AL.  VS.  J.  J.  MOEBS. 


I  <ln  ?iol  sec  Jiow  voii  (•;in  r^M'oiicilc  those  two  stntc- 
iiicjits.  “A.  Well,  it  w;i':  (*oiisi<i(*rt*(l  that  Mr. 

Moehs  was  t(»  have  aiiythifm-  to  do  with  th(‘  (J  Stn^d  huihl- 
in.ii’.  Mr.  Merhs  l  horoniilily  iin<ler>tood  that.  Mi's,  (hir- 
i‘<»II  and  iiiy>clf  t horoiiLildy  iiiid(‘i'>tood  it.  Mrs.  C’arroll 
had  >nl]iri<*nl  iiioiiey  to  Imy  the  lot  and  th(‘  liiiildinir.  If 
^Ii'.  Moehs  was  to  In*  employed  as  an  arehiteet  or  hiiilder 
or  in  any  <'aj)aeity  the  aiii’ef'iiKmt  h(*tween  invs(*lf  and  Mr. 
Moeh-  was  to  he  rethieed  to  writiim'.  4'h(‘  I'easoii  for  that 
i  ha\'e  >tated  was  a  los"  of  eonlidenee  in  Mr.  Moehs,  for 
a  reason  that  I  do  not  eare  to  stat<‘." 

J>y  th(‘  S{M*eial  .Master : 

tj.  And  wliieli  lo>s  (d  eonlideina*  was  md  dm?  to  the 
jH(*\jon^  t la n>aet ion>  on  tin*  S  Street  and  4'  Sti’ecd  prop- 
“A.  Xo ;  I  do  md  think  that  they  W(*re.  I  ean- 
md  form  an  opinion  loi'  Mrs  (’ai'i'oll." 

•‘(,h  'rin*  (jin-Mitm  i>,  what  Mi's.  Carroll  sai<l  to  yon,  not 
what  yoni'  opinion  was  ahont  it." 

t  onn>el  l(*i'  plainlilt  i'e>nniini;‘.  he  was  ask(*d  whv  h(*  in¬ 
sisted  upon  enipl(»yin-  M(»ehs.  lie  I'eplied,  Mo(‘hs*  and  Ik* 
A\(*re  in>t  as  elosj*  ti'icnds  then  as  thev  W(*i'<‘  win*)! 
tli(‘\  hnilt  tin*  S  Sti'eid  hnildinii'.  and  as  tlK‘V  W(*i'(‘ 
when  they  hnilt  tin*  I  Sli'eet  hnildimi',  and  lit*  had 
,in>t  a>  nine!)  eonlidenee  in  him  and  thought  jnst  as  miieh 
ot  him  at  that  time  a>  w*h(*n  they  hnilt  tin*  (dh(*rs;  and  the 
laet  that  M  i‘>.  (  ai'i'oll  had  h(*ai'd  a  lot  of  talk  around  the 
t'ity  and  lost  t'onlideiiee  in  Moehs  did  not  al*f(*et  tht*  eon- 
lidencr  he  had  in  him.  A>k(*d  if  Ik*  i'(*poi't(*d  hack  to  Mrs. 
t  aifoll  that  Ik*  ietn>od  to  inakt*  any  w]'itt(*n  eonti'aet,  lie 
s«  1 1 d  I le  t  o I ( 1  M  I  s.  t  a  I  i  ( d  I  t  h a  t  1  k *  a  m  1  M ot *hs  1  la d  a  li’i't *(*d  a nd 
Ik*  wtiiiM  he  i'e>j innsihh*  to  her'  and  nt>t  to  wto'i'v  ahont  it. 

.\skt*(l  what  Ik*  tohl  her  lit*  and  ^loehs  hatl  aii'i't*t*il  tin,  lie 

saitl:  “l^pon  how  lit*  shimld  hnihl  tht*  hnildine-.”  Asked 
what  am'ei'iiient  Ik*  had  with  Mot*hs  as  tt)  Imw  witness  w'as 
yoiim  to  linaiK't*  the  hnildinii’:  Ik*  said  lit*  tlid  imt  think  anv- 
thiiiii'  w'as  evt*!'  talk'ed  t<»  Mot*hs  <‘xet*pt  tht*r(*  was  tt)  he  no 
loan:  they  had  the  money  to  Imild  it  with,  and  that  ^foehs 
would  -'(*1;  the  money,  lie  thinks  that  is  shtiwm  hy  the 
rt*eo!'ds  that  Mo(*hs  tlid  L:(*t  tin*  mom*y  as  lit*  asketl  ftir  it. 

Askt*tl  it  Ik*  mt'ant  to  say  his  rt*eortls  shtiw  that  ^loebs 
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.not  tlio  nu)ii(‘y  iu*(*css;ny  to  curry  tlu‘  luiiKling  to  comple¬ 
tion,  1h‘  nnswiood  ves. 

Ask(Hl  by  tli(‘  Special  Mast(*r  if  when  lu‘  said  Mo(*bs  got 

nioiiev  ho  meant  l)v  a  cr(Mlit  on  his  account  with  the  Carroll 

•  • 

Klectric  Company,  1h‘  said  ]\Io(‘hs  statcnmnit  will  show  he 
i‘(‘e(‘iv(*d  soni(‘  cash.  Ask(‘d  if  as  to  th(‘  halaiK'o  he  meant 
Mo(‘hs  got  it  in  th(‘  shape  of  a  ci'(‘(lit  on  th(‘  hooks  of  the 
Carroll  Kl(‘(‘trie  Company  li(‘  said.  In*  had  the  (*ontrol  of 
Mrs.  Carroll’s  inon(‘y  and  its  dishnrs(‘nient.  He  also  had 
conti’ol  of  what  Mo(‘hs  ow(‘d  tin*  Cai'roll  Hh'ctrie  Com})a!iy. 
Ask(‘d  if  h(‘  s(‘t  on(‘  off  a.nainst  th(‘  otlnn*,  h(‘  repliinl,  it  was 
not  a  i'(‘asonahl(‘  basis  that  he  was  going  to  giv(‘  ^loehs 
money  wIhmi  Moehs  owi'd  him  five  to  on(‘.  Asked  if  that  ap- 
pli(‘d  to  all  th(*s(‘  transactions  (‘.\c(‘i>t  tlu'  moiK'v  whi(‘h  was 
paid  over  to  Mo(‘hs  from  tin*  building  loan,  he  answei’ed, 
y(‘s. 

(>!H  examination  by  conns(*l  for  ]>laintiff  h(‘in.g  re- 
sniiKMl,  h(‘  said  tin*  woi'k  on  tlu‘  Streid  ])roperty 

])egan  som(‘  tim(‘  near  Mai’cli  S:  Ili(‘  lii’st  (Miti’v  on  his  hill 

•  » 

for  (‘l(‘ctrical  llxtnr(‘s  or  woi-k  is  March  'rh(‘  first  dollar 
he  ever  tnianMl  ovco’  to  Mo(‘hs  with  which  to  erect  the  (,) 
Sti’(‘(‘t  apartnuMit  was  by  witiK'ss'  check  dated  .lnn(‘  1,  1915, 
for  ami  Jnm‘  S.  11M5,  la*  ga\’(*  him  anotlacr  $1,000. 

O'hat  is  all  tin*  witn(‘ss  gave  Mo(‘hs.  Oda*  ]>rop(‘i‘ty  was 
(‘onveyed  by  Mrs.  Cai’i’oll  to  Randolph  d’.  Warwick,  and 
lie  do(*s  not  know  what  dati*.  Ih'ing  tohl  by  plaintiff’s 
connsi'l  that  the  dat(‘  of  the  dt‘ed  was  dnm*  IS,  1015,  ])lain- 

tiff's  counsel  askeal :  “So  that  tin'  inom‘V  von  g’a\'(‘  to  !Mr. 

•  % 

Moehs  to  hnild  the  Stread  —  with,  (a)nsist(‘d  of  two  $1,000 
(di(a‘ks  whi(*li  von  gave  him  (dglitecn  days  h<‘foi'(‘  tli(‘  pi'o])- 
orty  was  sold  to  AVarwick.’”  Witm'ss  .answioaal :  “V(*s, 
tla*  pi'op(‘itv  was  sold  hefena*  it  was  rmislaal.’’  Askeal  if  it 
was  not  pi'actically  (a)mplel(al  wlam  it  was  (a)nv(*yed,  lie 
I’eplical.  ves.  Askial  if  tlana*  was  soiia*  (‘hadricaal  work  nn- 
tinished,  h(‘  said  no,  tlieia*  was  a  lot  of  work  in  Mo(*hs  con¬ 
tract  nntinislKal,  ))ap(‘ring  ami  staii’  woi’k  and  several 
items;  th(‘  stora.g’(‘  slaal  or  garage  had  not  Ixam  (a)m])l(‘ted. 
Askeal  why  h(‘  said  “storage*  slmd  or  garage,”  la*  reiilied, 
li(‘  said  storage*  she*d  he*e'anse‘  tlie*y  ge)1  the*  thing  e>n  the  lot 
hv  saying  it  was  a  steirage*  slie*d.  Ih*  saw  the*  plan;  ele)(‘s 
not  think  tlie*re‘  was  any  plan  fen-  the*  gaiage*.  Is  neit  sure; 
there  nii.ght  have  he*e*n  a  little*  sketch  plan.  I)e)e*s  neit  know 


II.  R.  CARROLL  KT  AL.  VS.  .T.  .1.  AlOLBS. 


47fi 


who  pro)»;iro<l  it:  Mi*.  W  r>l  or  .Mr.  Moch.-;  Iu*  >a\\  that  alter 
la*  saw  1  la*  ot la*r  | >laii. 

M  r>.  (‘arrol!  wantod  i1m*  Street  pro)M*r1y.  as  stat(*(l 
in  her  aiiswei-.  as  an  in\evt mriit  and  iia-ona*  pi’odneini^ 
jn’ojM*rty  of  her  own.  A<ked  if  that  was  tla*  eax*  why  sla* 
sold  it  lor  f'in  allei.:ed  protit  (*l  s^ono  to  the  (’ari'oll  I'lleetrie 
t’ompany.  la*  said  ."hi*  -old  it  to  the(*nd  that  she  was  doini;’ 
him  a  fa\'oi‘  and  i:a\»*  them  an  opportunity  to  yet  a  pii*e<*  of 
property  at  a  h*--  Tmiirt*  than  tla*y  wei-e  eonit(*mplat iny 
hnyiny  it  at.  He  doe-  not  know  whet  her  tla*  t  J  Street 
(»!>.')  propeity  \\a-  worth  nioi'e  than  what  it  eo-t  to  hnild 
and  Jsdiiii.  He  ti.xed  a  certain  \aln«‘  on  it  when  he 
traded  it  in.  tla*  other  fellow  fixed  a  eei-t:iin  \alue  on  it 
when  he  accepted  It.  W  it  lie-.-  li.xcd  a  \  alne  o|  .'S 1 1 ft t( I, 
.\-k<*d  if  he  was  -me  it  was  not  >l'J..")<io.  he  answen‘<l  no, 
was  the  price,  .\-ked  what  la*  paid  commis.-ions 
on.  la*  -aid  la*  did  not  think  that  entered  into  it.  The 
a.nionnt  (d‘  coinmi-sion  wa-  a  tlat  .-mii  ayreed  upon.  Asked 
if  he  wa.-  piiite  -lire  that  he  did  mtt  trade  it  in  on  a  basis 
of  1  li.dni I.  he  an-weii'd  he  wa-  piiite  jMisitive.  He  waN  to 
pay  .Mr.-,  (’arrtdl  ahoNc  all  co-ts  in  pnrchasiny  tla* 

hnildiny  from  her.  .\-ked  what  he  meant  hy  “all  costs," 
he  .-aid  he  meant  exerythiny  that  the  hiiildiny  and  tla*  lot 
«'ost.  the  total  co^t  of  the  property,  e.xclnsixe  ot  tlu*  $.)<)(); 
SdtKl  was  ia*t  to  her.  .\-ked  if  he  did  not  know  at  tla*  time* 
la*  hoiiyiit  tla*  hiiildiiiy  t'roni  .Mrs.  (’arroll  what  it  t*ost  to 
<‘rect.  he  -aid  “ap)>ro\iniati‘ly  -o  on  Moehs  (*st imati*. ' ’ 
'That  e-tiniate  wa-  He  did  not  know  on  dnia*  1'"*, 

l!Md.  what  it  ciist  :  they  had  no  hill  from  Mo(*hs  at  that 
tina*:  witne--  wa-  -till  operatiny  on  the  theory  of  s.'i.Odi), 
pins  tla*  expeii-e  of  til'*  yaiaye;  approximately  Jso.ddd.  Tlu* 
conimi.--ion  to  .Mo»*h'.  wa-  to  he  taken  in.  of  course,  as  part 
of  tla*  c(»-t.  .\sked  if  it  wa-  taken  in.  la*  piieried  “  In  what 
t  ra n>act  ion  ’  .\>ked  in  any  t  I’a n>acl ion  :  i-  tla*r(*  any  item 
on  his  hook<.  hook-  of  the  (’arnhl  HJectric  ( ’onipany  which 
voiihl  -how  it.  he  replied.  “.\o.  .Mr.  .Mo(*lt-  ha-  iicxcr  hoi'ii 
paid  that  conimi-sioii. * '  .\yain  a-ked  if  there  is  any  it(*m 
on  the  hook-  ot  the  (  ari'oll  Ixli'ctric  (  ompany  to  -how 
the  ohliyatioii  to  .Moeh-  tor  a  comnii-sam  lor  hiiildiny 
that  propt'itv.  la*  ansxveied.  no.  .\.-k(*d  if  then*  was  any 
item  on  hi-  hook.-  to  -hoxv  tla*  ohliyatioii  of  tla*  (’arroll  laU'c- 
tri(*  (’ompanx’  to  Mrs.  (’arroll  for  SoOd.  h<*  said  la*  was  not 
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positive  \vli(‘tlM‘r  u  note  w;is  ^ivcMi  to  her  oi’  not;  In*  knows 
nil  nurcMMiient  wns  nnnh*  with  lu*r. 

./•'/.>'</  hif  flir  SjH'cKiJ  Mdstrr  it*  h(*  nn(U‘rstootl  eor- 
reetly  tlinl  in  tin*  snsjunise  neeonnt  in  whieh  witness 
(‘I’edited  Mr.  Moehs,  he  did  not  inelnd(‘  any  eoiniiiission,  he 
>aid  li(‘  ne\’er  has  inelnded  a  eoininission.  Mo(*])s  has  ni‘ve]’ 
proved  the  eharyes  and  has  snhniitted  nothini;'  Imt  that 
piece  of  paper  j >11  rpoil  i ny  to  show  a  cost  of  $.■),!)<>().  Tlu* 
.Ma>ti*r  sai<l  he  nieanl  a  c(»niniis>ion  liased  upon  an  (‘stiniati* 

ot  and  he  an>wei‘(‘d,  Xo.  Xo  coniinissions  havi*  l)i‘(‘n 

paid  to  .Mo(*hs. 

h.xaniinat ion  hy  connsel  for  plaint il‘f’ continin'd,  and  wit- 
iK'ss  said  np  to  tin*  tinn'  this  statininnit  on  tin*  (^)  Stn‘i‘t 
propi'i-ty  was  snhniitted  to  him.  the  (\arroll  Khn-trie  (Com¬ 
pany  had  hecn  snlmiit  t  iny  statements  to  Mr.  Mo(*hs  on  ac¬ 
count  ot  .jobs  it  did  tor  Moehs.  ^Tln*  t’orm  was  a  reu'nlar 
commei-cial  t'ni  in  :  a  statement  head,  or  a  hill  lii'ail,  or  an 
in\oice  hea(l.  It  was  so  much  tor  lah(»r,  so  miK'h  t*or  ma- 
t(*rial,  pins  lo'^.  and  toi*  tiiriii^liinu  a  lot  of  merchandisi* 
that  ^loehs  hoimht  too.  .\sked  it  he  had  h(*(*n  snhmit t ini»’ 
statements  to  Moeh^  showini;'  that  M(K*hs  owed  them  so 
milch  (HI  (‘ach  j<>h  doni'.  on  such  ami  such  llat,  so  much  for 
material,  so  much  t'or  la !>or,  a iid  so  much  for  IT)';,  makinu-  a 

total  ot  so  milch  ;  and  in  turn  Mo(‘hs  had  he(‘n  snhmit t in**' 

•  ^ 

witness  a  stat<*m(*nt  tor  so  much,  t'oi*  mill  work,  so  much 
tor  hrick  work',  so  much  tor  oth(*r  work':  w'(*re  the\'  not 
to  that  tini(>  (‘Xchan-in-  that  sort  of  stat(‘nient  with  (‘at'h 
(•ther:  he  <|m*riod  “Did  I  ('atch  the  .piesii(»n.'  ^h)n  say  (‘x- 
chaimiim  stat(*m(Mi1  s  '  'kohl  that  coiiimel  meant  In* Was 
-•i\-inL;-  statoimml-  of  that  -mieral  character  to  Mo(‘hs,  and 
.Moehs  was  uiN'inu'  statements  ot'  that  -om.ral  chara('ter  to 
him,  was  he  not:  he  replied  that  .Moehs  ya\'e  them  a  total 
ot  thre(‘  statement';,  he  helie\'(*d,  or  four  stati'iiients,  and  he 
siijijioses  .Moehs  !iad  receix'ed  as  many  as  forty  from  them 
a>  tin*  work  was  d(>iie.  .Moehs  i^ot  a  statenn*nt  e\'(*ry  month, 
of  course.  Asked  it*  he  meant  a  statement  showing- 
‘ilh  the  detailed  payroll  that  went  to  make  np  tin*  labor 
item  and  tie*  indix'idiial  items  oi*  niat(*rial;  In*  said, 
.\o,  t!e*r(*  is  a  ditl(*r(*nce  in  account  iim-  w'ork  h(*tw'(*(*n  stat(*- 
nn'nl>  and  in\'<»ic(*s;  an  invoict*  contains  tin*  d(*tails,  whih*  a 
.''lat(*nn*nt  shows  tie*  total  amount,  a  total  of  how'  those 
amounts  w'(*re  ai'ri\(*d  at.  .M(H*hs  e()|  stat(*ment  on  or 


478 


ir.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


al)()iit  tli(‘  lirst  nf  cvrrx  mkmiIIi  sIi.iwinLi-  liis  iii(l»*l)l(*(liu*ss  to 

the  (’arrnll  Mlcd  i  i(‘  ('mnpaiiy,  as  shown  hy  tliose  hooks. 

Invoices  Weill  out  hctwccii  the  lirst  of  th(‘  month  and  tin*  last 

of  tlie  month,  an<I  it  was  fellewcd  nj)  hy  tin*  usual  statt*- 

meiit.  Asked  if  he  made  anv  ohi(‘etion  to  this  form  of  stale- 

• 

meat  from  Moehs:  did  he  ever  call  for  invoie(*s:  he  said  he 
thoiiiiht  he  did  in  the  ease  of  the  Street  and  the  Tith 
Stre(‘t  propert  i(‘s. 

(  lh*e.  p,  ‘JSd  : )  liy  the  Special  Masti*r: 

“(t.  1  do  n(»t  helieve  von  and  tlie  witness  nn(h‘rstand  each 

V  • 

other.  What  M  i\  (’ai'iisi.  if  1  catch  the  tr(‘nd  of  his  (pU‘S- 
tion  is  askiim’  V(mi.  is  when  Mr.  Moehs  linisln‘d  the  hnildinu’, 
he  sent  von  such  a  statement  as  vou  have  produced  here.^” 
“A.  Ve.s/' 

Now,  if  1  und(‘]*stand  him.  In*  wants  to  know 
wln*ther  yon,  on  that  parlienlar  hnildiim',  fni‘nisln*d  him  a 
similar  statement  when  you  t!ni>hed  the  electrical  woi’k  as 
to  what  he  (»wed  tlie  (’aiu'oll  Mh'ctric  (’ompany  for  labor 
and  mat(*rial  and  a  percentage  on  that  ])articular  joh.” 
“A.  II(*  ask(‘d  if  we  suhmitted  such.’" 

Yes.'"  “A.  Yes,  W(‘  did.’" 

“.Mr.  Dent:  Am  1  riLiiil.  Mr.  Darusi.’" 

“Mr.  (’arusi:  Well,  that  is  not  (*xactlv  what  1  had  in 
mind,  hut  that  is  a.ll  riiiht,  1  will  not  pursue  that  any  fur¬ 
ther." 

“().  .Mr.  (’arroll.  vou  sav  in  vour  answ’er  that  on 
()h8  hehalf  of  Frances  (1.  (’ari’oll,  yon  paid  to  .Mi’.  .Moehs 

OH  account  (»f  the  (J  Str(*et  ])rop(*rty,  and  that 

vou  r(*fused  te  ad\'anc«‘  him  anv  mori*  monev  h(‘(‘aust*  In* 

•  •  • 

was  h(*avily  iiuh'hted  to  tin*  (’ari’oll  FJ(*ctric  Fomiianv  on 
June  1,  lin.') .’"  “A.  The  stat(*nu‘nt  of  tin*  hook  would  show 
that." 

I’ounsi*!  for  defendants:  “1  suhmit  that  is  calliiiL*’  for  a 
conclusion  of  the  witin'ss  anyhow." 

(’ounsel  for  iilaintilf:  “Ih*  has  sworn  to  it  in  his  answ’er. 
There  must  In*  sonn*  basis  to  sw(*ar  a  statement  on." 

('ouiisel  for  (h*fendants:  “You  do  not  ex])ect  him  to 
make  an  acc-ountinu’  of  it  now.’" 

Counsel  for  plaintiff:  “Xo:  1  am  askinii',  not  for  an  ac- 
couiitinu’;  I  am  askiim-  him  for  his  results." 
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The  Special  Master:  “'riie  witness  lias  said,  1  lielieve, 
that  this  aeeonnt  et*  the  (\-irroll  Inleelrii*  (’onipany  with  Mr. 
Moehs  iH‘pr(‘S(>iits  the  status  l)i‘tw<‘en  them  ('()rr(‘et ly. ” 

(V)iins(‘l  for  det  iMidaiit s  :  “Vc's." 

The  Sjieeial  Mast(*i‘:  “Has  he  not  so  stated/” 

P>y  tin*  S))(‘eial  Mast(*r: 

“Q.  That  is  time,  is  it  not,  .Mr.  t’an-oll/”  “A.  Y(*s.” 

The  S])eeial  .Master:  “'riieii  1  think  your  |)ro]n*r  (pies- 
tion  w'ould  Ik*,  with  tin*  aeeonnt  in  (*\'id(‘net*,  and  that  state- 
nn*nt  of  his,  to  ask  him,  il'  yon  wanted  to,  Inov  In*  arrived 
at  that  eoiielnsion. 

(V)niis(*l  for  ))laintiff:  “  ^'es,  I  want(*d  to  know’  how  he 
arrived  at  that  eonelnsion.  1  want  to  know*  wdiether  that  is 

reallv  tin*  r(*ason  that  In*  did  not  ad\'ane(*  anv  mori*  mom*v.” 

♦  •  • 

The  Sp(*eial  Master:  “\V(*11,  yon  ean  (jnestion  him  along* 
that  line.” 

Examination  hv  (fonnsel  for  IMaintilf  ri*simn*d : 

« 

699  .\t  tin*  tinn*  In*  advaiK-i'd  .Mo(*l)s  tin*  tirst  :t'l,0()0  on 

Jnm*  1,  and  tin*  s^l.tMK)  on  dnin*  S,  tln*i*(*  was  due 
i\Ioel)s,  carried  in  tin*  ti‘ntaliv(*  aeeonnt,  tw’o  halanees  of 
eonsiderahh*  sums  on  tin*  S  Str(*(*t  pr<ip(*rty  and  tin*  two 
T  Str(*et  ] )roj )ert i(*s.  At  tin*  time  hi*  ga\(*  .Mo(*l)s  tin*  s(.*eond 
.$1,000  (J  Street  was  jiretty  ne:jrly  heing  (*ompleted.  Asked 
if  he  took  into  eonsiih*ration,  in  arriving  at  a  halanei*,  these 
amounts  dm*  Moehs  for  tin*  S  and  the  two  st  r(*et  jiro})- 
erties  and  what  .Moehs  had  to  pay  out  for  la.hor  and  ma¬ 
terial  in  tin*  (*i‘eetion  of  the  St  i‘eet  ]n*op(*rty.  he  said.  Yes, 
he  had  those  in  mind.  He  savs,  notwithstanding  those 
halanees  in  .Moi'hs'  favoi*,  .Moehs  was  still  heavily  ind(*hted 
to  the  (’arroll  fdeetrii*  t'ompany.  As!o*d  how  mneh  .Moehs 
W’as  indehted  on  April  1st,  In*  said  that  was  an  aeeonnling 
pro])osition,  the  hooks  and  so  forth  would  show*  it  hett(*r 
than  he  eonld  stati*  it.  He  got  his  infoi'ination  in  his 
answer  from  tin*  hooks,  gi\’(*n  to  him  hy  his  auditor.  He 
is  not  familiar  with  all  the  aei'onnts  and  t!n*ir  d(*tails. 
Asked  what  Moehs*  ohligation  had  to  do  with  the  ohliga- 
tion  of  Mrs.  ('arroll  to  tinish  her  eontraet,  to  g*(*t  the 
money  and  hnild  tin*  a])ai*tnn*nt  lionsi*  for  her;  he  i*(*plied, 
he  w’as  representing  her  as  her  linshand  and  agent;  had 
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willi  wliicli  In  luiilil  tliis  ;  ^^n(*l)s  owed 

him  money,  ninl  wlien  .Moei)s  nsked  t’or  this  Inst  81,n0()  hi* 
told  Moelo  he  LllloS'ed  tlnit  wn>  nil  Moehs  Would  n«*t  lor 
some  time,  lie  hnd  rein*nte(lly  >jiok'.‘}i  to  .\loehs  nhoiit  his 
nccoiint  ;  .M(»el>'.  k'liew  he  v.n>  owim^’  mon**y  to  tin*  t’ni’iol! 
l‘]lee!ri«'  <  'om|tnii\,  of  which  witness  wns  n  immilun’.  Tliere 
Wns  no  ohjeelieii  je  n  >  I ! ! '^‘  thnt  i  Ildol ){  e(  !ne.v>  ;i>  n  >rt  oil  to 
t  hr  St  I’eet  operntion.  Hour  thnt  Morbs  r.xprrssrd.  llr 
hnd  l»een  ti'yinu;  to  i^ct  n  >ett  lenient  with  .Morhs.  Askrd  if 
hr  ronld  not  i^rt  it,  hr  snid  In*  thoimht  tin*  accounts  will 
show  thri-r.  llr  did  not  urt  tlir  srttlrm(‘nt.  Aiisweriiiu' 
thnt,  thr  nrcoiints  will  show  thr  tirst  of  each  month  what 
.Mo<*hs  owed  thr  ('niToll  Mlrctric  (’om])any:  thr  not(‘S 
nrr  all  thrrr  >tntrd,  thr  notes  niid  so  forth. 

Witness  \\n>  hniidnl  n  letter  and  ask(‘d  if  tliat  was 
his  siiiiinturr.  Hr  snid  it  is  not  liis  siiznnt nin*  Imt  In*  iin- 
niiinrs  it  is  the  .^imintnii*  «*f  nn  rm))loy(‘r.  Ih*  should  say 
tin*  letter  was  <iietnt»*d  hy  himself  ns  it  has  his  initials  on  it. 
llr  was  handed  two  n(>tr>  and  asked  to  state  in  whose  hand- 
writ  iim‘  the  wi-itteii  |toiti(m  is,  and  r(*])lied  he  Avas  unable 

to  sav.  He  should  sav  thev  wen*  tin*  uot(*s  (*nclosed  in  the 

•  •  • 

h‘t  t«*i‘. 

(’ounsel  f(»r  jtlaiiitil'f  read  into  tin*  r(*cord  the  l(*tter  above 
n*f(*i‘red  to  on  the  letteihead  of  tin*  (’arroll  Hh*cti'i(*  Com¬ 
pany,  7)14  llMh  Street,  X.  W.  Washington,  H.  (\,  as  follows: 

“A])ril  1,  Iblb. 

M  1‘.  d.  d.  Moebs, 

( ’olorado  Hnihlinu’, 

Local : 

M  V  Heai;  doE  : 

In  line  with  our  c(mversation  of  s(*V(*i*al  davs  au'o,  1  have 
woi-k(*d  u])  a  statenn*nt  of  your  account  to  A])ril  1,  lind, 
includinL:’  such  invoie(*s  as  haxn*  iK*(*n  ]»illed,  wliicli  indicati* 
a  total  balaina*  of  8(>,i2S().‘jr). 

I  have  tak(‘U  tin*  exct-ss  (*xp(‘in lit iin*  on  17)14  S  St.,  amount- 
inu'  to  87)SS.SS  and  tin*  (*xc(*ss  on  17d()  Sti’(*(*t,  amount im*’ 

to  81,7dd.27)  and  have  nunh*  notes  which  Mi’s.  Hai’roll  will 
siuii  and  which  1  ha\'e  appli(*d  to  your  account.  This  brinu’s 
tin*  balance  diu*  of  $d),!)!14.12. 

In  makiui**  u])  tin*  stat(*nu*ut  of  17.*I()  T  Street  and  17M8  T 
Street,  1  have  included  a  chai\i>e  of  :i^7).0()  Inscoe  on  Lamont 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


481 


Street,  as  well  as  the  sh(‘llae-iiig  Hours  on  P  Street,  amount- 
iiig*  to  $2n.r)r).  On  the  deposit  of  $42.00  returned  me 

701  hv  the  Disti’iet  1  had  voni*  aeeonnt  credited  on  Decern- 

%  • 

her  10th  with  $17.(H),  the  amount  due  you.  If  you  will 
recall,  this  was  the  undei'standinu*  which  wo  had. 

Von  will  note  hy  an  examination  of  the  statement  ren¬ 
dered,  that  yoin*  account  date's  hack  to  1013.  As  I  have 
ex])lained  to  you  on  several  occ'asions,  1  am  desirous  of  get- 
ting  this  inatt(‘i‘  oiicc'  and  for  all  balanced,  and  I  hope  that 
von  will  arrange*  in  se)nu‘  wav  niutuallv  satisfactorv  to  liqui- 
elate  the  halane'e*  e)f  $3,0!>4.12  at  ye)ur  earliest  convenience. 

Please  return  the  notes  to  me  personally. 


Verv  ce)reliallv  vours. 


II.  R.  CARROLL.’^ 

M. 


IIRC.M. 


(duiiiscl  for  ])laintitT  tlu'u  stateel  the  notes  are  dated 
April  1,  Pnr),  both  at  sixty  elays,  and  ai’c  payable  to  the 
e)i’ele‘r  e)f  d.  ,1.  Moe'hs,  e)ue‘  foi‘  $r)r)8.88  anel  the  either  for  $1,- 
733.27),  both  ])ayahh‘  at  the*  Franklin  Xatieiiial  Rank,  the 
smaller  he*aidug  the*  statement  in  writing,  “Balance  due  on 
ae'ce)unt  e)f  17)14  S  St.,  X.  W.”  anel  e)n  the  large  one,  “Bal¬ 
ance  due*  e)U  ae'couut  e)!  173()-38  P  St.”  anel  l)e)th  are  enelorsed 
“Pay  to  the  e)rde‘r  e)f  Parre)ll  Klectric  Pomjiany  without 
recourse  to  me.” 

Witness  got  the  amount  of  the  first  note  from  ^loebs^ 
statement.  Asked  to  look  at  the  statement,  he  replied 
$7),7).‘)8.88.  Askeel  to  h)ok  at  the  tentative  account  and  state 
how  muedi  he  hael  ci’e*elitcel  Me)ehs,  he  replieel  $773.68.  Asked 
te)  eh)  the*  same*  with  res])e*ct  te)  the  larger  note  on  the  T 
Str(‘e‘t  heuiscs,  that  e)n  Me)e*hs'  state*me*nt  the  amount  is 
$1,733.27),  he  i‘e*plie*el,  Xe),  it  is  $12,704.61).  Counsel  for 
])laintirt'  said  he  meant  the*  e‘xe*ess,  and  witness  replied  the 
excess  is  iie)t  she)wn  eeii  either  e)f  Me)el)s’  statements. 
702  ddie*  Spe*e‘ial  Master  said  counsel  for  plaintitf  meant 
the*  e*xcess  ove‘r  anel  above*  the*  estimate  e)f  e*e)st,  and 
witness  replied  that  was  ue)t  sheewn  e)n  either  e)f  the  state- 
meiit'^.  Aske‘d  it*  the*  exce*ss  e)Ve*i-  and  above  the  loan  was 
not  shown  he  saiel  X"o. 

Counsel  for  elefendants  said  it  was  simply  totalled  up. 

31 — 4445a 
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Ivxjiiniiiat ion  rcsniniMl  ]>v  (’oimsi*!  t'oi*  IMaintitY: 


W  iliioss  i>  a>k(*(l  1«>  look  at  liis  tnitalivi*  account  witli  re¬ 
spect  to  1  SiiTci,  aii«l  In*  ropliotl  llior(‘  was  a  credit  of 
s*J,l.)f>.44.  I  lio  nolo  is  for  si  .<  .‘M.ik') ;  the  note  iiicliah's  some 
ontsidi*  items,  nanioly  Ihxmm*  and  making’ 

the  not(‘  wonhl  ho  that  nnicli  loss  if  thesi*  had  not 
Im'oii  oiitorod  in.  As  stalo(l  hy  tho  lottor,  tin*  two  items 
ainoiintiim  to  s*JS..4(;  are  covered  hy  the  note*:  the 
was  ('I’odited  to  Mr.  Moolo*  aci-oiint  with  the  ('aia’oll  kdec- 
ti’ic  (’oinpany.  1  ho>»*  n(>tes  weic  iie\ei‘  signed  and  re- 
tnnn*«l  to  witiio.s.s:  In*  does  not  I’eoall  that  any  ex))lanation 
was  !.;i\'(‘n.  I  In*  s.).)S,SS  noto  I’opi-csents  tin*  di ff(*r(*nc(*  he- 

tW(*(*n  Moohs  hill  and  tin*  anioi'iit  ol  loan.  .\ski*d  w4iv  he 

• 

charged  Mo«4»>  with  the  full  annnint  ol‘  loan,  he*  said: 
“Wh'll,  at  that  tinn*  1  did  not  know  1  In*  deduct  ions,  at  least 
did  not  take  then*  inti*  thi>  aeooiiiit  inu'  anyhow;  that  is  ap- 
pai’(*nt.“  He  does  not  mean  hv  that  that  In*  did  not  uet 
the  -itatenioiits  on  tin*  hnildini:  loans  on  S  and  4’  Sti’(*<*ts 
before  .\pi’il  1.  l!il.'»:  he  will  ^ay  thi>,  that  In*  did  not  have 
them  hotore  him  |*orhaps  at  tin*  time  this  note  was  drawn. 

I  he  dillereiiei*  hotv.oon  each  ot  thex*  notes  and  the  cr(*dits 
to  .Mr.  .M(»ehs  in  tin*  sn^peiiM*  aceonnl  is  eaiis«*d  hv  the'  ex- 
p(*nses  of  the  loan  IfeiiiL:  addod.  .\>ked  if  at  the  time  this 
h*tt(*i’  was  written,  in*  ha.d  not  ii'  hi<  hook's  sonn*  where*  the* 
ite*ms  e'oin'eiminu  tin*  expmisos  ol’  the  loan,  he  said  ^h*s,  lie 
had  ;i  statement  from  h’awliim^.  .\sked  if  hi*  did  not  ha\'i* 
«*ntrie*s  on  his  hooks  too,  he  said  he  did  not  think  so;  those* 
we*i’e  work'ed  np  fi’oin  h’awlings'  statements.  .\ske*d 
dtd  when  they  wei'e  woi’ked  lip  he  said,  “\hm  se‘e  hei*e*  is 
the  (littel’elice.  At  the*  time  the  note*  Was  made*  it  is 
epiite*  e*vident  that  1  was  of  the  o]*inion  that  that  was  all 
e>t  the*  halaile-e*  owed  te>  .Moohs  ;nid  eli-ew  the*  note*  to  have* 
Ml’S,  ('arroll  pay  .Moe*hs.  Xow  the*n  it  is  furt In-r  e*viele*nt  te) 
my  mind  tliat  .Moohs  I'olnsod  the  notes  h(*oanse*  the*y  wendel 
ne*t  pay  him;  he  hail  not  I’eally  ohtain(*d  ainl  s^n.ODO; 

hut  it  was  some  less.  .\sked  hy  tin*  .Masti.*!'  te*  h*e*k  at  the* 
leawliims  statement^,  and  L*i\’o  ihe  ann*nnt  e>f  tin*  h*an  e*x- 
])e*nse*s,  he*  said  that  the  expensos  e>f  1.414  S  Stre*e*t  we*re* 
$1214. SO;  the*  e*xpenses  e*t‘  1  <.‘)h-l  fhS  'T  Stre*(*t  we*re*  .$4.‘»2.tk’). 

(  IJe*e*.  2!t4:)  'I'ln*  Special  .Maste*!’:  “Xe*w,  the*n,  his  an¬ 
swer  is  e'e*rree*t  that  the*  eli It (*i’ence*  hotwe*e*n  theise  lleitcs  ailel 
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tlic  c‘i)lri(*s  ill  tlK‘  siis])cnsc  account  was  caiis(‘(l  liy  the  ex- 
))ciiscs  of  the  loan,  which  wci-(‘  ci-(‘(lil(‘(l  to  Mr.  Moclis  in 
the  sns))(‘ns(‘  acc'onnt,  l)nt  not  in  making  np  th-.‘  initcs;  witli 
tht‘  (lirfci‘(‘nc(‘  of  t went y-ro:;i-  ("cnts  (,ii  th<‘  'T  Sti-e(‘t  ])i*<^])- 
erties.  'rh(‘i-(‘  is  sonic  lilih*  error." 

(  {\{‘c.  Jlt4-.t()4:)  I'iXaininal ion  (M)ntinnt‘(l  hv  (k)iinsel  for 
inainlifl  ;  ask(‘(l  it  In*  Innl  any  entri(‘s  in  his  hooks  (*on(*(*rn- 
in,u‘  lln‘se  (‘xc(‘sses  due  to  Moclis  for  tlu‘  S  and  T  Street 
propert i(‘s  except  tin*  c  nlric's  in  the  so-c;dl(‘d  snspensi*  a"- 
coiinl  :  lie  replied,  “Xo,  that  i'-'  whei'e  they  arc':  the'  dc'tail-' 
ol  those  1  had  in  iny  po>sesNion  in  iny  hox,  Mr.  Moc'hs'  stati*- 
inc'iits  and  Mr.  K*awliim>  stateiiic'iits  and  so  lOrtli,  which 
make*  lip  tliosc'  amounts.'  Asked  il‘  all  the'  c'ntric's  on  this 
shec't,  Carroll  Ch'ctric  ( 'onipany  —1  Ivxhihit,  were  all 
made  at  one  time*;  he  answc'rcd  “1  do  not  think  so,  “Xo.” 
lie*  thinks  tin*  crc'dils  Tor  irill  S  Street  and  ITdti  'V  Street 
vi*re  made*  at  the*  same*  time*  am!  altei*  this  <pu*stion  of  loan 
and  so  torth  was  elise'ussee  1 ;  that  would  me'an  after 
<04  .\pril  1  (»r  \\iiate*\’e*r  tin*  elate*  ol  that  note*  is  the*re'. 

1  he*y  we*re  made*  at  a  time*  wh<*n  the  ae*e*oiint iiii*’  of 
tliem  was  (*orre*e‘t  to  both  jiartie*^:  In*  will  say  th(*y  we'iv  put 
in  this  hook  afte'r  April  1st.  It  may  he  that  he  had  had 
the*  state*ment  ol  S  St  re*et  for  e'onsie lerahl v  o\*(*r  a  ye'ar. 
Aske'el  to  e*xpiain  why  it  was  not  e*!!t<*re*d  in  his  hook,  he* 
said  he*  thoii.iiht  aft(*r  the-y  had  faile-d  to  se'tth*  it  in  this 
maiiiie*!,  the*\  tin'll  teieik  it  np  in  tin*  ae*e*oiints  oi  the*  (kirroll 
lah'C't  1  le*  (  omjiany,  hohliiiL;'  it  in  snsp<*nse*.  44ie*  te*ntat i\’e* 
e‘re*elit  re*fe*rre*d  to  in  his  answe*r  as  alIowe*d  to  Moe*hs  on  Q 
Stre'c't,  is  tin*  cre*dit  apjie'ariim'  upon  the*  snspe*nse*  ae-e-oiint, 
IdlS  Q,  initiale*d  F.  (i.  C.  $:;,!)] 0.1>L>.  4'hat  was  the*  same* 
kind  ol  a  teiitatixe*  <*re*elit  as  apj)<*ars  in  tin*  pre*(*e*(lini*'  ite*ms 
of  tin*  siispe'iise*  a<*e‘onnt  for  S  Stre‘<*t  and  '['  Str<*e*t,  the  S 
Stre*e*t  re'adiii.u' “  loU  S  (F.  (J.C.)  and  under  that 

“lidtl  '['  ( F.  (i.  C. )  $1\1()().44"  and  iinele*r  that  ^lol8  O 
(F.  (i.  (\)  $3,010.22”. 


examination  hy  the*  Maste*r: 

“(,).  This  e*xhihit  i  \  F.  (  \  Xo.  1.  Mr.  (Mrroll,  That  is  not 
an  original  le*d!.te*r  she*e*t  is  it.”'  “A.  That  is  an  ori,<*-inal 
le*due'r  she*e*t,  ye*s." 

“(J.  Is  it,  I  me*an,  one*  wliie-h  wa^^  k<*pt  in  your  hooks,  or 
taken  fremi  the*m,  or  is  it  a  cojiy  made*.”'  “A.  I  think  that 
is  a  eopy  of  one  of  them.” 
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Q.  Do  yon  know  wlioii  tlial  was  iiiado  up?’’  “A.  I 

should  sav  at  the  time  Mr.  Kashv-Smith  asked  for  it.” 

»  • 

“Q.  I  nu'an,  tlie  oi’iu’iiial  from  which  this  is  a  co]n%  do 
von  know  wh(*n  that  was  ma<le.”'  “A.  Yes.  I  do  not 
know  when  it  was  made.  1  shonld  say  that  tlio  })art  affect¬ 
ing  S  Str(‘et  was  j)rohahly  mad(‘  right  aftt*r  Mr.  Moehs  and 
1  agi’eed  (Hi  the  amonnl  of  the  loan  and  the  ex])enses, 

705  and  tlum  T  Stre(‘t  following  that  agreement  of  that 
accounting." 

Counsel  for  defendants:  “Mr.  Dmit  is  referi’ing  to  the 
original.” 

The  Witness:  “Tliat  is  what  I  am  ri'ferring  to.  When 
those  amounts  were  agr(‘ed  n])on  as  being  correct  between 
Mr.  Moebs  and  ^Ir.  f’arroll  at  that  time." 

“Q.  Xow,  ^Ir.  Carroll,  I  want  yon  to  look  at  yonr  general 
account  with  Mr.  ^yloebs,  and  then  look  at  this  sns])(mse 
account,  and  rc‘fr(‘shing  vonr  r(‘colh‘ct  ions,  state*  if  von  know 
when  that  account  was  made  ii]),  and  1  ask  yon  that  (inestion 
for  the  reason  that  it  wonld  appear  from  tin*  (*ntrii*s  in  this 
sns])ense  account  that  it  mnst  have  bee'ii  made  after  Janu¬ 
ary  UK),  wlu‘n  till*  balance  was  struck  in  the  genm-al  ac¬ 
count.  Tin*  general  account  shows  a  balance  on  Jannarv  7, 
of  $1  J,l-'^b.74,  inclnding  three  items  aggregating  $2,.‘’)()0. 
'I'he  balance*  on  the  ge*ne*ral  ae-e-oiint,  exclusive  of  these  items, 
is  $10,SS().74,  whie-h  balane'c  a])pe*ars  in  the*  sns))e*nse  ae'e'onnt 
as  $l(),7‘Jlh()(i,  the*  Jr'J.Jni)  a])pe*aring  in  the*  snsp(*nse*  ae‘e*onnt 
as  a  separate*  ile*m,  and  a])])earing  as  an  item  not  in 

account,  making  a  total  of  jfU,17J.()(i,  whie*h  is  $1.08  less 
than  the  balance  struck  Jannarv  7,  UK).  Now,  it  mav  be 
necessarv,  if  Mr.  ('an*oll  eloe*s  neet  know  about  when  this 
acce)nnt  was  made*  np,  foi*  him  to  ])roelne*e  the  e)riginal  ledger 
sheet.  It  may  be*,  een  the*  eether  hanel,  that  an  ins])ection  of 
the  original  le*elger  shee*t  wonhl  show  that  these  items  were 
maele  from  time  te)  time."  “A.  It  mav  be." 

ft 

‘‘Q.  Either  one  way  or  the  other,  but  1  wanted  you  to 
look  at  it  anel  refresh  vonr  recolle*ction  and  see  if  ve)n  have 

ft  ft 

any  rece)llee'tion  about  whe*n  the  snspe*nse  ace-oniit  was  maele 
np  from  the  e)riginal  le*elger. "  “A.  Well,  there  is 

706  nothing  at  all  ni)e)n  this  ceepy  with  respect  to  the  date, 
as  she)wing  whe*n  the*se  entries  were  maele." 

“(j>.  Ve)n  conlel  ne)t  tell.”'  ‘‘A.  Xo.” 

That  purjeorts  to  be  an  exact  copy.”*  “A.  That  may 
be,  but  let  me  say  that  the  system  we  have  down  there,  we 
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have  no  creditors’  led^vr.  AVe  run  an  invoice  svslem,  and 
we  take  an  invoice  and  file  it,  we  accept  the  liability  of  it 
althon.oh  it  may  never  enter  our  books  until  it  is  paid.  The 
liability  remains  just  the  same.  Mr.  Moebs’  invoices  were 
undoubtedly  treated  the  same  way,  particularly  so  on  ac¬ 
count  of  the  fact  that  we  had  not  a.ii,‘reed  upon  that." 

“Q.  That  is  just  what  1  am  g-ettine,’  at,  and  what  1  am 
trying  to  ascertain,  whether  or  not  the  appearance  of  the 
items  in  that  account,  together  with  the  fact  that  you  and 
Mr.  Moebs  were  having  a  dispute,  might  prove  the  fact  to 
be  that  that  sustiense  account  was  made  up  after  conference 
and  discussion  about  the  dis])iite,  instead  of  being  made  up 
from  time  to  time,  and  I  want  to  know  which  is  the  fact.” 

Counsel  for  defendants:  “In  other  words,  whether  it  was 
made  up  merc‘ly  as  a  memorandum  to  arrive  at  a  statement 
of  the  account.” 

The  Special  blaster:  “Mxactly;  that  is  tlie  point.” 

“A.  That  is  my  im])ressi(ni  and  my  best  ri'collection  of 
it,  that  Mr.  Moebs  and  I  agreed  on  tin*  final  anmunt  due  him 
on  the  S  Stre(‘t  ])r()perty  aiul  at  that  tinn*  I  told  our  ac¬ 
countant  to  t(‘ntativ(‘lv  allow  Mr.  Moebs  that  amount  of 
credit.  In  other  words,  not  to  pr(*ss  him  for  isTTo.GS.  Xow, 
then,  at  a  later  date,  some  agreement  was  arrived  at  on  the 
T  Street  property.” 

707  “Q.  Then  the  balance  might  have  b(‘en  struck 

later?”  “A.  The  l)alance  might  have  b(‘en  struck 
later,  yes.” 

The  Special  Master:  “I  think  you  had  better  produce 


that  original  sheet. 


K.xamination  bv  counsel  for  plaintiff  resumed: 

“Q.  If  that  was  done,  Mr.  Carroll,  tlnm  the  entri(‘S  with 
res[)ect  to  S  and  T  would  have  app(‘ar(*d  in  that  suspense 
account  at  the  tinn*  yon  wrote*  tin*  lett(*r  c»f  Ajiril  1,  lOlo, 
would  th(*v  not?”  “A.  Xo.” 

Counsel  for  def(*ndants:  “Assuming  that  the  suspense 
account  was  then  in  existence.” 

(V)unsel  for  ])laintiff:  “Yes,  assuming  that  the  book¬ 
keeper  had  done  as  he  has  just  indicated  that  he  instructed 
him  to  do.” 

“A.  I  would  sav  no  in  answer  to  that  for  the  reason  that 
it  shows  that  we  had  not  arrived  at  an  agreement  as  to  the 
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{iiiioinit.  Mr.  .M<m*1js  did  iiol  Mi  *s(‘  iiotvs,  tor  iIk*  \'(*ry 

ovidciit  i’(*asoii  that  tlH*y  wcro  not  of  tlu*  voi’roc't  aiiioiiat.’ 

What  explanation,  if  any,  .Mi*.  i’ai*roll,  have  yon  to 
offer  for  tin*  fact  that  those  entries,  in  the  sus)n‘ns(*  a(*(*onnt 
hear  n(>  dates.'*'  “A.  1  have*  not  any  (*x])lanation  as  to 
that,  (‘xeept  that  wt*  are  takiny  tin*  affairs  of  .Mrs.  Carroll 
and  entering-  thein  in  oni*  hooks,  that  is  all.  'They  may  have 
dat(‘s  on  the  originals.  I  am  not  pr(‘])ared  to  say.” 

'Those  w»*re  fnrnisln*d  as  heinu-  ahsoliite  eo])i(*s.'" 
“A.  Yes.” 

7()S  (’onnsel  for  def(*ndants:  “We  will  have*  to  assmm* 
that  this  is  a  copy,  heeanse  that  is  what  it  was  fur¬ 
nished  as." 

Counsel  foi*  plaintit'f:  “It  e(‘rtainly  was." 

'The  Special  .Master:  “1  t hink  yon  had  h(‘tter  pi'odnei*  the 
original,  heeanse  the  oriuinal  may  hav(*  on  its  face  physical 
('videiice  that  it  was  prepar(‘<l  at  otn*  time  or  ])r(‘])ar(‘d  at 
different  tinu'S." 

Connse!  foi- defendants :  “1  liad  tin*  impr(*ssion  that  this 
was  tin*  (ndy  snspenst*  aeconnt  that  we  had.  1  do  not  know 
how  1  yot  th.at  impi'ession. " 

'Tin*  Special  Master:  “1  think  prohahly  wt*  all  had  it.  I 
had  sonn*  hazy  idea  of  it,  and  that  was  tin*  reason  1  ask(*d 
him. " 

('onnsel  for  defendants:  “.Mr.  (’ari*oll  si*ems  to  think 
t!i:it  this  is  a  copy.  1  had  hceii  under  tin*  impr(*ssi(m  that 
tliis  was  the  (»nly  snspeiisi*  account  tin*  (\*n*roll  Kh*ctr!- 
Company  had,  nnnh*  hy  .Mr.  Weschler,  and  1  think  W(*  had 
letter  ha\«‘  a  st'arch  nnnh*  and  see  it  tln*r(*  is  any  (»tln*r  ac¬ 
count." 

( 'onnsel  for  plaintilf:  “1  want  to  ask  .Mr.  (kirroll  a  tur- 
tiier  puesrHin  ahriut  this  matt(*r,  to  ch*ar  it  np." 

“(j).  Do  1  nn'lerstand  that  your  exphuiation  that  tln‘s-‘ 
items  do  not  h''ar  any  date  is  h(*cause  they  concern  .Mrs. 
t'anoll.’"  “.\.  Yt*:  1  wou.hl  not  say  that  that  affected  tlie 
<lat(*  at  all." 

“(A  Tin*  otin  r  items  that  a|)])ear  in  the  lu)oks  of  the  Car- 
roll  Eh*cti*ic  Ci-np'any  evme<‘i-iii;io;  7\Irs,  (  arr{>ll  are  all 
dated,  are  tliey  not  “A.  Yes;  hut  ln*re  ytm  hav'*  jn  ae. 
count inu  tliat  is  assunu'd  to  hi*  a  dis]mt(*d  one,  and 
hy  v.liat  antlio’rity  does  the  (  kn*]*ol1  Tih*cti‘ic  Comi^any 
charge  to  .Mrs.  Carroll  a  hill  of  Mr.  Muehs  that  h'** 
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not  aj)])r()V(‘(l  ^I()(‘l)s  is  usiiiL*-  that  in(U‘l)tcMliioss 

to  sotth^  his  hills  with  the  Carroll  Kh‘(*tri(*  Coiiioaiiv,  and 
th(‘  Cari'oll  I^h‘(‘tri(*  (\nnpaiiy  ai‘(‘  ac'copt inj;-  it  in  st'lllcnnent, 
with  th(‘  nl'iiinat(‘  vi(‘W  (•!*  ai'rivin^’  at  a  liii'nre  a.i*’r(‘(‘ahl(‘  to 
both  |)arti(‘s.'* 

P)nt  it'  it  is  a  t(‘ntativ(‘  allowanci*.  th(‘  fact  that  it  is 
(lat(‘(l  would  not  (‘han.iic*  the  situation,  wonld  it?”  “A.  I 
cannot  see  that  the  dat<‘  wonld  make*  anv  di ri‘(‘i‘(‘n(*e,  inv- 

S(‘lt'.” 

Mxajiiination  hy  Special  Mastin’: 

M?-.  ('arroll.  if  those  enlri(*s  wm’i*  made  in  yonr  sns- 
pmisc*  ai'eoiint  at  tin*  linn*  tin*  t  I’ansai’l  ions  W(*i’(*  eoTnph‘t(‘d, 
yon  wonld  hav(*  in  all  pi’ohahility.  in  writini*’  to  Mr.  Mo(*hs 
and  inakinii-  tliosi*  not(*s.  ha\(‘  tak(*n  tin*  information  t'l’oin 

vonr  hooks  wonld  von  not  “A.  1  wonld  lx*  inelinc'd  to 

•  • 

think  so,  particularly  as  {ln*r(*  is  a  <li ff(*r(*ne(*  of  lilinri's. ” 

“t  ).  I  imd(*i’stood  von  \i)  sav,  as  a  matti*!’  of  fact,  von 
nia<l(*  tln*m  np  from  Mr.  .Moehs  stat(‘nn*nt s,  takinii:  tin*  li^’- 
nros  In*  fnrnisln*d  von?”  “A.  ^'es,  sii*.  with  tin*  l\awlini*’s 

•  t  * 

stati*m(*nt  s. 

Conns(*l  for  detendani s :  ‘A’on  an*  r(*f(*i’rin,i*’  to  oin*  thing 
and  In*  is  r(*f(*i’i’ing  to  anotln*r.  Mr.  |)(*nt  is  j’(*f(*rring  to 
tin*  h*tt(*r.  as  1  nnd(*i’sta Jid  it.” 

Tin*  Special  Mast(*i*:  ‘Ah*s.” 

I  >y  t  he  Sp(*eia  I  .Mast(*r  : 

W’ln'ii  >’on  wrot(*  to  .Mr.  .Moehs  and  s(*nt  th(‘S(*  notes, 
yon  has(*d  the  notes  upon  th<*  (*Neess(*s  on  tin*  ])ro|)- 
71h  (*i’ti(*s  o\'(*i’ and  ahoxn*  loans?”  'Idiat  is  right.” 

As  shown  hy  .Mi*.  .Mo(*hs’  stat(*nient,  with  the 
(*.\e(*ption  of  those  thr(*e  diff(*r(*nt  items.  That  is  I’ightf” 
“A.  That  is  correct.” 

Tin*  entries  in  tin*  >nsp(*n>(*  accomit  ari*  diffen*nt 
from  tho^e  amoimts  of  excosses  hy  tin*  (*xp(*]ises  of  the 
loans  which  yon  ad<l(*d  to  those*  aniomits  and  cr(*dited  to 
Air.  ?\ro(‘hs:  tiiat  is  right  is  it  not?”  “A.  'That  is  coi’rect.” 

"h‘.  ''A'oiihl  not  that  indicah*  that  the  sn<|)(.|)<(.  {.iccount 
was  made  np  afti'r  yon  ha<l  writtim  to  Mi*.  .Mo(*hs  the  letter 
with  those  not<*s?”  ”A.  It  wonld,  I  should  think.” 

The  Spei'ial  blaster:  “That  is  tin*  t)oint.” 

The  Witness:  “Aly  r(*coll(‘ction  is  that  All*.  Aro(*hs  brought 
those  notes  down  to  the  olhee  and  sayvS:  ‘Here,  this  does 
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not  pay  me.  I  did  not  get  $r),000  out  of  this  loan.  I  only 
got.  so  many  dollars’  and  then  w<‘  investigated  to  fmd  out 
if  it  was  true,  and  then  aiu’iv(‘d  at  the  fact  that  it  was  tru(‘, 
and  th(*n,  we  gav(‘  him  the  eredit.” 

(I\(‘e.  d()4-dl4:)  fhxaminat ion  hy  eounsel  for  ])laintiff  re- 
sum(‘d:  Witness  said  he  meant  hy  tin*  stat(*ment  in  his  an¬ 
swer  that  Moehs  n(*vei’  eont ril)nt<*d  anv  amount  in  cash  or 
otherwise  to  the  (‘reetion  of  th(‘  (}  Strei't  ])rop(‘rty,  just 
what  it  says.  lie  still  states  that  Moehs  never  eontrihnted 
anything  in  eash  or  othei-wise  to  the  erection  of  the  Stnnd 
jn-operty.  exe(‘]»t  money  that  h(‘  owe<l  witness.  Ask(Ml  if  h(‘ 
meant  Mo(‘l)s  was  ])aying  the  (’arroll  Kl(*etj’ie  (’oinpany 
back  by  ])ntting  his  money  into  th(‘  (U’cHdion  of  a  building 
for  Mrs.  Carroll’s  soh‘  and  s(‘))ai‘at<‘  estate':  lu'  said 
711  he  meant  that  bv  an  agi’eeuK'iit  and  an  nnd(*rstand- 
ing  with  Mo(‘bs  th(‘  witiK'ss  was  so  applying  Mo(‘bs 
contribution  bv  wav  of  labor  ami  mate'rials  on  Street  to 

•  *  V 

Moebs  aec'onnt  with  the'  Carroll  Kleeti’ie*  Company.  The* 
same  condition  (‘xiste'd  with  i'(‘sp(*et  to  S  Str(‘(‘t  afti'i*  tlu'V 
had  failed  on  this  note  method  of  se'ttling  it. 

“Q.  In  your  letter  of  At)ril  1st,  in  the  m*xt  to  the'  last 
]>aragra]di,  yon  say:” 

‘Von  will  note  bv  an  examination  of  the'  statement 

rendered  that  vonr  account  dates  back  to  llHo.  As  I  have 

« 

explained  to  you  on  sc'veral  occasions,  I  am  eh'sirons  of 
getting  this  matter  once  and  for  all  balanced,  and  I  hope 

that  von  will  arrange  in  some'  wav  mutual Iv  satisfactorv  to 

»  *  •  •  » 

liquidate  tlu'  balance*  of  $.‘),9!)4.1 ‘J  at  your  (‘arli(*st  eon- 
veni(‘nc(‘.’ 

“If  th(‘  Carroll  Kh*(*trie  (’ompany  was  to  be  paid  back 
bv  Mr.  Mo(‘bs  advancing  tlu'  monev  to  (‘re'ct  tlu'  <1  Str(‘(‘t 

»  '  •  V 

a])artment  house  for  ]\Irs.  (’ari*oll — ami  that  is  the  stat(‘- 
ment  you  have*  just  made — by  what  right  did  you  exp(*et 
him  to  pay  the  (’arroll  Kh*cti’ie  Company  the*  amount  of 
that  balance?” 

“A.  T  do  not  understand  that  que'stiou." 

“(^).  You  wrote  him  on  A]>i‘il  1st,  that  you  would  like* 
to  have  him  ])ay  you  a  lealance,  ap])roxi]uate*ly  $4,000.  Xow, 
T  ask  von  if,  as  von  have*  just  testitie*d,  it  was  agi’ee'd  be- 
tween  you  that  ^\r.  ^loebs  was  to  pay  you  that  $4,000  by 
building  the  Q  Street  apartment  house  for  Mrs.  C’arroll. 
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you  did  not  expect  him  to  iKiy  it  twice,  did  you?”  “A.  No. 
L(‘t  us  liiid  out  wind  Mo('l)s  owed  tlie  Carroll  Electric 
(’oiupany  at  tli(‘  time  Ik*  l)uilt  the  tj  Slr(‘(‘t  huildin^’,  and  at 
tin*  tiim*  h(*  r(‘nd(‘i*ed  a  hill  for  such  s(‘rvic(‘s.” 

‘‘(J.  That  is  not  an  answc'r  to  my  (luestion.  You  wrote 
him  a  h‘tt(‘r  sayinii’  that  he  ow<'d  you  about  $4,000  and 
71-  you  wrot(‘  him  that  l(*tter  on  A])ril  1st,  and  asked 
him  to  ])ay  it  to  tin*  Carroll  Electric  Com])any?” 
“A.  Yes.” 

“Q.  You  have  just  testili(Ml,  within  the  last  five  minutes, 
that  it  was  nnd(‘rstood  h(‘tween  you  and  ^Ir.  ^loebs  that 
he  was  to  ])ay  tin*  (’arroll  Electric  Company  what  he  owed 
it.  April  1st,  you  said  it  was  $4,000 — by  buildin<>;  the  Q 
Stre(‘t  a])artment  house*  for  ^Irs.  Carroll.  Now,  my  (pies- 
tieni  is  wh(*th(‘r  he  was  to  ])ay  it  twice*,  e)ne'e  to  the  Carroll 
fh(*e*tri(*  Ce)m])any  in  e-ash  in  re'speenst*  te)  ye)in*  lette*r  of 
Api'il  1st,  anel  one*e  by  buileliiii;'  at  his  e>wn  (*xpe*nse  the  Q 
Street  ai>artment?” 

Counsel  lor  el(*f(‘nelants :  “I  submit  the*  r(*e*orel  does  not 
show  the  conelition  se*t  e)ut  in  Mr.  Carnsi’s  epi(*stie)n,  namely 
that  at  the  time  lu*  wrote*  the*  l(*tte*r  e)f  A))ril  1st  there  was 
an  a,i>:reement  be*twe*e*n  Mr.  Me>e‘bs  anel  Mr.  Can-oil  as  to 
the  effectev/  stateel  in  the  epiestion. 


Whe*n  was  this  a,i'i*e*e‘m(‘iit,  ^Ir.  Cai-re)ll  that  ye)u  have 
just  testitieel  to  with  ?^Ir.  Me)e*bs?”  “A.  Which  agreement 
is  that?” 


“Q.  ^Ir.  Carusi:  AVill  yem  reael,  ^Ir.  Reporter,  his  state¬ 
ment  of  a  fe‘w  me)me‘nts  a,i;'e)  as  to  the*  uneh'i-stanelini^  with 
Mr.  Me)e*bs  that  he*  was  te)  ]»ay  the*  Carre)ll  l*]le*e*t I'ie*  (Mm- 
|)any  by  bnilelin.u*  the*  (j)  Stre*e*t  pi-e)j)e*i‘ty  fe)r  ^Irs.  (Mrroll?” 

“(4’he*  i-e‘pe)rte*r  i-e*ad  as  re‘e|ue*ste*d. )  ” 

“The  Witne*ss:  That  is  ri-ht.” 

The*  Spe*e*ial  Maste*!':  “lie*ael  the*  last  ejue*stie)n,  to  which 
objee*tie)n  was  maele*.” 

“(The*  re*| »e)i-te*r  the*i-e*upon  re*ael  as  folle)Ws:)” 


“(^).  Ye)u  have*  just  te*sline*d,  within  the  last  five  minutes, 
that  it  was  unel(*rste)e)d  be*twe‘e*n  ye)U  and  Mr.  ]\loebs 
713  that  he*  was  te)  ])ay  the*  (’arre)ll  l-]le‘e*t I'ic  Com])any 
what  he  owed  it.  A])]-il  1st.  ye)u  saiel  it  was  $4,000 — 
by  buileling-  the*  tj  Stree*t  apai-tnient  he)use  for  ^Irs.  Carroll. 
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Xow.  iiiy  (|ii<‘>t HMi  i>  \vlirtli«*r  lie  " to  |>ny  it  twice*,  once 
to  tile  ('.-iiToll  l\ic<*tri<*  ( ’oiiijuniy.  in  cnsli.  in  i-<*s|»on^<*  to 
vonr  Icttci'  of  .\)‘ril  Nt.  nii'l  once*  l>y  l»ni!<linii’  nt  liis  own 
<*XjM*n>«*  tin*  Sti’cct  ;i}>;ii'tnn*nt  !" 

'I'Ik*  Sp»*<'i;il  Mn^t«*i‘;  **l  tliinK'  tlint  <jn(*>tion  is  <*oinp(‘- 
l<*nt.  ^  (Ml  niny  nn^we*!*  Ik»i1i  (|n(*>tions.'* 

( ’onn-<*l  t‘(M-  (l(‘r(*n«l;int  s :  “’.X-  1  nn<lcr>t;in<l.  it  liiis  lK*(*n 
sn| >) 'I(*nicnt(*!  1  l»v  .-motlicr  i|nc^tion.  wliicli  ccrtninly  ninke*'' 
it  ('(Miipctciit.  ;in<l  tlint  i>.  when  wn-  this  nuri'i'incnt. " 

'rile  Spccinl  .Mn^tci*:  “Xes." 

(’(Min>cl  I’oi’  (icrcndnnt  > :  “'Tlic  (Mily  ohjcctiiMi  1  lind  to 
the*  (jncstiiMi  w,*!"  tlint  it  >(*cnic<l  I**  me  to  jm^nnK*  tlint  tin* 
ni:r(*enient  wn^  nt  tin*  time  ot’  tin*  writini:’  ol  tin*  h*tt(*r  ol 
A|M-il  1<1.  ir  I  nni  wrenm  in  tlint  jmsnmntimi 

“.\.  (Interposing.)  N<*:  tlint  i>  wnmu:  it  wn>  ntt(*r 
tlint." 

“(J.  .In-^t  wlint  niiree'inent  nrt*  ymi  re*! (*rrinii'  to  wln*n  you 

snv  *  It  wns  nt‘t(*r  tlint  X  "  *‘A.  1  nm  r(*t‘(*rri ny  to  t lie  ni2re(*- 

m(*nt  when  Mr.  Moel*''  npprom'hed  me  tor  nnMn*y  on 
Sti'eet.  thnt  In*  wnmld  hnve  {<»  hnve  xnin*  nnMn*y  (Mi  (^) 
Str(*(*t." 

Ity  tin*  Sp(‘(*inl  Mn>t(*r : 

“tj,  .\t  tin*  tinn*  (»!  the>**  two  sl.DOO  pnynient>.*  “A. 
i  h*l*or(*  thnt. " 

“<)  rielore  voii  mnd(*  it.’"  **.\.  X  e>.  m>’  nn^W(*r  wns 

thnt  .^ir.  .\!o<‘h^  owed  n.e  nnMi.*y  ninl  *1  nni  ue-mu  to  npply 
n  pn rt  «d  \(Mii'  iinlehtcdin’S'*-  on  ihi'  Sli'ert  tint.  1  will 

help  vtMi  out  n>  ^  on  l*.o  nloni’.*  d'hnt  ^nnn*  nU'Wei’  wn>  re*- 
))(*nt(‘d  nt’l'cr  the  Insi  pn.ymeiit." 

711  r>v  e(»nn>(*l  for  plnintitV; 

•  • 

**(J.  I  )id  \'on  hn\(*  nny  nur(‘e!i'(*nl  ol  thnt  snnn*  ehnr- 
neter  with  .Mr.  .Mo(*li>  Itolei'c  ihm  h*)ter  ol  .\]mi1  1  >1  . 
**.\.  1  !ind  ihi'-  n re  n " ' ! i  1 .  dnM  Ml".  Mot-o-  n-  1  hn\e  snnl 
P)  thi'  I  ci'oi  d  lii'leie  Mr.  .Mool)-'  wjm  n'^lo'd  to  p‘l\  hl> 
enny  tone  -  nml  h<‘  iin*-  'I'ld  •nnny  linn  '  \\  h\ ,  \on 

o  \'  ( *  e  t  •  ;!  1  i;d  ‘O I  •  ■«  *  <  *  i  t  *'  I  I  i '(  t  il  1 1  d  H  1  *.  ’  I  <1 1  lee  ('ll  t  1 1  e(‘t . 

Von  (Cx*.*  O';  n  I*:”!  of  ih.  rent  n<(i’d»ed  !i<'‘n  lho<e  pio])- 

(‘rtii*.".  !  W'lnt  credit  ioi-  th.i!. 

* •  ( )^  \\d h  thnt  IS  not  e\n<'tly  r(*>) >onsi\'(*.  ^1 1 .  (  niioll.  to 
n»v  fpn^^lion  I  wnni  !•>  ;*i0  n  j^e^ilixe  (jUc-'tion  to  yon. 
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tins:  whet li(*r  or  not.  pi'ior  to  April  1st,  1915, 
you  hud  uii\'  (li*linit(‘  u,iii‘(‘onicnt  and  iindi‘i’standiii.i>’  with 
Ml-.  Mo(‘hs  ('onccrniim-  tin*  t^)  Stri'ot  property,  to  the  effect 
that  h(‘  was  to  pay  the*  expiuisi*  in  wlioh*  or  in  part  of  the 
<*re(dion  (d  that  aj'artinent  lions'*,  and  in  that  way  li(jnidat(‘ 
his  indeht(‘dn(‘ss  to  tin*  (’arroll  l-deetrie  ( 'oinpanv  “..V. 
Xow.  when  i<  thi*  dati*  yon  liaxa*  mentioned  !" 

April  1st."  “A.  If  iM'foiv  that  date.'” 

“(J.  lieloic*  that  dale.’"  |  will  say  no.  that  that 

a,nr(‘«‘ni(‘nt  wa>  niadi*  at  tlu*  tinu*  ?dr.  Mo(‘hs  lii-st  asked  for 

inoiK'V. " 

( ’on  use  I  foi-  d(‘l  eiida  nt  s  :  )n  St  I'eet  .’" 

'l'h(‘  W  itness:  ••()n  (J  Sti’e(‘t." 

i'rior  to  April  1st.  the  niKh'i-stamlinu-  was  Mrs.  Carroll 
was  to  pay  tin*  ‘‘Xpeiises  of  ei<M‘iin'4'  the  (J  Sti‘e(*t  property; 
she  was  ad\-anein,ii'  tin*  nnniey.  I'rioi-  t(»  that  date*  no  inon(*y 
had  heeii  adxaneed  hy  h(‘r  oi*  hy  him  for  h(‘r  on  th(‘  eon- 
^frnetion.  lie  should  sax'  the  hnildin.u’  on.nlit  to  lx* 
715  fairly  nndei- way  hy  April  Isl.  Asked  what  was  the 
lii'st  item  on  tin*  elect  rieal  account  that  lu*  had  i‘e- 
f(‘rred  to  in  connc<*tion  with  Str<*et.  he  answ(*red  he 
could  not  t(*ll  I  roni  that  h'dii'a-  sh<-et.  Asked  if  he  could 
t(‘ll  from  his  i(*dm‘i‘  how  nincli  Mo(*hs'  indehtedness  to  the 
(Mri-oll  filectric  < 'onijiany  had  inm-easetl  h(*lvv(*(*n  Api'il  1st 
and  June  Mh.  he  answere(|  he  >hoiild  say  yon  (-onld  not  tcdl 
li'oni  a  i(*din‘i’  inih*.-s  the  a<'i  la!  ii!dc')te<lues'<  ha<l  lx‘(*n  in- 
x'oiced  and  hihe'!  to  Moeh>:  they  may  haxc  had  an  inv(‘st- 
iiK'iit  in  a  hnildim.:’  hy  way  ol  <‘|ecl  i  ica  I  wori\  or  oth(‘r  work 
not  invoicc'd.  X.sk’ed  when  he  made  a  charii'c*  on  his  hooks, 
snp)»os(‘  he  was  doinii"  a  Joh  that  would  last  two  W(*(‘ks  wlu'H, 
W(Mild  that,  liist  appc'ar  on  hi^  perma.n'‘nt  hooks  of  ac¬ 
count.  li'*  answeii'd,  that  on  c(tn>t  i  net  ion  work  th(‘y  would 
,ii'(‘t  a  payment  a.s  th(*y  p!-<mress(‘d  :  th(*y  niiiilit  i.i(‘t  it  on(‘e 
a  week  or  once  a  niont!i:  when  th<*y  in'.’est  in  lahoi*  and 
niat(*rial  they  as!;  a  l'•tnrn  f(n-  it:  that  paynx'iit  i<  put  in 
lh<‘  Tc«'oid  on  lh(‘  '•r<*dit  side  when  paid,  'lefou*  they  <‘on- 
-ide)-  th'h I-  a  •' emit  -tai.t'-d-  not  nntil  it  i-  paid.  Asked  if 
'.ch‘‘e  1  ■'  jnad*'  a  f  el  te  r-’O  tee  '  i  ll  •  eonhi  JCC  }»';dce  it 

l  !•(»nl  ill'  re-idar  (;i*a<  comil.  Ic*  an^  '.vfo  ed  “  ^  on  said 

if  I  wei'e  start in.'.i'  a  joh  at  yonr  house  when  would  I  e-(*t 
paid  fer  it.  is  that  yonr  pae.'t  ion  "  (‘oaiisei  replied  Xo, 
"hat  h'-  eoi'f'l  not  mrho' land  w;)-  when  he  ask'ed  tpiestions 
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ns  tho  one  he  lind  jn>t  asked,  witn*  answer  was  he  could 
not  1(‘I1  from  liis  hooks  of  account  how  much  Moebs’  in- 
dchte<ln(‘ss  t<»  tin*  (’ai’i'oll  KI(‘ctri(*  (\^m])any  increased  be- 
tw(M‘ii  Apiil  l>t  and  June  Stli.  Witness  r(*])Ii(‘d  not  from 
the  ii’onoral  Icdu’ci’.  Ask(‘d  wliv  lie  could  not  tell  from  his 
books,  he  i’(‘]>lied,  not  with  tho  system  they  had  of  running 
separate*  aeeoiints  on  t‘ach  ojx'ration.  It  must  be  brought 
forward  from  job  account  into  the  general  leelger  in  order 
to  ai’rive  at  that. 


The  S|>eeial  Master:  “The  account  will  answer  your 
puesiion  so  far  as  llu*  entri(‘s  arc  concerned.” 

71b  <’oun>el  for  i)laintil'f:  “l>ut  it  is  not  of  very  much 
value*  if  things  are*  not  e*nle're*d.” 

'rile*  Spe'cial  Ma>te*i-:  “So  far  a^  the*  e*nti*ies  are  con- 
ce*riie*d  it  would  .-how  that  the  account  de*e*i'ease‘d  instead 
e)f  inciM'a-iiig.  'I'ln*  (*ntries  .-how  that  fi’om  April  1st  up  to 
Jum*  llttli.  la*  wa-  debited  with  ?rl<).llb  and  that  in  the  same 
]K*riod  he*  had  a  credit  of  a  c:nice‘llation  of  lifte*e*u  i)e*r  cent 
on  i-efi-igeiat ion  plant  and  a  .-ixty  day  note*,  beith  amount¬ 
ing  to  ^i^l  .7lM  .27). " 

Ik  ’ 

( 'oiin-el  for  plaintiff:  “We*ll,  the*n,  le*t  us  take  that.” 
“(y  W'liat  I  want  to  get  at  is  this.  ( )n  April  1st,  you 
st;;t(*d  that  .Mix  Mod)-  owe*d  you  a  balance  of  approximately 
$1.11(10 ‘*A.  As  billed — i.^  not  that  time?” 

may  have*  use*d  the  words  ‘as  billed.’  ”  “A. 

I  think  the*  h*tt(*r  says  so.  (After  re*ferring  to  letter)  ‘as 
have*  be*e*n  billeeh’  ” 


My  the  Special  Master: 

“(y  lA*t  me*  ask  you  a  (iU(*stie)n.  I  diel  not  want  to  in- 
te*rrupt  vou.  but  1  think  1  Incl  jii-t  as  we*ll  ask  it  right  here. 
Mr.  M  nrhs,  did  this  le*tte*i'  ot  .\j>ril  1st  to  you  freim  ^Ir.  C’ar- 
I’oll,  in  whioh  he*  .-tate*s  that  he*  had  we)rke*d  up  a  state*m(*nt 
of  veeiir  ae'coimt  showing  a  certain  balain'e*.  e*nclose*  a  state*- 
e'lit  e)f  that  account 

Mr  .Moe*bs:  “!  will  leeok  a  mome*nt  and  see.  I  think 
the*re*  i<  se)nie*tliing  eef  that  kind  in  he*r(*.  Ve*s ;  he*re  it  is,  I 
se*e* ;  it  is  I'ight  there*  (handing  pape*r  to  Mr.  l)ent).” 

The  Spee'ial  .Maste*r:  “Mr.  t'arusi,  that  appears  to  have 
been  an  e*ne*le)sui*e  in  that  le*tter.” 

(\)unsel  fe>r  ]»laintilT:  “All  right;  let  it  go  in.” 

'riie  Si  )e*ci;il  Ma-ter:  “Vou  had  better  |)ut  it  in  the 
717  projier  way." 
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By  the  Special  Master: 

“Q.  ]\lr.  ('arroll,  look  at  this  statement  ot*  a(*coniit  whicli 
Mr.  ^loehs  lias  pro(lu(‘(‘(l  lier(‘,  dated  April  1st,  in  connec¬ 
tion  with  that  h*tt(‘r  en<*losing  the  note,  and  refreshinfi^ 
yonr  recolh'ction,  state  wh(‘th(‘r  oi*  not  that  statement  ot* 
account  also  was  eii(*losed  in  your  hdtei’.'”  “A.  More 
than  likely  1  did.  I  (‘vidcmtly  had  this  Ixd'ore  nu‘  when  I 
dictated  that  lettm*.” 

“(j).  Yon  saw  Mr.  Moehs  pi’oduee  it,  and  it  was  at  the 
end  ot*  a  month  wlum  von  would  1k‘  sending’  him  a  statement 
anv  how!”  *‘A.  Mon*  than  lilahv.  l>nt  I  do  not  sav  in 
this  letter  that  I  am  enclosing’  it,  and  there  is  nothing  to 
indicate  on  the  bottom  that  1  am  enclosing  it.” 

The  S])ecial  blaster:  “lie  says,  ^Ir.  C'arusi,  that  more 
than  likely  that  was  (‘HcIoscmI.” 

Counsel  for  ]>laintiff:  “Tlum  1  will  offer  it  as  a  part  of 
the  commnni(*ation. ” 

The  Sp(‘(*ial  Mastm*;  “hduoi  you  had  h(‘tt(M‘  mark  that 
letter  and  the  notes  and  this  aeeoiint  as  *‘,1..  d.  M.  number  1, 
and  2,  and  .*’,,  and  4.” 

(The  ])apers  ref(‘rri‘(l  to  wer(‘  so  markcMl,  and  ])hoto- 
stat  copies  of  sanu‘  ar(‘  inelnd(‘d  in  the  ti-anscript  of  record.) 

Counsel  for  ])lainliff:  “Mi*.  Dimt,  can  yon  giv(‘  m(‘  the 
figures  shown  bv  the  books  between  April  1st  and  A]n*il 
Sth?” 

The  Sjiecial  Master:  “The  additional  debits  over  and 
above  the  accounts,  an*.  April  1st,  up  to  May  dl,  $18.84.” 

Counsel  for  ])laintilf:  “Can  you  not  verif}'  it  up 
718  to  June  8th.”’ 

The  SpiM'ial  ^lasttn*:  “There  arc*  no  (‘iitries.  The 
next  debit  (‘iitry  is  Jiiiu*  11). 

The  A\4tiu*ss:  “That  is,  as  shown  by  tin*  g(‘nei*al  ledger.” 

The  S])ecial  blaster:  “As  shown  by  the  general  ledger 
account.” 

C’ounsel  for  defendants:  “What  is  the  eiitrv  of  June 
19?” 

The  Special  Alastt*!*:  “It  is  just  a  small  it(‘m,  nothing 
of  consequence.  There  a]>pear  to  be  no  credits  between 
those  dates.” 

Counsel  for  ])laintiff :  “AVas  not  the  refrigerator  credited 
in?” 
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4'lu*  SjKS'ial  “I  was  iiii>takeii  in  my 

.'latciia-iil  a  whiU*  auo  alMHit  tli(»s(‘  criMlits.  I>y  conipa I'isoii 
of  lliosr  afciiiint-.  it  i>  iiHlicatc*!  that  tlK‘S(*  (‘n*<lits  aj>}H*ar 
to  lia\'«“  itciMi  ill  1I»14  ainl  not  1!)].')." 

( ’oiin-'d  for  |»lai?’tift‘:  “!t  iia>  olianm**!  vm’v  little?” 
'rii(‘  Sj.cri;il  .\!a^tor:  **'1  lie  aocmint  <*liaiim*<l  only  l>y  tlH‘ 

I iiiToa^'.'<  1  oriiit  ol  Mr.  .Mo(*l>s  *»!  slt).l!).” 

(  lo'c.  .‘ill  II*:)  I’M  amiiiat  ion  I’onniotl  l>y  (  onn><*l  foi* 
I'laintiff:  < 'ii  .\piil  1.  In*  clainiiMl  Mo(‘l»s  owed  the  (’ai’i’oll 
I'hc-ti’.c  (  (  iiij'any  .'r.‘i.!>!)4. 1 L?  after  cnMlitin^’  tin*  two  notes; 
I'.nt  he  ha  1  already  ti'-tihod  then*  wa>  error  in  tin*  amount 
nf  the  noie>  hy  reason  of  the  loan  e.\])en>(*s  not  having’  h(*en 
taken  into  mn^idei’at i«m.  ( 'omi'-el  stated  that  dediK'tin.i*' 
the  loan  •‘.\|M‘n''i*'.  n|  .•^«I4<.«.)  the  halaina*  would  hi*  if.‘),.‘)4<k.*»i . 
“dune  i>t.  wii'-  not  the  Stri'et  |n-o|>(‘rty  jn’etty  n(*ai’ly 
eonijdeted  that  «late.'**  \\’itnes>  replii*d:  “ddiat  is  about 
the  time  In*  eot  hi>  lir^t  pavineiit — I  should  sav  Xo, 
71!)  1  do  not  think  so.”  It  wa<  not  |>n*tty  in*arly  eom- 

1  tleted  at  t  hat  time.  It  wa>  |»r(*tty  well  eom|>h*t(*d  when 

eonveved  to  W’arwiek  dune  IS.  lb*  should  sav  it  was  fairlv 

•  •  • 

'>vell  eonijileted  dime  l^t.  ( )n  dune  Stli  it  was  pretty  nearly 
eoinpleteil.  .\>ked  if  Moeh"  had  paid  out  or  ohlii*’at(*d  him- 
^t*lf  for  .s.>. to  ereet  tin*  Street  pro)K*i’ty  would  not 
witn(*>^  have  owed  him  about  SI .Tnil.OO,  he  said  V{*s.  that 
would  depend  entirely  iijion  tin*  eondition  of  Moebs  a(*- 
eonnt  with  tin*  (’ari’oll  I’deetrie  ('ompany.  .\sk(*d  if  In* 
did  not  know  what  the  aeeonnt  wa>  at  that  tinn*.  In*  said, 
“  V(*>.  oiii’  b(M»l.>  will  -how  it.  .\sk(*<l:  “  Wi*  havi*  just  had 
tho-(*  lieni’e-.”  In*  an-wei’ed.  “\\d*ll  I  submit  that  tln*s(* 
linures  which  havt*  b(‘(*n  i’(*ad  into  tin*  i’(*(*ord  an*  those  that 

.-how  I’rom  the  L;ein*ral  h*dm*r  onlv.  and  do  not  n(*ei‘ssa ril v 

•  • 

inelnde  ,Mo(*b-'  total  indebtediU'ss. ” 

“().  1  >o  von  elaini  that  Mr.  Mo(‘bs  was  ind(*btt*d  to  vou 

V  •  • 

Ol’  to  the  (’arroll  l’d(*etrie  (’ompany  on  dune  S,  I!)!."),  if 
In*  is  en*dited  with  tin*  eo-t  of  tin*  Strt*t*t  buildiu.i*’ ?”  “A. 

( )n  what  dati* !" 

dnin*  Sth.  np  to  that  tinn*.”  “A.  Is  that  tin*  tinn* 
that  we  eonv(*v«*<l  it  to  Mr.  Warwick.'” 

“(^  Xo:  lliat  i-  t(*n  day-  before.  That  is  tin*  tinn*  you 
aav<*  him  tin*  la-t  I'ln*  thousand  ilollai*  eh(*ek.” 

(’ounsi‘l  foi’  defendants;  “I  submit  that  could  only  In* 
determined  from  tin*  books  of  tin*  eom])auy. 

“(J.  It  would  be  wt*ll  that  w(*  Iiad  the  books  here  before 
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IIS  .-UK  I  lie  li-uivs.  Wliat  I  want  Ki  know  is  what  Mr 
»  arn.ll  iiirans  l,v  his  statfiiicnl  that  after  he  advanee.l  the 
••'leck  el  .lane  S|||,  |,,r  ;i;l.llllil  ihat  then  In'  deelined  to  ad- 
-  vain-e  any  mere  money  to  Mr.  .Meel,s  I.eeause  Mr. 

.-I  .\loel>s  was  In'avily  indeliteil  to  tin'  Carroll  Kleetrie 

^  ^  I  oni|iany.  \\  here  does  the  heavy  indelitedness  come 

C.amsel  for  defendant  :  •••.\f!er'  i  sidmiit  mi^dd  mean 
ilie  day  atler,  or  n  ,,11-1,1  ,„ean  the  !S||,  i,  ,„ie||(  ,m.a„ 
JiJiy  Imic.  \\  (.  Iia\(‘  jitti  llml  dnlc  i\\  all.” 

'  In*  S{M*cial  Maslcr:  “I  will  >/]vv  you  a  slaicnuait  ol*  fa-: 
wliK'li  a)»j)fai-s  Irtaa  ila*  ac'coiints.  As  I  lionn*  it  lu*i-v.‘  it 
wonld  api'ear  that  uilh  tl,..  ,-evis..,l  e,-edlts  in  ||,<.  snspen.se 
<H'eoiml,  and  ineindin-  the  loan  e.\|)e,,.ses  0,1  the  S  Street 
nnd  with  the  later  allowanee  to  .\|,-.  .Meehs  on  the 
snspen.se  aeeonnt  on  the  St, vet  p,-ope,-ty,  whenever  it 

vas  made,  that  that  would  l,av,'  wi|)ed  o,il  this  indehted- 
Iiv.ss  ol  th,'  Can-oil  Kleelrie  Company  and  left  the  Carroll 

\,  '  Vi"  ,*  ai'lvhled  to  him  t,p  to  the  time  when 

•Mr.  .doe.is  l.e-an  t.i  laiy  fro,,,  the  Can-„||  Kle.-t  rie  Co-,, 

I'any  snh.stanlial  ilent.s  as  shown  hy  the  -eiieral  ae- 

coiiiit  wliit'l)  \\a<  licn'iijj  j,,  ( )ct (,)>(. !•  of  I!)].-)/' 

,  <'om.s,.|  fo,-  defendants:  -'I  snlanit.  whirl,  has  ah-ea.Iv 

I(|r!il  I  lied  _  '• 

i  he  S,,ee|;!l  .Masle,  (  i  n  t  e ,-,  m  .si  ‘ '  I  alll  jllst  yd  villy  vo,, 

mat  lor  yo,,,-  heiielit.  I,,  ,,ther  w,,rd.s.  areordin-  to  .Mr  t'a,-. 

mll  s  letter  el  .\pril  Nt,  i„  a.hlitien  to  .Mi-.  .Moehs’  a. . . 

l'■■:v,•een  that  and  th  -  li,-.st  ,.f  .lane.  .Mr.  .Me.'hs  would  htive 

"ved  the  (  ari-.,ll  Kh'elrie  Company  as  ayainst 

v.  n-.,  at  the  satne  ii,ne.  he  y,,t  the  ei-e.lit  „„  ||,e  (t  Street 

Pi'M-rly  of  That  is  the  states  of  the  aeeonnls  at 

t'ic’i!  liriK*. 

( ’('imsol  f.,;-  ilffcndjiiils:  “  \)v  ih,.  1, sli('(‘ls 

The  Special  .Master;  "|!y  the  ledger  sheets  and  the  .s„s- 
j>(‘)is(‘  accoiiiil .  ” 

Counsel  fo,-  defendants;  --.Veu-  the,,,  to  show  that  the 
■•oe  ei  (,t  St  ,-eet  c.„,ld  „e|  |,av,'  I, eel,  |i-,|,-ed  il,  at  that 
tone.  I  snl.imt  ,|,is  staP-me,,,  which  has  alreadv  I.een 
IS.  milled,  sel.tmited  1,  M,-.  Car, •ell  I,.-  ,M .M„e|,„ 
ns  to  tile  co.s;  of  |::|,s  (.)  St,-,.et.  and  which  on  its  faej 
»!‘ai ''  the  >t:iiii))  (»}  lia\’inn’  l)(*(*n  i‘(*(*(*ivo(l  Aii**‘iist  (>  V)lo  ” 

I  he  Special  .Maste,-;  "M'eli.  of  coiirsi',  I  am  not  attemp' 
iinr  lo  e.xplain  the  stalit.s.  I  atn  only  yivino-  ,he  slates  hv 
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lilt*  books.  The  Q  St  root  Ikhiso  ]ia<l  only  been  begun  when 
this  April  1st  stalenioiit  was  n'lulered.” 

Counsel  for  ]»laintilT:  “V(‘S.” 

The  Spi'cial  .Masi(*i  :  “Xo\v,  u])  to  that  time  Mr.  Moebs 
a])]K*ars  to  have  Im'cii  in(h*bt(*(l  to  tin*  Carroll  Hleetrie  Com- 
jiaiiy  in  sonu*thing  over  >:’),()(»().  J.ater,  when  the  Q  Street 
was  tigured,  and  which  you  said  was  August  blh,  at  that 
tinu*  Mr.  Moebs  would  liavi*  wipi*d  that  out  and  made  a 
credit  in  his  favor,  beeansi*  .Mi'.  Mo(*bs  has  no  charges  in 
his  statement  (d*  any  cons(M|nenc(‘  Ix'tween  the  tirst  of  June 
and  tin*  JtMli  of  ( )ctob(‘r,  i‘Xc(‘])t  oiu*  it(*m  of  5^200.  The  whole 
account  aggregates  alxnit  thirty  six  sonu*  odd  dollars,  which 
would  In*  h‘ss  than  the  diffi‘ren('e  between  the  allow’ance  of 
(.)  Street  and  the  cliargi*  items  began  against  him  in  Oc- 
tober.” 

Counsel  for  defendants:  “  I>ut  going  back  to  April  1st,  or 
th(‘ri‘a bouts,  where  the  balance*  was  :sb,()()() - ” 

din*  Sp(‘eial  Ma>ti‘r  (interposing):  “In  which  tin*  (^) 
Stiv‘(‘t  ])ro)M‘rties  were  not  considered  at  all." 

(  ounsel  for  defeunlants:  *‘\Ve  tln*n  have  the  facts  as 
shown." 

d'he  Sp(*cial  Mastei':  “It  was  tlnm  in  ])rocess  of  eri‘ction 
and  it  does  ind  appear  in  the  >tat(‘nn*nt  of  account.” 

'rin*  Witness:  **1  might  sav  fiirtln*r  that  that  statement 
that  you  hav(‘  tlnu'c  does  not  show  a  true  indebtedness  of 
.Mo(‘bs  to  the  Cai'roll  I'Jectric  Comt)any." 

722  d'he  S])ecial  Master:  “You  are  referring  to  the 
(b*neral  ledger?" 

The  AVitness:  “I  am  referring  to  the  general  ledger. 
Just  bv  tin*  same  tokc'ii,  if  Mr.  ,Moebs  had  labor  and  ma- 
terial  in  (J  Stret‘t  unlinisln*d,  just  as  did  the  Carroll  Elec¬ 
tric  Com])anv  for  labor  and  material  in  other  pro])c*rties 
b(*l  onging  to  Mr.  M  »  K*1  >S.  ' ' 

The  Special  Mastv*!':  “d'hat  is  why  tin*  Q  Street  projierty 
was  not  consider(‘d  at  all.  I  think  vou  have  got  the  facts 
clear  before  vou.” 

I>y  Counsel  for  plaintiff: 

“(J.  Does  that  stat(*nn‘nt  that  was  enclosed  in  the  letter 
of  A])ril  1st  show  the  triu*  stati*  of  indebtedness.^”  “A.  As 
of  the  general  ledg**!'.  It  doi‘s  not  include  work  incomi)lete 
or  unlinislied  or  w’ork  unbilled.” 
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“(J.  What  work  wcio  you  doing  Tor  Air.  AIoolis  at  this 
])crio(l/"  “A.  I  can  not  t(‘ll  from  tlio  iiapcrs  hero.  I  liav’e 
not  those,  as  thi‘v  ari‘  not  atT(‘cti‘(l  in  this  case.  Those  ac¬ 
counts  ar(‘  not,  have  not  h(‘en  hronglit  into  it.” 

“(^).  Do  yon  I’eimmiher  any  hnihling  operation  outside  of 
tliese  litth*  oiii's  that  an‘  in  this  suit  that  Air.  Aloebs  was 
doing  in  tin*  (‘arly  pai't  of  Itdo “A.  I  eonld  not  tell  that 
without  having  mv  cost  account  slu‘ets  before  me.” 

( Ib‘('.  :)  At  tin*  same  tiim*  witness  and  Aloebs  were 

building  anotln*r  apartnu'iit  house  on  10th  Street;  he  ad- 
vanc(‘d  mon(‘V  foi*  tin*  const riict ion  of  that  building.  His 
first  advanci*  was  Alarch  ill,  1915,  Fi’cd  A.  Schmidt,  15 
c(*nts.  Other  advanc(*s  went  all  the  way  through; 
7l2.‘l  tin*  last  (*ntrv  (ni  that  aeeonnt  is  Alav  50,  1916.  A 
building  loan  was  S(*cnin*d  on  tin*  10th  Street  prop- 
(*rty.  lb*  cannot  t(*ll  wln*n  t!j(*  first  advance  was  made  on 
that  loan  without  tin*  bnilding  and  loan  asso(*iation  book, 
lb*  has  not  t*hat  book,  'fin*  dat(*s  m(*ntion(*d  bv  him  were 
charg(*s  of  tin*  (’ai’rchl  Fh*cli‘ical  Oompany  for  electrical 
work.  Moebs  conti'acted  on  tin*  construction  of  the  build¬ 
ing.  Of  conrs(*  wit!n*ss  bought  tin*  lot.  He  do(*s  not  know 
wh(*tln*i‘  or  not  Mov*bs  nnnh*  any  advanc(*s  on  account  of  ex¬ 
cavation  and  first  floor  construction  b(*foi‘(*  anv  advance 
from  tin*  bnilding  association  was  available. 

(  b’ec.  illM-l:)  Ml’S,  (’arrol!  did  not  (h*(*d  the  Q  Street 
])i-op(*rty  t<>  tin*  Oan’oll  Kh*ctri(*  Oompany;  she  d(‘eded  it 
to  Wai'wick.  lb*  do(*s  not  know  how  much  r(*nt  had  been 
colh*cted  on  tin*  S  and  '\'  S;i-i'(*t  prop(*rti(*s  prioi-  to  June 
S,  1‘I15.  Ask(*d  if  mon*  i‘(*nt  had  not  b(*(*n  (*ollected  than 
had  be(*n  pai»l  out  on  account  of  (*xpenses,  he  replied,  lie 
would  say  no.  lb*  (lo(*s  not  think  th(*re  was  any  surplus 
at  that  tinn*.  His  att(*ntion  was  called  to  the  stat(*ment  of 
his  answ(*i-  that  at  tin*  inc(*|)tion  of  tin*  T(*nth  Str(*et  propo¬ 
sition,  (h*(*d(*d  to  Ml'.-.  (Mrroll  F(*b.  20,  1!)15,  In*  and  Aloebs 
had  int(*nded  to  tak(*  tith*  in  tln*ii*  own  nam(*s,  but  that  sub- 
s(*(|n(*ntly  b(*cans(*  of  |)c*nding  litigation  affecting  them  and 
tln*ir  p!‘op«*iMy  it  was  agr(*ed  that  Ah*.  Farroll  should  hold 
title  as  trnst(*e;  an  1  was  asked  what  litigation  was  pend¬ 
ing  against  him  F(*b.  21,  1915,  In*  stat(*d  that  In*  had  a  judg- 
m(*nt  of  $2,500  in  a  falsi*  aiu'est  case;  doi*s  not  think  it  was 
])(*nding  against  him  on  F(*bi-nary  1,  1915;  thinks  this  came 
on  right  bi*foi-e.  Asked  if  he  meant  the  judgment  was  ren- 
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(lored  auainst  liiin  a.l'lar  la*  Ixaiuhl  the  lOtli  lail  not  at  the 
tiiiK*  li(*  honu’lit  llr*  (J:  Ik*  (iih*ri(‘(l  “Von  arc  s])oakinij:  to 
nu*  iiKlividiiall V  as  Ilaia-v  K*.  (’arroll;"  and  l)oin<j:  told 
“Vcs,"  rosp(»nd(*d  “  Ta'canso  iny  jndiiin(‘nt  wonld  not 

atVoct  I’d-an(<‘s  (1.  (’ain'oll  in  anv  wav."  'fold  tliat 

•  • 

724  was  tin*  <jm*Mion,  ('onnsol  was  only  tryinn*  to  n’ot  the 
time,  he  r<*iir!e<l  “I  do  not  understand  the  question.” 
'Fold  eonn>el  wanted  to  know  if  th(*i’(‘  was  ;*ny  litigation 
])endinii-  aeainst  lii?n  on  F’ehrnary  20,  Itno  that  was  not 
))(‘ndin'-r  Fehrnai’y  1,  lido:  Ik*  r(‘})rie<l,  tin*  sann*  litiiration 
was  ])endiny:  wlietliei*  or  not  Jnd.irnient  had  hei'ii  rend(‘red 
on  FehiMiarv  1,  In*  was  not  ])”et)ared  to  sav.  'Fhat  litiu'a- 
tion  had  hcen  ]>endiny  Tor  simn*  tinn*  ])rior  to  either  of 
those*  dat(*s.  lie  does  not  rt‘in'*inl)(*r  wlK*n  tin*  suit  was  tiled. 
Ill*  took  an  appeal  tVoin  tin*  jiidirnn*!!!  to  the  Fonrt  of  A])- 
])(“als  and  yaNO*  a  snpei'sedcas  hond.  Ih*  do(*s  not  know 
that  jndynieiit  liad  heeii  ]*(*n(h‘j’ed  lony  ]»]-ior  to  (*itlier  F(‘h. 
1,  llddni’  F«*h.  2n.  ll»l.").  'Fin*  Jn(hj:nK*nt  was  1IM4.  WitiK*ss 
was  then  asked  why,  if  tin*  ^ann*  litiyation  was  p(*ndine',  he 
ehanyed  his  mind  ahont  haviim  tin*  tith*  to  tin*  lOth  Str(‘et 
pi-njKTty  talo*n  in  his  own  name,  lie  r(*prK*d  that  it  was 
oidy  thronyh  ne(M*S'ity  that  the  pi’opcrty  was  not  tak(*n  in 
the  name  of  Moehs  and  himself:  tin*  eompany  makiny  tin' 
loan  r(*fns(*d  to  mala*  the  loan  if  it  was  so  tak(*n.  'Fin*  liti- 
yation  {x'lidiny  ayaiiist  Moehs  at  tin*  tinu*  was  tin*  ease*  In* 
had  ayain>t  (lai’eliner  A  lh*nt  and  om*  with  a  man  nanu*d 
Fatham. 

(  lu*e.  .‘)2o-<  :)  Morhs*  iioto,  end(»rs(*d  hy  ainl  snhseipu^ntly 
|)aid  hy  witn(*s<,  i-ofcrred  to  in  his  answ(*i*  as  used  for  the 
pnrehase*  of  tin*  inth  Sti'(‘et  yi'onnd  was  to  run  not  lonyer 
than  ninety  days.  Dni'iny  that  ])(*riod  tin*  expense*  e>f  the 
pre*]iminary  hnildiny  ope*rations  we*i-e*  me*t  hy  the  hnileling 
anel  loan  a>soe*iat ieni.  'F1k‘V  paiel  the*  meme*v  eeiit  e*ve*rv  time 
Moe*hs  maeh*  an  a] iplieat ion  for  it.  Aske*el  if  the  ])ayiiu*nts 
wei’e  not  stipnlate*el  to  he  made*  at  e*e*rtain  stages  e)f  the 
woi'k,  Ik*  said  it  was  his  i-e‘e'olh*e't ion  the*  payme*nts  ayreeel 
upon  with  the*  hnildiny  and  heaii  asse)e*iat iem  we*re  to  he 
maele  at  time's  re*e|ne“ste*el,  the*  amenints  of  which  we‘re  tee  he 
tixe*el  hy  expe-l'ts  se'iit  tee  the*  pre*mise*s  hy  the  hnileliny 
72'>  anel  hean  assoe-iat iem.  lie*  kne*w  that  it  was  reepiire‘d 
in  e‘ae-h  e'ase*  te)  ye*l  the*  ins])e*etoi’  tee  ye)  ii])  anel  tiyiire 
he'fore*  the*  ])ayme*nt  was  maele.  'Fhe  leean  they  ye)t  and 
asked  for  was  .^ir),()()0.00.  Referred  to  the  statement  of  his 
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ans\v(‘r  as  to  liis  aiiroiMiK'iil  with  Moohs  al)oiit  erecting  the 
l)iiikliiig  I'oi-  .■),()()()  and  asked  what  the  agreement  was, 
he  said,  tlie  aui*c‘(*nu‘nt  was  that  tliev  were  to  hnv  the  lot 
jointly,  liall*  Mo(*hs'  money  and  halt*  his,  and  borrow  the 
amount  oi*  Mo{‘l)s'  estimate.  Moehs  said  he  could  build  it 
l*or  $15,0(10  and  thought  he  could  get  the  loan.  Moebs  said 
h(‘  had  tim'd  to  gel  tin'  loan  and  did  not  get  it;  and  witness 
tlieii  said,  “Let  nu'  takt*  it."  lb*  succeeded  in  getting  it 
from  the  Ibiilding  .Association.  'I'ln'  agreement  was  they 
were'  going  to  build  the  jiroperty  and  sell  it  and  divide  the 
jirolits  or  losses  oiu'  half  each.  Keferred  to  the  statement 
of  his  answ(*i'  that  he  had  ])ermitted  one-half  of  Moebs’ 
claim  for  (*xcess  of  cost  $(>.‘10. 04  to  stand  as  a  credit  in  favor 
of  .Mo(‘hs  on  till'  hooks  of  tin*  Larroll  Kh'cti’ic  Company,  to 

which  Moehs  was  hi'avilv  indi'bted,  and  asked  if  he  also 

•  • 

chai‘ged  .Moehs  on  the'  hooks  of  tlu'  Cari’oll  Klectric  Com- 
])any  with  one-half  of  tin'  cost  of  tin'  lot,  he  said  “Sure.” 
'rin'  Can-oil  fih'ctric  C(nnpany  was  (h'aling  with  .Moehs  as 
a  hnildei-  and  Moehs  was  (h'aling  with  him  as  an  individual. 
'Tin'  Carroll  Lh'clric  Company  would  chargi'  him  and  he 
would  s('nd  .Moehs  a  bill.  ()in'-half  of  ('ach  bill  was  to  be 
paid  by  him  and  tin*  otln*i-  half  by  .Moc'hs,  oi-  I'ather  Moebs 
slnndd  have  tak(*n  it  all  out  of  tin*  loan,  the  amount  of 
.Mo('l)s'  estimali*  to  the  ('arroll  fdectric  Com])any  but  he 
did  not,  so  th(*y  \\(*i-(*  again  foi-(‘(*d  to  crc'dit  .Moebs’  account 
with  one-half  of  it,  and  oin'-lialf  of  it  was  charged  to  wdt- 
iK'ss'  ac'coiinl.  Moehs'  account  was  chargc'd  with  the  elec- 
ti-ical  work  in  that  case,  and  In*  was  tin'll  giv(*n  credit  for 
oiii'dialf  of  it.  It  is  liis  impression  that  tin*  e.xcess  carried 
t(*ntat i\’('ly  inclinh's  tin*  loan  charges.  Witness  has 
72()  not  got  the  loan  stat('nu*nt. 


( Iiec.  .‘)27-!L)  (^tiK'st ioiied  by  tin*  Spi'cial  .Master: 

Il(*  said  tin*  loans  on  S  and  4'  Strc'ets  were  made  by 
F]-aiik  K’awlings.  'rin*r(*  was  no  loan  on  (^)  Street.  The 
loan  on  loth  Str(*(*t  was  mad<*  by  tin*  Washington  Si.x  Per 
(\*nt  P(*rniain*iit  Puilding  and  Loan  Association. 


Kxamination  resumed  by  counsel  for  plaintiff: 

WitiU'ss  stall'd  In*  still  has  the  'rabulating  (.’ompany 
bonds.  .Mrs.  ('arroll  jiractically  went  on  the  supersedeas 
bond  for  him  in  the  case  they  referred  to  by  giving  se- 
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ciirities  for  it.  Askocl  wliat  soeiiritios  she  nave,  lie  said 
Note.*'  Asked  which  note  that  was,  lie  said  he 
tliOLiiht  it  was  the  llvi’iie  note,  th(‘  ^‘J.oOO  Hvrne  note.  She 
turned  that  over  to  him  and  said,  “l\se  it  as  if  it  were 
your  own  property,"  and  th(‘y  olferi'd  that  to  the  bonding 
company,  and  they  aci'cjited  it.  I'hat  note  was  held  by 
them  during  the  time  tin*  casi*  was  jieiiding  in  the  Court  of 
Api  leals.  lie  does  not  know  tin*  nani(‘  (h‘  the  Surety  CVim- 
pany.  'fhe  jirincipals  on  the  ]>ond  were  Harry  K.  (kirroll 
and  Louis  Carroll,  he  thinks.  The  note  was  returned  to 
witness  after  the  liiial  settlenumt  of  the  case,  that  is,  when 
the  Judgment  was  set  aside  by  the  Apjiel-ate  Court. 

(liec.  520-30:)  ^Irs.  Carroll  was  eigliteen  when  she  mar¬ 
ried  witness:  Thev  were  married  in  1011.  She  derived 
the  jiropei’ty  or  money  which  she  put  into  these  properties 
under  the  wills  of  lim*  grandfather  and  grandmother,  hied 
hen*.  Frank  d.  liui>pert  and  John  J.  ILipjiert  were  the 
exi*cnlors.  Her  motln*!’  was  ap])oint(*d  as  guardian  to  re})- 
reseiil  her  inten*sts  in  a  ])iec(*  of  ])rop(‘cty  that  was  found 
a  nnmber  of  years  aft(‘r  the  (h‘ath  of  lu'r  gi’andfather ;  that 
is  the  onlv  guardian  he  I'ver  lu*ard  of  in  making  the  settle- 
nieiit  with  her.  The  jiroperty  dei'ivt'd  from  her  grand¬ 
parents  was  not  turned  ov(‘r  to  her,  she  only  got  the 
727  niom‘V.  Her  grandfather  settled  his  i‘state  at  so 
niaiiv  dollars  at  his  death  manv  vears  ago,  and  that 
was  to  be  investi'd  and  accumulatt‘d  and  to  be*  paid  her  upon 
her  maturit V.  1  ler  grandmotlu*!-  died  and  did  the  same  thing. 
In  the  nu‘antime  she  was  to  have*  a  portion  of  the  income. 
In  11)12,  when  the  ^oOO  and  .'72,r){)()  not(‘s  W(‘re  bought  from 
Mr.  luiwlings,  all  the  projierty  had  b(‘(‘n  turned  over  to  her, 
am!  any  money  due  her  had  been  })aiil  to  hei’  by  the  execu¬ 
tor  of  the  estate. 

(Lee.  2.50-5:)  Moebs*  stat(*ment  on  account  of  the  Q 
Street  ])ropi*rty  was  n‘ci‘ived  by  witness  on  August  b,  1915. 
It  came  in  tin*  mail  of  the  Carroll  Klectinc  (’o.  when  it  was 
opi‘ned  by  mistake  and  stamped  there  a])])arently.  He  did 
not  notic(*  anywlu‘re  in  that  statement  an  item  for  builder’s 
])rotit  or  commission.  Ib*  did  not  ask  Moebs  whether  there 
was  included  tlK‘i-c‘  any  builder’s  commission  or  profit  to 
him.  Askeil  if  he  ])ersonally  sup(‘rviseil  the  construction 
of  the  Q  Stri'et  ])ro])erty,  lu*  rejJied  he  had  something  to 
do  with  the  construction  of  it.  Asked  if  his  answer  to  the 
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otToct  that  h(*  had  not  soimlit  to  vtM’ifv  Moc‘1)s'  statomoiits 
with  rospoct  to  the  S  Street  and  T  Street  property  apply 
also  to  the  Q  Street  ])ropei’ty,  h(‘  answered:  “Xo,  as  to  the 
Q  Street  property  1  inad(‘  some  (‘lu'ekin,!;-  ii])  record  to 
satisty  inys(*lt',  no't  so  inm'h  as  to  tin*  pro])rii*ty  of  Moehs’ 
eliar^’i's  hiit  as  to  wlmt  tin*  hnildiim'  was  worth,  when  we 
we’e  eonsi(h*rinu-  trading'  it  to  \Varwi(*k.  Asked  if  he  then 
inv(‘stin‘at(*d  sonn*  of  the  it(*ins;  he  r(*])lied,  “Yes,  in  a  g’on- 
(*i’al  wav  onlv."  Ask(*d  tin*  i-(*sntt  of  that  investigation,  he 
answ(*red,  it  h*ft  him  in  a  satisli(‘d  frame  of  mind  that  the 
hnilding*  was  all  i*i,ght,  and  if  In*  eonld  trade  it  in  for  $10,- 
000  it  wonld  he  a  good  ti’ade.  Ilo  did  not  lind  anv  instance 
in  which  any  it(*m  had  h(*(*n  ))ad(h*d.  IK*  never  compared 
anv  calcnlations  that  In*  made  with  the  hill  i*endered 
7‘iS  l)v  Mo(*l)s,  “In  fact  1  do  ind  think  I  had  the  hill  at 
that  time*."  Ask(*d  if  In*  nnnh*  any  inv(*stigation  from 
the  various  ))i*rsons  who  fnrnisln*d  supplies  and  labor  to  as- 
cc*rtaiii  wh(*tln*r  tln*y  w(*]'i‘  j)aid  tin*  amounts  stat(*d  hy  Moehs 
in  his  statem(*nt.  In*  i-(*])lied  In*  thought  he  did,  for  the  rea¬ 
son  that  he  thinks  Warwick  i‘e(piii’(*d  that  the  pro])erty  he 
fr(*e  from  lic*ns  and  not  for  tin*  ])in’])ose  of  detecting  any 
wrong  in  Mo(*hs’  hill.  IK*  wanti*d  to  find  out  if  there  were 
liens  against,  that  is  all.  IK*  nnnh*  sonn*  iinpiiry  and  satis¬ 
fied  Warwick’s  ag(*nts  that  tin*  ])lac(*  was  fi-ee  of  enenm- 
hi'ance.  Ask(*d  if  anv  hills  foi’  mat(*i‘ials  or  labor  for  the 
items  on  tin*  statenn*nt  conc(‘i‘ning  tin*  (j)  Street  ])ro})erty 
were  rendered  to  him,  or  tin*  (kirroll  l*h(*cti’ic  (\)m])any,  or 
Mrs.  Carroll,  or  weri*  tln*y  all  r(*nd(*i'ed  to  Moehs,  he  said 

he  nevei’  saw  juiv  of  tin*  hills  in  anv  of  tin*  transactions 

«  • 

until  they  got  down  to  the  12th  Str(*et  hnilding.  Asked  if 
it  was  not  a  fact  that  the  deed  to  Mrs.  Carroll  fi*om  AVar- 
wick  omitK*d  to  disclose*  the  fact  that  sin*  was  trustee  for 
the  Cai'roll  Kh*clric  Company  oi*  foi-  whom  in  fact  sin*  was 
tiaist(*e;  he  said  it  had  neve*]*  hceni  conceded  sin*  was  acting 
as  trustee*  for  anvhodv.  Ask(*d  if'  she  Inelds  title  to  tin* 


ti’iisteeship  j)roi)(*rty,  he  answ(*r(*d,  “She  does,  and  she  did 
until  the  time  we  made  tin*  settlement,  and  this  suit  fol¬ 
lowed  right  afterward  and  we  could  not  make  a  settlement. 
Air.  Eashv  Smith  advised  that  no  settlement  he  made  or 
anything;  just  sto])  as  we  were;  Airs.  Carroll  took  title  to 
the  12th  Street  property  primarily  on  account  of  the  judg¬ 
ment  given.  At  the  same  time  she  had  not  been  settled 
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with  Oil  tin*  Str(*(‘t:  we,  liod  nn  hill  from  Mochs  or  any- 
tfiiii.U'.  All  that  sh(‘  lia<l  do  was  to  s^r)i)()  ;nid  tht'  cost 

of  tlu‘  hiiildiuii-,  and  we  had  in*  (M»t  ni‘  tin*  hiiildiiiL;’,  so,  look¬ 
ing  out  tor  her  interest,  as  I  said  to  brother,  ‘We  will  put 
it  in  th(‘  wife's  name  until  this  tliiim’  is  setth'd’’ 
721)  (  l\ee.  dd.'J-o:)  M  i-.s.  (’nrroll  advanced  no  money  in 

the  case  of  the  lllth  Stri'cl  prop(*rty.  Asked  if  she 
had  anv  monev  at  that  tiim*  aft«‘r  pavinu’  over  the  check 
for  $M)4  on  acc(uint  of  the  Street  property,  he  answeri‘d 

“Vcs."  Asked  if  hv  this  answ(‘r  he  meant  the  moiu'vs  lu‘ 

•  • 

liad  of  hers,  he  answercMl  “and  imh'pcmdent  of  those". 
Ask(‘d  if  sh(‘  had  monev  eiioimii,  indeiumdent Iv  (d‘  those 
amounts  that  lie  lunl  of  hers,  to  purchase  tin*  loth  street  lot 
at  the  time  it  was  purchased.  In*  answered  “Ves." 

“(^).  Will  you  ii(*t  tin*  eln*cks  that  W(*r(*  to  1m*  pr(Mluc(*d 
her(‘ 1  would  like*  to  ask  you  alMUit  those*."  “A.  Which 
checks  were*  those*.'" 

Ih*lat  iin.^-  tee  t  his  inve*>t  me*nt  ae-e*<»uut . "  “.\.  1  think 

most  of  the*m  are*  in  this  little  e-ln*ck  hoe>k  not  tin*  e'ln*cks, 
hut  the  stubs.  The*  che-cks  are  all  ueein*." 

(k)uns(‘l  feer  el(*fe*udants :  “Veui  nu*an  .Mrs.  (kirroH's 
ch(‘('ks,  .M  r.  ( ’arusi .'" 

Counse*!  fe)r  plaintiff:  “Ve*s." 

Counse*!  for  de!*(*nelants :  “Se*are*li  has  hee*u  maeh*  fe>r  the* 
checks  t h(*ms(*l\’e*s,  aiiel  we*  ha\'e*  he*e*u  iinahh*  te>  liinl  tlu*m. 
We  have*,  he>we*Ve*r,  the*  che*ek  heeeek  with  the*  stubs,  anel  we* 
liavt*  the*  bank  benek  whie'h  e-aii  be*  e*he'e*ke*el  up  with  the*  cln*e*k 
stubs,  showiim*  the*  withelrawals  e>f  those*  ]»artie*ular  ameeunts 
t’re)m  the*  bank  em  tin*  elate*s  eh*sii.:uate‘el  by  tin*  stubs.  In 
othe*r  weu’els  a  “savings"  ace*euint  book." 

d’he*  S])e*e‘lal  .Maste*r  :  “  Ainl  all  the*  withelrawals  are*  shown 
sc])arate*ly .'" 

(kuiiise*!  feu*  ele*fe*udant  s :  “.\nel  all  tin*  withelrawals  a.re' 
shown  se*parat(*ly. " 

(V)unse*l  fe>r  ])laintiff:  “1  weudel  like*  to  se*e*  the*  e‘he*e*k 
l)Ook. " 

(Tin*  clu'e-k  beeok  was  hanele*el  tee  e‘emnse*l  feer  ])lain- 

t  i  ff . ) 

ToOeJcTdl  (  I\e*c.  d.'k*):)  r>e*im4'  i‘e*fe*rre*el  tee  the*  state*m(*nt 
of  his  answe*]*  that  he*  ainl  Me)e*bs  se*('ui‘e*el  West 
to  prepare  plans  feir  the  're*nth  Stree't  apartme*nt,  ainl  askeel 
if  lie  saw  the  tilans.  In*  auswe*red,  V(*s.  He  elex's  md  think 
lie  discussed  them  with  West,  AVest  prepared  them  under 
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tlio  (liiH'c't ion  of  Mr.  Mocbs.  Ih*  knows  llinl  l)v  Moobs  toll- 
in<;’  him,  l)y  talking-  witli  \V(‘st  about  it,  and  by  luhni*:  in 
his  oni(*(*,  too  h(‘  l)t‘!i(‘V(*(l,  and  sooini;’  him  woi’k  on  them. 

(Ree.  d.d.l-d.*) : )  Askc'd  if  the  tilth  Stnnd  ])nildim*'  was  not 
practically  a  in‘w  l)nildinLi-,  h(‘  rc])li(‘d,  oiu'-lialf  of  it  is 

])ractically  in^w.  He  actinu’  with  Mo(‘l)s,  (niuai^HHl  West  to 

])r(‘pare  tin*  plans  for  that  bnildini;’  aftm*  writini^*  to  one 
or  moi’e  otlnn-  archit(‘cts  in  tin*  city  about  it.  Aski'd  what  he 
meant  bv  “actiim-  with  Mr.  Mocbs;"  did  In*  actnallv  talk 
to  West  about  it.  In*  answ(*i-(‘d,  “Yes,  I  work(*d  with  West, 
worked  out  a  lot  of  tin*  (h*tails  with  him."  Ask(*d  who  ])re- 
]>arc*d  tin*  j)lans  and  tin*  woi'kinu’  (h‘awinL:,s  and  the  l)lne 
pi’ints.  In*  said  In*  thoiiLilit  West's  nann*  was  on  tln‘m.  lie 
knew  W(‘st 's  nann*  was  in  tin*  ])aper,  tin*  Hv(*nin.n'  Star,  as 

bein.u'  tin*  ar(‘hit(*ct  of  tin*  bnildiim".  lb*  has  a  pros))(‘ei us 

down  at  tin*  ofliei*  with  a  co\(‘i-  with  W(*st 's  nann*  on  it. 
Ask<‘d  who  snp(*r\'is(*d  tin*  (*i-(*ction  and  const  rnction  of  the 
lllth  Str(*(*t  prop(*rty.  In*  said  a  man  by  tin*  nann*  of  X(*(*ly. 
Ask(*d  if  In*  and  Mo(*l>s  did  not  ha\'e  soTn<*thin,i;‘  to  do  with 
it.  In*  answ(*i’ed  \  (*s.  X(*«*ly  woi’ked  for  Mo(*bs.  Wtin(*ss' 

brotln*!*  startl'd  n(*i;-ot  iat  ions  with  Mr.  Warwick  foi*  tin* 
trade  of  that  ]n-op(*i'ty  and  wilnc'ss  finisln*d  it.  'rin*y  first 
looki'd  at  tin*  prop(*rty  about  fonrt(*(*n  months  Ix'foi'c*  tln'y 
bon.uht  it.  It  was  shown  tln*m  by  .b'ssc*  W.  R’awlinys  of  tin* 
Fi’ank  d\  Rawlinys  ( ’o.  and  In*  of  coursi*  ti‘i(*d  to  s(*ll  it  and 
it  was  tln*n  ln*ld  for  4'hey  wen*  looking’ around  for 

a  biiildinu’,  to  build  foi*  their  honn*,  and  so  forth,  and  he 
went  11])  with  I\awliim's  onc(*  oi*  twice*  and  looked  at  it, 
732  and  his  brotln*r  wi'iit  iij)  with  him,  and  tln*y  could 
not  s(*(*  it  for  tin*  pi’ici*  Rawlin_i;s  was  holdini;'  it  for; 
he  thinks  it  was  1'heu  tw(*l\’(*  oi*  fourt(*(*n  months 

aft(*rward,  tin*  dati*  that  Warwick  h«*eame  the  own(*r  of  it 
in  sonn*  trade*,  Warwick'  approa.cln*d  witin'ss'  bi'otln*r  eni  it 
and  his  lirotln'i*  told  Wbirwick  to  s(*(*  witni'ss,  win)  always 
looked  aft(*r  those*  thiim’s.  Anvwav  his  bre)tln*r  bre)ui»'ht 
Warwick  in  e)ne  mornim*'  and  said  In*  wanted  te)  talk  to  him. 
AV  arwie*k  said  In*  would  like  to  se*ll  to  him;  and  it  was  _i»’e)- 
ini^  aloni;*  feir,  he*  did  ne)t  know,  thre'e*  or  four  we*eks  be*fore 

they  actnallv  iie)t  de)wn  to  make  an  e)iT(*r. 

«  • 

Asked  by  tin*  Maste*]-  he)w  loim’  be*fe)i*(*  tin*  de*e*d  were  his 
ne,<>'e)tiations,  he*  said,  he*  thoiiuht  a  me)nth  we)uld  be*  ce)n- 
servative. 
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Askvd  wliy  tli(‘  j)r()|)(‘i-ty  \v;is  ('niiv(*y(Ml  to  Mrs.  Carroll 
instead  of  himself  and  his  hi-otlno’,  he  said  in  the  tirst  ])laee 
she  had  a  suhstantial  inleiTst  iiy  rrascm  of  tin*  (^>  Sti’ec't 
pro])erty,  and  S(‘(*oiMlly  his  Carry  suit,  'riiey  were  expect - 
ini;’  to  hoi-row  and  to  ti’adr  this  llat  that  Mo<‘l)s  was  u’oinic 
to  hnild,  and  if  they  put  it  in  their  (ovn  name  they  eonld  not 
h(»rrow  a  dollai'.  Mi's.  (’ai'rolTs  snl>stant ial  interest  in  th(‘ 
Stre(‘t  pi'operty  was  to  the  tim<‘  of  Moi'hs*  hill  and  the 
lot.  Counsel  statinii’  he  nndei’sto(»d  witiu'ss  to  .say  in  his 
answer  to  the  hill  that  Mrs.  (’ari'oll  had  sold  tin*  (J  Sti’(‘(‘t 
j)rop(‘rty  t(>  witness  and  his  brother  On*  $501),  he  i'e])li(*d: 
“'Fhat  is  all  I’iyht,  hnt  we  had  not  paid  a  dollar  for  it.  We 

did  not  know  what  it  cost  oi-  aiivtliiim*  ahont  it.  Moehs'  hill 

• 

had  not  conn*  in:  looking  upon  it  as  js;)^()()()  phis  the  lot,  and 
th(‘n  $5(M)  to  her."  It  is  ri^lit  he  had  stated  that  In*  and  his 
brother  were  to  take  the  Str<*et  pro)»erty  off  her  hands 
and  ])ay  ln*r  hack  whatexcr  sin*  had  put  into  it  of  her  funds 

and  tln*n  uiv(*  ln*r  for  lettinu'  Ask(‘d  if  the  onlv 

*  • 

(*xt(*nt  of  her  intei'est  was  net  tin*  fact  that  the  (’ar- 
roll  elect  ric  <  'ompaiiy,  or  wit  n(*ss  as  t  In*  case  may  he, 
oW(*d  hei*  some  >4  and  tin*  Ml;  he  a nswei'ed,  “pins 
tlu*  cost  of  tin*  hnildiny".  Ask(*d  it*  In*  was  not  yoin,n'  t<> 
])ay  for  tin*  cost  (d*  tin*  hnildiim'.  In*  answer(*d,  Vt*s  wln*n 
hnvinu*  it  from  h(*r.  Aske<l  when  in*  hoimht  this  for  $50(1, 
h(‘fore  In*  sold  it  to  Warwick  or  aft(*rward.  In*  answered 
“Oh  Xo,  it  was  hefoi't*.  We  have  a — 1  do  not  know  whether 
it  is  a  loniihand  in»t(*  or  what  it  is.  hnt  it  is  in  writiim- — 
that  W(*  Wert*  yoin^-  to  |)ay  ln*r  tin*  total  c(»st  of  tin*  prop¬ 
erty,  tin*  lot,  and  Mot'hs’  hill,  and  above  all  <d’  that  sin*  was 
to  u'ct  $500  net  )>rolit  to  herst*lf".  Ask(*d,  so  that  sin*  was 
out  of  any  loss(*s,  cont inii(*nt  oi*  (dln*rwis(*,  provided  the 
Carroll  ej(*ctiMc  (’ompany  was  yood  ft)i*  it,  was  not  that  s(», 
he  re])li(*d  V(*s.  Ask(*d  was  not  ln*r  whole  interest  in  tin* 
matt(‘r  of  tin*  sale  $500,  he  :niswered  ‘Ah*s,  and  In  i;et  hack 
her  mom*y,  live,  six  or  seven  thousand  dollai’s:  she  had  not 
been  ])aid  anything."  Ask(*d,  “How  does  sin*  y(*t  that 
hack."  he  answeri*d,  “wi*  would  havi*  paid  ln*r.  Wln*u  wt* 
])()Uii‘ht  tin*  12th  str(*(*t  ]>rop(*rty  wt*  had  to  put  up  so  mueh 
cash  to  i*iv(*  Mr.  Warwick.  Wt*  did  not  havi*  tin*  moin*y  at 

that  time  to  huv  Mrs.  Carroll  outi'iuht.  so  it  was  anr(*(*ahle 

«  ^ 

to  let  iis  ])ay  her  aft(*rward." 

“Q.  Do  I  uu(U*rstand  then,  that  the  idea  was  that  you 
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could  not  swing  tlic  AViu  wick  deal  il'  you  had  to  pay  ^Ir. 
Warwick  liis  cash  ])ricc‘,  hut  ii*  lu'  would  take  the  Street 
lot  ill  as  ])art  payuuuit,  lluai  you  could  ])ay  him  and  then 
later  ou  voii  ('oiild  take  cari*  (*1‘  Mi*.  Mo(‘l)s  and  Mrs.  Car- 
roll’s  $5(H).  Is  that  the  eii‘ciiuistanc(‘s “A.  Xo,  that  is 
not  the  ('ii’cumstances." 

Ask(‘d  to  (‘Xplaiii  uiori*  fully,  la*  said:  Wai'wick  sought 
tli(‘  (^)  Str(‘(‘t  |)i‘o|)(‘rty  and  uuah*  tla*  ofO'r:  Warwick  liked 
the  Q  Sti-(‘(‘t  })rop(*rly.  It  was  (‘alhnl  to  Warwick’s 
7‘)4  att(‘utiou  soiU(‘  time  ah(»ut  a  mouth  before  it  was 
actually  doedod  to  him.  Asked  if  just  about  the  time 
il  was  compl(‘t('d  iu  the  rough,  la*  said  la*  did  not  know  that. 
Ask(*d  if  eouns(‘I  uiaI(*rstood  that  tin*  pi'opositioii  about 
tla*  Str(*(*t  ])roiH*i‘ly  caiia*  from  Wai’wic'k,  he  answered, 

^  (*S. 

“(J.  'riiat  la*  would  Id  \<>u  ha\a*  tla*  llltli  Sti‘(*et  property 
at  a  ('(‘rtaiu  tigiiiM*  if  you  would  give*  him  tla*  Street  at  a 
e(*rtaiii  tigiiri*.’"  “A.  That  was  his  off(*r.” 

Ask(*d  if  cori‘(*d  that  iu  (»r(h*i’  to  do  that  la*  purchased 
tla*  Str(*(*t  from  Mrs.  (’ari’oll  for  .'t^oOO  profit  to  hei*,  he 
answered  that  was  right. 

“(J.  And  I  still  (iuit(*  don't  m*(*  why  an  int(*r(‘st  of  Mrs. 
(’arrolTs  was  s(‘rv(*(l  l)y  ha\'ing  tla*  llMh  str(*(*t  iirojierty 
('onvey(‘d  to  la*r.'”  “A.  ^^)U  do  not  s(‘e  that  interest?” 

“  .Mr.  ( 'am si :  Xo." 


*  # 


Was  it  f(U‘  la*r  prot(*ct ion "  “A.  Of  course,  for 

la*!’  prot(*ction  ;  for  no  oth(*r  r(*ason.  Sla*  had  inv(*sted  six 
or  sev(*n  thousand  dollars  in  a  pi(*c(*  of  |»i‘op(*rty,  all  her 
own  mon(*y.  1  ask(*<l  la*r  to  (h*(*d  that  to  h(*i'  hi*other-in- 
law,  you  might  put  il  thal  way-  no,  I  havi*  not  handled 
la*r  inonoy  that  way;  I  ha\’(*  pi()l(*d<‘«l  h(*r."  Ask(*d  did 
la*  sa\'  >h(*  was  iu  six  or  s(‘\'(‘U  thousa.ial  dollai’s,  he  answered 
hv  lla*  ('osl  of  lla*  lot  and  .Moohs’  hill.  Asked,  “She  did  not 
]»ay  Mo(*hs’  hill?"  la*  said  an^w(*r(*d  “Wdiat  she  did  not  pay 
sla*  was  liahh*  for." 

Jiy  the  Sp(.*('ial  Master: 

She  hougiit  tla*  lot?"  “A.  Ves." 

Aial  ])aid  how  much  foi-  il  ?"  “A.  Around  $1,500.” 

“().  And  then  sla*  gave  vou  $S()4  cash  did  she?” 
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T.').')  ( ’oun''rl  t'oi'  plaiiil  ilT:  “Xt>,  llint  wi'iit  to  hiiv  the 

lot.*'  “A.  Vos.*’ 

“(J.  She  \va>  ill  ‘Jon  wliicli  >lio  )>ai<l  I’oi’  tli(‘  lot,  and  she 
execnliMl  a  tni^t  oi-  hnildinn-  loan.’"  “A.  Xo  trust  on  it 
at  all.  She  >ay'-  to  me  ‘limn*  is  live  oi-  six  thousand  dol¬ 
lars  woi  tli  el'  >ecuritie>;  liyi »ot  lieeat(*  tln'in  and  hnild  the 

hnildinir.' 

liy  ( ’onn>el  foi-  jilaintilT: 

*•<).  Did  she  reallv  >av  that  to  von.'"  “A.  Ahsolntelv 

w  •  •  *  * 

so. 

‘•<J.  Where  \va>  the  s.").()(H)  or  wol’th  ot*  seen I’i ties 

“A.  L(*l  n-  lake  and  sec*  it'  she  ha>  them.  Wr  added  them 


^'e^.  we  ad<h‘d  them  lip,  hiit  <>1*  it  was  ail  in- 

deht»‘dne>s  el'  xeiirs  to  Mrs.  (’arroll.  Do  von  mean  that.' 

•  • 

^'on  have  totilied  that  that  eon-i^ted  of  real  (‘stat(‘  notes 
(»r  and  iiidehtediio"  on  a  rminin^’  hons(*hold  aeeonnt 

of  ahoiit  .<1.0011.  ;nid  part  ea>h  yon  t lanst'ormed  into  some 
'rahiilal  iiiii  Machine  (’oiiipany  honds  to  tin*  (*xt(*nt  ot*  some 
Jsl.;;oo."  ••  A.  h’hat  -av(‘  nie'<;.0-|S." 

liiii  it  did  in»t  Liive  vcni  .<().04S  worth  of  s(*enriti(‘s 

V  •  •  • 

that  vcm  Were  to  tni-n  into  moin'V.’"  “A.  ddiev  were  notes 

•  •  • 

and  hoiicD  c'xccj »i iim'  oin*  item  of  money  sin*  had  actually 
advan«'c*d  on  my  account." 

W(‘ll,  until  yon  hoimhl  this  'rahnlatini;'  Machine* 
Company  homD  with  it.  that  amomit(‘d  to  over  $6,000  did 
it  not  -  of  the  sii.ooo.’”  “A.  $:h04S,  yes.” 

766  *•<)  ^'on  said  she  ."aid  to  von  *II(‘r(‘  are  tlu‘se 

V  « 

><‘cnritie>:  nn  and  ^’et  moiH‘v  oji  them.’  Von  had 
•  *  • 

them  all  the  time  didn't  yon.'"  “A.  Ves,  hnt  that  was  an 
;ii:re(*ment .  I  am  tryiim’  to  <‘\plain  that  that  is  tin*  way  I 
was  to  u<*t  thi"  moin*y." 

“().  lint  tin*  laniiinmc*  wa^  voni's.  ^'on  said  Mrs.  Car- 
I'oll  said  ('(*itain  word"  to  yon  and  I  am  c|in‘slionin,i;‘  yon 
ahont  that  stat(*nn*nt.  .\nn»nn’  tln*"(*  securities  that  yon 
W(*rt*  to  n<<*  to  hiiy  thoe  ] >ro) n*rt i(*s  was  a  noti*  for  $2,500 
whic'h  wa"  hypett ln*<*at(*d  with  tin*  hondiim'  company,  was  it 
not.’"  ‘*A.  I*(*rhaps  in>t  at  that  tiiiK*." 

“(^>.  Dmi't  yon  know  it  was  at  that  time?  Don't  you 
know  that  was  iiivi*]!  to  tin*  s(‘ciirity  (‘om])any  at  tlie  time 
you  took  your  a]n>eal  and  that  th(‘y  k(‘pt  it  until  late  in 
?\Iarcli  of  1015;  you  have  already  testilied  to  that  today?” 
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“A.  I  liavc  110  (k‘sir(‘  \v]ial(‘V(‘r  to  (.‘liaiiiiv  aiivtliiiiii'  1  have 

o  •  o 

sai<l.  I  am  trviiii;-  to  t(*ll  tlu‘  truth  as  lu^ar  as  I  can  see  it.” 

(  I\*e(*.  54.‘»-7:)  4'li(‘re  was  notliinti,'  in  the  eoiiveyanee  to 
Mrs.  (’arroll  of  tli(‘  'rw(‘lftli  >tre(‘t  pro|)(‘rty  to  show  Moebs 

or  aiivhodv  (‘Ise  that  she  it  in  trust  for  the  Carroll 

•  • 

I‘h('('tri(*  ('().  “Mo(‘hs  kn(‘w  notliinii'  al)ont  tli(‘  t raiisaetion.” 

^'(>11  say  in  yonr  an>\ver,  paui*  1(5,  lint*  ‘Jo,  that  Mr. 
.Mo(‘l)s  snhmitt(*(l  to  tin*  (’arroll  Mlt'ctrie  Coinjiany  a  hid 
for  the  (‘oust rnetion  of  tin*  iin|>rov(*nu‘nts  on  said  real  estate. 
Was  that  i)id  snhniitted  in  writing.”’  “A.  Xo,  I  would  sav 
in  writiiii*',  y(‘s ;  in  li,<*nr(‘s,  yes.” 

Ilavi*  yon  any  written  hid  of  Mr.  Mo(‘l)s  in  yonr  pos¬ 
session,  wlietln*!'  in  tin*  form  of  liiinr(*s  or  otherwise,  for 
the  (‘oust rnetion  of  tin*  IJth  Str(*(*t  pi’operty.'”  “A. 
757  ( )tln‘r  than  li,i;niH*s 

“().  Anv  kind  of  a  hid.’"  “.\.  Vi*s:  I  have  a 

V  • 

hona  tid(*  v(*rhal  hid  that  In*  madt*.” 

"(A  Ihit  1  am  asking-  von  wln*th(*r  von  have  anv  kind 
that  is  not  V(*i‘hal.’”  “A.  And  In*  put  that  in  lii^aires  and 

I  have  those  rn4nr(*.>  if  tln*v  have*  not  h(*(m  d(‘st rov(‘d.” 

"(J.  W’ill  yon  prodinn*  them/"  I  will  have  to  bring 

a  hriek  wall  up  ln*r(*  if  I  do.  1  can  photograjhi  them,  per¬ 
haps.” 

'riiis  hid  was  on  t  In*  wal  1  t  ln*n  /  ”  "A.  It  is  all  right. 

It  had  tin*  (*ff(*et  of  t»*liing  tin*  ('arrolls  that  he  eonld  do 
something  for  jfKkhhtk  wln*th(*i‘  on  a  wall  or  a  piece  of 
pap(*r.  ” 

Counsel  for  detendants:  “The  record  is  verv  indefinite 
in  the  shape*  it  is  now  in.  L(‘t  tin*  record  exjilain  how  the 
tignr(*s  w(*r(*  and  what  th(*v  w(*r(*.” 

Tin*  Witness:  “Mr.  Mo(*hs  was  called  in  to  make  an  esti¬ 
mate*  on  improving  the*  hnihling  in  tin*  pre*se*nc(*  of  brother 
and  myself,  lie*  (*xamin(*d  tin*  hnihling  and  went  to  the 
reared*  it  ami  In*  lignr(‘d  on  tin*  wall  and  said  that  he  could 
hnild  this  hnihling  in  this  way  foi’  a  figure*  ind  to  (*X(*eed 
$10,t)(M).  A  great  many  details  of  the*  hnihling  were  at  that 
time  disenssed.” 


‘‘(h  Did  von  call  his  attention  at  that  time*  to  the  fact  that 

V  • 

he  had  estimateel  on  epiite*  a  f(*w  oth(*r  properties  in  which 

von  W(*re  inter(*st(*d  and  tin*  r(*>nlt  Innl  alwavs  been  about 

•  « 

15  or  JO  ]>(*!•  c(*nt  high(*i‘  than  his  (*stimat(*/”  “A.  I  do 
not  r(*call  having  calle*d  his  att(*ntion  to  that:  no.” 
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‘‘(J.  Did  yon  coii.sidor  il  yoiirs(*lf?”  “A.  1  can 
7dS  ]iot  say  that  I  did.” 

Asked  v.'liat  li(‘  meant  hy  tli(‘  statcmamt  in  liis  aii- 
sw(*r  that  Moehs  ahamloned  tin*  eon>trnetion  of  the  l*Jth 
Street  projKO’ty  h(‘  aM>\V(‘re(l  h(‘  meant  tliat  Mo(‘l)s  left  it 
and  did  not  <'om(‘  ai’onnd  at  all.  Me  does  not  rc'eall  bav¬ 
in, any  dispute  with  .Mnei»s  ahont  that  time  ovm*  tin*  ii'(‘n- 
eral  status  oi'  all  th(*s<*  Imildiim-  o]>erations. 

Was  it  not  at  that  time  when  he  al>andom*d  tin*  build- 
iiiii*  that  you  told  him  toi’  the  lirst  time  that  he  had  no  in- 
ter(‘st  in  the  Street  ))i’opert y  I  nevi'i*  made  that 

statoinent.” 

II(*  called  upon  Mo(‘hs  for  invoices  of  material  and  pay¬ 
rolls  in  conin*ction  with  the  ll!lh  Sti’eet  Joh;  In*  ,ii'ot  a  ])art 
of  tln'iiL  1I(*  did  not  keep  hooks  of  account  relating’  to  his 
])(‘rsonal  atVairs;  he  ka'jit  an  account.  'That  is  tin*  slip  In* 
i*(*fi*i*i'ed  to;  that  is  all  he  kepi.  All  la.\(‘s  have  Ix^eii  paid 
and  all  interest  and  <»thei‘  charges  (Hi  tin*  prop(‘rty  uj)  to 
date*,  u])  to  A|»i-il  1.  'The  last  monthly  payment  due  tin* 
huildinu-  association  was  paid  when  due.  lie  thinks  that 
was  .March  1.  Ask(‘d  if  In*  evei*  charii<‘d  his  tirm  i‘(*nt  or  its 
e(juivah*nt  foi‘  tin*  use*  and  occupation  (►!'  the  12th  Stre(*t 
})i-ojK‘i'ty,  In*  answered,  Xo,  the  linn  owns  tin*  hnildin^':  and 
tln‘re  is  no  such  a  tiling’  on  their  hooks  as  rent,  ddn*]’!*  is  a 
mort,i4’a.u‘e  (Ui  tin*  property  f(H’  $2<M)()().  'I'he  liiau  is  chai’n'ed 
with  tin*  int(*i’(‘st  on  tin*  moi‘1  ua^i*,  taxes,  and  insuranci*. 
And  tin*  tirm  ]>ays  it.  Ih*  has  tin*  checks  which  went  into 
the  ])urchas(*  of  tin*  12th  Str(‘et  propei’ty. 

(I\oc.  .‘>47-51  :)  Kxamined  hy  the  .Master,  witness  said  that 
])aiies  14S  to  15.‘)  in  Mrs.  Dan'otTs  hook  of  account  r<‘])r(‘- 
st*nts  ])ayments  sin*  has  uunh*  for  him  and  for  which  ho 
stood  ind(*ht(*d  to  hei*.  To  tin*  end  of  l)(‘C(*mh(*i-,  1!)14,  he 
liiiUiH'd  this  amounted  to  ;r.‘>,()4S  includin,^’  a  >^501)  item  r(*])- 
res(‘ntinu’  a  Foshendei’  I’etuni:  also  jf'sOl)  us(*d  on  tin* 
7.‘1!1  (J  Str(*(.*t  lot,  coming'  froin  .lones;  also  two  it(*ms  hy  a 

mail  named  'rans(‘v  j*;50().  Those  weix*  loans  which 

•  ' 

she  had  made  and  which  In*  had  colIect(*d.  'Flie  items  en¬ 
tered  u])  as  P>.  F.  Saul,  int(*r(*st,  are  household  (*x])ens(‘s  in 
the  house  in  which  tln‘y  livi*;  some  enter(*d  as  interest  are 
interest  on  a  trust  Mrs.  (‘arroll  ])aid  for  him;  the  one  rent 
for  one  v(*ar  $420  is  wln*re  sin*  chari;vd  him  for  the  use  of 
the  same  house  thev  are  liviim-  in. 
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By  tlio  Special  Master: 

“Q.  Tiirniiiu*  over  to  the  investment  aceonnt  on  page  1, 
1  notice  she  charges  hm-selt*  with  various  items  from  llarrv 
in  various  sums  on  diffei-ent  dates.  What  do  they  repre¬ 
sent  !  Do  thev  r(M)resc‘nt  ri'tnrns  hv  von  on  account  of  vonr 

•  1  ft  *  ft 

indebtedness  to  hm'.'  “A.  d'his  ri'presents,  for  instance  let 
ns  take  the  first  oiu*  sin*  jiaid  out."  T\w  first  itmn  is  an 
entry  of  a  loan  to  witiu'ss  of  which  he  gave*  ha(*k  to  her 
and  the  llrst  credit  is  from  him.  The  various  items  of 
receipts  marked  “from  llai'ry**  and  totalling  $1,370  repre¬ 
sent  monev  he  returned  to  her.  Asked  if  on  a(*connt  of  his 

ft 

household  indebtedness,  he  answered,  “Xo,  I  do  not  think 
so.  Here  is  what  some  of  tlumi  re])resent.  When  she  paid 
the  taxes,  for  instance,  for  1917)  and  191(5  on  l*2th  Street,  we 
had  one  l)ill  in  the  name  of  Franc(‘s  (J.  Carroll,  which  would 
include  all  jiropcnly  in  luo’  name.  TIum’c'  are  some  $7)00  or 
$000  taxes  which  she*  ])aid  to  the  Collector  of  Taxes.” 
Asked  and  that  is  a  return  of  tliosi*  taxi's,  he  answ(*red,  “I 
know  that  this  latter  ])art  is."  As  to  the  first  I'litry,  $200 
Oct.  1913,  he  could  not  sav  what  it  was;  onlv  sh(‘  loaned  it 
to  him.  This  pnr])orts  to  show  coming  hack  to  her  from 
him.  He  does  not  know  what  tlu*  first  enti'v  of  October  1913 

ft 

is;  can  probably  tell  by  looking  at  his  I’l'cord.  Aski'd  if  that 
was  not  till'  Tansey  loan  which  lu'  in'fnrin'd  to  her, 
740  he  said  he  did  not  know  that  they  s])('cifically  ai)plied 
it  to  that  “yon  can  considi'i*  it  $200  out  of  what  I 
owe  h(‘i*,  anvwav  voii  lilo*."  lb‘  would  sav  all  of  these 
payments  to  her  do  not  I’l'present  ('I’edits  on  his  indebted¬ 
ness  to  her,  for  tlu*  ri'ason  th('i*e  is  the  iti'in  of  $(500  for  taxes 
that  she  has  not  chargi'd  him  v;ith,  he  doc's  not  sei'  anything 
on  that  for  taxes  for  tin'  12lh  Stri'ct  ])rop(‘rty.  His  atten¬ 
tion  bi'ing  calh'd  to  tlu*  fact  12th  Street  was  not  aciinired 
till  1915  and  tlu're  wei*e  (‘iiti'ii's  of  this  kind  amounting  to 
$900  in  1913  and  1914,  lu*  said  he  conld  not  tell  from  her 
book  what  tlu'y  wei*(*,  but  lu*  could  tell  from  his  records. 
He  was  told  by  tlu*  Masl(*j'  lu*  want(*d  that  explanation,  be¬ 
cause  if  these  wi'IH*  credits  on  his  ind(‘bt(*dn(*ss  to  her  on 
pages  14S,  et  seep  tlu'y  r(*dnced  that  account  with  her,  to 
which  he  answ(*red  “  V(*s,  of  coni'se.”  The  Mast(*r  said  he 
had  bettei*  give*  sonu*  ex])lanation  as  to  what  they  were  for 
and  say  whether  they  ap])lied  on  his  indebtedness,  and  he 
replied,  “All  right.” 
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(JJcc.  ool-d;)  Sinrtim-  willi  ihc  invest  incut  nccoiint  Mrs. 
(/ari'oll  paid  liis  <lel»t  to  Iiawliims  and  sin*  had  tlio  llyrne 
investment  of  :  and  the  investnumt  in  Ani>‘ust  to 

Mr.  Tansey  \vlii('h  Ik*  afterwards  eolh*eti*d  and  owed  In*!* 
aec'ordinu-  t(>  tin*  house  ae(‘onnt  :  and  lU'xt  a  loan  to  him  of 
$500  which  lie  aft(*rwards  repaid  to  her:  then  tin*  I\awliims 
not(‘  for  $500  repr<‘S(‘nt inu-  inv(‘>tnK‘nts  of  $M,i!00  so  far. 
'rin*  next  wa>  the  'I'ansey  loan  of  $500  which  he  collect<‘d 
and  owed  to  her  acc(»rdi iiu’  1<»  her  household  ace(nint.  'riial 
left  a  not  investment  of  $5,5oo.  'riieii  eann*  her  jiaymeiit  for 
the  S  Street  lot.  'I'lien  there  is  a  loan  of  $100  to  him  for 
]>ersonal  n>e  in  l'5*hrnary  lld'h  'PIk*!!  comt‘s  tin*  ])aym(‘nt 
to  liawlines  for  the  'T  Slrc'et  lots.  'Tin*!!  \l.  R.  Horner, 
(’oivoran  Stn'ct  house,  :^50.00 :  that  $50  and  the  $057.50 
followim:’  was  the  moiK'v  she  ii-ot  hack  on  the  doiu's  settle- 
nieiit  with  accrin**!  interest  and  taxi's  she  ])aid.  'riii'ii 
741  comes  a  ri'tnrn  from  him  of  $50l)  which  he  invested 
in  Red  HraLioii  >tock  and  the  Fosheiider  loan,  hriiin’- 
inii’  the  investments  up  to  $4,*J0ii.  .\ext  sin*  had  that  invest¬ 
ment  of  $l!,50(l  in  honds:  as  a  matter  of  fact  it  was  i!  /rn.< 
not  that  milch:  it  was  het ween  $1  ,ti( « >  and  $1  ,>-^00,  say$l.S00, 
inakiim'  invotnieiits  hy  her  of  $0,0()()  np  to  the  (‘iid  of  1104, 
exclusive  of  the  jnirchase  ot  the  lots,  lli*  collected  and 
owed  her  for  the  Foshnider  loan,  ri'diiciim’  her  investment 
to  $5,500  outside  of  his  indeht ediiess.  'The  halaiici*  of  $5,500 
represi'iits  ihe  folhiwiim-  iircest meiit s  :  Ry rne,  $*J,500  :  Rawl¬ 
ings  $500:  R(‘d  Hra^oii  Stock  $500:  f'osheiider,  $500:  and 
honds  $1.^00.  'The  Forcoran  Street  moiiev  was  colleiMed  hv 
him  and  went  into  the  Street  lot.  With  refi'reiice  to  the 
tinu'  of  the  loth  and  Stri'i't  a'-ireeineiits  hi'twi'cn  him  and 
Moi'hs,  he  had  tin*  Ryriie  note,  .\sked  if  that  was  tin*  note 
put  np  in  lit iuat ion,  he  answered.  Well,  so  far  as  .Mrs.  (5ir- 
roll  knows,  he  had  it.  Asked  where  it  was  actually,  he  said 
he  would  have  to  know  Just  what  time  that  was  to  say,  he- 
cans(‘  he  had  it  for  a  while  and  returned  it.  lie  wa<  told 
the  Mastei’  wanted  the  dates  .'-.howinn'  when  the  noti*  was 
out  of  his  control  and  in  the  hands  of  the  surety  (5)m])any. 
He  had  the  Rawlim:s  note  and  the  Red  Dragon  stock.  44ie 
Fosh(‘nd(‘r  loan  had  h(>en  paid  hack,  hi*  did  not  know  where 
it  was:  it  does  not  show:  In*  had  it,  it  was  ])aid  to  him  it 
seemed  to  him  in  11>14,  and  uoes  into  his  iniU'htediU'Ss  to 
Mrs.  (kirroll.  And  lit*  had  the  bonds,  $1,S()().  At  the  time 
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ho  oiitorod  into  llu‘  1^)  ami  IIk*  lOlh  Sti’ool  (l(‘als,  Mrs. 

Carroll  tlnni  had  only  tin*  lyvrm*  not(‘,  it*  it  was  not  hypotho- 
catod  with  tin*  hondino’  ('oni])any,  tin*  IJawlinus  not(‘.  the 
Hod  Drauon  stork,  and  th(‘  bonds,  inakini;-  a  totoal  ot*  $5,000, 
and  in  addition  sho  had  his  ind(‘l)todm‘ss  to  h(‘r. 

Connsol  for  (h‘fondants :  “Ihit  ovcni  if  th(‘  Ihirns  note  was 
hypothooatod,  .Mi‘.  Cai-roll  would  rharu’c^  it  Just  tin'  sanu*.” 

'riio  Spt'cial  Master:  “1  am  not  u'(‘ttiny,-  at  that. 
742  But  sovoi'al  of  tlioso  si'onrit i(‘s  wana*  o,i\(*n  to  him 
n])()n  th(‘  tho<)i-y  that  llioy  wtoa*  (monoh  to  take'  oaro 
of  the  cost  of  th(‘  Stnu't  pro])(‘r1y  and  Mr.  Caimsi  askial 

him  (jnosti(ms  about  that.  Now,  that  is  what  1  want  to  i*a*t 

at.  How  miK'h  ac'tnallv  Mrs.  t’arroll  Innl  availabh*  in  r(*adv 

•  * 

money  or  stumrit i(*s  wliirh  could  b(‘  liypot h(*cat(Ml  to  ])iit 
into  the  (j)  Str(H‘t  ])ro])m-ty." 

Connsol  foi-  ])laintifr:  “lie  elated  that  tin*  Bed  i)ra,i;‘on 
Stock  was  ])ractically  woitldess." 

The  S})(‘cial  Maslm':  “Yes,  1  niid(‘i-sland  so,  but  1  am 
troatinu’  that  as  worth  sonn'l Iiino. " 

Conns(‘l  for  defendants:  “But  1  nn(h-i‘st ood  that  In* 
chai‘,i;'(‘d  that  as  la*  did  the  otli(*rs,  sonii't liiii^’  that  ho  was 
personally  liable  for.” 

The  Special  Mast(‘i- : 

What  1  want  fi'om  yon.  Mi’.  Carroll,  in  addition  to 
that  will  b(‘  a  stattmuml  sliowliej’  whetliei’  the  Ibiriis  not(^ 
was  availabh*  at  the  time  of  tin*  Itllli  and  St  r(‘(*t  lmildini;’s, 
that  is,  ]\larch,  lltlo.”  “A.  That  is  not  ('onc(‘i’ii(‘d  with  the 
lOth  stre(*t  deal  at  all,  is  it  !" 

“(^).  4'h(*y  are  both  coincident."  “A.  That  has  nothin<>’ 
to  do  with  tin*  lOth  Str(*(*t  <leal." 

“(J.  I  do  not  know.  It  de))(*nds  (‘iitirely  on  what  we  will 
ha\’(*  to  do  wh(*n  we  li’et  all  the  facts  about  it.”  “A.  1  s(*(‘”. 

(kmnsi'l  for  d(*f(*ndants :  “'r(*iith  Street,  In*  admits  that 
there  is  a  $15,000  loan  on  it." 

Yhe  Spi*cial  Mast(*r:  “It  is  in)t  in  dispnti*  b(*tw(*(*n  yon, 
blit  the  two  d(*als  arc*  coincident  in  point  of  tinn*." 

The  5Vitn(*ss:  “What  bearinu’  has  that  on  tin*  10th 
Street 

745  Tin*  Sp(*cial  Mast(*r:  “1  ('an  not  t(*ll  yon  until  I 
linish  the  ease*.  'rin*n  I  want  yon  to  furnish  me 
such  information  from  vonr  own  accounts  as  will  show  the 
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nivaniiiir  ol*  llii*sr  nmiicvs  ictunuMl  l»v  voii  to  Mrs.  Carroll 
oil  t!i(*  iiivcstni(‘iit  acconiil,  to  ciiaUh*  in(‘  to  dctormiiu*  tin* 
exact  halaiKM*  wliicli  yon  o\v»mI  to  Mis.  Cai'roll  at  tli(‘  same 
time." 

(Kec.  .‘Ud-!):)  examination  resinned  hy  coiins(‘l  for  plain¬ 
tiff :  Mdtness  said  li<‘  doimlit  tln‘se  bonds  lH‘eans(‘  In*  thoniLiiit 
they  \v(*re  a  n’ood  in\'e>tni«*nt  at  tin*  price*  oftereMl;  tlu‘  f(‘llow 
was  hal'd  up  and  wanted  to  *4et  ride-  of  th(‘m  and  they 
looked  all  riuht.  Does  not  know  his  nann*;  ('an  furnish 
it  if  it  is  material,  lb*  L;a\(*  a  litth*  stati'iniMit  and  so  forth: 
heliev(‘s  In*  was  a  broker,  lie  will  furnish  that.  Il(‘  did 
not  take  tin*  bonds  in  ])ayment  of  a  debt  aiiainst  the  (kir- 
roll  Hh'ctric  (’om])any.  lie  bouLiht  them  in  March  or  Feb¬ 
ruary  llMo,  to  tin*  be>t  of  his  reeolh'ct ion. 

“O.  'riieri'  was  an  «*nti  v,  if  vou  reinemlx'r,  in  vour  hand- 

V  •  •  • 

writinii’  in  lead  ])encil  in  tin*  inv(*stni(*nt  account,  March 
2()th.'"  “A.  V(*s." 

Tin*  SjK*cial  Ma>t(*r:  .‘J  2(i  is  tin*  memorandum  op])o- 

site  tin*  (*nt  ry." 

“(J.  Vou  t(*stilied  that  that  was  tin*  date*  when  you  bought 
thebonds.’"  “A.  Yes." 

Asked  why.  haviim'  this  (^)  Strt*i*t  jiroposition  to  tinance 
for  Mrs.  (’arroll  out  of  the  nioin*vs  and  s(*curiti(*s  in 
his  ])oss(*ssi(»n  beloiiiiiim'  to  h(*r.  In*  us(*d  or  of 

it  for  those*  bonds.  In*  answe*red  “Wliv  ind,  whv  not  biiv 
$2,500  for  $l,ti00.  'rhe*y  have*  :dways  b(‘e*n  se)  any  re*sponsi- 
ble  man  could  raise*  the*ir  face  value*  on  the*m.  1  weuild 
have*  no  trouble  in  ben'reewiiiLi’ $2,500  on  tln*m  todav." 
744  He*  eloe*s  not  know  what  tbe*y  are*  (iuote*el  at:  he  is 
talking’  about  a  man  with  some  m(*ans  borrowing' 
upon  a  bond  as  e-ollatei-al  and  his  ere*<lit.  His  atte*ntion  was 
dire‘cte‘d  to  the*  totiniony  of  Mrs.  (’arroll  that  all  of  tin* 
entries  in  ln*r  inv(*>tnn*iit  aceoiiiit  W(*re*  take*n  from  the*  stubs 
of  he*r  che*ck  book,  and  was  askeel  that  could  not  have*  be*(‘n 
the  case*,  e'ouhl  it,  with  re‘s]H*et  to  this  :s2.500  e*ntry.'  Wit¬ 
ness  :inswe*re*e  1,  “Xo.  sin*  did  not  izix'e*  me  a  che*ck.  1  do  not 

know  whe*tln*r  sin*  te*stitie*d  as  veui  sav  or  not,  but  1  do  know 

•  • 

that  she*  h*ft  out  of  ln*r  ace»)iitit  a  ce>nside*rable*  part  of  he*r 
char.iie*s  auainst  nn*  whie-h  1  liiid  from  this  book  whie'h  was 
in  my  jiossession. "  Aske*d  which  account,  the*  investment 
account,  he*  replied,  “Xo.  ln*r  account  with  me  where*  sire 
paid  out  money  on  my  acceuint  a  whole*  year.  It  did  not 
amount  to  a  ureat  deal." 
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Tlio  Spoclal  ^fnst(*r:  “That  is  })a.m,e  147.  $540.“ 

44i(‘  WitiH'ss :  1  lliiiik  that  addition  is  correct  there.” 

('ouiis(‘l  t'oi*  ])laiiitirf:  “I  tliink  tliat  is  all.” 

( Rec.  .■)5i)-r)4:)  KxamiiuHl  hy  the  .Master  he  testified  as 
follows:  Asked  if  he  had  aiiv  account  with  ^Frs.  Carroll 
fi'oin  which  he  could  sti’ike  a  balance  at  any  time,  he  said 
“Xo“,  Just  ail  (Miti-y  of  items:  of  eonrse  they  could  make  a 
halanc(‘,  what  sh(‘  had  a.uaiiist  him  and  what  he  had  against 
hei‘.  11(‘  had  no  a(‘C(nint  that  would  check  this  account  of 
h(‘i*'s  against  him:  that  is  ])iirely  Inn-  own,  she  kept  that  at 
the  hons(*.  Ih*  had  no  account  against  this.  Asked  what 
ac'connt  he  had,  he  said  h(‘  had  the  monevs  that  he  had 
rec(‘ivt‘d  on  her  account  and  monevs  he  had  disbursed  on 
her  ac(*onnt.  Asked  if  tlnm  In'  reli(‘d  on  this  account  of 
hers,  he  said  “Ves”;  that  is  the  acc'ount  she  intended  to 
sav,  1  think  tliat  sh(‘  had  takani  direct Iv  from  her  check  book 
oi*  ('hc('k  stubs,  for,  with  the  (‘xception  of  the  missing 
745  ch(‘cks  in  the  small  book,  she  can  pr(‘sent  you  with 
clu'cks  she  has.  'rh(‘v  arc*  all  glued  back  in  ihe 
book.”  Asked  if  In*  meant  of  the  house  account,  he  said 
‘  ‘  V(‘s.  ’ ' 

Asked  by  counsel  foi‘  ])laintiff  if  thei'e  was  any  other 
check  book  cov(‘i-iug  this  invcstni(‘ut  account,  he  said,  “I 
do  not  think  so,  I  think  wc*  have*  tln'in  heia*.”  His  attention 
being  called  to  the  last  clu'ck  being  in  he  said  there 

was  anothei-  later  than  that,  llis  attention  was  called  to 
the  last  (‘iiti'y  of  an  investment  by  Mi’s.  Carroll  in  her  book 
being  the  entry  of  tin*  $S()4,  March  8,  1915,  and  he  was 
asked  to  explain  it.  He  said  he  gave*  her  that  information 
from  his  acc'oniit  in  ] laying  it  out  of  her  account.  Asked  if 
she  got  that  (‘ight  hundred  aird  some*  odd  dollars  in  June 
l!n4,  (’onns(*l  for  defendants  int i‘i'])osed :  “Mi*,  (kii'roll  got 
it  till'll”,  and  witness  answ(*n‘d  1  got  it  is  tin*  time*  it  was 
paid  out." 

Tin*  Masti'r  dirc'cted  attention  of  witness  to  the  entries 
showing  sh(‘  ])aid  out  on  Coi’coi-an  Strc'c't  $(>87.50  in  June 
101.3,  and  on  tlie  Strc'ct  lot  .March  8,  1015  $804.  The 
Master  calk'd  for  witni'ss’  ac'connt  showing  his  transactions 
with  .Mrs.  ('arroll,  stating  hi'  wanti'd  to  get  the  exact  bal¬ 
ance  of  .Mrs.  ('arrolTs  available  assets  at  the  time  of  the 
Q  and  10th  Strc'c't  deals  and  this  account  would  help  some. 

4445rt 
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The*  (jiicricd  “You  want  only  so  l*ar  as  \  have 

anvtliinu’  to  do  with  oi’  was  i-clatod  to  tlioso  transactions.” 
The*  Mastor  iTj»li(*<j  ‘*thc  acroiint  whicli  yon  just  spoke*  ot‘, 
of  inoncvs  takm  in  foi’  lifi‘  and  i)aid  (»nt  for  her  as  von 
liad  to  do  with." 

Kxaniination  resnnied  liv  connsi*!  for  ])laintilT,  and  wit¬ 
ness  totitied:  4'he  .'r>^n4  did  not  u’o  into  Mrs.  (’ariadl's 
])ossession  at  the  time  of  the  'i'itle  Company's  setth*nient, 
e*xc(*pt  to  end(H'S(‘  the  cheek  pei-haps  and  hand  it  over  to 
him  for  inv(*>tmt*nt.  Sin*  did  not  make  an  entrv  in  her 
investment  aeeoiint  at  that  date  hecause  no  invest- 
74G  nn'iit  was  made.  Aski*d.  hut  she*  handed  it  hack 

to  von  for  investment.'  lu*  answered,  but  no  invest- 

*  ^ 

ment  was  made  till  the  U  Strc'et  lot  was  bonu’ht.  Told  bv 
counsel  his  answer  was  not  understood,  he  replied:  “Tliis 
is  to  show  where*  her  money  is.  She  ke]^t  this  record  so  as 
to  tell  w!n*r(*  h(*i-  monev  was.  Sin*  (‘onld  not  invest  $800 
in  tin*  ()  Str(*et  lot  a  vear  bcfoi'i*  it  was  in\'(*st(*d. "  lb*  u’ot 
it  baek  in  .Inin*  llOd  and  Mrs.  (’ain’oll  (*ndoi'S(‘d  tin*  clu*ck 

for  it.  Asked  bv  eonnsel  whv  no  i*ntrv  was  nnnh*  at  that 

•  •  • 

date*  inste*ael  (»f  a  date*  ce»ineide*nt  with  tin*  imrehase*  of  the 
(j)  Sti'(*(*t  p!’e>])erty.  In*  answ(*rt*d,  be'oanse*  tln*i\*  was  no  in¬ 
vestment  made*  of  it  until  that  elatt*  lb*  had  beeneht  $1,000 
worth  ed’  bonds,  ainl  >he  has  a  re'e'ord  e>f  e'Ve*i’v  erne*  eef  tln*m 
tlu‘re‘.  He*  bemeht  the*m  with  menn*y  sin*  hael  aelvane*e*el. 
Aske‘el  if  she*  hael  met  aelvanee'd  the*  $804,  he*  saiel  Yes,  but 

it  had  ned  be*en  inve*ste*el  anv  meeia*  than  all  eef  tlie'se  ite*ms 

• 

had  prieer  te>  the*  ae-tnal  pnrediase*  e>f  the  beniels.  It  is  jiei*- 
fectlv  elear.  She  ele)e*s  met  make*  a  receirel  till  the  invest- 
ment  is  maele.  Aske*el  by  the*  Spe*e*ial  Maste‘r  if  that  was 
like*  the*  d'ansey  ainl  l*'e)sb(*nele‘i*  heans  that  whe*n  the'V  we‘re 
paiel  bae-k  insteael  e»f  i’einve'>t ine'  tln'in  In*  ns(*el  the*m  feer  his 
e)Wn  nse*s  ainl  eeweel  it,  ->te>oel  inele‘bte*el  te)  he*r  fell*  it  until 
he  actually  maele*  a  r(*inve‘stme*nt,  he*  saiel  “Yes."  He 
theineht  he*  e‘a.^he*el  that  e‘ln*e*k  a  "Inert  time*  afte*r  it  wa<  uive*n 
te)  him  in  liUd  ainl  e'arri(*d  $S(M|  in  his  irem  be>x  till  the*  Q 
Street  bet  was  benmht. 


examination  re'siinit'el  by  e-eeiinse*!  fe»r  ))laintitV: 

He*  ))aiel  e)iit  an  aelelit iemal  $-100  on  the*  hit  enit  e)f  money 
that  bolenme'e!  te>  Mr>.  Cari’eell.  Aske*el  whv  the*i-e*  was  in) 
record  e)f  that.  In*  an>we*iA*d  fe)r  the  rease)n  that  he  elrew 
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it  from  llio  (’arroll  Klcct  ric  Company,  cliari^'oablo  to  him¬ 
self.  Ask(Ml  what  (liffm'ciK'e  that  made;  if  it  was  invested 
foi*  .Mrs.  Carroll,  it  on.uht  to  appear  in  lun*  invest- 
747  nieiit  ac'eoimt,  he  said  h(‘  had  it  ehar<>‘ed  a.n'ainst  her. 

Asked  if  that  would  not  he  iMpially  true  of  tlie  $800, 
ht‘  an^wm•(‘d  if  he  W(*r(*  rnmiine,’  the  hook,  yes:  he  would 
))Ut  it  in  tlim’e  if  In*  W(‘r(*  rniminii’  the  l)ook,  but  she  de- 
pimded  on  him  to  hrin^-  honu‘  that  information  for  her. 

Counsel  foi-  plaintitV:  “1  think  that  is  all.” 

(Kee.  .‘)l)4-d:)  I’ixamined  by  th(‘  Mastm*,  and  asked  which 
agreement  he  lii-st  made*  with  .Mo(‘hs,  tin*  on(‘  about  tlie  lOth 
Street  projierty  or  the  oin*  about  th(‘  (,)  Street  ])roperty, 
whieh  was  lirst  disenssc'd,  and  which  was  actually  started 
lii’st  in  construction,  h(‘  said,  tin*  Sti’eet  ])ro])erty  was 
dealt  with  lirst.  It  was  tin'  (,)  Stn'ct  property  which  he 
first  talked  with  .Moebs  about  and  also  upon  which  construc¬ 
tion  was  fn-st  startc'l.  When  h(‘  and  .Mo(‘bs  lirst  discussed 
th(‘  Inth  Stri'ct  lot  .Mo(‘bs  <aid  to  divide*  on  halv(‘s.  He 
thinks  .Moebs  made*  a  note*  ainl  In*  (*ndors(*d  it,  and  Woehs 
put  it  up  to  him  to  raise  tin*  moin*y  on  it.  lb*  do(*s  not  know 
how  lonu'  it  was  after  tin*  (*ou\'(*rsat ion  jdiout  tin*  Street 
|)roperty.  His  re(M>llect ion  is  rath(*r  hazy  on  that,  not  hav¬ 
ing'  revie‘W(*d  the  Kuh  Strei't  papers  until  some*  linn*  after, 
a  mont  h  aftei’,  he  slnmld  say. 

('ounsel  for  plaintiff  thereujton  announc(*d  that  this  con- 
clud(*s  his  c'l'oss  examination  of  tin*  d(*f(*ndants. 


( .*l()7-f)75 : )  At  tin*  se^lon  of  1  )i*('(‘mb(*r  lb,  11)18,  Joseph 
J.  Moebs,  the  plaintiff,  was  called  in  his  own  b(*half  with 
tin*  arrouiKM'meiit  by  his  counse*!  that  In*  was  b(*ii)e:  ('ailed 
now,  as  counsel  understood,  on  the  ii(*n(*ral  kiepiity  and  not 
on  the  ae'coiint  i  im’  featui'i*,  so  that  In*  miu’hl  lx*  i*(*caih*d  on 
that  feature*  late*!*,  'fin*  witn'‘ss  the*n  t(*stilie*el  as  follows: 

He*  is  45  ye'ars  e>lel  ainl  his  ex'cupaliou  is  that  of 
74S  are*hit(*ct  anel  biiilele*!'.  Ibnl  be*e‘n  a  buileler  in  Wash- 
inutem  abe)ut  ni/ce*  ye*ars  prieir  te)  11)1*2.  lb*  met  Harry 
(‘ari'eell  about  tin*  latte*i'  part  e)f  IDOS  oi*  (*arly  in  1901),  and 
fi'emi  that  lime*  e»n  hael  many  busiiK*ss  transactions  with 
him.  lb*  lirst  nn*t  him  in  a  busiiK*ss  transaction  tradiiii*’  a 
builelinu-  fe»i‘  e‘lee*t rie-al  work  (Mi'i’oll  was  to  elo  on  certain 
apartme*nts.  Ibnl  seve*ral  busine*ss  t raiisact ie)ns  with  (kir- 
re>ll  be*twe*('n  that  ainl  191*2.  The  Hxecutive  builelim*-  at  IGtli 
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and  Xi'Wton  Stri‘C‘ts,  in  wliicli  (’arroll  snp])liod  tlio  electrical 
(‘(|nij)m(‘nt  was  one.  'I'liat  was  tollowed  by  another  a  row 
of  lioiises  on  Xew  1  lani] )s]n i*e  AvtMine.  'Flu'  Beacon  A])art- 
ment  was  anotli(*r.  'Flu*  Sixtecnitli  Str(‘et  a])artment  house 
was  anolli(‘i’.  'Flam  there  was  an  apartment  lionse  on 
Fiirard  Str(*et,  and  an  apartment  on  loth  and  Corcoran. 
Carroll  did  tlu*  el(‘'-trieal  W(*rk  in  thes(‘  ])rop(‘rties.  Wit¬ 
ness  was  the  architect  for  thmn.  1I(‘  thinks  oidv  in  one 
did  he  (‘m])loy  a  di’aftsman.  the  Sixtecmth  StrtaU  apartmmit. 
He  em]>Ioyed  ( ’laii'.:hton  West  to  make  a  ])ictnre  of  tlie 
front.  Asked  if  he  em])loy(‘d  a  draftsman  to  do  any  work 
on  the  B(‘acon,  lu*  said  he  h:‘lii‘Vt*d  he  did — a  man  named 
Lepley  to  make  a  i)icture  of  it. 

Counsel  for  defeiuhints  in-piired  the  ohject  of  this  testi- 

ip.onv. 

» 

Couns(‘l  for  jilaintiff:  “Well,  the  ohject  of  it  is,  'Sir.  John¬ 
son — and  1  think  it  is  v(‘ry  r'‘l(‘vant  foi‘  tliat  ])urpose — the 
ahc'iration  of  tlH‘  l*ill  as  to  the  r(‘Iationshi]»  l)(‘tw(‘en  Mr. 
Mot*hs  and  Mi’.  Car:’<»ll  is  rt'ally  tin*  crux  of  tin*  I’t'lief  soiurht 
hen*,  and  it  is  n*levant  f<»r  tin*  ])ur])os(*  of  showimi’  the 
1 1  in*  natui’i*  (jf  tin*  cf>nne('t ion  hot  W(‘(*n  them,  from  tin*  p(*riod 
when  tln*y  iM'^ran  huildinu’  to.iietln*r,  to  show  wliat  tin*  r(‘la- 
tionship  h(*twe(*n  them  was  ]»ri(tr  to  that  time.  It  is  alh*u’ed 

in  tin*  hill  snhstantiallv  that  tln*v  chanir(*d  in  IIB'J 

•  • 

74!)  their  nnxh*  of  doiim-  hnsiiiess  toli’ether,  and  heiran  to 
hiiihl  on  join./  account.” 

(k)uns(*l  for  d(*fendants:  “Wi*ll,  1  think  I  will  r(‘new  mv 

« 

ohject  ion,  then,  h(*rause  I  do  not  think — tin*  ])oint  of  the 
ohji*ction  I  make  is  not  to  evidence  showiim’  that  he  and  ]\Ir. 
Carroll  had  transactions  about  these  various  ])roperties, 
hut  1  do  not  think  it  has  any  hc'arinu,’  on  the  case  wdiether 
Mr.  Li*i)ley  nuuh*  a  jiicturi*  of  s(un(*thinii-,  oi’  wh(*tln*r  sonu*- 
hody  els(*  made  a  ])icturt*  of  somethinir  else*,  or  wln*ther  In* 
had  a  di’aftsman.  'Fiiat  is  the  point.  It  is  tin*  details.  1 
do  not  ohj(*ct  to  you  simply  showinu’  that  diirinu:  a  p(*riod 
of  four  vears  hi'fore  In*  and  Carroll  had  transactions  to- 
i;etln*r  in  tin*  matter  of  huildimr  houses.” 

Couns(‘l  for  ])laintift  :  “'Fhis  testimony  is  also  r(*levant, 
Mr.  Johnson,  in  view  (»f  tin*  alleuations  of  tin*  answi*r  and 
of  the  ansW(*i’s  imnh*  by  Mr.  Carroll  as  a  ])art  of  our  case 
on  his  eross-(*xaminat ion  as  to  tin*  em])loynu*nt  of  archi¬ 
tects.  It  was  asserted  in  the  hill  that  .Mi‘.  !Mo(*hs  was  his 
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own  aivhitcH't  Tor  all  of  tin*  hiiildiiigs  involved  in  Ibis  liti¬ 
gation.” 

(’onns(‘l  foi*  dofcMidants :  “All  ri,<i:lit.” 

Tlu*  S})c*eial  Mastin':  “The  objeetion  is  overruled,  for 
two  rcN'isons:  Fii'st,  that  the  eoursi'  of  dealings  of  the  par¬ 
ties  ])n‘vioiis  to  tin*  transactions  in  (jiiestion  ai'e  relevant 
to  show  tin*  n'lationship ;  and,  se(*oiul,  hei'anse  the  testi¬ 
mony  pi'ex'ionsly  has  d(*V(‘loped  the  (piestion  as  to  the  em- 
])loynu*nt  hy  Mr.  Moi'hs  of  an  ar('hitc*et,  or  his  own  services 
in  that  caapcity.” 

Th(*y  had  nothing  to  do  on  tliesi*  buildings  exce})t  to  make 
tin*  facades.  Witness  was  exclusively  in  charge  of  the  con- 
striu'tion  of  tin*  buildings  that  have*  b(‘(*n  nu‘ntioned.  (^ar- 
roll  visited  tliesi*  buildings  )>ersonallv  while*  the  (*lectrical 
work  was  b(*ing  put  in.  Ib*  believc's  ('arroll  had  dir(‘ct  sn- 
])ervision  of  that  (*h‘c1rical  work.  Dni'ing  the  foni'  years 
b(‘foi'(‘  ltd-  iii(|nii'(‘d  about,  witness  had  no  occupation  l)nt 
that  of  ari'hitcct  and  bjiilder.  lb*  is  a  graduate  of 
7o()  tin*  Massachusetts  Institute*  of  're*chnology.  Askeel 
if  he*  commu!iie'at(*d  that  fact  to  Carroll,  he  saiel  he 
belie*V(‘d  In*  did  so  convey  to  (’arr(»ll  in  the*ii'  conversations. 
Ib*  bi‘li(*ve*s  Cai'i'oll  had  s(*V(*i'aI  m<*n  woi'king  for  him  that 
,graduate*d  from  'Fe'ch,  and  that  is  tin*  way  the*  (}uestie)n 
('aim*  u]).  WitiK'ss  liuaue*(*d  tin*  buildings  he*  has  be‘e*n  askeel 
about.  Th(‘v  w(‘i'(*  built  for  himse*lf.  The*  Kxe*cntive  build- 
iiig  is  a  four  story  and  basem(‘nt  apartm(*ut  he)use  with 
twe‘lv(*  apai'tmeiits,  a  ),()()()  structure.  The*  se*ven  Xe*w 

Hampshire*  Av(‘uue*  house‘s  ai'e  two  stoi'y  and  basement, 
fre)m  jfTlioO  to  in  i)ric(‘;  he  thinks  ])ossibly  e)ne  was 

some*whe*r(*  fi'om  to  I.") ,()()()  in  round  num¬ 

bers.  The*  Sixtee'Utli  Sti'(*e*t  and  Columbia  Road  apartment 
is  a  six  stoi'y  building,  with  Se*veut(*(‘u  a])artme*nts,  abe)nt 
ati  te)  sti'ucture*.  The*  I>e*acom  is  a  five  story 

anel  base*m(‘ut  apai'tment,  e*outainiug  thirty  three  apart¬ 
ments  and  ste)re  and  a  garage,  a])proxiniately  a  $135,000 
to  $140,000,  buileling.  The  (lirard  Stree*t  apartment  is  a 
four  story  building  with  seven  apartments,  about  a  $25,000 
to  $2'^,000  structure*.  The  one  at  Fiftee*nth  anel  (\)rcoran 
is  a  three  stoi-y  and  basement  building  with  six  apartments, 
abe)ut  a  $15,000  structure. 

Asked  by  the  S])ecial  Mastei*  if  he  meant  to  say  that  was 
all  the  building  he  did  in  those  years  or  all  as  to  which  he 
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had  rolalioiis  with  (’ari-(»]l,  lie  said  tliat  was  all  tho  building 
he  did  in  those  years;  thei'e  may  hav<‘  IxMm  some  small  Jobs. 

(Hoe.  .‘>74,  .‘175-81:)  Kxamiiiat ion  by  ('oniisel  rc'snim'd, 
he  said  “S"  Sti'eet  was  the  tirst  ot*  the  bnildinirs  he  had 
with  Carroll,  'fhat  was  at  the  beLrinnimr  of  Ibid  or  end  of 
Ibid.  From  the  time  he  b(‘Lran  to  build  in  eomu'etion  with 
Cari'oll,  witness  had  other  building  o]>ei*ations  in  which 
(*aiM*oll  was  not  interest<‘d.  lb*  built  an  apartment 
751  hons(‘,  a  six  stoi-y,  lii-e-proof  building,  at  Hiltmore 
and  Xineteenth  St  I'eet,  with  t  Wi'iity-thri'e  a)»artments, 
a  ;rl5(),(M)d  building.  4’hat  wa<  buib/  about  Ibid,  about  the 
sam(‘  time  “S“  Sti'eet  was  built,  lb*  built  it  for  himsell  ; 
h(‘  tinaiieed  it  :  In*  was  the  (“iigiiieer  and  architect,  lie  built 
the  Harvard  Street  apaiMun'iit  in  tin*  fall  of  the  same  year 
Ibid;  that  was  a  four  stoi'y  and  basi*m(*nt  building  with 
t*ight  a])artnn*nts,  about  a  8*_!5,()()n  to  8‘dS,(H)()  lb*  built 

it  for  hims(*lf :  In*  linanc(*d  it  :  In*  was  tin*  arcliit(*ct,  (*ngiin*(*r 
and  bnihh*r.  d'ln*  Fight (*»*nt  h  and  1\  Sti'<*et  a}»artnn*nt  was. 
In*  b(*lie\'es,  abeiit  the  .spring  of  1!M1:  it  hatl  t  went  \  -(*ight 
apartnn*nts:  was  a  Sldn.ddd  to  8Ib(t,()(i(i  building,  .\bout 
the  sann*  tinn*  In*  was  building  that.  In*  >tart(‘il  building  tin* 
smalh*r  apaidment  at  Fift(*(“nth  and  X  Str(*et:  thinks  they 
W(‘ri*  going  on  simultaneously.  It  was  built  and  tinanced 
bv  him:  In*  was  tin*  archit(*ct  and  engine«*i’.  'Fhat  was  a 
four  storv  and  bas(*ment  building,  a  S.'IO.OIMI  build.ing.  'riieii 
t heia*  was  t he  apartment  hons(*  at  ICiglit cent li  ainl  1  Streets, 
with  t W(*nty-(*ight  apartnn*nts:  that  was  about  a  $ld5,(}(ii) 
to  .$1.‘15,(MM)  job.  lb*  built  it  for  him';(*lf:  In*  iinanc(*d  it:  In* 
was  tin*  archit(*ct,  <*ngin(*(*i'  and  builder. 

“(J.  (hi  what  basis  had  tin*  (’arroll  Fl(*t'tric  ('ompaiiy 
bi*t‘n  contracting  with  v(ni  on  thesi*  iobs  of  vour  own  that 
vou  hav(*  t(*stiti(*d  to,  foi*  tin*  (*h*ct  I'ical  work.'" 

.Mr.  Fh*hai’ty:  “( )in*  moment ,  ]ih*as(*.  1  sei*  no  r(*l(*vancy 

about  tin*  qU(*stion  with  I’egard  to  tin*  coiiti'act  with  tin* 
Carroll  Klectric  ( ’o.,  because*  tin*  (‘ai’roll  l‘'ih*ct]‘ic  ('omjnmy 
is  not  in  any  wise  a  party  \n  tin*  >nit.“ 

Mr.  .lolinson:  “Was  tliei’i*  a  writt«*n  coiit  I’act  ' 

Tin*  Mdtne>s:  “  .\  written  conti’act.'  Xo:  but  tliei-c  ar»* 
tln*se  bill>,  which  >ln>w  tin*  ba.''is  on  which  tin*  woi’k  wa> 
carried  on  bv  tin*  ('ari’oll  fih*ctric  (’ompanv. 

Mr.  Johnson:  “'rin*v  an*  strang(*rs  t(»  tin*  suit." 

Mr.  (.'arusi :  “Is  that  a  formal  objection/" 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


519 


752  ^Ir.  Floliarty:  “Vos,  sii-,  T  ()l)jcH‘t  to  tlu*  ([iiostioii 
oil  that  .irrouiid,  just  stated. '■* 

Mr.  Cariisi:  “d'liat  it  is  ii-iu'Ievaiit  on  the  ground  that 
the  Carroll  Fleet rie  Coin])aiiv  is  not  a  ])artyF’ 

Mr.  Flehartv:  “Yes,  sir." 

Mr.  Carnsi:  “It  has  been  both  alh'n’ed  in  the  various 
])leadin<rs  and  bron^'lit  out  in  th(‘  testimony  ot*  the  defend- 
ants - " 

'riu‘  S])ecial  Master  ( int^n’posine:)  :  "1  nii<!:ht  save  you 
time,  .Mr.  Carnsi.  Yh(‘  obj(‘elion  is  ov(‘rrnh‘d,  for  the  rea¬ 
son  e:i\’eii  b(‘f()re  that  tin*  eonrsi*  of  doaline,'  bet\vc*(‘n  all  of 
th(‘S(‘  parties  is  n*h‘vant  for  lh(‘  bearing’  it  may  hav(‘  on  the 
])artienlar  transactions  in  eoiit  roxersy  bet\v(*en  Mr.  .Moebs 
and  Mr.  (’arrolj,  and  I  shall  rnl(‘  n)>on  all  obj(*etions  in  that 
wav." 

Mr.  (’arnsi:  “I  should  lilo*  to  add,  t(K),  that  th(‘  Carroll 
fd(‘etrie  (\).  is  not  a  corporation.  It  is  a  partiun’ship  of 
which  Harry  Cari’oll  is  a  mi'inbci-." 

Tin*  S])(‘cial  .Master:  “I  had  that  in  mind  in  makine:  that 
rnlini^. " 

.Mr.  Flehartv:  “An  e.xception  will  bi‘  notinl  on  the 
r(‘cord." 

The  Sp(‘cial  .Master:  “Yes,  sir." 

“(^).  Xow,  .Mr.  .Mo(‘bs,  1  will  s]>lit  this  pnestioii  into  two, 
so  as  not  to  confns(‘  yon.  'I'Ik*  lirst  pnestion  I  asked  you 
about  your  bnildine,'  op(*rations  with  .Mr.  (’arroll  was  con¬ 
cerning:  thost‘  bnildin^’s  that  h(‘  built  for  yon,  or  into  the 
bnildiim'  of  which  h(‘  put  th(‘  (‘Icctric  lixtnres  foi*  yon,  up  to 
1912,  whmi  yon  b(‘e-an  to  build  with  him.  .\ow,  what  was  the 
basis  of  the  (*h*ctri<‘  work  in  thos(‘  bnildine:s /" 

.Mr.  Fh'hai’ty:  “  Ibd'orc*  tin*  (piestion  is  answered, 
75d  may  it  be  niKho'stood  that  oni*  objiH'tion  recently 
imnh*  appli(*s  to  this  line  of  examination,  and  that 
W(‘  may  have  an  exc(*ption." 

The  S])ecial  .Master:  “('oniisel  may  a.e’ree  on  that.  That 
as  to  the  course  of  dealine:s  b(*tw(*en  all  these  jiarties,  I  shall 
hold  them  releva.nt  foi*  what  bearim;'  and  value  thev  mav 
have  on  the  ])articnlar  transactions  in  controversy,  and  you 
may  hav(‘  a  n’eiiei-ad  obji'ction  and  excipition  to  all  questions 
that  may  be  asked." 

Mr.  Carnsi :  “I  a,e:re(‘  to  that,  without  them  renewing 
th(‘ir  objections.’’ 
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‘*(J.  Did  you  lliv  (jiivsl ion.  Mi’.  M(k‘1»>.''*  “A.  Yvs. 

1  helivvi*  np  to  tin*  tinn*  ol'  tin*  com])!!*! ion  of  tho  IU*;u*oii  it 
was  conti’act  work,  and  aftri’  the  lii’acoii  it  was  pin’cciitairo 
work.” 

“Q.  And  wliat  was  tin*  jx'rccntairn “A.  I  Ix'licvo  it 
started  out  witli  t(*n  pei’  cent,  and  tlien  was  ineri*as(‘d  np  to 
iifte(‘n  p(‘i’  ('(“iit.” 

“(,).  Ixeferrin.LC  to  tli(‘se  (»tlier  l>nildini:-s  that  yon  hnilt 
alone  after  1!>12,  and  eoneerninir  which  I  havi*  interroicated 
yon,  did  tlu*  (’ai’roll  Kleeti’i(*  (’in  do  the  (*lectrical  work  for 
yon.'”  “A.  Yes.  'Fliey  did  all  the  (*h‘ct  rieal  work.” 

“(J.  On  what  basis.'”  “A.  ( )n  lift(‘en  per  e(‘nt  protii 
basis.” 

“(J.  That  nn‘ans,  as  1  nndei’stand  yon,  the  labor  and 
material  wei’e  bilh*tl  to  von,  and  ther(‘  was  added  to  that 
amount  ”  “A.  (  Intei’posiim*.)  Fifte«‘n  p(*r  cent.” 

( ( ‘out inniny : ) — Fifteen  per  c(‘nt  for  protit  of  the 
(‘arrchl  Fleet  ric  Foinpaiix  '  “.\.  Yes,  sii’.*' 

At  tii’.vt  the  (’ai’roll  Fleet  ric  Fo.*s  woi  k  was  a  ns 
<o|  c(nilract  work  but  after  tin*  t'r(*ction  of  the  lh*acon 
Apartnn‘nt  it  was  ]»erci‘nta^’e  work  which  perc*i*ntai;e 
was  at  lirst  HiM  and  afli‘rwards  increased  to  150'. 

(Kec.  5S1-,‘IS7:)  Late  in  11)12  he  had  his  lirst  discussion 
with  Mr.  Harry  (’arroll  conc(‘rninu’  the  purchase  of  S 
Sti’eet  lot.  “I  do  not  renu*mbi‘r  (‘xac'tlv  how  tin*  lot  was 
H()tt(*n.  It  was  thi-oimii  Frank  'T.  L'awlinus  that  we  ob- 
tained  the  lot.  lb*  simu’esled  to  c'ither  .Mr.  Farroll  or  mv- 
self  that  W(*  taki*  this  lot  and  build  on  it  and  I  talked  tin* 
matt(‘r  ov(‘r  with  Mr.  (’arroll  and  we  linallv  decid(*d  to  take 
the  lot  and  build  tin*  present  bnildinii'  on  the  basis — Do  yon 
want  im*  to  uo  into  (h*tails.” 

“Q.  Yes,  1  wonld  likt*  for  yon  to.”  “A.  ( )n  the  basis 
that  he  said  his  wifi*  had  some  money  to  inv(*>t  :  slu*  wonld 
buy  tin*  uronnd,  we  wonld  obtain  a  nnn’t uayi*,  and  the 
in’olits  (h*i’ived  fi’oin  tin*  bnildiiiLi’  and  sale  of  tln'se  build- 
in, u’s  W(*re  to  bi*  divid(*d  i*<pially  betwe<*n  Harry  Farroll  and 
mys(‘lf.  His  wift*  was  to  be  S(*cnred  lirst,  and  ln*r  intc'i’est 
was  to  be  paid  befori*  he  or  I  rec(*ived  any  jirotils  of  any 
kind,  and  tin*  title  to  tin*  projierty  was  carried  in  her 
name.” 

Bv  ‘‘her  interest”  he  means  the  interest  on  the  monev 
she  had  invested;  on  her  monev  that  she  had  in- 
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vo.stod  ill  the  iiarticiilar  jirojioiiy.  Xotliiiig’  at  all 

was  said  at  lliis  linu‘,  Ix't'orc  la*  look  ii|)  this  8  Street 

|n-o|)osition  at>ont  iii}'  h(‘iny  ])aid  a  hiiihh'r's  jirolit.  He 

iu‘ver  liad  aiiv  eoiivt'rsation  at  aiiv  tiiiu'  with  Mrs.  Carroll 

•  • 

alioiit  any  ot*  tlu‘s('  ])iiildin,u-  ))ro])osit ions.  Mi-.  Carroll  never 
mentioned  to  him  that  .Mrs.  (’ai-rc'l!  wanted  a  written  g’uar- 
ant(‘e  as  to  tin*  cost  this  S  Slrt'et  ])ro])(.‘rty  that  she  was 
li'oim;-  to  hnv  th(‘  lot  for.  .Mi',  (’arroll  nexan-  commnnieated 
sneh  a  wish  on  tlie  part  of  .Mrs.  Carroll  with  resjieet  to  any 
of  the  ])i-o])(M-t ies.  Aslo'd  if  h<‘  knew  wln'llnn-  Carroll  re¬ 
tained  his  intc'rest  in  tin*  S  Street  lot,  lu*  said  he  did  not 
know:  so  far  as  lu‘  knew  Carroll  had  his  interest 
riu'ht  np  to  the  mid.  M'itiiess  lirst  Inaird  to  the  eon- 
trarx'  xx'hen  this  suit  xx'as  hroin^ht.  in  the  ansxver  to 
the  oriu-inal  hill.  'I'liis  answer  applii's  to  all  of  the  other 
prop(‘rti(‘s  in  this  suit,  .\sked  who  pieked  out  the  “S” 
Slri'et  lot.  In*  said.  .Mr.  h’awliiius  sir^^cstc'd  that  In*  had 
this  lot  (HI  S  Street.  .\nd  he  tlioimlit  it  xxonld  he  a  ,i»-ood 
lot  to  hnild  on.  1  hc'liexa'  it  ninsi  liaxe  hi*en  to  me  that  In* 
sim-ii-est(‘d  the  lot. 

WitiK'ss  pr(*pared  tin*  ))!ans  for  tlu*  S  Strei*!  hnildin^. 
( ’lann-hton  AV(*st  is  a  man  xx  ho  has  done  sonn*  arc'hitectnral 
xx’ork  in  Washinn'ton,  principally  <!i-aft iiiL:-. 

S})(‘cial  .Master:  “  Ih'fore  yon  i;-o  any  fiirtln*!*,  I 
xvonld  lik(‘  to  nn(h*rstand,  or  hax'e  In-oneht  out  a  little  more 
ch'arly,  xx'hat  is  meant  hy  the  (piestion  and  ansxx'er  as  to  the 
ret(*ntion  hy  .Mr.  ('arroll  of  liis  iiitei-est  in  tliese  pro])(‘rties. 
1  did  not  (piiti*  yet  that  in  me  own  mind.  I  xvant  it  for  my 
oxvn  satisfaction,  xvhat  is  meant  hy  that  (piestion  and 
ansxver.  Von  may  (h'Velop  it  hy  otln*!*  (pK'stions  and 
ansxx'(*rs,  if  von  xvant  to.” 

('onnsel  for  plaint il‘f:  “I  (-:in  (h'X’elop  it  hy  one  ques¬ 
tion.” 

“(>  I)i<l  Mr.  ('arroll  excr  commnnicate  to  von  the  fact 

V  • 

that  he  had  traimferred  liis  interest  in  this  pro])erty  to 
M  rs.  ( 'arroll "  “A.  Xo  :  Ik*  n(‘X(‘r  did. " 

“(J.  That  saiiK*  ansxver  ai>]»!ied,  as  !  nnd(*rstand  it,  to 
th(‘  oth(*r  hiiildinys  .’”  ‘‘A.  ^h*s,  sir.” 

“(^).  I  ask(*d  yon  xvho  xvas  ('lanyhton  AV(*st,  and  you 
ansxvered  that  (pK*stion.  A\’hat  coniK-ction  did  ('lanyhton 
W(*st  have  xvith  tin*  jilaiis  of  tin*  S  Str(‘(*t  lot/”  “A.  He 
had  a  picture  of  the  front  elevation  of  the  building*.  Can 
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I  ju.-{  stntr  that  that  iIm'  niK'.'^lioii  will  ho  oovorcd 
75(5  i  II  all  nf  1  Ik'Iii  ! ' ' 

“().  5’c.>. ;  1  will  he  viTv  i^lad  1<)  liavo  von  do  it." 
“A.  And  just  to  show  iny  n*lation  with  Mi*.  \V(‘st,  In  all 
of  my  hiiildiii'^*  o|MTations  in  Washinylon,  inolndini::  (‘vory- 
tliiim-,  tlir  striK'tnral  foatnr<*s,  tin*  lay-out  ol*  tho  hnildinir, 
and  the  ardiitiM-t nral  r(*atnn‘s  nf  tlio  hnildinii-  wm’o  lix(‘d 
hv  me.  Mr.  ( 'laimlit nil  West  nuTnly  acted  as  a  ilrat’tsinan 
in  tin*  capacity  nf  either  ti*acin*-:s  and  floor  ])lans  1  may 
have  made,  nr  takiiiLi"  an  clcvatinii,  which  1  had  ma(h‘,  in 
(‘(»n  licet  inn  with  the  clc\'atinn  as  ti\c(l  hy  th(‘  lay-out  of  tho 
hnildinu',  and  all  he  cnnhl  dn,  I  W(»nld  say,  would  lx*  to  put 
the  uiimci’-hiTad  nii  the  fi-niit  of  the  hnihliun*,  and  tono  it 
up.  In  some  cases  he  (lid  some  litth*  interior  work,  such  as 
a  pai'ticnlar  cni-nicc  1  wanted  desiuned,  hut  that  was  tho 
fill!  extent  of  his  work,  so  t‘ar  a>  1  was  concerned." 

“(J.  What  did  yon  want  with  a  |»icture  of  the  hnildiim*.'" 
“A.  1 11  mn>t  cases  Usual  1\'  for  the  pnipnx*  of  a  loan." 

“(J.  Who  prepared  the  wnrldiiy’  hhie  prints.’"  “A. 
rh(‘  \\nrkinu'  drawings  I'rnm  which  the  hliie  prints  wio’c 
taken  1  prepared." 

“(J.  (’oiicerniim  >niir  answer  imw  to  the  S  Street  prop¬ 
erty.  do  ymi  reiiiemhcr  what  ynii  paid  .Mr.  (1ani;hton  West 
for  h's  srrxici  sin  cnniK'ct  ion  wit  h  tin*  S  St  r(“et  pro])(‘i’ty 
**.\.  I  think  t'ni*  makin'.i‘  that  |)ictnre.  it  was  livi*  to  t(‘n 
dollars." 

At  the  time  voii  entered  into  the  arrangement  with 
.Mr.  ('arroll  for  the  hnildiim'  of  the  S  Street  property,  what 
oruaiii/.at  ion  or  hnildiic.;'  forc<‘  were  yon  maintain- 
757  inu'.’"  “A.  Well,  I  picked  out  diff(‘i*ent  men  at  dif- 

I’ereiit  times  to  meet  conditions." 

“(>.  What  I  want  to  know  is,  wlnn  if  anvhodv,  did  vou 
hav(‘  on  any  ]»ernianent  list,  or  monthly  pay-roll.’"  “A. 
Xo  one." 

“( ).  l)id  von  have  anvoiie  on  vour  itavroll  whom  vou  w’ero 

V  «  «  •  1  •  » 

ol>liu-ed  to  ]>ay  excejit  while  actually  cmployi'd  in  hnihl- 

iny  .'"  “  .\.  Xo,  sir." 

“(>  l)id  von  havt'  aiiN"  convei’sat ion  with  Mr.  llarrv 

V  •  «  • 

( 'arroll  concerniim*  voni*  hnildiim  force  at  tin*  time*  von  heu’an 
this  joint  opt*ralion  with  him.’"  “A.  1  do  not  recall  any — 
none  that  I  know  of." 

‘*().  Do  vou  reiiK'niher  anv  conv(*rsation  with  him  in 
which  r(‘f(‘rence  was  made  to  the  desirahility  of  keeping  a 
building  force  occupied.’”  “A.  That  is  so  remote  to  speak 
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of — Iho  mon*  fad  tlial  all  the  operations  I  have  l)een  in 
liav(‘  l)(‘efi  lar,U(‘  o|)ei‘al ions  nupii rin.j^'  a  .uri'at  innnl)er  of 
men,  and  this  S  Streu't  stmetni'i*  was  vei\v  insi.i»’nitieant, 
and  did  not  iXMjnin*  hnt  \  erv  few  inrii  to  (*arry  it  on.’’ 

dan  yon  stat(‘  licmn’ally  I  do  not  want  the  exact 
liiiiires,  as  this  is  not  foi*  ac'connt iny  purpose's  at  all — do 

veil  renu'inhei’  ui'iierallv  ahont  how  inneh  inoiu'V  V(ni  owed 

•  ‘  •  •  • 

the  ('arroll  Idec'tric*  (’oinpany  in  Deei'inher  of  11)12,  whim 
yon  h(‘iian  this  S  Sti'eet  operation.’*'  “A.  1  do  not  helievi‘ 
1  owed  th(*in  v(*rv  inneh  -\(‘i‘y  little." 

(.).  (’an  von  sav  ^-enei’allx'  how  inanv  thousand  of 

•  •  •  1  •  • 

dollars?"  “A.  1  do  not  helieve  it  I'an  into  the'  thousand — 
h‘ss  than  a  thousand." 

‘-(J.  Von  think  it  was  h's^  than  a  thousand  dol¬ 
lars?"  “A.  I  slionld  ,jndy(‘  so.  1  can  look  that  up 
and  tell  yon  from  his  stati'inent." 

“(J.  I  just  wanted  to  know  in  a  y'‘nei’al  way.  Xow,  what 
part  was  .Mr.  ('arroll  to  pla>’  in  the  const  met  ion  ot’  this 
S  St  I'et't  pi’(>j)ert\,  under  your  aureeineiit  with  him?  What 
was  he  to  (h»  ahoiit  it  ?"  “.\.  lie  was  not  to  do  anvthinii' 

in  the  eonst  laiet  ion,  exe(*i»t  te  put  in  tin*  elect  I’ieal  work." 

“(^).  Was  lu‘  to  assist  in  snperinleiidine,'  tin'  hnildiny,'?” 
“A.  Xo ;  not  at  all. " 

"(^).  Who  was  to  fnimish  the  electrical  woi'k?"  “A.  The 
Carroll  Kh'et  rieal  ( 'o." 

“(J.  And  mnh'i' what  ti'imis?"  “A.  (Mia  iiflt't'ii  jn*!’ ei'iit 
profit  basis.  That  was  inM  nnder.''t ood,  thon.i;h:  it  Jnst 
simply  ha))])en('d  to  he  a  eontiimatieii  of  tin'  ohl  nu'thod  of 
doini;'  hnsiin  *ss. '  * 

“(^).  Von  nn'an  hy  that,  do  you,  that  y<ni  had  no  (h'tinitii 

aiire'e'im'iit  at  all - "  “A.  (  I nterposiim.)  X(l  1  had  no 

(h'linit('  aurci'iin'iit.  All  (»f  mv  wsn  k  In'  carried  on.  As  each 
hnildin.!4’  w'as  started,  why  he  wonld  start  in  and  do  the 
work,  ainl  do  it  on  tin'  basis  of  fifteen  per  cent  profit." 

“(^).  What,  if  anythin.Lf,  was  ever  sai»l  to  yon  about  a 
,ii’nai‘ant('('  to  I'l'i'ct  that  S  Str('('t  pi'opei’ty  foi*  a  certain 
sum?”  “A.  1  iK'N'er  unaranteed  t<>  erect  anythin.!;’  for  any 
sum." 

“(A  I  ask  von  what  claim  was  (‘\ci‘  made  to  von  that  voii 

V  •  •  • 

had  imnh'  such  a  .i;nai'ant<‘(' ?"  “A.  Xo  claim  w’as 
77)!)  (‘vc'i*  made'  to  nn'  otln'i*  than  afti'i*  this  suit  was 

brought,  and  that  is  in  the  answer  to  the  original 

bill.” 
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AVliat  rout  haw  yon  ovr?*  r<*r.*iv(*(]  I’l-om  tin*  S  Street 
]H‘o))ei‘ty “A.  Xone." 

“(J.  \\  lio  manacl'd  the  prop^Tty  and  rented  tin*  prem¬ 
ises.'  “A.  llai'ry  (’ari'oll  had  ehe.ri:»‘  ot*  it  for  a  while. 
1  do  n(>t  know  whetlnn'  In*  tinaied  it  o\'er  to  Sansl>nrv,  or 
not.” 

(’onnsel  loi*  plaintiti:  “Who  lias  the  statimnnit  snlnnit- 
ted  hy  Mi’.  Moehs  to  Mr.  (’arroll  eonein’iiinu-  the  cost  ot‘  tlu‘ 
S  St  reet  pi'o]K‘i‘ty 

41i(‘  Witness:  “I  think  I  have  one  here*.” 

(N)nns(‘l  for  jilaintiff:  “It  is  in  evideiiee  here  as  an  ex¬ 
hibit.” 

(’onnsel  for  defendant  s :  “It  is  in  (‘videiiee.” 

(’onnsel  for  plaintiff:  “I  was  alxnit  to  show  it  to  the  wit¬ 
ness  ainl  ask  him  wlirthrr  those  items  rejo’esented  the  aetnal 
and  full  Slims  paid  hy  him  to  the  pm-sons,  and  foi*  the 
)inrp<>ses,  set  forth  in  that  statement.  I  will  not  he  able  to 
hand  it  to  him  thoimh,  unless  I  can  liiid  it.” 

t’onnsel  for  defendants:  “It  must  he  inehnh'd  in  tin* 
pa))ers  that  tin*  Master  has.” 

'rile  Special  .Mastm*:  “Xo:  von  have*  all  of  those  ex¬ 
hibits.” 

('onnsel  foi‘ plaint i t‘f :  “is  it  snlVieieiitly  ideiititii'd  without 
onr  hnntiny  for  it  and  handiim-  it  to  the  witness'” 

('onnsel  for  defendants :  “Mr.  (kirroll  wtmt  on  the  stand 
and  ideiitilied  a  statement  finaiished  !(►  him  hv  Mr.  Moi*hs.” 

'The  Special  Mast<*r:  “I  will  ha\'e  to  ask  the  eonn- 
?<>(>  sel  to  i;(>  throimh  the  jiapers  aiul  sni’rendm*  to  nu* 
all  tin*  original  exhibits  in  this  eas«*,  Ixx'anse  I  do  not 
want  to  havi‘  this  eontinnal  taimie  about  tb(‘S(‘  oi’iu’inal 
])ap(*rs.  Sonu‘body  has  yot  them,  and  I  do  not  losi*  papers. 

I  know  that.  I  hav(‘  never  lost  a  ]>ap(‘r  in  my  lif(‘.  I  am 
too  methodical  for  that.” 

Connsel  foi-  jhaintil’f:  “In  ordm*  that  W('  may  uo  for¬ 
ward,  if  no  objeetion  is  nnnb*  to  this  loose  method  of  identi¬ 
fying'  the  ])aper,  Mr.  Moehs  jiresents  this  statement  (indi- 
eatiiiii*  ])aper).” 

'File  Witness:  “()h,  v(‘s.“ 

« 

Connsel  for  ])laintil‘f:  “And  abont  which  tluo'e  has  al- 
rc'ady  beim  some  (‘xamination  of  Mr.  ('arroll.  'I'he  (piestion 
is  now  whether  the  various  items  in  that  statement  rej)ro* 
sent  the  actual  and  full  sum  paid  by  you,  Mr.  Moehs,  to 
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the  various  ])ersoiis,  aiul  for  llio  precise  pnr})Oses  that  are 
set  forth  in  that  stateiiunit." 

Counsel  foi*  (h'fcnidants  :  “One*  niinntiL  l)efore  he  answers 
tliat.  Von  are  rcd'errini;'  now  to  a  statement  that  is  in  evi- 
tlenee  ?  ’  ’ 

Counsel  for  ])la intiff:  “A  statement  that  is  in  evidence 
as  one  of  tin*  (‘xhihits.  It  has  alr(‘ady  lK*en  offered  on  the 
record,  and  spread  niK)n  tin*  I'lU'ord,  I  think." 

C’onnsel  for  deftnidants:  “All  i‘ii»ht." 

Counsel  for  ])laintiff:  “I  will  offer  the  one  relating  to 
the  S  Stre(‘t  in  evid(‘nc(‘  now,  which  is  ])rodnced  by  Mr. 
Flehartv,  if  it  is  not  alr(‘adv  in  evidence'.  If  von  will  hand 
that,  !Mr.  Flehartv,  to  Mr.  Moehs,  I  will  ask  him  to  identify 
it?” 

Counsel  for  defendants:  ‘‘^Ir.  Carroll  was  asked  about 
this.  ’  ’ 

Counsel  for  ]da intiff :  “Yes,  he  was  asked  about  it.” 
7G1  “(j).  AVhat  is  that  ])aper  yon  hold  in  your  hand, 

Mr.  Mo(*bs.”'  “A.  1  do  not  know  wlu'ther  this  is 

the  one  I  fiirnish(‘d  him,  or  a  copy  of  it." 

“C>.  Have  yon  the*  original  th(‘i‘(‘,  .Mr.  Moebs.”’  “A.  I 
have  a  copy  of  the*  original.  The*  r(*ason  I  say  I  do  not 
think  it  is  the  sann*,  that  tin*  typewriting  does  ne)t  look  like 

n.'v  machine." 

% 

“Q.  See  whetln'r  the*  lignn's  coi-respond,  aiiel  the  totals 
are  alike."  “A.  'riie  heading  of  the  she*e*t  is  “Cost  of  Con¬ 
struction  Ibid  S  Stre*(*t  northw(*st,”  anel  these  items  are, 
ti]*st,  “contract,"  “contract  ])rice"  and  “contractor,"  which 
I  eliel  not  make  up.  d'his  is  e*vid(*ntly  maele  uj)  fre)m  the 
original.  If  you  want  me*  to  go  through  these  different 
items  anel  see*  if  th(*y  are*  V(‘rili(*d,  I  suppose  I  can  take  off 
the  total,  and  if  that  is  e*orrect,  and  it  e'oi‘re*s])onds  with  the 
total  as  it  shoidd  be,  1  wonld  assume*  that  e*ve*rything  is  the 
same  as  the*  te)tal — it  must  be*  the*  same*." 

“(^).  Ve*s."  “A.  And  in  that  eaise  the*se*  ite'ins  he*re  were 
all  ))aiel  foi‘  by  me*  in  full  as  r(*pre*se*nte*el  eeii  the*  eeriginal 
sheet — not  as  i‘e*])i’e‘se‘nte‘el  on  this  she*e*t,  but  as  re*])rese*nteel 
eeii  the  original  she*e*t,  and  1  think  I  have*  bills  or  re*ceipteel 

bills - 

“Q.  That  is  not  the*  (pu'stion  neew.  We  will  go  inte)  that 
later,  when  it  come*s  to  the*  subje*e‘t  of  the*  ae*e*onnting.  Were 
anv  of  the  ite*ms  e)n  the*  state*me*nt  that  ve)U  fnrnisheel  Mr. 
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(’ai'roll  ill  ('oiiiicci i(ni  willi  llir  S  Street  pr(n»erty  I'er  nii 
aiiKHiiit  laryei-  than  y<»ii  aetiiaily  paid  <ml  to  tlie  p(*rsoiis 
furnishing  tin*  lal)or  and  mat  ei’ials ”  “A.  Xoiie  of  tin* 

items  wei'e  laryei-  than  tin*  amounts  1  paid." 

762  “(>.  hid  veil  (*ver  n*e»*ive  l>aek  from  anv  of  those* 

V  •  • 

])t*rsons  anythim;  hy  way  of  rehati*  of  the  amount 
paid  out  !"  “A.  I  did  not." 

“(J.  ()r  eommission,  or  in  any  otln*r  form  whatsoever.’" 
“A.  1  did  not." 

(h)unsel  for  ilefeiidants:  ‘‘lieforc*  vou  uo  anv  furtln*!’.  I 
want  to  und(*rstand  somethiiiL;’.  1  want  this  papt*r  to  re¬ 
main  in  my  possession,  nr 

(’ounsvl  for  ])laintitV  ( interpo>iim )  :  “1  will  otVer  it  in 
ovidonc't*  in  conneetion  with  tin*  eross-examination  of  Mi*. 
Harry  (’arroll,  who  stated  that  was  tin*  ])a])i*r  he  rec(*ived 
from  Mr.  Mo(‘hs." 

(’oiinsel  foi*  def«*ndant  >  :  “Let  it  he  marked." 

(A)uns(*l  f(U*  plaintitf:  “1  tlnmyht  I  had  ol‘f(*n*d  it  in  e\*i- 
d(*ne(*  at  that  time,  hnt  I  am  not  oniti*  sni*e." 


\Vitin*ss,  eontinnim:-,  said  this  was  not  tin*  oriuinal  he- 
eause*  tin*  total  at  hottom  is  in  hand  writ  in.!^-  and  it  is  not 
his  handu fit iiej  :  that  i^  imt  the  paper  snhmitt(*d  hy  him  t«> 
(’arr(*ll.  lie  has  a  vnpy  ol  the  paper  In*  snhmitted  to  t'ar- 
I'oll.  d’his  paper  is  no  dniiht  a  eopy  ot'  it  in  litth*  dilTer(*nt 
foi*m.  'Tin*  paper  was  «»fferi‘d  in  t‘\idi*net*  hy  (’ouns(*l  for 
jilaintiff  and  marked  I'ixhihit  J.  .1.  M.  A.  1,  and  tin*  follow¬ 
ing  is  a  eojiy  of  it  : 


(A  ty])i*writti*n  |»a))er  exi-eptiim'  the  tinal  footing,  which 
with  pen. ) 

l.)ll  .S'  S  ft  I  t  f  Sftilruirul. 


( ’out  l  :l<  I . 

( 

’olil  f;l'-t  1 

I'litc. 

t  'olil  f.-lrlor. 

IM’iek  work 

>1,100 

no 

.1  OS.  W.  ( ’ollius. 

Party  walls 

:’>l 

l^ress  IMiek 

7)4 

nn 

11yd.  Pr(*ss  Id*.  (’0. 

(’oner(*t(*  st(*])s  1 

lV  walks 

40 

nn 

Lake*  Stone*  (’0. 

(’orniei*  tV  (1.  1. 

Work 

ins 

nn 

11.  d.  (iiela.s. 

Fixtures  (his 

h’ang<*s 

107 

Tin 

K.  F.  l)i*ooks  (\). 

Floor  ])laning 

2:) 

nn 

( \  11.  .Moon*. 

(dazing 

21 

oO 

Hugh  Peilly. 

1  lardwart* 

ns 

nn 

1\  r(*ann*r  cV:  l)e*uhring. 

Heating 

4on 

(.to 

( '.  I...  Wenger. 

H.  It.  CAltrtOLL  KT  AL.  VS.  J.  J.  MOEBS. 


(’.till  r;ict.  < '(.Ml  I-;!*!  price*.  ('out  iMctcr. 

Lime,  C(.‘nK‘iit,  tliu‘  liiiiiin'  70  00  Xat.  Moi'lar  Co. 

LiimlxM'  40S  07)  K.  Wallao'. 

Milhvoi'k  2!)()  70  l>ai'])or  cV:  Koss. 

( )nianu‘iital  Iron  Work  40  00  Col.  Iron  Works. 

Paintiiu;'  loO  00  II.  W.  Andco's. 

Paperinu'  So  00  II.  II.  Sherwood. 

Plastering  .‘!4o  00  P.  Vaseo. 

Plumbing  (107)  00  Fred  L.  Wenger. 

Pooling  7)S  00  Philip  Carey  Co. 

Sand  (ic  Oravel  7)7  01  L.  F.  Smoot. 

Shades  .  1(1  !)() 

Sodding .  7)  00 

Stairs  .  87)  00  C.  K.  Finch. 

Steel .  44  7>0  Ihirher  cS:  Koss. 

Stone .  10  00  Lak(‘  Slone  Co. 

Tile  Work  141  00  Amer.  Mosaic  Co. 

Wash.  Gas  Light  (\).  ‘JO  7).') 

Labor  .  .  (1(14  7)4 


5f7),7)7)S  SS 

In  substance*  this  pape*!'  is  ihe  same  as  that  fni'nished 
by  him  to  (7'irroll.  riie.-'C  ar<*  not  Ins  Imiircs  at  bottom. 

It  do(-s  not  look  like*  his  type'wrilor  but  it  may  be*.  What 

he  was  going  by  mostly  was  iIh'sc  ai'o  not  his  lignr(*s  at 

tin*  bottom.  44io  itonw  Ik*  has  V(*riliod  with  his 

(04  and  tln*v  ari*  tin*  sane*.  'I'liov  are*  in  substance* 

•  • 

tin*  same*  thing  as  the*  original,  lie  has  a  copv  oT 
the  original  whie'h  he  produces,  copi(*d  I'rom  the*  ('opv 
which  hael  pi'obably  been  worn  eml.  lie  rnrnislu*(l  the 
names  oi*  the*  cont  ractoi's  on  tin*  stati*m(*nt  he*  ga\’e*  Car- 
roll.  He*  has  oitlior  the*  original  I'ce-e*!))!  bills  Tor  the*  pay- 
m(*nts  of  the*  bills  on  the*  ."^tate*!!*!*!!!  oi*  e Iiiplioate*  bills  late*)' 
gott(*n  on.  Some*  of  the*  i'e‘e*e‘ipis  we*i‘e*  (*ithe*r  lnrn(*(l  ov(*r 
to  ('arroll  or  mislaiel  and  he*  we‘nl  aiel  got  ehiplicate*  la*- 
ceipts  in  ))lace*  of  those*.  4'his  stat(*m(*nt  was  fni'nished 
to  Carroll  shortly  afte*!'  tin*  weerk  was  comph‘te*el.  Ask(*d 
wdiat  Carroll  said  about  the*  statenie'nt,  he*  i'eplie*el  that 
as  he  reni(*mbei'e(l  Cai'i'oll  hael  ligni'e'd  up  some*  of  the  var¬ 
ious  itc*ms,  or  tried  te)  linel  out  if  the*  pi'ices  were*  fair  ones, 
and  after  inv(*stigation  he*  found  they  W(*i'(‘  all  I'ight  and 
said,  “They  are*  all  i'ight."  ('ai'roll  ne*ve*r  expr(*ss(*(l  any 
dissatisfaction  to  him  about  the  state‘m(*nt .  W'itness  was 
not  asked  whether  these  it(*ms  includeel  a  builder’s  protit. 
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XoiK*  of  tlioiii  ;i  Iniiidci  's  profit.  Asked  if  bo 

had  aiiv  (Muivio-sat ioii  willi  (’an'oll  at  oi*  alxnit  the  time  of 
tlie  eomplct  i(»ii  of  the  hiiddiM'^-  coiKM'niiiiu'  what  tlie  huild- 
iiiii:  ha<l  eost,  as  to  wiM'thcr  it  had  cost  more  or  less  than  was 
anticipatcMl :  he  I'cplied  that  he  did  not  recall  anythini'’  like 
that.  1I(‘  eavc  the  (‘xaet  lieni'cs  for  tin*  matei’ials  as  re})- 
res(‘nte(l  on  this  >he<‘t  here,  and  tin*  nanu*s  of  tin*  contrac¬ 
tors. 

( licc.  : )  'fin*  T  Street  ])rop(*rt  i(*s  were  l)eiu:nn  several 
months  aft(*r  tin*  S  Street  was  !inisln*d.  Ih*  ]Tre])ared  tin* 
])lans.  .Mr.  (’laimhton  M'(*st  made  a  front  elevation. 
Aski*d  what  was  the  total  sum  j)aid  W(*st,  or  any  otln*i' 
architect,  foi*  sei  \  ices  in  conin'ction  with  tin*  T  Street 
pi’o]n*ili(*s :  he  said  he  Ix'lievc'd  it  was  live  dollars  or  ten 
dollars,  not  mor«*  than  ten  dollars.  Witness  made  the  orii*'- 
inal  plans  from  which  tin*  wan-kiim'  ])rints  were  made. 
7(15  III*  helievi's  that  tin*  'f  St!'(*et  lots  were  first  hi'onu'ht 
to  .Mr.  (’arrell's  attention  and  t’ai’roll  snii'U’(*st (*d  to 
him  that  they  Iniild  tln»s«*  houses. 

Asked  how  the  “'1'“  Street  hons(*s  <lit‘f(*i'(*d  fi'om  the  S 
StiM*ei  house:  he  i*epli(‘d,  tin*  “S"  Sti-eet  honsi*  was  ])nt  on 
a  lot  which  had  tw(»  partv  wall>;  docs  not  mean  to  sav  tln*v 
wer(*  liiiiii  (‘iionuii  to  take  in  the  hnildiim’  th(*y  Wi*r(*  ))nttin,i;' 
11]);  cannot  jiist  rec-all  wlieiln*!'  there  was  sonu*  ninh*rpinnin// 
to  Ik*  done  to  catch  the  hotPnn,  in  other  words,  wln*n  tlie\' 
(*.\cacatt‘d  they  may  ha.\e  Lioin*  a  little  helow  tin*  party  wall 
for  the  ])iir))ose  (»f  tln'ir  h;isement.  Tin*  S  Stre(*t  had  a 
cellar  only  iiinh*r  tin*  front  pa.rt  )»f  tin*  hnildinu’  and  thr(*e 
apartments,  din*  d'  Strei't  had  a  cellar  nn(h*r  the  entin* 
hnildinir,  with  livimr  quarters  for  a  janitor,  two  rooms  and  a 
hath. 

ddiosi*  r(M)ms  were  entirely  linisln*d.  In  oin*  case  they 
had  to  (*.\(‘avat(*  the  (*ntire  ('ellar,  in*ci*ssitat inii*  ])nttiinj:  in 
the  brick  work  from  the  basement  np,  and  a  lir(*])roof  slal) 
over  tin*  entin*  basenn'iit,  and  tin*  coniph*t inu’  of  two  t*ntir(* 
rooms  and  a  bath  room  for  livinu’.  ddn*  d'  Str(*et  had  one 
party  wall,  but  in  bnildiim’  two  Innises  they  had  one  of  tin* 
walls  actiiiu’  as  a  jiarty  wall:  wln*re  tln*i‘e  was  no  ])arty 
wall  for  tin*  outside  of  tin*  bnildiim',  it  left  a  jiarty  wall  to 
be  calcnlat(*d  on,  nn*aniim'  about  two  oi*  three  hiindretl  dol¬ 
lars,  and  that  is  still  an  ass(*t  of  the  bnildim*:. 

Asked  if  at  tin*  time*  In*  be^an  tin*  erection  of  the  T  Street 
houses  he  had  communicated  to  Carroll  the  approximate 
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(‘ost  <»r  the  S  Strcrt;  lie  ri*pln‘(l  Ik*  lK*rK‘VK(l  tluit  cost  sheet 
was  siihiiiil lt*<  1  him:  tla*  I’casoii  Ik*  says  is  that  the  elec- 
trical  woi'k  (hu's  not  ap])(*a!'  on  tin*  slK*(*t  ;  (kiiToll  had  not 
(*V(‘n  roiKh*r(*(l  to  him  a  hill  for  tin*  eleeti'ical  work  on  S 
StrF*(‘t;  that  (‘aim*  at  some  latei*  date  and  was  embodied 
in  with  tin*  '1'  Sti-e(*t;  it  was  not  i>’otten  in  time  to 
7()()  submit  to  (’ai’roll  win*!)  tin*  S  Street  was  finished. 

'fin*  (*h*(‘trieal  work  (meht  to  lx*  completed  in  a  bnild- 
ine'  aJxmt  tin*  saim*  linn*  (‘vc'rvthine’  (*lse  is  completed.  He 
b(‘rn*v{*s  tlK*y  borrowi*d  on  S  Street  and  $5,500  on 

(*ach  of  tin*  T  Str(*(*t.  Ask(*d  why  moix*  was  borrowed  on 
Sti'(‘(*t  than  S,  he  said  in  (*ach  (‘as(*,  tlK*y  tried  to  liorrow 
as  miK'li  as  tlK*y  possibly  conld  and  that  was  the  limit  they 
(‘oiild  ,u‘(*t.  Ml*,  b’awlines  would  only  loan  them  $5,000  on 
S  Stri'ct  and  Ik*  wonld  only  lo:in  $5,500  on  T  Street.  He 
b(*lieves  In*  tried  to  ed  Ibiwline's  to  maki*  a  $(>,000  loan  there 
and  Iiawline,."  wonld  not  ae'i’e<‘  to  it.  Asked  if  Carroll  ex- 
]»r(*ssed  to  him  any  .siii'prisc*  about  tin*  (‘(xst  of  tin*  S  Street 
house,  Ik*  replied  hoik*  that  Ik*  ccndd  i‘(*call.  lie  did  not 
renK*mb(*r  aiiyt hinu'. 

W'hat  arraneenK'iit  did  yon  hav(*  with  him  as  to  the 
bnildin.e'  “1‘  tie*  'T  Sti’cet  propt‘rt  ies  / "  “A.  That  was  a 

continnation  of  tin*  oiaeinal  pi’oposit ion.  Ilis  wife  was 
to  fni-nish  tin*  monev  for  the  land,  and  tin*  (‘xcess  cost  of 
tin*  biiildine'  <>vei'  and  above  tin*  loan,  foi‘  whi(‘h  sIk*  was 
to  e,i‘t  i)' i  intci‘e>t  tirst.  After  that,  any  prolits  dei‘iv(*d 
wei'c  to  be  (MpiallN'  di\  id*‘d  between  Harry  Carroll  and  my¬ 
self,  and  sin*  carried  tin*  biiildine,'  for  us  in  1k*i*  name.” 
Aski*d  if  at  tin*  time  Ik*  dr(*w  tlii*  plans  foi*  the  T  Street 
pi-o] M‘rt i(‘s  tln'ie  wei'e  any  fact<  known  to  him,  or  brought 
t(>  hi-  attention,  which  wonld  lead  him  to  b(‘li(*ve  that  thev 

ft 

conld  b(*  er<*cted  for  less  than  tin*  cost  of  tin*  S  Sti’c*(*t  prop- 
(*rty:  In*  i’e))lied  that  would  lx*  impossible,  it  was  a  bigger 
buildinu'  fi'om  tin*  mere  fact  that  tin*  basement  had  these 
two  exti’a  ix)onm:  in  cnbitm-  tln'm  om*  building  b(*ing  larger 
W(»uh!  cost  more,  lb*  was  mU  ask(*d  to  gixa*  any  guarantee 
of  any  kind  what(*\'ei‘  as  to  th(*  cost  of  these*  T  Sti'(*(*t  ])rop- 
ei'ties.  Asked  if  Ik*  put  any  building  material  in 
7f)7  (*ith(*r  tin*  S  or  T  Sti’('(*t  for  which  he  made  no 
chai’ge*;  Ik*  said  Ik*  bi’ought  some*  st(*(*l  rods  down 
from  soim*  of  his  left  ov(*r  stuff  on  tin*  othei’  buildings,  and 
sonu*  wood(*n  forming  for  concrete  woi’k.  He  superin- 

34— 4445a 
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tondod  tlic  const riu*ti(ni  of  S,  T,  (J,  and  lOtli  Street  prop¬ 
erties.  (’arr(»ll  ]'n1  the  electrical  work  in  (hirroll  had 
nothin^’  to  do  with  tin*  snp«‘]-intendine‘  of  any  on(‘  of  them. 

Outside  of  the  loan  that  was  made  hv  Mrs.  Oarroll  and 
the  amount  that  was  i-(‘ali'/ed  on  the  trust,  he  furnished 
the  monov  that  went  into  tin*  S  and  th(‘  two  T  Street  ])ro])- 
erti(‘s.  Xeithei-  .Mrs.  (’arroll  nor  Ilarrv  (’ai-roll  furnished 
any  ])art  of  it  above  what  was  advanc(‘d  to  hny  the  lot. 

Asked  if  at  tin*  time  he  fni-nished  these*  moiu'vs  foi*  the  S 

* 

and  'f  he  wa'<  iieh'hted  to  the*  (’ai'roll  IMe'e'trie*  Oennpany; 
he  r<‘plie*el  tliat  whe'ii  S  Strei*t  was  hnilt  he*  .-honld  say  h'ss 
than  a  thenisaiiel  ehhhus.  AVhe*n  '['  Sti-(*e*t  was  hnilt — he 
wonM  have*  te)  re*fe*i*  hack  to  till*  statem(*nt  :  conhl  not  tell 
(*xactlv:  diel  ceniiise*!  want  him  to  r(*fer  te)  the  state*ment. 
“Q.  AVhie'h  state'ine'iit  eh)  yon  mean,  the  one  fni-nished 

von  hv  Mr.  Oai-roll.^"  “A.  'fin*  stat(*me*nt  that  is  he*re." 

»  • 

‘MX  Ve‘s:  I  shonhl  think  I  wonhl  like*  von  to.”  “A. 

w  • 

I  think  it  was  prodiU'e*)!  in  e*\  ieh*ne*e*.” 

(’oiinse*!  for  eh*rendanl>:  “\h»n  pre)elne-(*d  a  e*e)py  of  it 
at  one*  he*ariim'  fi-oin  yonr  state*nu*nt,  1  think.  I  may  have 
a  copy  hei'e*. 

'file*  W’itiu'ss:  “Mine*  was  in  ] )ie*ee*-me*al.  'fhis  was  all  to- 
ifethei*,  of  the*  whe)h*  transaction.  1  hael  s(*V(‘ral  parts  of 
thi^  (’arre)ll  Mh*cti‘ic  ('e)mpany's  hills,  which  W(*re  iei  piece- 
m“al.” 

(’onnse*l  for  ])laintiff:  “1  jnst  want  te)  ^-en  the*  ameennts 
in  a  eent*ral  wav,  ahont  he)w  mnch  veeii  e)We‘el  tin*  (h\rre)ll 
Electric  (’o.  at  tlu*se  elii’fe-rent  dates.” 

7GS  (’onnse*!  fe)r  defendants:  “1  mav  have  it  here.” 

» 

The  Special  .Master:  “The  account  will  show 

that.” 

(’onnse*l  foi*  ])laintifi':  “  Ve.‘s :  hnt  1  want  to  know  it  for 
tin*  pnr])osi*  ol‘  a>kine‘  <ine*st ions. ” 

(’oiinse*!  fe)r  eiefe*ndanls :  “Mr.  ('ari'e)ll  was  cross-exam¬ 
ined  ahont  that,  as  to  tin*  dilTi*re*nt  elates.” 

(’onnse*!  foi-  I'laintitV:  “I  think  In*  was  simply  eiiiestieineel 
t’reein  that,  and  I  think  tha4t  it  was  handeel  hae'k  to  Mr. 
Fh'harty.” 

'fin*  Witin-ss:  “'rhi'>  may  ln‘lp  ont.  January  1st,  1J17 — 
am  1  pe*rmine*el  to  re*ael  from  this  stat(*ment,  tin*  statement 
of  the  (’arre)li  Eh*ctric  (’om])any  te)  nn* .'” 

“(X  I  jnst  want  the*  approximate  liunr(*s,  Mr.  Moehs. 
You  have  tohl  ns  about  how  much  von  owed  him  at  the  time 
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you  (M)iu|>lclo( j  tlu*  S  SlriM't.  Al)()ut  liow  much  did  you  owe 
him  at  the  tiuu*  you  liiiislu'd  lh(‘  T  Stnnd  projxu’tics f ” 
“A.  Wluui  these  l)iIJs  \ver(‘  reud(*n‘d,  it  would  take  a  lot  of 
calculation  to  limnu*  out  just  what  was  due  at  a  c(‘rtaiii 
tinu*.  'riu‘V  are  all  caiTii'd  tou’ether.” 

(\)Uiis(‘l  for  (hdeudaiits:  “You  would  also  have  to  know 
wh(‘U  V(ui  liiiished  the  'V  Sti’e('t 

'rh(‘  Witness:  “^^»u  would  havi*  to  have*  tlu‘  dat(‘  of  the 
(‘omplctioii  of  the  'r  Sti'e(‘t,  and  subtract  tin*  credits  from 
th(‘  iudeht(‘(liioss  here,  and  you  could  of  course  icet  it  in  that 
way. 

“(J.  AVell,  was  it  any  considi'rahle  amount 
(’ounsel  foi-  (hd'midaut  - :  “Whv  have  him  i^uess  at  it  f  It 
could  h(‘  made  ceiMaiii,  if  it  is  iin])ortant.” 

(’ouns(*l  f«>r  ])Iaiutiff:  “1  sim])ly  want  to  ask  him  some 
furtluu’  (luestioiis.  W(‘  will  h*av(‘  that  (piestion,  then, 
“()!>  Ml*.  Moelis,  ill  tin*  interest  of  tlu*  saviiie:  of  time.” 

“lie  iie\(‘r  iH'ceived  a  ch(‘(‘k  from  Mi*,  (kirroll  or 
Mrs.  (\*ii‘rolI  for  the  excess  c<)st  of  th(‘  S  or  tlu*  Y  Str(*(‘t 
properties,  lie  ue\'er  receix'ed  any  of  tlu*  r(*uts  of  the  d’ 
Str(‘(‘t  pi*op(*rt  ics.  llai*i*y  ('arroll  i*eiit(*d  tlu‘m  lirst  and 
tlu‘U  throiiu'h  Saiishury's  ( )flice. 

(lie(*.  4n*_!-4(l4:)  “(J.  Whis  any  claim  (*v(‘i‘  made  ])ri()r  to 
your  dispute*  with  Mr.  ('ai*roll  that  (*itlu*r  of  tlu*  T  Street 
propi*rties  W(*r(*  not  liu*  joint  |)roperti(*s  of  you  and  Mr. 
Carroll.'”  “A.  Xo.  Xo  claim  was  «‘Vi*r  made*  hut  what  thev 
W(*r(*. 

Prior  to  \our  dispute*  with  Mr.  ('arre)ll  was  any 
e'laim  (*ve‘i*  niaeh*  in  r(*>pe*e‘t  to  the*  eer  the*  lOth  Stre*(*t  prop- 
e*rty — that  tlu'V  W(*re*  ue)t  the*  joint  pre)pe*i*ty  e)f  yeiurself 
anel  AFr.  (  Mrredl ”  “A.  Xe)iu*.” 

(’ail  vou  about  lix  the*  time*  that  vein  aiul  Mi*,  ('arroll 
beuau  te»  elispute*  abe)ut  the*se*  pre)pe*rt  ie*s  ”  “A.  About  the 

time  that  tlie-y  iimveel  iiitei  tlu*  Filth  Street  builelin*^,  when 
we  tried  tei  aeljiist  matte*rs.” 

Fie  shoulel  sav  that  was  alone,*  ill  March  11)15.  I^verv- 
thine*  that  the*y  we*re*  iiite*re*ste*el  in  hael  be*e*u  built.  Askeel  if 
everythiiie  hael  be‘e*ij  built  e‘xce*))t  tlu*  4’we*lfth;  he  r(*plieel 
no,  lu*  was  talkiiie  <*f  tlu*  'rwe*lfth.  It  was  in  the  dXvelfth 
Stree't  biiihliiie  that  the  ceiiit re)\’e*rsy  (‘aim*  up.  lie  should 
jude(*  it  was  alone  in  March  or  April  11)15. 

“Ills  att(*nlion  was  called  to  the  statement  of  defendant 
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Harrv  li.  Carroll  in  liis  answer  In  tlio  olTeet  that  witness 
agreed  to  wait  until  tin*  propcn’ty  was  sold,  r^d’erring  to  the 
S  and  T  Stri‘ot  propeid i(*s,  foi*  his,  witness'  hnild(‘r's  ]»rolit  ; 

and  ho  was  askod  it*  ho  oV(‘r  had  anv  airr(‘einent  with 
770  Mr.  Carroll  that  ho  witni'ss  was  to  have  a  builder 's 
])rofit  in  any  ot*  these  pi*o])erties  and  answered  “Xo, 
1  never  had  any  agrooinont  with  him  to  that  (‘fl't'ot.  'File 
only  agi’oonumt  I  had  was  as  stat(‘d.  1  was  to  g(‘t  halt*  (d* 
the  prolits  and  ho  was  to  g(‘t  hall*  ol*  tin*  profits." 

(“IJee.  4t)4-40S":)  C(ninsol  for  plaintilf:  “If  yon  have 
the  statement,  M  i\  Fh'hai’ty,  with  i-ofor(*nei‘  to  the  two  'V 
Street  ]»rop(‘rt ies,  I  will  put  that  in  (‘vidt'iioi*  ae:ain  as  a 
])art  of  Mr.  Carroll's  eross-examinalion,  and  question  this 
witness  about  it." 

Counsel  for  def(‘ndants:  “  Is  that  the  original,  Mr.  Moebs 
(handing  paper  to  witness)  .'" 

4'he  Witness:  “Yes.  That  looks  like  tin*  original." 
(’ouns(*l  for  plaintiff:  “'fhen  1  will  ol*for  it  in  (*viih*ne(*, 
and  ask  tin*  (*xaminor  to  mark  it  as  an  (*xhibit." 

“('fin*  paper  rob-rrod  1(»  was  tln*r(*upon  marked  “Fxhibit 
J.  d.  M.  A.  2.)  'fin*  following  is  a  eopy  of  the  Kxhibit:'’ 

(A  ty])owritton  pap(*r,  oxe(*pt  the  marginal  not(*s,  whieh 
in  peiieil  and  ink.) 


Ces7  171(1  a-  17:kS  T  St.  X.  II’. 


1 -7,704  li!) 
7,1:14  Ob 


Labor  entire 

$i,:i7i 

10 

Party  Wall  . 

177 

:;s 

Brickwork 

:i,:ioo 

Stone  woi’k 

47 

10 

Cement  Steps  ttc  Walks. 

!M) 

Millwork,  stei*l  A’  Hard- 

ware 

1 .( 

87 

Lumber 

87)7 

8(; 

Plumbing  . 

L.'llO 

Heating 

l.dOO 

Electric  Fixtitres 

700 

Stoves  . 

109 

17 

10,b70  (14 


Lamont  St.,  M.  \\  Ins- 
eoe  b.OO,  plastering. 


Dejiosit  returned  you 
$47  less  $77)  eheek. 
$17  due  me  17  It) — 
17.00. 
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1 1  a  r cl  wa  r  o  K  r  a  eni  e r 


Dnehrine^ . 

29  09 

771  Cement  . 

144  08 

Sand  cS:  Gravel. 

213  Shellac  tIoorsH.E.  An¬ 

ders. 

4  lloors  $16.00. 

2  “  7.56. 

PlasterinK 

667 

Stairwork 

170 

Tile  work 

294 

Hoof  Tile 

68  80 

Ornamental  Iron  AVork 

100 

Hootinu:  . 

i.5(; 

Haintinir  . 

:’,()() 

( I  lass  . 

85  25  Inscoe,  $5  00 

Gas  ( ’harii'es 

47  60  Anelrews,  2.‘>  50 

Shades 

41  50 

G.  l.AVork. 

214  28  50 

( kirroll  Kh‘cl  ric  S  ck  'V 

427  3-1 

Pajierimr 

1J)0 

Plooi*  Planinii: 

66 

I:2,7(t4  (;!• 

( *onns(‘l  for  d(*f(‘ndants  : 

“Miiv  1  ;isk  vdii  if  von  will  look 
•  •  • 

at  that  and  (*om])are  it  with  the  om*  yon  have*  just  iele'iititieel. 

anel  se*e*  if  it  is  on  the*  same* 

typ(‘wril(*r.” 

'The  Wit  n(*ss  :  “  I  shenild 

say  ne)t.  It  dex*s  imt  h)ok  like  it 

to  me*.  ( )f  e'onrse*,  it  may  lx 

*  the*  same  t ype*write*r,  bnt  it  eloes 

?  y 


not  look  lik(‘  it  to  nn*. ' ’ 

“(^).  Xow,  with  rc'tVroiK'c*  to  tin*  oii(‘  just  liaii(lc‘(l  yon — 
Coniisol  1*01*  (lc*t‘(‘ii(lants  { Intcriiosinn*)  :  “I  would  like — 
these'  ])a|)(*i*s  an*  pajx'i's  I  would  like  to  i*et*(‘r  to.” 

(kniiisrl  1*01*  plainlilT:  “Von  can  havi*  tln'in  liaek,  if  yon 
proniiso  not  to  h>se  theni.” 

77-  ('onnscl  for  dofondants :  “In  (aher  words,  I  do 
not  think  I  should  lx*  Ixunul  t(>  prixlnee  papi'rs  for 

von  to  ol‘f(‘r  in  (‘vidonei*.  I  do  not  mind  von  eross-examin- 

•  • 

ini'*  ahont  them,  hut  I  wonld  like  to  keep  them  in  mv  files 

'9  ^  ^ 

for  future  reference.” 

(kninsel  for  ])laintiff:  “Well,  these*  ai’e  original  jiapers.” 
(k)nns(‘l  foi*  defendants:  “(’annot  th(‘y  he  copied  into  the 
reccjrd  ?” 

Counsel  for  jilaintiff:  “1  think  so.  1  have  no  objection 
to  that.” 
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(/oniisol  for  (Icrcinlaiits :  **S(»  liiat  1  can  liav(‘  ihciii 
hack  ?” 

Counsel  Tor  ulainlilf:  “Ves:  1  will  ai;rei>  lo  that.  \V<* 
will  l(*t  liiin,  after  W(‘  linisli,  copy  tli(‘S(‘  various  exliihits 
marked  “A"  into  tlie  reeeid,  and  L;ive  llnun  hack  to  Mr. 
Fhdiaitv." 

“Witness  eontinned:  Xone  of  the  iti'ins  in  this  state¬ 
ment  wen*  padded  so  as  to  inelnde  a  huilder's  ])r(dit.  'riu'V 
were  actual  dislairsi'inents  for  tin*  full  amount,  'riiere  was 
no  rehate  or  commission  on  anv  indiiH*ct  oi’  direi't  retuiai 
to  him  <d‘  anv  of  the  amounts  ])nt  in  that  statement.  Ih‘ 
believes  he  has  \*oueln‘i‘s  foi‘  all  of  them.  All  of  the  stat(‘- 

nnmts  that  In*  I'eiidei’eil  wei’e  i«*ndei'ed  to  llai’rv  Cai’i’oll. 

« 

He  did  not  reiidei’  any  to  Mrs.  (’arroll.  'I'liat  ap])lies  to 
all  of  the  hiiildinu’  ojMU’atioiis  mentioned  in  the  hill.  He 
never  i*eeeive<l  a  ]’e<pn*st  fiwmi  Mrs.  ('arroll  foi*  a  statement 
as  to  the  cost  of  any  of  these  pr(»perties.  That  applies  to 
all  of  them.  Ih*  never  received  any  rtMpiest  from  Mi-,  ('ar¬ 
roll  in  which  he  stated  Ik*  was  makinu'  it  foi-  .Mrs.  Carroll. 

Ask(*d  if  In*  evt'r  reeoL:ni/.ed  Mrs.  ('arroll  in  any  of 
773  th(‘si*  transaetions  in  any  way.  he  replied  ‘*.\o:  1 
nevt*r  eann*  in  contact  with  .Mrs.  ('arr«>ll.  All  1 
recoiinize<l  was  that  she  was  t<>  uet  the  si.x  per  cent  on  her 
moiK*y  which  was  in\  (*ste<l  in  tliesi*  ] n'opi'rl  ies,  and  she  was 
to  hold  them  for  ns.'* 

( liec.  4()S-12:)  After  tin*  T  Sti-eet,  (J  Street  was  the  ne.xt 
joint  hnildinu*  op(*ration  with  .Mr.  (’arroll.  'I’lie  lot  was 
]mrc]iased  throimh  tin*  ollico  of  Shannon  A  Lnelis:  a  man 
nami*d  (Jrady  in  tin*  olhce  of  Shannon  iV  Lnehs  snhmitted  the 
lot  to  UK*.  A  (h*posit  (»f  Jrl(H).  was  ]»ai<l  on  the  lot.  It  was 
])nt  Up  hy  witne  ss. 

“(j>.  What  arranii'emeiit  did  yon  make  oi-  seek  to  make 
with  respect  to  linancini:-  (J  Street.’"  “.\.  'The  (^>  Street 
was  le.ii'ehased  aiui  was  to  he  er<‘cted  on  tin*  same  ooik  lit  ions 
exactly  as  tin*  'T  Stre(‘t  or  the  S  Street,  and  1  think  we  snh- 
mitti'd  to  .Mr.  Frank  liawlinys,  or  wi'iit  to  him  for  the  pnr- 
])ost*  of  ohtainiim-  a  loan;  1  will  not  he  e(‘rtain  ahont  that. 

I  know  1  did  tak(‘  it  up  with  .Messrs.  Ih-ii'iiard  Johnson. 
1  hap]K'ned  t(>  havi*  had  a  transaction  with  .Messrs.  I’ar- 
nard  Johnson,  or  with  .Mr.  .lohnson,  tradiim'  an  apart¬ 
ment  house  1  had  at  It-^tli  and  lx  for  the  sit(*  the  Arliniiton 
is  now  erecti'd  on,  and  In*  nu*ntioned  that  he  had  some 
moiK'v  to  loan  tlu*ri*.  He  m(*ntioned  at  that  tinu*  that  he  had 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


535 


some  money  to  loan  on  real  estate  so,  Iniving  gotten  this 
Q  Street  lot,  I  submitted  a  pro]iosition  to  them  to  obtain 
a  builder's  loan, — to  Barnard.  Ol'  eonrse  ^Ir.  Johnson 

and  Mr.  Barnard  wer(‘  ])artners,  and  I  think  Mr.  ,rohnson 
r(‘ferred  me  to  Mr.  Ihirnard.  So  1  went  to  .Mr.  Barnard 
and  showed  him  the  T  Street  |)ro])erty,  and  told  him 
the  Q  Street  was  to  be  similar  to  that,  with  the  addition 
ot*  a  garage  on  the  back,  and  he  agreed  to  loan  $0,000  on 
the  |)i*o|)erty." 

774  Ask(‘d  it'  that  was  the  oidy  dilTerenee  between 
th(‘  'V  and  tlu'  (,> ;  be  said  “  Ves,  sir.  AV(‘ll,  there 
were  a  litth‘  bettm*  improxnaneiils  insider  In  other  words, 
th(‘  (‘leetrieal  woi'k  was  a  litth*  nno’e  ('laboratc',  and  some  few 
d(*tails  W(‘r(‘  a  litth'  nioi'e  (‘laboi-ate." 

'Vhi'v  list'd  tli(‘  sanu'  ))lans  for  (^)  Strec't  that  we  had  on 
4'  Stri't't;  th('y  art'  tlu'  idt'iitieal  plans  as  In*  rt't'alls  it,  he 
eiit  the  ])lans  in  two.  JIk'  4'  Stret't  was  two  bouses  and  he 
sim])ly  eiit  tla'in  in  two  and  submitted  thosi'  to  tlu'  Build¬ 
ing  Inspi'etor's  ollitH'  and  got  the  pt'imiil  on  it. 

11('  giK'sst'd  li(‘  askt'd  for  more  than  $(>,000,  tric'd  to  gc't 
more',  but  Baimai’d  agrec'd  upon  that  sum.  Asked  what 
eoniu'ction  llan-v  (kirroll  had  with  this  ofb'r  lu'  made  to 
Barnard  Johnson,  In*  said  they  wei'c*  to  aeeept  tliat  loan, 
and  Ilari’v  ('arroll  and  his  wil'e  were  to  fix  ii))  tin*  jiapors. 
Sonu'thing  happc'in'd  ol'  course  In*  eonid  not  t(*ll,  did  not 
know  just  what  it  was-  4'old  lliat  e()nns(*l  m(*ant  what 
))r(*vions  (•onv(*i’salion  In*  had  with  (kirrcJl,  before*  he  a])- 
})lied  to  Barnard  A’  Johnson,  In*  repli(*d  In*  told  Carroll  he 
was  going  to  get  a  loan  on  tin*  bnilding  for  tin*  amount 
stat(*d;  told  (hn’roll  that  Barnard  A  Johnson  had  agrec'd 
to  make*  tln*m  a  loan  ol'  that  amount.  Asked  if  Carroll 
told  him  why  tin*  loan  was  not  ac'cc*] ct (*d ;  In*  r(*pli(*d  that  as 
In*  n*nn*mbcred  it  (hirroll  said  thr.t  M  i'.  Barnard  want(*d 
him  to  join  in  with  his  wife*  in  signing  tin*  d(*ed  of  trust, 
not  tin*  not(*s  but  just  tin*  d(*(*d  of  timst,  and  op(*i‘ation  he 
supposes,  similar  to  wln*r(*  a  man  would  have*  his  wife  join 
in  with  him  or  a  (h*(*d  of  trust  and  In*  refused  to  do  it  and 
t'arroll  told  that  In*  did  not  take*  tin*  loan  on  that  account. 


Of  course*  In*  was  not  th(*r(*  and  did  not  know  just  what 
hap])ened. 

77o  “(^).  AVhat  arrang(*m(*nt,  if  any,  did  yon  have  with 

Harry  Carroll  b(*fore  you  stalled  this  Street  prop- 
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(*rty,  as  to  its  Ix'iiiu;  Imilt  “A.  In  wlial  rospi'ct  do  you 


moan '  ” 


“Q.  AVoll,  I  moan  as  to  wlio  yon  woi’o  Iniildiim'  it  foi’?" 
“A.  Oil,  that  was  oanhiMl  on  tin*  samo  as  tlio  '\'  and  tin*  S 
Stroot  ])i’o|)(‘i"t i(‘s, — tin*  same  izinn'ral  conditions  a]>]>li(‘(l, 
and  tho  ownership  was  to  hr  ihr  sanir.*' 

“(J.  What  advances  was  Mis.  (’arroll  to  make.'"  “A. 
She  was  to  jint  up  the  moiu'y  for  tin*  Lirouiul  the  same  as  in 
tho  oth(*r  cases,  t*xc(‘])t  tlie  ex(*(*ss." 

“Q.  How  much  did  tlu‘  LiTonnd  cost  “A.  'I'lie  uronnd 
was  thirt(‘en  Imndred  dollars." 

“(J.  ‘And  who  did  pnt  ii])  the  nion(*y  I'oi’  tin*  ground." 
“A.  I  ])nt  11])  the  deposit  of  one  liiiiidre)!  dollars,  and  Harry 
(kirroll  elosed  tin*  deal  with  .Mrs.  (’arrolTs  money,  similar 
to  th(‘  other  transactions.  In  the  easi*  ot*  'V  street  and  S 
St I’eet ,  of  course  I  did  not  put  any  deposit  np.  We  worlced 
it  to.U(‘ther,  hnt  in  this  particular  ease  oT  (J  StriM't,  that 
hroki*  cani(‘  to  me,  and  I  handle  1  the  whole  deal.  I  thoimht 
it  was  an  advantamMois  deal.  1  >ay  it  was  advaiit auecais, 
h(‘eans(‘  we  were  pnttine’  np  a  siniilai'  hiiildiim'  to  the  one 
we  had  pnt  np  on  'V  >tri‘(‘t,  and  W(‘  had  a  i:<»od  h»ealioii.  and 
we  had  the  opj)ortnnity  of  pnttiim'  a  uarayc*  on  tho  hack  of 
the  lot,  which  would  aeconinioda t thi'ee  h’ord  cars,  or  tlii’ee 
antomohih‘s,  t‘or  tin*  tenants.  'Tin*  hnildinu'  was  ])nt  iij)  for 
thn‘(*  tenants,  and  it  wa.s  an  addl'd  attraction  from  the  reni- 
inii’  standpoint,  and  made  it  an  ahsolntely  dead  open-and- 
shut  proposition  that  th(*y  would  rent  for  a  ureatei-  amoniit 
than  tin*  othei*  hnildiims,  and  the  lot  cost  ns  ahont  tin* 
same  as  tin*  str(*(*t,  and  cost  much  l(*ss  than  tin* 
1  H)  S  st  r(*(*t . 

“(J.  After  yon  learned  that  tin*  loan  was  not  no- 
in,u’  to  he  made,  what  arraimenieiit ,  if  any,  did  ymi 
have  with  Harry  (‘arroll  as  to  how  the  hnildiim’  operation 
was  to  he  linaiu'ed.'"  “.\.  Well,  In*  agreed  to  eai'i'v  it 

aloim* — to  cari’v  tin*  hnildiim'.  1  owed  Harrv  ('arroll.  er 

«  •  • 

the  Carroll  Klectric  (‘om]»any,  some  money,  and  we  a'-treed 
to  ahsorh  it  that  way,  in  oi’(h*i’  to  otVsi*!  tin*  money." 

"Flu*  mon(*y  he  ow(*d  tin*  ('arroll  Fdeetric  (‘ompany  wa>  for 
work  h(*ine*  (h)ne  in  his  own  j)ri\'ate  (*nterpris(*s :  soim*  of 
these  other  hnildiiiifs  In*  has  t(*stilied  to. 

(K(‘c.  4rJ-42h;)  Coniisi'l  foi*  ])laintit'f:  ‘‘Wdll  yon  let 
me  liave  the  stat(‘m(*nt  cone(*rniny:  tin*  (^>  Stri'et  plac(‘,  .Mi\ 
Flehartv," 
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“Paper  referred  to  was  pi*odueed  by  eoniisel  for  defeiid- 
aiid;  and  eonnsel  for  plaintiff  ol’bo’ed  it  in  evidence. 

The  statement  was  marked  K.xliihil  J.  d.  M.  A.  d,  and  the 
following*  is  a  copy  of  it  : 


of  ExJi  'lbll  J.  r/.  .1/.  J.  d  {  /)rfr]iff(ntf s' 


E.t'liihH  X(h  ()). 


(A  ty])ewrittcn  pap(‘i’  i‘.\(*('pt  tin*  linal  itian  of  $1S.()(), 
which  is  handwi-itini;-,  and  tin*  i’(h1  stamp.) 


(’ost  IdlS  (J  St.  X.  W. 


Labor,  Teams,  etc 

$8d7  01 

Ib'ickwork 

i,d(;8  20 

Last  Party  Wall  . 

201  .')() 

St(nu*  Work  ... 

40  00 

( '(‘inent  St(‘ps,  Walks  iV'  LInoi-s 

lis  0(1 

.Mill  St(‘(*l,  llardwai'c  wV:  (Jlass 

(;;u  4!) 

Lumber  ...  .  . 

477  58 

J  tea  ting 

5d»(;  oo 

Plast(*rinu- 

400  00 

777  Stairwork 

85  00 

d'ilework 

Ui.')  00 

Hoof  Tile 

40  00 

Ornamental  Iron  Work 

d>0  5(.) 

1  looting 

114  00 

Painting 

KiO  00 

( las  ( '().  (  diai'ges 

8  22 

Shades 

2d  d2 

(ial.  Iron  Work  . 

88  00 

Papei'ing 

75  00 

Llooi’  Planing 

dO  00 

Sodding  Front  ik  K(‘ar  Yards 

1 2  00 

Cemcmt . 

125  10 

Sand  cV:  (Ii’avel 

00  dd 

West  Party  Wall 

i:n  47 

1  )ej )(»sit c  on  lot  .  . 

100  (10 

!)01  22 

II.  I\.  Cari’oll  (’hk.  dime  1,  101.') 

$1,000 

“  “  S,  1!)1.') 

l.ddO 

Ilalance  due  d.  d.  M. 

::,ooi  2'2 

7), 001  22 

.■),!)()1  22 

Wenger's  Charge  for  Water  Stn’vice  $18  00 
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(.1.  J.  aI.  a  (  ^  lltM) 


Oil  tlio  nf  tills  paper  is  an  ini])r(‘ssion  in  rod  from  a 
staiiij),  as  follows : 


11.  U.  i\ 


\l.  K.  'r 


(’ain-oll  ld«‘(‘tric  Co. 
liKCKlVKl) 

Arc.  i;, 

A  nswci’ed 


r.  1).  c 

ICKPH. 

riLC 


77s 

liini. 


“Witness  coiit  i  lined :  Xoin*  ot  tin*  it(*nis  in  tliis 
statement  art'  paiMetl  to  inelnde  a  Imilder  s  ])rotit  to 
'rii,.y  rcprexmt  .aetnal  di>l)nr.^enient s  made  l»y  him. 
'riiere  was  no  rehate  or  any  indireet  metliotl  liy  whieli  lie 
r,M*ei\e<i  hat'k  any  part  of  that  sum:  from  any  of  tin*  iior- 
son-  iianietl.  A>kt'tl  it'  any  niatt'rials  of  his  wi'iit  into  this 
oropeilv  that  wfre  not  eharui't!  tor;  lit'  saitl  In*  hi*lio\c‘d 
some  t,f  the  ste.'l,  ami  stmie  formin'.;-  left  (»ver  from  soim* 
of  hi"  otie-r  "t  met  ares,  were  e:irted  down  tlu'r(*  and  used. 
Some  «tf  ilial  l‘t>rmi!i'A  was  used  in  sheathing-  in  the  root 
(»f  the  hi  1 1 h 1 1  n*.;’.  1  here  was  tjiiite  a  lot  Itn*  partition  ^\o^k. 

“(J.  lh‘\oiitl  the  amtniiit  that  went  into  the  ]nirehase  ol 
tiii<  St  I'eet  lot.  ditl  yon  (‘Ver  reeeive  any  moin'y  trom 
Mi-".  Can-oil  on  aeetiiint  (»f  tin*  (J  Street  house  “A.  In 
eari'N'inL;’  tin*  hnihlin'A‘  llarry  ^  arr<»ll  ya\e  me  two  cheeks, 
,M,-h  foi-  a  thoiisaml  <lollars,  for  tin*  ])nr]»ose  of  carryin.L;- 
the  hiiihii’i'^-.  earryiii'X  the  cost  ol  the  hnildinu-. 

“(J.  W'a<  that  i.i  addition  to  the  amount  put  np  lor  the 
hn.’*'  “A.  ddiat  was  in  addition  to  the  twelvi*  hundred 

dolla:-."  they  put  up  for  the  lot." 

ddios'*  were  two  cln'ck",  wm-e  they  not/  A. 

Ve"/' 

“(h  .\iid  at  the  time  he  handed  \<ni  those  cheeks,  wind, 
if  aii'.thinu,  <lid  In*  t<'ll  >on  ahont  them.’  What  statement, 
diil  he  make  to  yon  ahont  the  checks  as  to  what  they  were 
for.’"  “A.  Ch.  they  were  ju"!  siiujily  a  ]»art  of  tin*  cost 
of  the  hiiildinij-.  Xo  ."tateinent  wa.*^  made. 

“tr  hid  In*  tell  yon  wliosi*  moin*y  it  was.’  “A.  Xo;  I 
do  not  recall  him  sayini;-  wh(*si*  moin*y  it  was. 

77!>  llew  much  of  yoiir  own  money  W(*nt  into  the 

(J  Strc'ct  ]>roperty,  leavini;-  oiitsidi*  any  ({uestioii  ot 
what  yon  oW(*d  tin*  Carroll  Klectric  ho.  on  other  jobs? 
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“A.  I  belifvi*  the  first  eln*<*k  I  irot  froiii  Mr.  Harry  Carroll, 
I  had  asked  liim  on  a  iiuniher  of  oeeasions  for  nionov,  and 
1  think  when  I  i^ot  tlu‘  tii’st  eh(‘ek  tin*  hnildin^'  was  jirctty 
well  towards  eoniph't ion,  so  1  ])i’aet ieally  ('arried  every- 
thinii*  in  eonni'ction  with  tin*  hnihlinL^’  operation  person¬ 
ally." 

II(‘  eontraet(‘d  for  tin*  labor  and  vaiaoiis  materials  that 
went  into  the  huildinu’.  Ih*  thinks  there  weia*  a  eoipile  of 
eases,  the  tixtnres  and  uas  stoves  whi(*h  were  furnished  by 
Minhliman;  and  th(‘  ])lnmbimi-,  which  v.ana'  iK)t  contracted 
for  by  him  but  weia*  finaiishe»l  by  p(‘rsons  em])loyed  at  the 
r(M[nest  of  Mr.  Hari’oll  and  who  l)illcd  to  ('arr(»ll.  lie  sup¬ 
poses  that  Mr.  Carroll  paid  Mnddiman  and  th(‘  plnmlxM’; 
he  did  not.  “I  ('ari‘i(‘<l  cvei-yt liiim'  «'X(‘(‘pt  tliosi'  two  itinns 
on  tin*  whole  bill  ])i-(‘tty  ikmi*  n]>  to  the  linn*  of  completion." 

1I(*  h(‘ai'd  for  tin*  lii’st  lime  lhal  ihci-e  wa.s  any  claim  nnnh* 
by  Mrs.  Carroll  lhal  sin*  had  any  inlcresl  in  lln*  stj‘e(‘t 
propc‘rty,  exci*])!  for  lln*  moin*y  advanced  i'or  lln*  lot,  win*!! 
th(‘  answ(*r  to  lln*  original  bill  was  made*.  'rin*i*(*  was  i!(*V(‘i- 
ai!y  (pu*slio!!  jit  jill  dni-iim'  any  ol*  ibis  ])(*iMod  win*!!  h(*  was 
indebt(*d  to  tin*  ('ai’iMtll  lah*cliM(*  (’ompany  as  to  his  solv(*i!cy 
ai!d  ability  to  n!(*(*t  tln*ir  lulls.  .\1  lln*  li!!n*  tin*  (^)  Sti*(*(*t, 
was  ii!  con!‘s(*  ol*  (*im*(‘1  ion  he  in*\'(*i‘  i'i‘('(*i\'('d  lln*  (*xc(*ss 
amonnt  paid  by  bin!  t‘oi‘  Ihe  con-1  nicl  ion  ol*  S  and  lln*  two 
T  St  i‘(*(*t  pi'op(*i‘l  i(*s. 

:\sk(*d  who  n!ade  the  plans  loi*  Sli’(*et:  In*  said  tin*  (^) 
sti’<*(*t  was  the  'V  sli‘(*(*t  bnildijin'  Jnsl  cut  in  two;  tin*  blue 
p!‘l!its  W(*i-(*  just  cut  in  two  and  iist*d  ovi*?-;  lln*  plai!s  for 
tin*  sti‘(*<*t  c;ilh*d  foi-  two  bnildln,L;s,  so  In*  just  cut 
7S()  tln*m  ii!  half  and  uoi  a  p(*ia!!il  foi-  the  .sti-(‘(*t  on 
that  ])lan.  lb*  had  no  und(*i‘slandine‘  oi*  aL;r(*(*mont 
with  Ilaiu'v  ('ai’i'oll  as  lo  lln*  cha i'a(‘l er  ol*  lln*  bnildin‘-C  b) 
b(*  pul  Up  (U!  lln*  Sli'«*el  h)l  ;  l!n*>’  only  la!k(*d  il  ov(*r  in 
a  uen<*ral  way,  lhal  il  was  to  b«‘  praclicallx  a  duplication 
of  tin*  otln*i‘  biiihliii.u’.  ( d*  conrs(*  1  had  to  n!ak(*  a  litth* 
phin  foi*  the  ,uarau(*  in  the  bac'k,  but  lhal  did  not  amount 

to  aiivtliiim*,  that  was  tin*  onlv  additional  fenlui’e  in  the  wav 

•  '  •  •• 

of  plans.  Ml*.  (lau'Ahton  W(*sl  had  no  conn(*ction  at  all 
with  tin*  Q  stre<*t  i)!*o]»(*rly.  •‘l*b\(‘(*pt  foi*  sonn*  finishing 

insi(h*,  and  the  garag(*,  Slr(*(*t  was  built  on  the  model 
of  tin*  T ;  tin*  sann*  layout;  lln*  same  basic  ))lan.  The  ga¬ 
rage  cov(*red  tin*  width  oi*  the  lot.  That  ad(h*d  from  $350 


51') 


n.  n.  CAKroLL  ft  al.  vs.  j.  j.  moebs. 


to  to  tin-  (•(»!.  It  a.'>  a  lii-ci)ro()t’  garage  to  ac- 

('oin-o( lat <‘  till’d*  cars. 

“(J.  Did  .Mrs.  (’arroll  ever  ask  you  for  a  written  guar¬ 
antee  tliat  tin*  co>t  of  the  (<)  street  house  should  not  exceed 
li\'(‘  thousand  dollars. “A.  Xo:  slu*  nev(*r  did.” 

•Ml  Did  Mr.  (’arroll  ever  a>k  vou  for  sueli  guarantee?” 

V  • 

“A.  Xo.  'i'hat  would  he  ridiculous  on  the  face  of  it.” 

•MJ.  Was  it  possilhi*  to  huild  (J  strei't  for  live  thousand 
d  dlars.’"  ‘’A.  Xo:  it  was  not  ])ossihle." 

“tj.  At  the  time  you  ajutlied  to  Darnard  A’  Johnson  for 
the  loan,  did  \ou  suhmit  along  with  tin*  ]>lan  for  the  liuild- 
ing  e.iie  tor  a  garaeeX*  “A.  t  )h.  yes,  1  told  tln*ni  about  the 

garage  on  tin*  hac  k'  ot  tin*  lot.  ^  on  si‘t*  I  had  no  ))lans 

cithei*  than  the  'h  street  ]»lans  to  work  on,  and  inst(*ad  of 
showing-  them  the  plaid  1  took  tln*ni  up  to  tin*  huilding 
itseli'  and  to(‘k  tliein  through  tin*  huilding  and  ex- 
7S1  jhained  the  foatni'es  of  tin*  garage*  on  the  hack  of 
tin*  lot." 

'That  w:i-  at  tin*  tiim*  y«»u  appli«*d  for  tin*  loan  to 
liai’iiai’d  A  J<»hii>oii “A.  \  (*s,  sir." 

When  did  Mr.  (’arroll  lir>t  learn  that  you  cont(*m- 
jhaled  a  g:irage.'"  Wln*n  the  h»t  was  purchas(*d,  that 

was  (uigiiially  inti'iided  to  put  the  garage  tln*n*.  d  hat  w'as 

oin*  of  th«‘  added  attractions  in  hn\ing  tin*  h>t,  tin*  fa(*t 

that  the  h.-n-l:  of  tin*  lot  ecudd  he  u>ed  for  a  garage*  to  store 
a  e-ar  I’oi’  e*aeh  tenant,  mahiiig  it  an  at t  rae-t ix'e*  proposition 
fi’eun  the  re*ntal  standpoint,  d'  Stre*e‘t  innl  a  small  alley 
hae'k  of  it,  hut  1  helie*ve*  it  was  only  about  se*ven  fee*!  wide, 
half  of  the*  alh'v  was  elonate*d  '‘itln*r  one*  sieh*  en*  the  either. 
1  ele»  not  ree*all  .just  liow  that  was.  S  stre*e*t  had  no  e*xit  fei 
the*  alley  at  all,  hee-ause*  .Mr.  h’awlings  owtn*d  a  part  of  that 
h»t.  ainl  he  had  a  stable  on  it,  aiiel  the*re*  was  no  way  to 
get  in  there*,  e*\e-e‘pt  for  tin*  t  rae  !e*sm(*n.  ddie*re*  was  a  nar- 
te!W  alley,  1  should  sa>'  tlire'e  leet  wide*,  se>  that  tin*  trade*s- 
me*!!  e-oiild  ge)  hack  aiiel  forth;  nothing  large*  e*neuigh  fe>r  an 
antetinethile  to  go  in  aiiel  eeut." 

“(^).  (^)  was  the*  first  euie*  that  had  an  alh*y  large*  (*nough 
tei  ae'e  eunmoela.te*  ;i!i  auteunohihe  going  in  anel  out.”’  “A. 
( )h,  yes.  ddiat  had  a  fulldle*elge*ei  anel  statuteiry  ;dley  in  the 
hae-k,  large*  e'uough  tei  utili/.e*  foi-  tin*  purpeise  eif  elriving  an 
automeihih*. " 

(^).  Diel  Mr.  (  Mrreill  e‘ve*r  go  with  yeiii  to  see  this  Q  street 
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startc'd  to  lailhl  a  liousi*  on  it  “A.  sir; 

“Q.  1)1(1  yon  cvci’  hav(*  any  .lis-iission  as  to  tin*  ns(‘  of 

that  alloy  for  a  -ara-vT'  “A.  It  was  inv  nur- 
(82  i)oso."  •  ^ 

(J.  Xo ;  1  (lid  not  ;jsk  yon  what  was  yoni*  })nr- 

])os(\  ])i(l  yon  hav(‘  a  (‘(Oivcn-sat ion  with  Mi*,  (hirroll 

ahonl  It.’’'  “A.  Ho  know  ihal  the  -ai*aiic  was  to  lu*  hnilt 

iijion  it." 

(1\(^*('.  420-22:)  1  h(‘  ]0ih  Stro(‘t  projxn-ty  was  hoim-lit, 

shortly  aft(‘r,  say  sov(«i*al  nionllis,  tin*  (J  sti*o('t  iironcTtv 
was  ])nrchas(.*d. 

“(,).^  Xow  what  ('onvoi-sallon,  if  any,  did  yon  have  with 
Mr.  (  arroll  ahonl  yoni*  j(.inlly  iinprovino-  the  lOth  strotd 
piopt  it\  .  ^V.  Ilo  and  I  in  this  ease*  W(‘i‘o  to  ])nt  np  this 

l>nih  111-  and  at  that  time  la*  said  his  wifo  did  not  havo  anv 
availahlo  hinds  for  pnivhaMn-  llio  ha.  and  s(.  we  put  ii 
loint  note*  np  foi*  tin*  piirdiaM*  of  tho  ha,  which  1  l)oli(‘V(‘ 
hcMook  down  to  the  Morohants  hank,  was  it  at  that  time 
it  Is  n()\\  1*  ranklin  liank,  and  h<‘  discomiO'd  it  for  the  |)nr- 
l)osc  of  payin-  f(»r  the  ha." 

We  i.ai.l  f„r  tl,..  I„i  ai,.i  I  liiiak  t!„.  was  ma<k> 

loi'  ;r-J,2ll0,  aijil  a  laaii  was  u<,||vii  I'nan  the  laiildini;-  as- 
sr)cia(i()ii  oil  !■’ strcel.  Ilio  C','  iicnnaiiciil  I  liolievc  When 
-Mr.  irairy  Cam, II  tol.l  il,ai  Mrs.  Carroll  ,11,1  „ot  have 

;uiy  IiiikIs  to  yo  into  this  I  ra lisarl ioii  I  ,ii,|  i,,,!  j,,,,, 

•  lelails  will,  hiiii  or  ask-  liiai  wiiy  sh,.  ,!i,|  „<,l  liav,-  il„-  inoia.v 
or  what  she  hail  done  with  la-r  I'liiids.  It  was  our  oriyiii:d 
ititctltioti  that  .Mr.  Cat-roll  atid  iiiysi-ll'  should  take  the  title 
to  the  loth  Street  | iro| leit .\-  in  out-  .ioiiit  iiaiiies.  .\sked 
why  they  were  yoiuu-  to  do  that,  he  said  .Mrs.  Can-oil  htiil 
iiolhiue-  at  stake  in  thi-i  ease;  she  was  not  to  ha-\-e  ativ 

ilioiiey  up.  aud  was  not  to  he  (-ousid<-red  iu  aiivway  she 

had  no  iiitei-est  iu  it.  We  did  not  take  title  ia  our  joiut 
lianies  ou  ai-eoiiiit  ol'  a  .iudmiu-ut  auaiust  tile  and  a 
(8;{  .iiid.aineiit  a-aiiist  .Mr.  Carroll  and  the  huildiiie-  as¬ 
sociation  did  tiot  waul  to  make  a  loan  to  us.  on  ae- 
c-ouiit  ,d'  that  .iudy-uieiit.  they  eotlld  not  make  it  heeause  wo 
hiid  a  .jude-tiieut  ayaiiist  us. 

(Ii’ee.  422-24:)  ••(J.  \\'ere  you  (oiistilied  hv  .Mr.  Carroll 
eoiieet-iiitie-  the  tratisfer  of  the  (.)  street  propertv  to  .M r 

Warwiek.’”  “A.  Oh.  ye.s.  we  talked  that  over.'’  ' 
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“(J.  Was  llinl  licl’orr  (»!•  after  the  li’ansfer  of  the  (^)  ."Street 
to  Mi-.  WaiAviek.'*’  “A.  It  was  before." 

“(J.  Wei’e  yon  tohl  tile  piiiposi*  foi'  wliieli  it  was  to  h(‘ 
traii>:ferr«Mi  to  .Mr.  Warwick.'"  “A.  It  was  transfernMl  in 
a  trade.  Von  iiK'aii  wliat  was  tin*  purpose  of  trading’  Q  st. 
for  12tli  St..'" 

“(J.  ^^•s.’"  “.\.  It  was  traded  foi*  ])art  ])ayinent  on 

tin*  llMli  >treet,  the  >ti-eot  \\a<  ti’aded  to  .Ml’.  Warwick  as 
part  payment  foiMlie  liMli  Street  hnildiim." 

“(J,  I)(j  yon  know  foj-  h(>w  imicli  it  was  t(»  he  ti’aded.'" 

“A.  in." 

“(I  Where  did  von  Liet  this  iiiforinat ion  as  to  how  much 

V  • 

it  was  traded  in  for.’"  “.\.  I  uot  that  from  ^Ir.  (kirroll." 
“().  Xo.  1  mean  at  this  time.'"  “A.  From  .Mr.  (kir- 


rol 


t  ' 

4  « 


Asked  the  character  of  the  improvcmieiit s  on  tin*  dAvelfth 
street  propei'ty:  he  .<ai<l  tliei'c*  was  a  three  story  hnildinti', 
]»ait  of  it  wa*'  new.  tiie  roar  part  was  n(*w,  tin*  front  ]>art 
was  old,  it  was  of  Inick  with  fi'aine  interior,  that  is  wood 
Joints:  it  was  not  a  lii’eproitl*  .^t  laict  ni’e :  the  front 
7S4  part  had  a  stoi-e  on  the  lirst  ll(»or  and  some*  rooms 
above:  it  wa."  I'ornierly  a  residene«‘.  t  ransfoi’nn*d  into 
a  st(H’e  and  room<  al»o\'e. 

“tj.  What,  if  an\-.  conxersat ion  had  yon  with  Harry 
(’arroll  as  to  the  purchase  of  tin*  12th  strt*et  prop(*rty  from 
Mr.  Wai'wick.'  What  juice  was  to  he  jiaid  for  it.'"  “A. 

W(*ll,  the  .^ti’i'et  was  l(»  Ik*  turned  in  at  jf^l’J.oOO.,  and  they 
W(‘re  to  |)ay  out  .*fS,0(i(i  cash." 

“(A  Wlio  is  ‘thev’.’*’  llarrv  C’arroll  and  .Mi’s.  Car- 

V  •  • 

roll.  .Vnd  tin*  hnildiim’  had  a  inorta.ue  on  it  of  $2(),()0(). 
4'ln*y  wer(*  takiin^'  it  >nl»Ject  to  tin*  ),( M Ml  mortii'aiii*.  Vln*y 
took  the  (J  street  clear  and  wei-e  to  liivt*  $S,()()()  and  the  l‘Jth 
.sli-(*et  was  to  ha\'e  l,t K K >  on  it." 

“(J.  What  was  the  for.'"  “.\.  'Fhat  was  a  Js’Jii,- 

0(1(1  i*.\istinn'  trust  <*n  the  hnildin.i:. " 

And  that  was  to  he  assumed  as  jiart  of  the  ])ni’- 
chasi*  jirice  .'"  “A.  Ves." 

What  arraimfineiit  did  von  haxn*  with  Mr.  (’arroll 
as  to  tin*  const  met  i»ni  of  tin*  12th  str(*et  hnildinu’ .'"  “A. 

I  had  no  other  ari-an'A(‘ment  than  the  otln*rs  that  had  {)!’(*- 
ci'(h*d — on  tin*  sann*  basis." 

(Kee.  424-425:)  He  jirepared  the  plans  for  the  Tenth 
street  jiroperty.  (.’laiighton  West  made  a  front  elevation 
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for  him.  Ifo  paid  him  !cii  dollars  for  tliat:  ho  holiovos  it 
was  ton  dollars.  Mrs.  (dirroll  took  lilh‘  to  tlio  pro])orty; 
))ooanso  th(*v  (‘aoh  had  a  Judonicnt,  and  tin*  hiiildiniL*’  and 
loan  association  wonld  not  inak(‘  tli(‘m  a  loan  with  pcMidiiii*’ 
jnstmonts.  Th(‘  Sans])iiry  ('om])any  rt‘nt(*d  the  ])ro])orty 
and  oollootod  tin*  riMits;  ri’oni  lla*  hooinnino,’  ho  h(‘li<‘Vos. 
Askod  wlio  i*av(‘  the  trust  on  tlu'  ])rop(‘i‘ty;  ho  said 

785  h(‘  sn])])os(Ml  tlioit  was  ai’raiiUiMl  tin*  same*  as  tin* 
othoi-s:  Mrs.  (’arroll  .simi(>d  llio  trust  (‘xaotly  tho 

sanio  as  in  tla*  otlan*  (‘a-("^.  llo  hi'li(‘V(‘s  ho  and  Harry 
Carroll  li-iiai'aiitcod  t!io  trii>l:  la*  thinks  is  a  form  of 

1)011(1,  whon  tho  hiiildiiiy  a.ssocial ion  makes  a  loan,  in  oonnoo- 
tion  with  tho  loan:  it*  In*  is  not  niistakani,  Ilain’v  Carroll  and 
he  siLiiiod  till'  hond:  In*  would  not  ho  positive*  ahont  that, 
blit  lio  boliov(*s  that  was  tin*  form. 

(I\('o.  4*25-!):)  rians  were  prepared  foi-  imiiroviiuL:’  tho 
J2th  str(‘(‘t  ])roperty  pretty  iieai’  innnediat (hy  after  tin*  piir- 
ohaso. 

“(j).  When  foi*  tin*  iir>t  tinn*  did  .^I  r.  ('ari’oll,  or  anybody 
else,  intimate*  to  yon  that  tin*  I’Jlh  str(*(*t  prop'erly  was  on 
a  diffor(*nt  basis  from  that  of  tliese*  othei-  pi'opei't i(*s. "  “A. 
W(*ll,  I  in*V(*r  kin*w  it  was  on  any  difh*i'(*nt  basis  until  wo 
had  this  oontrov(*rsy  in  his  phn-e*  ol‘  bn.-i!n*ss  on  12th  sti‘o(*t 
alonu’  about  Mai’eh  oi-  .\pial,  I'dio,  and  that  oaiised  this 
suit.” 

‘‘(^b  AVas  tin*  bnihlino- eom])h*1(‘d  at  that  tinu*.”'  “A.  It 
was — yos,  I  b«‘li(*v(*  It  was  all  ooniph*ted.  If  not,  it  was 
very  nearly,  d'ln'i’e*  may  h;i\  (‘  been  some  lltth*  jiaintiii.i*,’  or 
something’  going  on  there." 

“  I>y  the  Sp(*eial  .Mast(*r:" 

“Q.  Look  at  this  (*xhibit,  d.  .1.  M.  Xo.  1,  a  l(‘lt(*r  from 
Mr.  (’arroll  to  von,  askin'^’  for  a  s(*ttlement  of  vonr  aooonnt, 
and  t(‘ll  ns  if  von  (*an  after  refreshing'  vonr  r(‘eoll(*otion, 
whether  it  was  bt*foro  or  after  that  h‘tt(*r.''’  “A.  It  was 
so  close  to  tlnit  tinn* — I  cannot  t(*ll  whi('h,  whi'ther  it  was 
befoi’e  or  after.  It  was  around  that  tinn*.” 

(k)nns(*l  for  ])laintiff:  “What  is  tin*  date*  of  the  b'CeiC” 
The  S])(*cial  Mastoi’:  ”-\pril  1st.” 

786  CMnns(*l  for  plaint ilT:  “Ofwliat  year/” 
TheWitn(*ss:  “lhl5.  I  cannot  recall.  I  am  wrong 

in  the  date.  Was  not  the  Twelfth  street  hiiished  in  11)15  or 
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Avas  it  ill  I  may  Itc  a  vt'ai'  «»tr  tlnoT.  I  will  havi*  t(> 

look  that  up  lMM*au.''(*  1  sai<l  llMo  olVliaiid.  1  know  it  was 
in  March  or  April,  cit her  llMo  or  llMh.  (After  r(*ft‘rrini^  to 
])aj)(‘rs).  That  was  h(‘f()rc,  hccausi*  it  was  IDK)." 

Tlie  Special  Maslm*:  “'riie  ajiproximatioii  of  that  date 

attract e<l  mv  attention.” 

« 

Tin*  Witness:  “'riii'  'rwelfih  .'>tr(‘(‘t  was  in  March  or 
A])i  il,  l!>ld,  and  I  said  lido." 


“  II V  M  r.  (  a  nisi : " 

I  can  tell  V(»u  hv  refenmee 


— "  “A.  (Interpos- 

iiiir. )  1  have  found  tin*  date.  'I'lie  'rw(‘lfth  str(‘(‘t  was  lin- 

isiied  in  lidd  instead  of  lido.  It  should  he  March  or  A])ril, 

“(J.  Then  you  ])lace  tin*  conver>ation  with  ]^Ir.  (’arroll 
about  a  vear  after  the  date  of  that  lidter.”'  “A.  Yes,  sir." 

“O.  Was  this  lettei'  written  to  von  as  the  I’esnlt  of  anv 

V  •  * 

disput(‘  hetweeii  you  and  Mr.  (’ari'oll  ovm*  your  indi*hted- 
ness  to  him 

(’ounsel  for  (h'feiidants :  “1  .-  idunit  In*  can  not  say  what 
was  in  Mi*.  (’an-olTs  mind." 

Had  any  <lispute  hotween  you  aud  Mr.  (’arroll - " 

Counsel  for  (h'feiidants  (interposing’):  "Well,  that  is 
different." 

( ( 'out inuinii* : )  — preceded  the  seiidinic  of  this  h*t- 
ter.”’  “A.  None  that  1  recall." 

“(J.  Did  Viui  have  any  c<uiversat ion  with  him  prior  - 
**A.  ( 1  nterjiosiim-. )  lie  says  “In  line  with  our  con- 
7S7  versatioii  of  several  days  au’o,  I  have  worked  u])  a 
statement  of  y(Uir  account  to  Ajiril  1st,  lido,  includ- 
iim-  such  invoices  as  vou  haxa*  htu  it  hilled,  which  indicates 
a  total  halaiKM*  of  .*^:r).i!Sl).!2o. " 

“(J.  'I'eH  us  ahoiit  the  (‘<uiver>at ion  ref(‘n'ed  to  in  that 
letti‘r,  if  you  do  not  know  what  it  was  about."  “A.  1  do 
not  recall  t he  conversat ion. " 

“(J.  Did  you  have  any  disputi*  with  M i‘.  (’arroll  at  all 
about  tin*  paynn*nt  of  your  account  at  any  time  ])rior  to  tin* 
dis])ute  y(Ui  hav(*  t(*>tilied  to  in  the  'bwelfth  strt*et  build- 
iinr.”'  “A.  Xo  dispute.  W(*  Just  carried  alonic  in  a  ireii- 
(*ral  way  -  I  was  tryiiiLT  to  i;(*t  him  to  s(*ttle  u])  the  ex(*ess(*s 
in  tin*  cost  of  thest*  buildiniis  but  wi*  nevei*  si‘emed  to  have 
irotten  to  anv  ilelinite  conclusion  of  the  matter." 
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Counsel  I'oi*  (lefoiidaiits :  “I  have  not  understood  vou  to 
say  up  to  ii<»\v  tliat  there*  was  any  dispute,  V)ut  that  you 
simply  had  talks  aleout  the  matter.” 

The  Witness:  “The  dis])ute  eame  at  the  time  1  had  a 
session  with  Mr.  Cai’roll.  1  think  1  had  more  than  one  ses¬ 
sion,  one  or  two  sessions,  reicardine;  a  settlement  of  these 
various  huildinu:  operations  whic'h  we  had.” 


I^y  Counsel  for  defendants: 

“Q.  Wheii.^”  “A.  In  Mai’eh  or  A])ril,  1916,  this  was.’^ 

“(,).  Vc‘s.”  “A.  In  tin*  Twelfth  street  huilding,  and  it 
was  out  of  those  talks — —  ” 

“Q.  ( lnt(*r])oslnir.)  Ihit  ])rior  to  that  whatever  talks 
vou  had  with  ^Ir.  Carrchl  about  anv  of  these  matters,  I 
have  understood  you  u])  to  now,  none  of  them  were  disputes 
]>rior  to  It)  16.’  Is  not  that  what  you  said?”  “A.  None  of 
these  <pu*stion  wwo  in  (lis])ute.” 

788  “(^).  Xoin*  of  thes(*  previous  talks  you  had  with  Mr. 

(’ai’i'oll  wen*  dis}nit(*s.  ^^)u  n(*ver  had  any  disputes 
until  1911).  Is  not  that  what  vou  said?”  “A.  I  do  not  be- 
lieve  we  had  any  disput(*s  up  to  that  time.” 

Couns(*l  for  (h‘f(*ndants :  “That  is  what  I  thouLcht.  The 
(piestion  of  Mi*,  (’arnsi,  1  thonn'ht,  would  .e:ive  a  different 
im))r(*ssion.  ” 

Counsel  for  ])laintiff:  “Well,  I  e(*rtainly  did  not  intend 
it  to.  1  want(‘d  to  el(*ar  u])  the  fact  that  they  had  not  had 
any  dis])ute  until  tin*  date  lix(*d  by  the  witness  in  1916.” 

The  Special  Mast(*r:  “That  is  all  clear  now.” 

Counsel  for  plaintiff:  “So,  if  that  is  clear,  we  will  sail 


( Ib*(*.  4l?9--l-‘n  :)  “(j).  \\'(‘  will  i;(‘t  back  to  tin*  })oint  1  want 
to  int(*rrou*at(*  vou  about.  AVh(*n  for  the  first  time  Mr. 
Moebs,  did  llarrv  Carroll,  or  anvbodv  else,  indicate  to  vou 
that  the  Tw(*lfth  Str(*(‘t  was  on  any  different  basis  from 
that  of  tin*  oth(*r  ])ro])(*rt ic's  ?  I  think  1  asked  that  (juestion, 

and  you  said  it  was - ”  “A.  ( Inter])osinii^.)  In  March 

or  Ajiril,  1916,  when  we  were  having  this  dispute.” 

(liec.  429-50.)  “Q.  At  the  time  you  were  having  tliis 
dis])ute  what  was  said  to  you  by  Harry  Carroll  as  to  the 
ownership  of  the  12th  st.  property  ?”  “A.  At  the  time  the 

do — 4445a 
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(lis})ute  camt*  ii])  wo  woro  ti'yiiiir  to  sottlo  our  oxeossos,  try- 
to  irot  tlu*in  st I'aiLcIitouod  out,  and  oaiTviiiic  on  tlio  con- 
vorsation,  tlio  (jiiostioii  ol*  tli(‘  Titli  st.  ('anic  u]),  and  lio  in¬ 
timated  then  that  1  had  no  interest  in  the  1-th  st.,  and 
781)  when  In*  said  that  at  tliat  time  I  said  ‘All  riu:ht,  I  will 
hrin.LT  suit.'  I  h*t’t  Mi*,  (’arroll  at  that  time.  In  oar- 
i*yinic  on  the  dis]>nt(‘,  tin*  mere  laet  ol*  him  sayim^  1  had  no 
iiiter(‘st  in  the  TJlh  st.,  tln*n  1  said  ‘1  will  immediately 
hrinij:  suit  ami  sue  Tor  my  intei’est :  and  that  eansed  the 
brimriiiLT  of  this  suit.’* 

“(.).  Was  that  the  lii’st  intimation  V(»n  e\'er  had  of  anv 

V  «  • 

cdaim  set  nj)  that  this  'fwi'lfth  street  was  eonsidered - ” 

“A.  ( Intei‘])osine’.)  1  never  e(msidered - *' 

“(j).  ( Intei’|)osiim’.)  .Inst  listcm  to  my  qn(‘stion,  Mr. 
!Mocl)s,  it  is  not  what  yon  never  eonsideri*d,  hnt  jnst  listen 
to  my  question.  Was  that  tin*  first  intimation  yon  had 
from  Ml-,  (’arroll  that  the  'Twelfth  stre(‘t  was  on  anv  diff(*r- 

ent  basis.'"  “A.  'That  is  tin*  lirst  intimation,  ves." 

« 

“(^).  l)i«l  yon  aeree  with  him  at  that  tinu*  that  it  was  his 
bnildinir “A.  X(»,  1  did  not;  that  was  the  eanse  of  the 
suit.” 

Did  yon  (‘Ver  admit  to  him  or  to  anyone  else  that 
that  was  his  bnildiiiu- “A.  Xo;  I  did  not." 

“(,).  II(»w  loim-  aft(*r  that  eontroversv  did  von  eontimu* 
with  the  const  met  ion  work  on  'fwc-lfth  strec*!  .’"  “A.  Well, 
the  const  met  ion  work  was  throneh  at  that  time.  It  was 
com])b‘led.  As  1  say,  there  may  have  been  some  mere 
details." 

“Q.  Who  fnriiished  the  moiiev  for  that  bnildiiifrX’  “A. 
I  did.” 

“(J.  What  moiiev  did  von  furnish.”’  “A.  And  ^Ir.  C’ar- 
roll  furnished  soiiit'thine’. " 

"(^).  What  moiiev  did  vmi  furnish.”'  “A.  The  monev 
which  Wi'iit  into  the  (*rection  of  the  bnildiiie’.  Von 
<!)()  nn‘an  for  tin*  pnrchasi*  of  the  biiildiiii*- .”’ 

“(^).  Xo,  what  I  want  to  know  is,  outside  the  Q  st. 
that  went  into  tin*  trad(*,  did  any  of  yonr  actual  money  ^^o 
into  tin*  llMli  st.  “A.  Oh,  yi*s." 

“(,).  How  milch.”’  “A.  Wi*ll,  I  think  1  expended  $8,UU0 
and  I  irot  soiiu*  checks  back  from  Mr.  (’arroll.  1  cannot  re¬ 
call  without  lookini;-  over  tin* - " 

“(^).  { Inti*rposinL;-.)  AVhat  did  yon  expend  $8,000  for/” 
“A.  Ill  the  erection  of  a  new  building.” 
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“Q.  Paying  niatorial  men  and  lai)or?”  “A.  Yes,  money 
exi)tmd(‘(l  on  the  ('onst  met  ion  of  tli(‘  liiiilding.” 

“(J.  At  the  time*  yon  ])ai(l  that  money  in  on  Twelfth 
street,  liow  mneli  did  you  owe  tin*  Carroll  Klectric  C'o.  ap¬ 
proximately/"  “A.  I  would  have  to  go  into  that  same 
ealeulation." 

“(^).  Did  you  oW(‘  th(*m  as  mneh  as  eight  thousand  dol¬ 
lars/"  “A.  Xo.  'rh(‘i'(‘  was  monev  due  me.  The  balance 
was  in  niv  fax'oi-,  on  all  of  our  transactions." 

“(J.  At  tln‘  time  you  put  th(‘  moiu'y  into  the  Twelfth 
stiH'et  /"  “A.  Yes,  sir;  by  tiie  time  that  was  coinjileted  the 
l)alanee  was  in  my  favoi-." 

(Pee.  4.‘)l-4o8 :)  “(^).  Did  Mr.  Carroll,  or  anyone  else, 
ever  tell  yon  that  Mr.  Cari’oll  had  sold  the  Q  Street  prop¬ 
erty  to  tin*  Cari-oll  Kh'etrie  t'o./"  “A.  1  never  knew  any¬ 

thing  about  it.  I  ne\'(‘i*  h(*ard  of  it." 

“(^).  What  did  tin*  Carroll  Cl(‘eti’ic  Conpiany,  so 
fai’  as  you  were  informc'd,  hav(‘  to  do  with  that  12th 
si.  building/"  “A.  Von  mean  what  dis])osition  wm'e  they 
to  maki‘  of  it  /" 

“(J.  My  (jiiestioii  is  not  ) H‘rl‘<‘(*t ly  eh‘ar.  What,  if  any¬ 
thing,  wena*  yon  told  as  to  what  tin*  Carroll  Klectric  C\). 
wonld  have  to  do  with  tin*  12th  st.  building/"  “A.  They 
were  going  to  rent  the  Iniilding. " 

“O.  Was  anvthing  said  to  von  as  to  the  rent  that  thev 
were  to  pay  for  it  /"  “A.  'rh(*y  wtna*  to  pay  a  year." 

“Mr.  Fleharty:  Who  was  this  eonv(M’sation  with/" 

“The  Witness:  With  llarrv  Carroll." 


‘  ‘  By  .M  r.  ( ’a  laisi  : 

“(^).  And  wlnni/"  “A.  I  cannot  just  fix  the  date." 

“(C  Did  von  have*  anv  conversation  with  Mr.  Carroll 
when  he  was  ])lanning  this  building  as  to  what  yon  were 
going  to  do  with  it  /"  “A.  ()h,  y(*s.  'riiat  was  in  (piestion 

at  th(‘  tinn*.  'Tin*  renting  of  the  building  was  one  of  the 
imixn-tant  faetoi's  in  ])ntting  the  bnilding  nj).  In  the  be¬ 
ginning  the  bnilding  was  to  be  i)nt  nj)  so  as  to  have  two 
stores  on  tin*  lii’st  floor.  ( )iie  was  to  lx*  oeenpi(‘d  by  the 
Cari'oll  IMeetrie  ('om])any,  and  the  othei*  was  to  l)e  rented 
for  a  certain  sum,  and  tin*  n])-stairs  ])art  was  to  be  utilized 
by  the  Carroll  IMeetrie  Co.  Then  the  plan  was  changed, 
and  the  Carroll  Electric  Co.,  wanted  the  whole  business. 
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I  was  trvinc:  to  fix  the  (Into,  about  tliat  time.  Tt  was  do- 
termiiiod  that  the  roiital  would  be  $3,500  for  the  whole 
building.” 

”Q.  Do  you  moan  that  ])laus  wiu’o  drawn  at  any  time  to 
sliow  two  stores'"  “A.  Vos,  sir.  I  think  those 

792  ])lans  wore  sid  unit  tod  and  a  permit  was  issued  on  the 
bas^is  of  two  stores.  There  was  a  column  through 

the  middle  of  the  building,  and  a  partition  along  tliis  column. 
Making  that  into  one  stor(‘  m*cossitat(*d  a  change  in  tin* 
plans  and  a  n(‘w  jKU-mit.  1  imnuMliutely  designed  ])ilast(‘rs 
and  concrete  beams  to  carry  the  load  imposed  ther(‘on, 
and  h'ft  th(‘  columns  out.  So  there  wma*  two  sets  of  ])lans 
on  record  at  the  Duildiiig  Inspector’s  oftici^,  the  tirst  with 
the  columns  and  the  iiarlition  there,  and  the  second  with 
them  out.” 

“Q.  And  the  date  when  these  jilans  were  submitted  will 
apj)ear  from  the  Duildiug  lus))(‘etor 's  ollice.'"  “A.  Oh, 
yes;  that  will  ai>pi‘ar  from  the  Ibiildiiig  Ius])ector’s  ollice. 
J  do  not  know  what  that  date  was  exact Iv.  I  would  lix 
it  somewhere  around  Se])t(*mber  or  ()etobc‘r,  1915." 

“Q.  Who  has  got  thosi*  plans  now.’"  “A.  1  suppose 
they  are  still  on  record  at  the  Ibiildiug  Insp(‘ctor's  ollice." 

ddiey  always  k(*(‘p  one  si‘t,  do  they.'"  “A.  V(*s. 
That  is,  thev  liaxu*  a  set  for  a  ('c'rtaiii  time  back.  1  am  as- 
suniing  that  tln^y  havtg  Ix-causo  in  the  past  1  have  been  able 
to  get  them  for  a  reasfuiable  time." 

lie  j)re})ared  the  ])laus  for  12th  st.  Mr.  (daughlon  West 
made  the  front  elevation,  lie  employed  Olaughlon  West 
and  paid  him  not  over  lifteeii  or  twenty  /ollars  for  his 
work. 

He  made  working  plans  and  sn])erintended  the  construc¬ 
tion  of  the  building.  Ask(‘d  what  Mr.  ('arrol  had  —  witlithe 
superintendence  and  const  met  ion  of  the  ))nilding;  he  said 
that  he  had  something  to  do  with  tlu‘  linishing  touches, 
suggestions  that  ln‘  made,  'file  (’arroll  Hhvtric  (’o.  ])nt  the 
electrical  eqnijmient  in.  They  ])nt  the  electrical 

793  (‘(piipmeiit  in  all  of  these*  buildings  that  were*  built 
jointly.  Xothing  was  (‘Vc'r  said  to  him  about  building 

the  12th  st.  for  a  bnihh‘r‘s  ])rolit. 

“(’onnsel  for  ])laintilV  called  upon  counsel  for  defendants 
for  the  i)laintilf's  state'ineiits  of  cost  of  the*  Tenth  and 
Twelfth  street  pro})erties,  and  the  same,  being  produced 
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by  counsel  for  dcfciubiiits,  wore  offered  in  evidence  by 
counsel  for  plaintiff  and  marked  respectively  Exhibit  J.  J. 
M.  A.  4  and  J.  J.  ^M.  A.  5.” 

Following  are  notes  of  Exliil)it  4,  and  a  copy  of  Exhibit 
5,  and  notes  of  the  envelope  attached  to  it: 

Xofcs  of  Exhibit  J,  J.  M.  A.  4. 

(A  typewritten  pai)er.) 

Tliis  paper  in  ty})ewriting  is  headed  “Cost  of  Construc¬ 
tion  of  1215  Teiitli  Str(‘et  X.  W.'’  followed  bv  a  list  in  two 
columns  of  the  (‘lass  of  work  and  amounts  ])aid,  with  a 
footing  of  $10, 200. OS.  It  inelndes  itcnns  of  “Janitor  July 
20th  to  Aiig.  1 — $J.0U“  and  Electrical  work  $047.00,  and 
Bookcases  $270.00. 


Co/o/  (DifJ  A’e/c.s'  of  ExhiJ/if  J.  J.  M.  A.  5  {Defendants* 

Exhibit  Xo.  7,) 

(A  ty])ew]-itten  })aper,  (‘xc(‘])t  the  notations  in  ])encil.) 
Mat(‘i‘ials  and  Laboi*  714  12th  Street  X".  W. 


Fay  roll,  iiK'identals  (‘tc.  .  $2,552  93 

Brickwoi’k — Jos.  \V.  Collins  .  2,059  00 

Sand  and  gravel — L.  E.  Smoot  .  274  45 

(’(‘imnit — Xat.  .Mortar  ( 'o.  .  314  01 

Lumber — (ieo.  E.  Walker  .  940  72 

Hoofing — Warren  Ehort  Co. .  174  60 

Steel — Hoslyn  Snp)»ly  (\).  .  172  50 

Steel,  Hardware,  etc. —  Ilarbei-  Boss  .  509  62 

Ston(‘ — (ico.  C.  Eslu‘r  .  100  00 

Lircli  Oi*im  . .  25  00 

794  3Vams  .  478  23 

C.  L.  Wenger  .  .  11  00 


$8,272.12 

At  the  bottom  in  pencil  is  the  following: 

“8,272  12” 

25  00 


8,247.12 


550 


n.  E.  CAEROLL  ET  AL.  VS.  J.  J.  MOEBS. 


IMniicd  tf)  this  sheet  niid  ns  n  )>art  ot‘  tlie  Kxhihit  is  an 
eiivelo])0,  jtnsf wdrhrtl  ‘ *  11  J).  Ajn  'il  l!f,  I'Jifi, 

77  p.  )n."  nddn'ssed  ‘*Mr.  II.  1\.  (’nrreil,  71-1  'rwelt'lli  St.. 
City"  with  tin*  t’ellowinir  iin]>rint  in  the  iippei-  left  hand 
corner,  “Jos.  d.  Moehs,  (’onsultiiiLT  and  ( ’on.'^t  rin*!  inir  Cn- 
^dneer,  ( ’oinniercial  Xatioiial  I>ank  Ihiilditiir,  Washinirton, 

Examination  of  tin*  witness  heinir  eoiitimied  la*  was  told 
counsel  ask(‘d  him  tin*  saim*  <pie.stions  as  to  'reiith  street 
statement,  whetlier  any  of  tin*  items  weri*  ])added.  oi- 
whether  h(‘  irot  any  I’ehate;  and  In*  i‘epli(*d  that  tin*  same 
answer  applies:  no  rehat(*s  oi-  no  p(*i-e(*ntaL:‘<*s  or  c(unmis- 
sions.  lie  was  asked  if  tin*  'rw(*lfth  .'^ti‘»*et  stat<*nieiit  was 
the  OIK*  r(‘n(h*ia*d  hv  him  ainl  ."aid  it  was.  It  was  i-eiidered 
alonir  ahout  tin*  <*arly  part  of  March  1IM<>.  It  was  r(*nder<*d 

to  Mr.  llarrv  (’an-oll,  tin*  satin*  a"  all  tin*  ethci’s.  He  never 

* 

r(‘ndered  any  stat(*ment  to  tin*  (’ai'mll  IMectric  ('ompaiiy. 
Couns(*l  (pi(*ri(*d  tin*  same  <pn*stions  ahont  the  items  of  that 
statem(*nt,  as  to  wln*thei-  any  of  tln*m  W(*r(*  pa<lde<l  and  In* 
p)t  any  r(*hatt*  or  had  any  arranircnn*nt  of  any  kind:  and  In* 
repli(*d  the  sniin*  answ(*r:  the  ei-iLrinal  (*ntries  of  oriLiinal 
cost.  Ill*  nevei*  rec(*ived  an\'  wrilt»*n  i‘etpn*>t  I’roni  tin*  t’ai' 
roll  Electric  Company  foi*  a  ."tatenn*nt.  lie  in*vei-  r(*c(*ived 
any  re(pi(*st  of  any  kind  from  either  Mrs.  (‘arroll  oi-  the 
Carroll  Electric  (’ompany.  to  tin*  effect  that  tln*y  clainn*d 
to  own  the  'rw(*lfth  street  jii’operty. 

( Rec.  4.‘)S-4‘)1) ; )  A  juihlic  architect  and  huilder  ’s  f(*e  for 
d(*.siLcnin.ir  and  erectini:’  and  linancine:  tin*  cmistiaic- 
7d5  tion  of  a  hnildimr  is  loC  of  tin*  cost:  inS'  is  the 
Imildei-'s  prolit  and  h<*  thinks  the  architect’s  fee  is 
fixeil  ahont  7)H'  or  hC' .  'The  n>nal  Imilder's  pmtit  for  con¬ 
struction  (»n  a  cost  ]>lns  hn^is  is  ahont  loC  where  it  is 
tinanc(*d  hv  tin*  owin*r.  In  some  ca"e<  wln*r(*  it  i." 
tinanc(*d  hy  tin*  huildei*  it  is  doin*  i»n  that  hnsis.  that  is  in  n 
hii^  structure:  that  would  apply  to  a  lariie  pi-op(>sit ion. 
The  'hwelfth  street  would  not  he  a  lariri*  huildiiiLf.  Ih*  hase»l 
his  commission  on  tin*  larirei*  huildiim’s:  that  is  alh^winir 
30/7  for  the  smaller  huildinii's  and  15' <  would  ahsoi-h  tin* 
carryimr  of  tin*  huildinir,  tin*  er(*ction  of  the  huildinir,  and 
the  architecture  of  the  huildini:’.  Me  does  in>t  hi'lievi*  it  is 
usual  in  this  District  amonir  huilders  to  huild  on  a  cost-plus 
basis.  Tie  knows  tln*ri*  ari*  sonn*  cas(*s.  Tin*  Fuller  (5>n- 
struclion  Company  very  ofti'ii  erects  that  way.  lie  should 
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say  that  locally  it  is  not  usual  for  biiihlers  to  Iniil-l  on  the 
cost-plus  basis  and  thoinselves  fniaiice  the  construction 
while  they  are  doine:  it. 

He  neyer  made  any  j^narantco  to  ^^Ir.  Carroll  in  writing 
or  otherwise  as  to  the  cost  of  tlie  TJtli  st.  property. 

!Mrs.  Carroll  neyer  offered  to  reimburse  me  for  the 
amount  of  money  that  1  had  ])ut  into  the  construction  of  the 
T  st.  pro])erty  other  than  in  the  form  of  these  notes  en¬ 
closed  and  referr(‘d  to  in  the  h'tter  of  A])ril  1,  1915,  Exhibit 

J.  d.  M.  Xo.  1.  These  notes  W(‘i*e  sidanitted  by  ^Ir.  Harry 

•  » 

Carroll  to  ])ay  off  ])art  of  tin*  excH'sses.  The  reason  I  did 
not  take  those  not(‘s  was  that  tin*  note's  did  not  e(]nal  the 
amount  of  tlu‘  excesse's  in  ace'oi'daiu'e  with  tlie  account. 

(Iiec.  441-445:)  “(^).  Did  yon  eye'r  liave  it  called  to  your 
attention  that  Mr.  Iiandol])li  T.  Warwick  had  conveyed  the 

1-th  st.  ])roperty  to  France's  Carre)!!?”  “A.  Yes,  I 
796  kne)W  a!)out  it." 

“(^).  Do  you  know  foi-  wliat  ])urpe)se  it  was  con- 
ye'ved  to  !i('i‘.”’  “A.  We'!!,  !  !iae!  !iad  e'onvei’sat ions  with 

Mr.  Cari’o!!  alxmt  tlie'  ])i‘o])osil ion,  ane!  I  sngge'steel  it  was 
a  g()e)el  ])rf)])osition  to  make',  to  ti’ade'  tlie'  st.  for  t!ie  12th 
st.,  and  te)  give'  casli,  and  take'  tlie  12t!i  st.  su!)ject  to 

$20,000.” 

And  w!io  was  to  !io!<!  t!ie'  title'  to  tlie'  ])roperty  ?”  “A. 
Mrs.  Cari’e)!!. ” 

Wliat  was  tlie'  ide'a  of  liaving  lie'r  take'  title  to  it?” 
“A.  Slie'  was  ini ci’e'ste'e!  as  mucli  as  we'  we're*.  Slie  Iiael  her 
money  in  tlie*  ceest  eif  tlie*  greennel  on  tlie*  St.  Tlie  Q  St. 
was  transfei’i'e'e!  feir  tlie  12t!i.  Slie  was  just  as  mucli  inter- 
('stee!  in  tliat  as  !  was — eiiilv  se)  far  as  tlie  eiii  lie'r  money 
investe'e!." 

“(1,  Die!  vein  e've'r  Milnnit  aiiv  leiel  in  writing  to  anybody 
on  tlie  Twe'lftli  stre'e't  preepe'rt y  ’  “A.  Xee.” 

Die!  yein  e'\’e*r  m:ike*  any  ele'taile'd  e'slimate*  as  tee  wliat 
it  woulel  ceest  ?”  “A.  Xee.” 

“Q.  Die!  ye)U  alianeleeii  tlie  weii’k?”  ‘‘A.  I  die!  not.” 

‘‘Q.  It  is  state'e!  ley  Mr.  Cai'i’ol!  tliat  your  statement  of 
expenses  eif  $8,272.12  was  one  Imiielre'e!  ])er  ce*nt  in  excess 
of  ye)ur  estimate*.  Is  tliat  ti-iie*?”  “A.  Xee.  I  was  looking 
for  that  i)lan.  1  eh)  ne)t  know  wlie*tlie*]*  ye)u  wanteel  me  to 
submit  that,  or  ne)t.  That  shows  the*  oi-iginal  building 
which  we  were  to  ])ut  up  anel  the  elevation.” 
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797  ‘‘Q.  Is  there  any  hiiikler's  ]n*ofit  included  in  any 
of  these  items  in  tlie  statement  on  the  Twelfth  street 

ju’operty?”  “A.  Xo;  not  at  all.  Wi*  weiH*  to  put  up  part 
of  this  buildiiii::  which  was  finally  erected.  In  other  words, 
we  were  L^oinir  to  ]mt  the  hiiildinij:  on  the  irround  covercnl 
hv  the  old  huildinir,  which  was  tlio  front.  There  was  a  litth* 
connectinir  wini^  which  W(‘  won*  lioinir  to  l(*t  stand.  At't(*r 
we  pot  started  we  tlioupht  it  advisable  to  er(*ct  this  con- 
nectinp  winp  and  mak(*  that  whole  front  new,  which  we 
did,  and  after  we  did  that,  of  course*  the  <pu*stion  of  the 
columns  came  u]).  The  ])lans  w(*re  chanp(*d  and  the  columns 
in  the  center  of  the  store  W(‘re  taken  out,  and  the  ])artition 
taken  out,  and  we  made  of  it  all  one  store*.  That  was  an¬ 
other  chanpe  which  came  later.” 

“Did  these  chanee‘s  involvi*  any  ine'i-e*as(*  in  the*  e*on- 
struction  of  the  buildinp.'”  “A.  ( )h,  yi*s,  ninninp  the*  bnild- 
inp  back  to  the*  ne*w  ))ortion  inn>t  have  inerease'd  it  fifty  pi*r 
cent  at  le*ast,  because  th(*r(*  was  at  h*ast  fifty  p»*r  cent  addi¬ 
tional  buildinp  adel(*d. 

“Mr.  Dariisi:  Well,  uent leine'ii,  1  do  not  think  1  have  aiiy- 
thinp  more  tei  ask  eif  this  witne*ss.” 

Kxamine*d  by  the*  Spe*cial  .Mast(*r: 

He  was  aske*d  what  he  m(*ant  by  his  re*ft*n‘nee  to  (’lauirh- 
te)n  West  makinp  the*  front  (*h*vat ions,  was  it  that  We*st 
simjily  elrew  an  artistie*  eh’sipn  for  the*  front  e)r  that  he*  had 
anvthinp  to  eh)  with  the*  ce)nst ructiem  of  the  frenit.  He  re*- 
plieel  West  hael  ne)thinp  tee  elo  with  the*  eanist rue*t ieeii :  the 
construe'tiem  weerk  was  ele*sipne*el  bv  witne*ss:  We*st  maele*  a 
])icture.  West  ceiuhl  ne)t  take*  anel  make*  a  frenit  e‘le*vatie)n 
be‘e*ause  he  was  liniite*el.  Witne*ss  arranpe'el  the*  plans. 

798  We*st  e*e)ulel  ne>t  put  a  wiiielow  in  the*  sieh*  of  a  wall, 
eer  anvthinp  eef  that  kinel.  'fhe*  eh-siun  was  tix(*el  bv 

witness.  ,  Witne*ss  snpe‘rvise*el  the*  cemsl  nie*t  ion  e»t‘  the*se* 
various  builelinps.  He*  le*ft  the*  e*te*e't  rie-al  work  aiiel  its  supe*r- 

vision  entirelv  te)  Harrv  Darre)ll.  Witness  wenihl  hecate  the* 

•  • 

center  fixture  anel  inelicate*  the*  leecatieni  eef  a  switch,  anel 
show  Darreell  where  the  appliance*s  were  te)  pe)  in.  He  was 
asked  if  there  was  anv  e*onve*rsatie)n  betwe*en  him  anel  Car- 
roll  as  te)  the  chanpes  in  the  sti*e*e*t  weerk  which  maele  it 
more  expensive  than  T  street,  be*fe)re  the  we)rk  was  done. 
He  replied  that  they  talkeel  it  over;  Darreill  suppested  they 
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put  the  door  switches  in  the  closets,  one  item  of  electrical 
work.  Another  thine:  was  a  little  better  character  of  door, 
'fold  the  Special  Mastm*  did  not  want  details,  but  simply 
whether  thev  discussed  it;  answered  “Oh,  ves.  It  was 
discussed  with  him,  and  he  had  a  hand  in  it  as  well  as  I  did.’^ 
“Q.  You  spoke  of  sonn*  thing’s  contem])lated  in  the  plans 
of  the  12th  st.  buildine:,  and  more  ])artieularly  with  respect 
to  the  I'ental,  bv  tlu'  Oai’roll  Kleeti’ic  Oo.  When  did  von  dis- 
cuss  with  Mr.  Oarroll,  if  at  all,  the  uses  to  which  the  12th 
st.  buildine:  was  to  be  ])ut  “A.  It  was  intended  when  we 
built  it  that  it  was  to  be  partly  used  l)y  the  Carroll  Electric 
Co.,  and  the  otlnu’  part  to  l)e  lanited.” 

“Q.  When  did  you  discuss  that  with  ^Ir.  Carroll?”  ^‘A. 
It  was  before  we  stalled  the  erection  of  the  buildine:.” 

“Q.  And  wlnni,  if  at  all,  did  you  discuss  with  him  the 
amount  of  I’cnital  bv  tlie  ('arroll  Eleeti*ie  Co.?”  “A.  That 
came  up  when  tlH‘  ehane’es  took  ])lae(‘,  makine:  it  all  for 
one  tenant,  instcaid  of  two  tenants.  1  cannot  tell  ex- 
activ  tli(‘  <lat(*." 

Was  that  eoiiieident  with  the  tinu‘  wluni  it  was 
determined  that  the  Cari’oll  Elec'trie  Co.  was  to  occujjy  the 
whole  buildin.e: “A.  At  that  time  they  decided  that  they 
would  occupy  the  whole'  of  it." 

“(j).  That  is  will'll  till'  ri'iital  was  diseiissi'd?”  “A.  It 
was  broil, e:ht  up  at  that  tinu'." 

When  was  that  with  re'Sjieet  to  the'  e're'ction  of  the 
building?”  ‘‘A.  That  was  at  the'  time'  we  toeek  the  columns 
e)ut  anel  chan.ireel  the*  two  tei  eeiie*  store." 

‘‘Q.  Durinu:  the  e'ree'tion  eif  the*  buildin,<»: ?”  “A.  During 

the  erectiem  eif  the  builelimr,  ve's." 


The  feiregeiin.g  te'stimeiny  eif  the*  plaintiff  was  given  at  the 
se'ssion  e)f  I)e'e'e*mbe‘r  Id,  IIMS.  At  the'  feillowing  se*ssion  of 
Deee'iiiber  lb,  IblS,  e'ounsel  for  (h'feiidaiits  aimeuinceel  he 
diel  not  de'sire*  te)  e'ross-e'xamine*  tin*  plaintiff  and  the  session 
was  thereu])on  aeljoiirned  to  I)ee*e*nib('r  11),  11)18,  when  there 
was  prexluceel  as  a  witness  em  behalf  of  plaintiff,  John  P. 
Healy,  who  testified  as  follows: 

(Kec.  449-455:)  lie  is  the  inspe'ctor  e>f  Builelings,  anel  ap¬ 
pears  in  answe*r  to  a  subpeeiia  elue*e's  tecum.  He  pimluces 
all  the  ])lans  fileel  in  the*  Building  lns])eete)r ’s  office  for  the 
improvement  of  i)ro|)erty  kiieiwn  as  714-716  Twelfth  Street 
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Xorthw(‘st.  Two  arc  tlio  oriuinal  .'tnu-tnral  or  framiiic:  plan 
filed  ()(i(»lK‘r  1!^  llTd  and  the  r(*vised  stnietnral  or  framing 
]>lan  filed  Xov«‘nd»ei*  1,  Itdo.  Tli<‘  oi’iii'inal  plan  was  thore- 
npon  niarke(l  “  Ivxhihits  d.  W  11.  Xo.  1,"  and  tho  revised 
]»lan  thei-en])on  marked  “Kxliihit  J.  P.  II.  Xo.  2.” 
'rii(‘  witn(‘ss  eentiniu'd:  d'lie  revision  in  the  later 
plan  eonsi>ted  in  n'meving  eolnmns  that  were  ])ro- 
vid(Ml  for  on  the  oiaeinal  framing-  plan,  and  substituting 
gii*»lers.  It  wonld  1m*  his  opininn  that  the  pur])ose  of  the 
r(‘vision  wa-^  to  <‘liminate  columns  which  would  take  up 
space  on  the  floor:  hut  he  cannot  say  definitely  why  it  was 
dole*.  Asked  if  tle*re  was  aiiythiim'  on  thi*  original  ])lans 
showiiiL:'  that  th(*i’(‘  was  to  be  a  partition  then*,  he  said  these 
))l:'.ns  would  imt  show  that,  'rie'se  ai’e  stiaietnral  ]>lans. 

('ll  cro>>  (‘\aniinat  ion  the  witness  testified  that  tin*  orig- 
inal  plan  sliow'*:  eohiiniis  Id.xld  running  down  tin*  c(*nter  of 
tile  building,  lie  does  not  know  wh(*tln*r  this  is  a  ])lan  of 
the  fir'^t  floor:  tin*  ]»lan  d(M‘s  not  say.  'fln*r(*  is  nothing  to 
indi(‘ate  on  this  plan  that  a  partition  wall  was  to  nin  where 
the  eohimn<  are  indicated.  'I'his  plan  would  not  show  that. 
It'  any  plan  ^hows  it.  it  would  Im*  shown  on  tin*  architectural 
plan.  .\>k<‘d  if  t!n*re  w:i>  to  1m*  a  wall  there*  ln»w  would  it  be 
sln»\\n.  In*  said  !e*  eop.ld  mU  answ(*r  that  (nn*stion:  that 
would  b(*  a  matte!-  for  tin*  archite'ct  to  d(*t(*rmin(*,  how*  to 
sln*w  it.  .\<ked  wouhl  In*  not  (*xpe<*t.  if  it  had  b(*eu  jdanued 
to  have  a  partition  wall  running  a)»))roximat(*ly  through 
tin*  c<*nt(*r  of  tin*  building,  that  it  would  be  sliown  on  some 
]>lan  or  (Min*!-.  In*  answered  In*  had  al!'<*ady  answ(*re*d  that; 
they  ca.niiot  assunn*  that  sonn*thing  would  be*  done.  Asked 
if  it  was  not  a  fact  that  from  this  fact  In*  would  assume 
tln*i(*  waN  not  to  Im*  a  wall,  he  answ(*r(*d  no.  lb*  would  not 
assunn*  anything,  lb*  woidd  dimply  take*  tin*  plan  for  its 
face  valin*. 

Poiiiix*!  foi-  plaintiff  asked  tin*  wit!n*ss  to  look  at  other 
plans  pi-<Mluc(*d  and  say  wln*tln‘r  tin*  oin*  In*  had  b(‘en  ([ues- 
tio!n*d  about  indicat(*s  that  those*  e-olumns  W(*re  to  be  on 
the*  ground  floor,  lb*  answered,  “^^‘S,  ln*re*  ai‘e*  the  archi- 
tee'tnral  jilans.  'This  is  tin*  first  floeer.  'These*  e*e)lumns 
sol  arc*  show  n  on  that  floor."  'The*  ])a])(*r  re*fe*rreel  to  w’as 
there‘U])on  mai-k(*«l  1-kxhibit  .1.  P.  11.  Xo.  2.  (  Photei- 

stat  e-o]>ie‘s  of  Tkxhibits  d.  P.  11.  Xos.  1,  2  and  2  are*  inelueled 
in  the*  traiise-ript  of  re*cord). 
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Asked  by  counsel  for  iibiiutifr  if  tlie  ])laii  indicated  any 
])aiiitioii  wall  lainniiin'  down,  Ik'  answered  he  would  say  no. 
Asked  bow  inan\’  (*nl  ranees  to  the  bnildine,’  aiH'  indicated 
by  tin*  arcliitectni’al  plans,  lie  answerc'd  it  iniiilit  be  a  single 
entrance*  or  a  donbb*  entrance*.  'rii(*r(*  are*  two  doors  and 
tli(*v  swinu-  in  (*itlu*r  s(‘ction.  Asked  if  tli(*re  was  anv  wall 
indicated  b(*twe*(*n  tin*  two  doors.  In*  said  not  to  him  there 
is  not,  no. 

The  witness  was  ask(*d  if  In*  was  i^-oing  to  take  the  re¬ 
maining  plans  ba(*k.  and  In*  i-(*])li(*d  In*  would  rath(‘r  leave 
tin*  whole  s(*t,  wliieli  was  ap|)ro\’(*d  nt*  by  ('onnse*!  for  de- 
f(*ndants.  'fin*  Mast(*i- sngui'ste'd  tliat  wliile  M i‘.  Ilealvwas 
ln*i‘(*  and  to  save*  his  be*ing’  re‘e'all(*el  aeain.  In*  h)ok  over  the 
plans,  se*e*  what  tlie'y  we're*,  te*!!  e'onnsel  and  tin*  Mast(*r  what 
tln*y  we*i*e*,  se*e*  if  the'i’e*  is  any  other  plan  having  a  b(*ai’ing 
eeii  the*  e*i’e*e*t iein  ainl  tln*n  e*xaniiin*  him  about  it.  l\(‘spe)inling* 
to  a  epn*stiem  eef  e*emnse'I  t‘oi*  el(*t*e*ndants,  the*  witness  said 
the*  ri*maining  ])lans  of  the*  eUlie'i-  tiooj-s. 

Connse*!  feir  jilaintitf  amn>nneM*el  In*  )»re)pe)se*el  to  have 
ide*nt iiie'el  by  plaintitf  ami  jnarke*d  on  eeiaginal  eli-awing*  of 
the*  beittenn  lloe>r  plan  eef  the*  building  so  that  tin*  witness 
e'onhl  leiok  ove*r  that  at  the  same  time*  as  tin*  e)the*rs. 


(lb*c.  4r).‘)-4r)S.)  \Vhe*re'n|M»n  Joseph  J.  Moebs  was  re*- 
call(*el  ein  his  e>wn  be'half  and  te*stilied:  'The*  ]>ap(*i’  he  has 
now  is  tin*  plan  of  tin*  'fwe'lt'th  Stre'e't  bnihling  as  it  was 
oiaginally  inte*nde‘el.  it  was  jn-e-pare'd  by  himse*lf.  This 
plan  as  in  his  eiriginal  eoiite'iit ion  showe*el  this  whole  sec- 
tiein  e)f  the*  bnihling  e*oming  nj)  In're*  ( inelie*at ing)  which  he 
said  afte*rwarels  was  eM)rr(*e*te*el  and  tin*  layout  was  (*hauged 
se)  as  to  e'oiifeM'in  with  this  new  see-t  ion  ( iinlie'ating  on 
Strj  hixhibit  .1.  I*.  II.  .\o.  .‘1).  'This  plan  shejws  em  the 
greminl  llooi-  t  we>  e'lit  ra  in-e's  to  the  st  oi'e  ;  the*  e‘e)lumns  ; 
the*  ai'rangeme*nt  of  the*  stairwa>',  whie-h  e'emlel  be*  ])ossible 
in  case*  it  was  made*  into  oin*  store*,  in  Ivxhibit  d.  P.  II.  Xo. 
.4,  ye)U  se*e*  the*  stairway  is  thrown  te>  erne*  siele*  for  the  ])ur- 
peese*  e)f  tin*  ])ai’tition  ve'ry  e*Ie*arly.  'fin*  store*  has  a  stair¬ 
way  in  tin*  ce*nte*r,  as  this  wa-;  r(*vis(*d.  As  tin*  jelans  show 
in  the  Ihiihling  1  nspe*e‘tor *s  eeflie'e*  tin*  stairway  is  on  one 
siel(*  so  as  t(»  alhew  fe»r  tin*  partition:  ami  shows  a  eh)uble 
ent  lance. 

(V)unse*l  foi-  plaintilf:  “Dee  yon  wish  te»  ask  Mr.  Moebs  a 
(luestion  abe)ut  it  now.' 


) ' ' 
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Counsel  for  defendants:  “I  do  not  wish  to  mix  up  my 
cross-examination.” 

Conns(*l  foi*  ])lainliff :  “Yon  can  cross-examine  liim  at 
any  staue  of  tlie  ])roceedin.i»s.  1  just  wanted  to  identify 

that  so  that  Mi-.  Ilealv  can  look  over  it  at  the  same  time. 

« 

I  have  a  furth(*r  question  to  ask  Mr.  Moehs  about  this,  sug- 
gi'^^ted  by  a  statement  he  has  made  to  me." 

Asked  if  all  of  this  ])lan  was  made  at  one  time,  he  said, 
no,  the  stairway  was  indicated  at  a  later  date  from  the 
original  i)lan;  some  time  around  when  the  change  was 
madi‘  in  construction,  when  the  columns  were  taken  out  and 
tin*  girders  ])iit  in.  The  change  shows  the  stairway  on  the 
sid(‘.  It  does  not  corres])ond  with  the  Huilding  Insjiector's 
lirst  ])lan,  which  shows  the  stairway  clear  over  to  one  side. 
The  building-  is  ])iit  u])  with  the  stairway  in  the  center.  He 
do(*s  not  think  the  r(*vised  construction  plan  showed  the 
const i-nction  of  tin*  stairwav,  but  tlu'  stairwav  is  in  the 
ceiitei-.  Th(‘  Ibiilding  lns])(*etor 's  ])lan  does  not  show  it. 
'rile  ])ap(*i-  idiMititied  by  tin*  witness  was  thereu]a)n  marked 
“Exhibit  J.  J.  M.  A-b."  (A  photostat  copy  of  same  is  in- 
elnd(*d  in  tin*  ti-anseri|)t  of  record.) 

SO*'  r>(*ing  aske<l  to  explain  that  in  the  plan,  J.  J.  M. 

-\-()  tln*i-(*  a])p(*ars  a  stairway  on  tin*  siih*  and  one  in 
the  ci*nter  too,  plaintilf  i-(*pli(’d,  tin*  oin*  on  the  side  is  for  the 
])nrpos(*  of  going  up  to  tin*  tloor  abovt*,  and  the  one  in  the 
e(*nter  is  tin*  oin*  int(*n(h*d  for  this  ehangt*  which  has  been 
nnnh*  in  tin*  Carroll  Kh*etric  Company  building.  The  center 
stairwav  was  drawn  bv  him  at  a  later  date  than  the  rest  of 

•  ft 

the  jilan. 

'file  S])(*eial  Masti*r:  “Do  you  want  to  (piestion  him  now, 
.Mr.  Fl(*hartyr' 

(’onnsel  for  d(*t‘(*ndant  :  “Xo.  I  had  rather  (piestion 
him  aft(*rwards.  'To  ask  him  now  1  think  would  just  simplv' 
lead  to  confusion." 


(Dec.  dbS-dTb:)  'rile  witness  John  P.  Healy  being  then 
n*ealh*d,  testilied:  in  res])onse  to  (jnestions  by  the  Special 
Master,  'riie  lines  running  from  the  front  of  the  build¬ 
ing-  back  through  the  middle  and  between  the  front  and 
r(*a?-  of  the  various  columns  on  the  original  plan.  Ex.  J.  P. 
II.  Xo.  1  indicate  girders.  Asked  bv  counsel  for  defend- 
ants:  “Cirders  in  the  (-eiling  I  suppose”;  he  replied, 
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“Girders  below  the  second  floor,  supporting  the  second 
floor,  I  take  them  to  be.” 

Bv  the  blaster: 

“Q.  Tliat  is,  tlicy  would  be  the  girders  resting  on  the 
columns  indicated  there?"  “A.  Yes.” 

“Q.  Xow,  I  will  ask  you  one  (piestion  which  may  get  the 
information  I  want,  and  not  ])rolong  this.  Look  at  all  these 
other  plans  yon  have  licr(‘,  Mi*.  IL‘aly,  and  tell  me  if  there 
is  any  ])lan  which  shows  a  partition  on  tin'  first  floor  of 
that  building  which  would  corres])ond  with  the  loss  of  those 
girders,  or  not?  To  make  it  clearer  to  you,  Mr.  Healy, 
what  1  want  to  know  is  wlnUher  there  is  anything  on  any 
of  these  plans  which  would  indicate  that  at  any  time  dur¬ 
ing  the  construction  of  this  building  thei’e  were  con- 
804  templated  two  stores  se])arate  and  distinct  on  the 
first  floor?"  “A.  fldnu’i'  is  nothing  on  this  ])lan  to 
indicate  that  tlnu'i*  was  any  jiartition  tlier(‘,  if  that  is  what 
YOU  mean 


By  couns(‘l  foi*  plaintiff: 

“Q.  And  is  tlnu’c*  anything*  th(*i*(‘  to  indicate*  that  there 
was  not  to  be*  a  partition?"  “A.  Xei." 

“Q.  Weinlel  it  be  possible*  nude*!*  that  plan  th(*i*(*  to  put  a 
])artition  in  without  affe‘e*ting  any  e)f  the*  ele*tails?”  “A. 
\Voulel  it  be*  ])ossibh*?" 

“Q.  Yes."  “A.  It  would  be  ))(*rfectly  possible*  and  prac¬ 
ticable.” 


By  the  Special  Master: 

“Q.  Xow,  h)e)k  at  the*  e)the*r  ] elans  anel  answei*  my  epies- 
tion.”  “A.  You  me*an  the*  eethe*!*  fleeors?" 

“Q.  On  the*  first  floeer."  “A.  This  is  the  only  first  floor 
j)lan  that  we  can  find." 

“Q.  You  know  that  witheeut  heeeking,  eh)  ye>u?”  “A.  I 
have  looked  the  plans  ove*!*  anel  that  is  the  only  first  floor 
plan  we  could  finel." 

“Witness  then  ])re)eluce*el  the  thirel  floor  plan;  which  was 
markeel  Exhibit  J.  P.  II.  Xo.  4;  anel  also  the  seconel  floor 
plan,  which  was  mai*keel  Exhibit  J.  P.  II.  Xo.  5.  The  fol¬ 
lowing  are  notes  of  them:” 
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Tlicsr  arc  lilac  |i!-iiils  licariim  the  dcsiniialions  rcspin*- 
tivoly  cl*  “'riiii'd  tloor  plan*’  and  “Si'cond  tloor  IMan"  anti 
tin*  same  insci'ipt ions  as  to  wlioin  tin*  Imildiiiin'  was 
81)-*)  to  i»c  ci't'ctcd  tdr  aiitl  tlic  a I'chittH't ,  as  well  as  the 
saint*  approval  tlale,  as  Ivxhihit  d.  P.  11.  Xo.  1,  Ot*- 
tt>lH‘r  11),  11)1.'). 

Ill  re>pon.''e  to  ipicstioiis  hy  the  Mastt*r  aiitl  eoiiiisel  lor 
j)laiiitiiVs  and  tlct‘cndant>,  he  saitl  tin*  thirtl  tloor  ))lan 
slmwetl  a  partition  down  tin*  center,  hnt  no  etihimns;  the 
seeoiitl  lloor  plan  showetl  a  partititni  eoi‘res])ontlinii*  to  the 
.iiirtlt*rs  iinlieatetl  on  the  first  tlooi*  jilan  ])art  of  the  way 
back,  hnt  no  eolnniiis:  he  eonld  not  tell  how  far  hack  of  the 
center  line  the  partition  exteiitletl,  hnt  ajipai’tMitly  hack 
ahont  eiuhtet*!!  lt*et  of  the  rear  line  ot  the  lii^ht  shatt.  4'ht‘rt‘ 
are  also  two  franiinii'  plans:  all  the  rest  art*  tlnplieatt*s. 

t  ’ross  (‘xaniiiiat ion  : 

'flit*  partition  on  the  plan  of  tin*  thirtl  tloor  is  ahont  tin* 
niitltlh*  of  tin*  room:  tht*r(*  is  a  thmi-  shown  in  it;  tht'rt*  is 
out*  stairway  h*a<iinL:  to  tht*  thirtl  tlooi'  auainst  tin*  south 
wall.  A  per.^on  iioiMli  of  tin*  partition  would  .iit*t  to  tin* 
lirst  lloor  thi'onuh  tin*  door  in  the  partition  anti  to  tin*  stair¬ 
way.  'fin*  partition  shown  on  tin*  si*eontl  tloor  in  the  t*t*nter 
runs  hack  to  within  t*iL:hteen  oi-  tW(*nty  fet*t  of  the  rt*ar  liin' 
(.if  the  liylit  shaft  well:  tw<i  doors  ai’e  intlieatt*(l  in  this  jiar- 
tieiilar  partition.  'rht*rt*  is  on  this  plan  a  partition  rnnnine- 
in  antitht*r  di |•^*t•t ion,  rnnninu-  at  rii^ht  anLilt*s  and  formine- 
a  rtitiin,  dt*si!L;natt‘d  on  tin*  plan  as  an  tit'tiet*,  with  three  doors. 
l\nnniny  jiajalh*!  and  for  pai1  of  tin*  way  tif  tin*  eentei’  jiai’- 
tition  is  anotht*i-  jiartition,  and  h(*twet*n  tin*  two  is  a  pas 
sayeway  indicated.  Fi'oin  this  second  j)artition  othei* 
doors  are  indic'ated  opeiiiim’  into  otln*r  rooms,  'fhe  wdiole 
lloor  is  dividt'd  np  into  ot’tic-e  I’ooms,  (*xe(*j)t  oin*  room 
m:irk(*d  “waitiim-  i*oom."  'rin*r(*  is  on(‘  stairwav  indi(*ated 

V  • 

h‘adinn‘  to  the  st*cond  tloor  and  that  is  in  tin*  sonthw(*st 
corner  of  the  hnildiny,  against  the  south  wall.  4die  archi- 
t(*ctnral  plan  of  tin*  tirst  tloor,  Kxliihit  J.  P.  II.  ^3, 
8()()  shows  the  staiiwvay  in  tlie  south W(*st  corner  of  the 
huilding  aiitiroximately  in  the  same  position  as  the 
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stairways  on  llio  otlnn-  floor  ))lans.  A  partition  pnt  in  bo- 
twoon  tlu‘  coluinns  al’lin’  tin*  lilinii-  ot*  tlu‘  ai’cliitoctural  plans 
wonM  (‘ont‘<n-ni  to  tin*  nlans.  'l\*(*lini(*all v  anv  (‘hani*‘os 

I  .  • 

should  show  on  tin*  plan,  but  thorn  wonhl  1k‘  no  objoction 
i-aiso(l  to  pnttinu'  in  a  ])artilion.  As  the*  ])lans  now  exist 
there  is  no  ])artition  shown  ni’  indieatc'd  to  witness.  The 
revision  shown  by  tin*  plans  is  not  a  revision  of  the  arehi- 
te(*tnral  layout  but  simply  a  sliaietni-al  rc‘vision  where 
eolnmns  are*  e‘liiniiiat»‘(l  and  _uii*d(*rs  ai’e*  subst itnteel.  That 

wonhl  ne)t  n(*e*(*ssarilv  alTee't  the  ai‘e'hit(*e*tnral  lavont.  The 

•  • 

ehanu’e*  indic'ale'd.  as  he  says,  is  a  sliMU'lnral  e*hani;'e?  and 
we)nlel  apply,  iniuht  apply,  lo  the*  lirsl,  se*eonel  anel  third 
floors.  It  is  e*liinina1  inii"  eM'luinns  anel  snbslilntinu,'  i;irelers. 
Tin*  arehitee'tnral  ])lan  oT  the*  first  lloor  shows  the*  elate  of 
filing’,  Oet.  4,  Idir).  The*  oi’ie;inal  st I’lie'tui’al  ]>lan  he  takes 
it  was  a])]»roV(*d  t)M.  Th  Idle;  he  docs  not  know  whe*n  it  was 
tiled,  lie*  ('oidd  not  say  ))ositive!y  tliat  tin*  ai’e*hite*etural 
))lan  of  tin*  first  lloor  aeeonipanied  tin*  original  strne*tiiral 
plan;  but  In*  e'oiild  say  W(‘  find  lliein  both  in  tin*  same  tile. 

The*  A re'hiteet nral  plan  of  tin*  lir>t  lloor  shows  the*  stair- 
wav  in  the*  southwest  e'oriier  ai^ainst  the  wall. 


Reelireet  : 

A  partition  wall  may  or  may  lx*  used  to  support  the* 
g’irele*rs  e)f  tin*  lloor  ahoxc.  It  might  or  migiit  not  be*  ne*ee*s- 
sary ;  that  would  depend  iip(tn  tin*  load  the  wall  had  to  e'arrv 
in  the  first  plae'i*,  and  in  tin*  second  ph-nx*  if  it  was  int(*neled 
for  a  party  wall  it  would  h;i\e-  to  e-oinply  with  tin*  law\  l^y 
looking’  at  the  seetiem  showing  the  ])limdiing  In*  can  te*ll  the 
coiling  jejists  are  two  by  eight,  but  not  the'ir  length,  from 
the  thirel  lloor  plan,  or  any  of  the*  plans,  beeans(*  tiie*y  have 
no  elinieiisions  on  tln*m.  Assimdng  tln*ii’  h'ligth  w’as  the 
fall  width  (d‘  the  Imilding,  foi’ty  f(‘et,  tln*r(*  wonhl 
807  have  to  b(*  sonn*  additional  support  foi’  tin*  Joists; 

they  wonhl  be*  insnflie'i(*nt  to  eai’ry  that  s))an.  There 
is  ne)thing  inelie*at(*el  to  eai’i’y  thes(*  Joists  (‘xei'pt  the*  ])arti- 
tion.  Thei’e*  are*  no  e'olmnns  on  the  seexmd  llooi’.  lb*  con- 
clneh*s  I’l’oni  the*  ))lan  that  the  Joists  ai’e  eari'ied  e)n  the*  par¬ 
tition  on  the  third  lloor.  It  would  be  pr()]x*r  to  have  the 
partition  shown  on  tin*  ])lan:  it  would  be  in'ex'ssary  to  have 
something  shown  cm  tin*  plan  :  it  would  be  neeessai’y  to  have 
something  shown  on  the  plan  to  show  how  to  carry  the 
joists ;  his  oflice  would  reepure  that ;  girders  would  carrv 
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tlio  load  on  tho  main  floor  after  tli**  ('olnmns  wore  taken  out. 
The  fact  that  tin*  plan.^  wioc  approved  indieates  the  girdei’s 
sliown  wer(‘  sutheient  wilhoiit  eoluinns.  d'liis  ehange  lUH'es- 
sitated  a  eliangc*  in  the  siz(‘  of  tli(‘  heam.^  l)ecanse  of  the  in- 
erea.‘^e  of  the  .^])an  on  taking  the  eoluinns  ont.  The  revised 
j)lan  shows  an  entii-ely  differt*nt  ari'angement ;  it  i*limi- 
nates  tin*  lateral  hivuns  and  suhstitut(‘s  the  girders  spanning 
the  full  width  of  tlu*  huildiiig. 

I\eeross : 

( Hee.  47M:)  In  the  original  ])lans  tlu‘re  were  eoluinns  of 
a  eertain  dimension  and  girdm’s  or  beams  of  a  eertain 
trnn(*nsion  earrving  the  load.  WIkmi  the  plans  were  ehangeil 
these  eolnmns  W(*re  eliminated  and  therefore  the  size  and 
dimension  of  the  beams  and  girders  had  to  be  changed  to 
carrv  the  load. 

(IJee.  47:b(i:)  Harry  C.  Birge,  called  as  a  witness  on  bi‘- 
half  (d‘  th(‘  plaintil'f,  testilied  that  In*  was  in  th(‘  real  (‘stat(‘ 
busim‘ss  and  had  beini  in  Washington  about  thirtv  vears. 
Il(‘  is  genei-allv  familiar  with  the  value  of  real  estate  in 
Washington;  and  familial’  with  the  values  of  real  estate 
in  the  gemn’al  location  of  X(k  714-1-th  Stre(*t,  Northwest. 
In  his  opinion,  in  the  Summer  of  11)17)  the  sipiari*  foot  value 
of  the  lot  at  No.  714  1‘Jth  Strei‘t  was  about  $!).()()  a 
8()S  foot.  Tin*  dimensions  (»f  that  jiroperty  he  beli(‘ves 
are  about  .‘IS  x  l.')d  feet,  to  a  wide  alley.  Asked  if 
the  })roperty  had  im])roved  in  value  since  that  time,  or 
otherwise,  the  witness  was  permitted  to  answer  subject  to 
objection  and  its  materiality  later  a})pearing  or  not  ap- 
])earing,  and  he  stat(‘d  that  ll2th  Stri*et  had  been  widened 
from  Pennsylvania  Avenue  u]);  that  has  Ixhmi  a  very  ma¬ 
terial  beiielit  to  tin*  street  gi'iierally,  and  ])robably  mak(‘S 
])ro})erty  more  salable  than  it  was  befori*;  whether  it  very 
materiallv  changed  valiu*s  he  cannot  sav;  there  has  not 
been  very  mnch  changt*  in  value  around  that  particular  sec¬ 
tion  in  the  last  tlirc'c  or  four  vears.  liis  knowledge  of 
values  does  not  extend  to  knowh‘dg(‘  of  the  value  of  tlie 
building.  His  valuation  is  based  upon  the  ground  as  a  lot 
and  the  uses  to  which  it  would  be  pul. 

0)1  cross-cxa))ii))afi(ni  he  stated  that  valuation  necessarilv 
takes  into  consideration  the  surrounding  imi^rovemcnts ; 
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li(‘  iis(*s  lli(*  uses  lo  wIi’k'Ii  a  lot  can  1)(‘  put  as  the  l)asis  upon 
wiiich  all  values  iiccessaialy  must  depeud. 

(luH*.  477-S4:)  Charles  W.  Simpson,  called  as  a  witness 
oil  hehall*  of  the  jilaiutitV,  testitied:  He  is  a  real  estate 
broker.  Hi*  n'presc'iiti'd  Warwick  in  the  transaction 
wherein  l.'llS  (J  Str(*(‘t  was  traded  for  714  ll2th  Street.  Q 
Str(*(‘t  was  tradi'd  in  for  if  12,7)(M ).()().  He  has  lieeii  in  tlie  real 
estate*  hnsiness  for  ‘Jo  yi*ars.  Is  familiar  with  values,  and 
values  in  the  locality  of  tin*  lllth  Stri'ct  property.  In  his 
opinion  the  fair  inarki't  x'alin*  of  that  jiroperty  in  the  sum- 
iiK*!-  of  11)17)  was  around  if4(),()( )().()().  So  far  as  the  building 
uoes  In*  could  not  ti'stifv  as  to  its  valiu*  now.  The  land  has 
ap])reciated  on  account  of  tin*  n(*w  building  that  was  put  on 
there,  and  tin*  street  has  increased  also;  all  the  improve¬ 
ments  going  on  tiiere  of  course  increased  the  valine  of  the 
land,  lb*  would  not  like*  to  say  to  what  (*xtent,  but  a  very 
appreclahh*  extent.  Ask(*d:  “1*J,()()()  was  what  was 
sol)  })aid  for  it,  was  It;  In*  answ(*r(*d  “Yes.’’ 

Hxaiiiined  bv  the  Mast(*r,  and  ask(*d  “how  did  he 
mean  jiaid  for  it,"  he  said:  “\V(*11,  it  was  ligured  this  way. 
Tln*re  was  a  ),( )0( l.oo  trust  on  it  and  the  trade  was  this 
a])artinent  housi*  which  wi*  valu(*d  at  $12, 7)00. 00  and  $8,- 
000.00  in  cash;  so  that  really  would  make*  it  $40,7)00.”  He 
had  tra(h*d  tin*  12th  Sti-(*(‘t  pro))c*i-ty  to  Warwick  about  six 
or  eight  months  pi'cvious  to  this  trade,  but  In*  does  not  re- 
m(*mber  what  tlie  trade  was. 

Kxamination  by  counst*!  for  jilaintilT  being  r(*sumed,  he 
said:  He  considers  the  gi’ound  worth  about  $10,  $9.00  or 
$10.00  a  sipiare  foot.  He  atti‘ibut(*s  the  rise  in  value  to  the 
improveun*nts  of  the  sti'eet.  Si*V(‘i*al  buildings  have  gone 
on  then*,  and  aci'oss  the  sti‘(*(‘t  is  im))rov(*d,  and  the  street 
is  impi'ov(*d.  'I'hosi*  buildings  W(*nt  up  siiici*  this  iuvest- 
m(*nt  was  made,  'fliis  oin*  build-  going  up  he  thinks  im- 
pi’oved  tin*  value  of  that  ])i’operty;  improved  it  all. 

(  h‘oss-(*xaminat  ion  : 

In  the  trade  of  tin*  12th  str(‘(*t  ])i‘op(*rty  and  the  Q  street 
])i*o]terty,  he  i‘epres(*nted  Warwick.  He  did  not  say  that 
Warwick  placi'd  a  valuation  of  $40,000  on  the  12th  street 
property.  He  iloes  not  know  whether  that  is  the  situation 
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or  not;  it  liavc  l)r(Mi.  A^'kv•ll  from  wliom  lie  was  in¬ 

formed  that  12,. ')<>{)  was  tlir  value  placed  on  (J  street,  lie 
answei’ed:  **\Ve  talked  it  o\-er.'‘  lli*  liad  rej nN‘si*nted  Mr. 
Warwick  foi*  a  nnndier  of  years  and  Warwick  d(‘pended  a 
e-ood  (U*al  on  liis  valuation  of  ])roperties,  and  <d*  course  it 
was  talkt'd  over.  'rin‘V  disiaissed  whether  this  would  he  a 
^ooil  traih*  or  not  :  had  tinally  arrived  at  the  conclusion  that 
the  (j)  Sire(‘t  pr<»p(‘i*ty  was  worth  about  that  money,  $12,- 
51)0. 00:  and  they  were  told  hy  the  hr(>ker  r(‘presentinu*  the 
other  side  that  that  was  what  they  held  it  at.  ddnm  tu‘  and 

Warwick  arrived  at  this  valuation  of  $12,500  on  (j) 
810  Stre<‘t.  12th  Street  was  traded  snhj(‘ct  to  a  trust  of 

$2n,00t),  and  then  on  the  valuation  of  (,)  Str(*et  at 
$12,500  and  $8,0ti()  cash  makes  $4<k500  as  the  valuation  of 
Twelfth  Street.  And  tliat  was  sim])ly  satisfactory  to  .Mr. 
Warwick  on  tlnit  basis,  ddnu’e  was  a  written  contract  be- 
twt‘en  th(‘  ]>artit's,  Ib*  does  imt  think  it  s])ecified  Q  Street 
beiim*  traded  in  at  $12,500.00.  It  ri'diiced  itself  to  the  pro- 
])osition  Wai'wick  w-is  williici,’  to  acc(‘pt  Stn'et  and  the 
$8,000  for  his  etpiity  in  12th  Sti’eet.  'fliat  left  (’arroll  of 
conrs(‘  free  to  ]»lac(‘  any  valuation  h(‘  cared  to  on  12th 
Stn*et.  ((>11  motion,  tin*  testimony  of  witness,  to  tlie  elTect 
that  (^>  Stri‘et  was  trad(‘d  in  at  $12,500.00  was  stricken  out.) 

(l\ec.  482:)  Redirect: 

Warwick  p.aid  him  his  commission  and  th(‘  otln*r  man  was 
paiil  a  certain  commission  from  the  other  side,  llis  im- 
pressiim  is  that  he  coiitiTonted  some  of  his  commission  to 
the  othm*  broktu’.  lie  does  not  know  what  commission  was 
jiaid  on  the  sah‘  of  (J  StreiU:  thinks  it  was  a  limi])  sum; 
that  would  havt‘  Ixnm  p:tid  by  (’arroll.  He  was  not  paid 
a  commission  on  tin*  (J  Street  :  was  paid  one  on  dAvelfth 
Street:  r(‘pres(‘ntc(l  Wai’wick.  II(>  ihx's  not  rememlK*r  on 
what  basis  his  commission  was  paid:  thinks  it  was  about 
$40,()(>0.  llis  books  will  show  exacUlv  what  his  commission 
was. 

The  Mast(‘i*  ad'/ised  t'onnsel  for  ]>laintirf  he  would  not 
accept  any  trade  valuations:  it  would  be  another  thine-  jf 
counsel  could  >h(Ov  tin-  parties  aeriH'd  that  Street  should 
li’o  in  at  that  lieure.  All  of  Mr.  Simpson's  testimony  mie-ht 
e-()  out  undiu-  tln‘  motion  of  counsel  for  the  defendants  just 
e-rantod  bv  the  Master. 
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Kxaiuliial i(»n  tli(‘  \vltin‘ss  said  tlior(‘  was  not 

any  ayrci'iiKMit  which  li.\(‘d  a  casli  ])ri(*(‘,  that  is  a  Hat  ti^ire 
on  tin'  StrcM't.  lh‘  would  prodiua^  his  orii^inal  coii- 
t  rani. 

811  484-!)2:)  Joseph  J.  Moebs,  the  plaintiff,  hav¬ 

ing  hecn  h('r(*tot*oi*(‘  dnly  sworn,  rosnmed  the  stand 
foi’  lurtlnn-  (‘xaniinat ion,  and  l(‘stili(‘d  as  follows: 

(h)nns(4  for  dci'cndaiil s :  “1  nnd(‘i‘stand  the  ])apor  i*e- 
fen’od  to  a  ininntc  a^^o  hv  Mr.  .Mo(‘hs  was  nunadv  marked  for 
identilic'at  ion. ' ' 

(’oiinsi'l  for  ])laintil‘f:  “Xo,  sir;  1  offered  that  in  evi- 
dene(‘. 

(h)nns(‘l  for  (hd’eiidants:  “And  at  that  time  I  said  I 
wonld  lik(‘  to  ask  a  piiestion  about  this  ])ai)er.” 

(’ounsel  for  ]>laintiff:  “(lo  ah(‘ad.” 

Counsel  for  <h‘fendants:  “For  th(‘  pur])()se  only  of  see- 
ini;'  whetlu'r  it  is  ])i‘opei-ly  in  (*vid(‘ne(‘,  (de.” 

Ivxamined  hv  (‘ounscl  foi‘  def(*ndants: 

« 

lie  testiiied  that  at  the  tinn*  In*  uinhudook  to  make  the  im- 
ju'ovements  on  1‘Jth  sli'cid,  th(‘  ])i‘op(‘rty  was  already  im- 
])ro\’(‘d  hy  a  I'ear  sliaicturi*  and  a  front  oin*  too;  it  was  an 
old  huildiny’.  Ask(*d  which  ])art  was  torn  down,  he  said  this 
])art  was  torn  down  tii’st,  ( lndi('atiny  on  th(‘  ])lan  J.  J.  M.  A. 
(J  with  l)lu(‘  pencil  ci'osscs.")  This  Fill  is  twedve*  feid  wide, 
runs  from  tin'  old  hnildlny  in  the  hac'k  to  the  front,  and  was 
intended  oriyinall'.'  to  connect  this  with  it  f indieatiinr). 
After  th(‘y  yot  tin*  old  front  hnildiny  wr(H*k(‘d,  he  decided, 
and  took  it  up  with  Carroll,  to  wreck  this  paid  in  here  (in- 
dieatiny),  and  r(‘vise  tin*  (*ntij’(*  sti’ueture  and  ])roduce  the 
l)lan  they  now  ha\’e,  which  tin*  liuildiny'  Inspector  broug'Iit 

UJ). 

Kx(uiihn‘t}  hff  fjtr  Mdsfer,  who  said  “Tin*  ))arts  mentioned 
bv  the  witin*ss  b«*iny  marked  with  yr(*en  cross(*s,  tell  it  in 
youi’  own  way  and  mai’k  it";  FlaintilT  said:  A  s(‘ction  over 
hc*r(*.  In*  cannot  tell  whei'e  it  sto))s  as  it  do(*s  not  show  any 
detiniti*  liin*,  I’an  back,  was  a  part  of  the  old  building 
Ml!  which  it  was  cont(*mplated  to  us(‘  in  connection  with 
the  biiildiny  on  tin*  front  of  tin*  lot.  Aft(*r  the  build¬ 
ing  on  the  front  was  wrecked,  leaving  this  part  standing 
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ready  to  ])ro('e(Ml,  they  to  t(‘ar  out  this  part,  and  it 

was  out  ol*  tliat  they  uot  tin*  stni('tnr(‘  shown  on  the  plan 
l)rodn(*ed  hy  the  Ihiildini^'  I n.-pe(*t<n-.  “11*  yon  will  note  now 
this  section  h“i‘e — there  is  tin*  old  wall  indi('at(*d  on  tln» 
hack  ot*  the  Imildinu',  so  1  can  mark  this  l)(‘tter  now.  1  did 
not  notice  that  the  old  wall  was  indicat(*d  theiu*. 

The  .Mast(‘r  interposed:  “'rin*  plan  ret‘(‘rred  to  is  Kx- 
liihit  d.  1*.  11.  Xo.  .'h  Xow  yon  will  ))leas(‘  indicat(‘  on  that 
hy  iireeii  ]»(Micil  the  pai’t  yon  ii’et.** 

4'he  witness  did  s<>,  addinu:  “'Fliere  is  voiir  shaft  rii*ht 
there,  and  this  all  heconies  hiiildini:'.  'I'his  is  the  old  liiu* 
wall  here  (indicating):  tin*  skyliyhts  indicate*  from  tin*  first 
floor,  'rile  first  floor  was  i-iin  hack  and  the  rest  of  it  run  up 
and  the  land  was  hnilt  njion,  which  would  he  indicated  fi’om 
the  second  story,  ami  that  mi^ht  make  it  a  litth‘  cleai’er. 
That  shows  v(‘i-v  clearlv  the  section  added  to  the  huildiim. 
The  ohl  wall  was  torn  out.  As  the  resnlt  of  that  chamie* 
these  ])lans  wei’e  tiled  with  tin*  hnildiiiLi’  Inspectoi*  showini;* 
the  strnctin*(*  phoM'd  on  tin*  lot.  'fhat  do(*<  not  indicate*  tin* 
r(*vision  of  tin*  columns  and  re*placini;’  tln*m  hy  girders. 
That  is  anotlier  chaimi*  at  a  later  date*. 


( 'ross-e*xaminat  ion  e*ont  iniieel : 

“(^).  Is  ne)t  this  true*:  that  afte*r  tin*  filing-  of  the  ]»hins 
with  the*  huilelin*,:'  iii<] )e*ct ors '  ehlice*  the  onlv  chanii'e*  maele 
was  the*  e-haim'e  in  the  st  lanh ural  ])lan  e>f  tin*  first  fleior/" 
“A.  Afte‘1'  the*  filinu'  <»f  the*  plans  why  the*n  the*  e*hanue*  maele* 
was  the  takiim'  emt  of  tin*  e*olnmns  ami  ])nttin‘4  <;irele*rs  in 
])lace,  and  makiim'  it  eem*  store*  inste*ad  of  twee,  as  eiriLiinally 
contem]4ate*el.  'fin*  first  llooi-,  insteael  of  hein^’  peissihle  of 
division  into  two  stoi’e's,  was  maele*  sei  it  was  impeissihk*  te) 
elivieh*  it  into  two  ste)re*s.  'Fin*  eeriuinal  ])lan  w’as  to 
make*  it  foi‘  twe)  >tores,  and  that  wonhl  he  inelie-ate*el 
fi‘e)m  your  )»hins.  You  will  note*  that  the*  stairway  is 
thrown  to  one*  side*  1»)  make*  it  possible  feu*  the*  pai’titiein 
threeuyh  it.  You  will  fiml  that  in  the*  Carroll  Kh*ctrie*  (kmi- 
])any  steere*  the  stairs  ai*e*  put  in  the*  e*e*nt(*r  like*  that"  (in¬ 
dicat  iiiu). 

At  pre*se*nt  you  me*an?"  “A.  Are*  threewn  e)Ve*r  to 
one  siele"*  a  little.  'Fhey  are  chanueel  fremi  this  })lan  here.  1 
cannot  sav  exactly  the  location  of  them.” 
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Roforriii*;*  tu  tlio  plan  Kxliibit  J.  J.  A-G,  lie  stated  that 
tlu‘V  oi’io-iiiallv  intended  to  eonstriiet  a  l)nildin<>;  on  that 
l)asis.  The  stairway  was  put  on  the  side,  and  two  entrances 
were  provided  on  th(‘  front  as  indic'atcHl,  two  doors.  That 
is  the  ori,<»-inal  layout.  Asked  if  there  is  any  ])artition 
shown  dividinu’  the  store  lu*  answi*red,  “Xo,  there  is  no 
partition  shown  anywhere*.  It  is  simply  a  layout.  It  shows 
the*  eolnnins,  two  e^nti’anee*  eloe)i‘s,  and  the  ])ossil)ilities  of 
ntilizini*-  the  ])roperty."  The*r(*  are  two  e'liti'anee*  doors  now, 
hut  the‘y  are*  toii’etlu'r.  The*  doors  shown  on  this  plan  are 
se‘])arated.  The*  p(*ne*il  marks  indicate  a  box  ])an(‘l,  to  form 
a  ])artition  to  run  in  the*i*(*. 

“Q.  Don't  ye)n  know  that  the*  wall  hack  of  the*  hnilelini*:, 
as  yon  have*  it  ])lanne‘d,  is  rii;ht  in  hack  of  th(*se  stairs?’’ 
“A.  Wall  of  the*  hack  hnildiny  is  riu’lit  in  thes(*  stairs?” 

“(^).  Ve‘s."  “A.  I  say  th(*s(*  oriuinal  ])lans  conte*mplated 
the*  two  stairs,  and  this  was  to  Ik*  put  on  one  side*,  anel  this 
was  put  on  sonn*  time*  lat(*r.  Will  yon  indicate*  that  on  here, 
Mr.  Fh*hai’tv,  what  von  mean  hv  tin*  wall.’" 

“(J.  I  caiinol  rc'ael  plans.  Mi-.  Moclis."  “A.  say  the 

stairs  are*  in  semie*! liiny,  in  the*  wall.'" 

S14  I  say,  eh)e*s  imt  yemr  plan  iiielie'ate*  the*  stairs 

are*  i-iyht  in  fi’eint  e>f  the*  wall  e>f  tie*  ha<*k  hnilelini;’ ? ” 
“.\.  Vem  me*an  these*  stairs  h<*r('.'" 

“(^).  V(*s."  “.\.  ^'e*s,  sir;  that  wall  was  te)  he*  paiily  torn 
out  te)  p(*i-mit  of  the)se*  stairs.  Part  was  tak(*n  eoit  to  pe*rmit 
e»f  the*  stairway.  .Minel  yem,  1  eh)  ne»t  re*call  whe‘ihe*r  the*s(* 
stairs  we*re*  le)e-ate*el  just  e*xae-tly  in  this  pe)sition  e)r  iU)t.  The 
])e)sition  e)f  the*  stairs  was  e'hanue*el,  fi-enn  that  as  orie’inally 
suhmitte*el  to  the*  IMiileline;  Ins))e*cte)r.  There  is  an  entire 
chan<4(*." 

‘‘(A  I)e)n't  vein  kne)W  that  the*  wall  e)f  the*  haek  huileline,*  is 

w  • 

iel(*nt ie*al  ne)w,  as  in  its  eo-iyinal  ce)iielit ieeii ’  “A.  Which 

wall  elo  yem  me’aii .’’’ 

“(J.  I  me'an  the*  wall  eif  the  hae-k  hnihlinu’."  “A.  AVhich 
wall  of  the*  hack  huilelin.e’ !" 

“Q.  The*  divieline;  wall  he*tw(*(*n  the*  front  anel  the  hack 
hnilelinu. "  “A.  De)  you  m(*an  this  wall  he*r(*  ( indicatini*;  on 
l)lat)?" 

I  conlel  ne)t  nnele*rtak(‘  te)  say  hy  a  plan.  This  is  as 
clear  as  1  e*an  make*  it." 

(’onnse*!  fe)r  ])laintiff:  ‘‘lie*  will  have*  to  nnelerstand  the 
epu*stion,  e)f  ceeiirse. " 
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(a)uiis(‘1  Toi-  (l(*ri*ii(laii1  s :  “I  lliiiik  tin*  dividiiii;-  wall  lx*- 
twceii  tli(‘  front  and  tin*  bank  bnildiim*  is  plain  nnoiiiili." 

(k>nnsi*l  foi’  plaintitf:  “'rinoT  may  lx*  two  or  tlii'nc  di\'id- 
inu:  walls.” 

“A.  Here  is  the  plan  as  tilrd.” 

i'onnscl  foi-  plaintiff:  “Wliicli  wall  do  y<Mi  nn*an.'  Mr. 
(‘arroll  nan  r(‘ad  plans,  and  show  xon  whinli  oim  \'on  innaii.” 

.Mr.  Carroll:  “It  is  tin*  wall  dirnnllx'  in  tin*  nnitni*  of  the 
stairs.  Von  nonld  not  ]mt  tin*  >taii*s  tlim-n  on  annoiinl  <»f 
tin*  wall.  V<ni  would  walk  riulit  into  tin*  w;dl.” 

Mb  Conns(*l  foi*  plaintiff:  “Which  way  did  tin*  wall 


mil ; 


.Mr.  (’arroll:  “h*iuh1  thi>  way  ( iiidinal  iiii:),  ” 

'fin*  Witness:  “Voii  nman  this  wall  ln*r»*,  which  i>  iiidi- 
nat(*d,  t  his  old  wall ! ' ' 

.Mr.  (’arroll:  “Xo  riinniim-  at  ri^lit  aii^lo  to  that. 
kin^w  tln*rn  is  a  party  wall  dividiiiu'  tin*  two  picers  in  half, 
and  yon  know  that  tln*s(*  .'stairs  were*  di\idnd  in  two  pifiM‘s 
on  account  of  that.” 

Coiins(*l  for  plaintiff:  “lit*  nn*ans  tin*  wall  ninnini;'  this 
way  ( indicat iiiii). ” 

.Mr.  (kirroll:  “ll(*r(*  is  tin*  layout.  Ilnrt*  is  what  >'tni 
hiiilt,  tin*  in*w  .‘>tor(*,  and  ln*r(*  is  what  was  alwa>s  tln*r(‘.” 

'Pin*  \\dtin*ss:  “Wt*  tttok  part  of  that  wall  out  foi*  <-ri-l.iin 
purpos(*s.  d'ln*  wall  has  h(M*n  nhanL:(*d  altoui*!  her.  1  kn'»w 
the  wall  yon  nn*an  now.  'fliat  is  tin*  jtarty  wall,  'fin*  wall 
was  first  Iniilt  ii]),  with  two  ind(*p(*ndt*nt  hiiildiims,  hut  lln*rn 
was  a  wall  ln*twn(‘n  tin*  two,  and  tin*  wall  you  r«*ft*r  to  i*'  a 
wall  l)(*twc(*n  this  riuht  in  ln*r(*  ( iinlicatiim  ),  ainl  I  think 
one  wall  was  a  litth*  hit  wid(*r  than  tin*  otln*r.” 

bir.  (kirroll:  “A  foot  or  so,  y(*s.” 

The  Wit  in*ss :  “.And  I  do  not  know  wln*tln*r  it  wa-^onthi'^ 
side  or  that  sid<*  ( indinatinu:).” 

.Mr.  (kirroll:  “It  nonu*s  down  in  .^imli  a  way  as  to  make 
those  stairs  nntit  for  s(*r\'in(*,  and  they  w(*rt*  moV(‘d  on  that 
account  over  to  oin*  sid(*.” 

Tin*  AVitin*ss:  “I  know  that  tin*  stairs  W(*n*  nhaim-ed.  1 

am  not  saving*  that  this  is  tin*  (*.\ant  location.  It  was  onlv 

«  • 

sketched  on  ln*re.  'fhis  is  a  skc*tnh  nunh*  after  the  nhane'es 

were  made.” 
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Bv  (  V)uns(‘l  for  clofendants: 

You  .sul)niitto(l  that  pljiii  in  supported  of  your 
Sl()  testimony  that  it  was  orieinally  ])lanned  to  have  two 
stores,  witli  stairs  riinnini**  np  from  the  center?” 

Counsel  for  })laintiff:  “Xo;  he  said  he  i)iit  the  center 
staii’s  on  that  ])aper  afterwards." 

‘‘A.  Xo.  Th(‘  stairs  on  one  side  permitted  tliat  partition 
to  i>o  tlirone’h,  so  as  to  make  two  stores  of  it.  If  tlie  stairs 
were  ])nt  anywhere  else  tlian  on  one  side,  it  would  he  im- 
])ossihle  to  make  two  stores  of  the  hnildim*’.  The  stairs 
were  changed." 

Conns(‘l  for  defendants  :  “  1  have  no  further  questions  for 
Mr.  Moebs.” 

(Bee.  4h2-.‘').)  The  witness  Charles  W.  Simpson  was  re¬ 
called  foi‘  fiii-ther  (‘xaminat inn.  lie  ])rodn('<‘d  two  pa])ers 
showing-  the  ('onti’act  foi’  tin*  trad(‘  of  th(‘  and  1‘2lh  street 
])ro])ert ies.  IB*  had  t(*stified  he  c(msid(‘r(‘d  the  ll2th  Street 
])ro))i‘i‘ty  woi'th  al  the  time  ol*  the  trades  that  was 

his  o])ini()n  also  al  th(‘  linn*  the  ti’ade  was  made.  The 
pap(‘i's  wi‘i-(‘  ))nt  in  (‘videiice*  and  mark(‘d  Mxhihit  (\  W.  S. 
Xo.  1  and  (\  W.  S.  Xo.  1?.  (  Blmtostat  co])i(‘s  of  said  ex¬ 

hibits  ai’(*  inebnh'd  in  tin*  transcri]it  of  r(*cord.) 

77/c  (‘.Kutihidf mu  (if  flic  icifitess  Joseph  J.  Moebs  was 
coiif hff  flic  Masfer,  under  which  In*  t(*sti(i(*{l  as  fol¬ 
lows:  Th(*r(*  W(‘r(*  two  s(*parati*  and  distiiu't  bnildini^s  on 
this  lot,  divid(*d  by  a  ])arty  wall  running’  fi'nm  front  to  rear. 
Tin*  bae'k  bnildin?;-  was  ho(>k<*d  iij)  by  nn*ans  e)r  this  little 
wall  In*  sp(*aks  (d*.  Th(*r(*  was  a  elividin.e,'  wall  b(*tw(*(*n  the 

two  bnildiiius  from  t’ront  to  rear.  Hi-  sk(*t^'h  })hins  and  the 
])lans  as  hied  with  tin*  Biiildine’  lii>p(*ctor  calh*el  for  a  stair¬ 
way  from  the  hrst  floor  of  tin*  south  bnildinp;.  l>oth  old 
bnildin.u’s  were*  tlii’ee*  stories  in  ln*ieht.  Tin*  X'oi’th  store 
was  to  b(*  ns(*d  (*iitirely  ind(*pe*n<h*nt  of  tin*  n]>])f*r  floors,  the 
n])])er  floors  of  tin*  buildiim*  to  be  ns(*d  by  tin*  south  store. 

The  south  bnildinj;’  was  to  ha\'(*  this  connect ine,-  stair- 
S17  way  with  tin*  iipp(*i‘  floors.  It  was  (‘ont(‘mplated  to 
be  us(‘d  by  tin*  Cari'oll  FJ(*(‘1  ric  ('om])any.  h'lio  north 
store*  was  to  l)e  us(*d  as  an  ind(*])(*n(h*iit  store,  ind(*pe‘ndent 
of  the  npp(*r  fl(»ors.  'fhe*  chanue*  in  the  Fll  ('onsti'nctie)n  was 
made  before*  tin*  plans  weo’e*  fih‘d.  Tin*  cliam'e  in  the  first 
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floor,  doiiiu’  awiiy  with  tlio  dividiii.*.;'  wall  and  siihst itntiiii;* 
columns  was  made  at‘t(‘r  the  plans  wei-e  tiled,  d'he  staii’way 
was  revis(‘d  after  all  tin*  jhans  w«*i-e  tiled,  and  some  time 
before  the  com))h*tion  of  tin*  hnildiny.  'That  chanue  was 
contem])lated  wln*n  tin*  colnmns  w(*r(*  tak(*n  out  and  tin* 
ii’inl(*rs  w(*]*(*  juit  in.  It  was  e(»nt»*mpla1ed  to  r(*vise  tin* 

stairwav.  It  mav  n(>t  In*  tin*  stairwav  was  ri'Aht  in  tin* 

•  •  • 

c(*nt(*r  as  In*  has  indicated,  hut  tln*i*c  wjl''  a  clniimi*.  h  was 
made  wh(*n  tin*  chanu*(*  from  colninns  to  uirders  was  mad**. 
The  old  hnildinus  w(*n*  (*ntir(*lv  wr(*cked. 


{Ki‘c.  dlhi:)  ( h*oss-(‘xaminat  ion  : 

Asked,  if  tin*  stoia*  on  tin*  South  woidd  hav(*  acc(*ss  to  the 
upper  floors  and  that  on  tin*  north  would  in*t  why  tin*  stair¬ 
way  was  indicat(*d  in  tin*  middh*  (»f  tin*  two,  he  answ(*r(*d, 
the  stairway  was  jutt  in  sonn*  tinn*  aft(*r  the  ])lan<  we^-e  put 
11]);  tln*y  had  nothiim-  to  do  with  that  a rran‘At*nn*nt  wlnit- 
<*V(*i\  'rin*  staii’wav  was  champed,  and  in  clian'^inn' t In*  >t;nr- 
way  In*  tri)*d  to  u‘et  an  approxiniat <*  position  from  tlie’ii. 
\Vln*tln*r  they  were  locati'd  in  that  pai’ticiilar  phice  or  :i 
litth*  hit  to  oin*  sid(*  in  tin*  final  lay  out.  In*  cannot  recall 
'riu*y  W(*r(‘  in*V(*r  changed  in  tin*  Ihiildiii'A  Inspector’s  oflicr. 
Tin*  original  stairway  on  oin*  siih*  was  left  without  chanu«*. 

Quest  ini/rd  hi/  eneesrj  for  /il  d  ii/ f  i  tf  and  asked  if  In*  conltl 
])nt  that  stairway  in  if  tin*  ])lans  had  conti'inplated  t\vo 
stores  all  alony.  In*  answ(*r(*d  not  in  tin*  way  it  sliows  <»n 
this  plan,  'fhat  hack  stairway  h*ads  to  tin*  s(*cond  floor. 
It  does  not  makt*  the  otlu*r  stairway  nnnec(*';sary  :  tin*  soccnnl 
stairway  starts  ii])  and  continin*s,  tin*  same  as  in  yonr 
818  house  you  hav(*  a  stairway  shootiny  u])  ov(*]-  yoni* 
h(*ad. 

Qu<‘sf i(f)/ed  Jni  the  J/us7cr,  he  said:  'kin*  staii’way  was 
only  chanired  on  tin*  fi?-st  floor. 

Qd(’sf inhrtl  hi/  ( inuist  l  for  th  ! eitdd )if s  and  a'^^k(*d  if  In*  Inel 
not  just  tohl  the  Ma^t(*i’  tin*  >tairs  W(*ri*  chaniied  when  th)' 
columns  w(*r(*  inov(*d.  In*  answ(*red  that  th(*  a i’ran!:(*nu‘nt  of 
tin*  stairs  was  to  he  chanL*’(*d  wln*n  tin*  colnmns  wi'rc*  niov(*d. 
Ill*  do(*s  not  nn‘an  to  say  tln*s(*  stairs  weii*  put  in  lH*cau<e  it 
was  impossihh*  to  ])nt  in  tin*  stairs  when  tln*y  wi*r(*  huild- 
in.i>:  the  huildinu’.  It  was  contemplated  at  that  time  the 
stairs  were  to  lx*  chani*:(*d. 
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(Rc(*.  4f)8-.")12:)  TUv  witness  Joseph  J.  Moebs  was  tlioii 
oxamineil  on  (lirec'l  as  to  liis  stat(‘ni(‘nts  of  a(*(*oiuit  and 
xoiieliers  lor  tin*  eo?i>t  met  ion  (»f  llu'  \arions  |  n'o])(‘rlios. 

IIt‘  |)j‘()dii(‘e(l  pay  rolls  and  re('(‘i))ted  bills  foi*  the  ])roj)- 
(‘rty  l.)14  S  Sti‘(‘et  and  aftio'  elns'kini;'  tlnnn  with  his  stato- 
ineiit  I'hxhihit  J.  .1.  M.  A.  1.  he  said:  'The  pay  rolls  show’  the 

items  ot  the  total  niv’eii  on  the  stattmnmt.  TIk*  onlv  miss- 

« 

in.U'  \’(meher  is  that  of  liniili  lo'illy,  8'_’l.o().  foi’  i;lass.  IFe 
asked  IIiii»‘h  Reillv  tor  dn)*lieat<*  hill  foi-  this,  hut  tliev 
eoiild  not  i.iiv(‘  it  to  him  in  this  paihienlar  instan(‘(‘,  as  they 
<‘onld  not  taka*  it  out  of  oth<*i‘  it(‘ms.  h'his  lih‘  of  hills  W’as 
mark(‘d  “  Rxliihit  d.  d.  M.  A-7.” 

“TIu*  followiiii*’  ar(‘  not(*s  of  it 


Ao/e.s  of  h'.iiiiltil  ,/.  ./.  M,  J.  7. 

(I\(‘eeipted  hills  foi*  mat(‘rial  and  eontraets — voneliers 
with  d.  d.  M.  A.  1.) 

Tin*  <*arliest  date  of  delixei  \-  of  material  i^  shown  hv  the 

•  • 

inxanee  (h’  the  llydi’aiilie  Tres^  1‘riek  ( ’o.  foi‘  Inaek  dan.  11, 
lIM.’h  'rin*  hills  for  paintinu'  and  papei-inu'  w<‘r(‘  i‘(‘ndei‘(‘d 
Aj)ril  ’Jh.  Tin*  hills  show  yas  i\any(‘s  installed  A|nal  24  and 
eleeti*i('al  lixtnres  installed  Apiil  2!Mh.  d'hei'e  is  a  small 
ehai'y(‘  hy  W’alka*!'  f(H‘  shelviny  May  1,  lIM.d.  the  lat(*st 
Sin  dat(‘.  ddie  names  of  emit  I'aeioi's  are  showm  on  eo])v 
of  Kxhihit  d.  d.  M.  A.  1. 

I  h*  prodne(‘d  r(*eeipted  hills  for  4'  St  I'eet.  and  a ft(‘r  eh(‘ek- 
iny  th(*m  w’ith  his  statenn'iit  d.  d.  M.  A.  2,  Ik*  said  that  a 
missiny  oik*  w’as  plasteiany  hy  Inseoc*  ^fht'd.Od,  oi*  $.‘),‘h‘).5()  a 
lions(*.  44i(*  jhasteriny  on  S  Str(*(*t  was  j^.ddd.OO.  The 
amount  of  ])lasteriny  in  (*aeh  of  tin*  T  Str(*(‘t  houses  was 
inor(‘  than  S  Str(*(*t,  and  T  and  W(‘re  praetienlly  the  same. 
44i(*  ]»last<*riny  on  tin*  tj  Sti‘e<*t  hons(*  was  $400.00.  That 
was  in  eomp(*tition  with  Inseoe,  and  Mekdleii  to  w’hom  lie 
yav(*  th(*  Joh,  d(M*s  hett(*r  woi'k  than  Inseix*.  It  w’as  taken 
np  with  (kii'roll.  Anoth(*i‘  missiny  item  on  the  T  Street 
prop(*rty  w'as  that  of  David  liraiid  for  a  litth*  mansard  over 
tlu*  front.  Th(*  cost  (^)f  tin*  tile  on  tj  Sti'eet  w’as  $40.00  and 
tliat  elaimed  on  T  Str(*(*t  was  $()S.S()  foi*  tlu*  tw’o  houses,  or 
$.‘)4.40  a  hons(*.  It  wais  dom*  in  eom)K‘tition.  Another  niiss- 
iny  item  on  T  Str(‘(*t  w’as  the*  hill  of  llnyh  li(*illy  for  ylass. 
1I(*  tliinks  till*  oriyinal  hill  of  Reilly  w*as  tnrn(‘d  over  to 
Mr.  Carroll  as  Carroll  had  all  the  r(*eeipts  and  everything 
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ill  connccl idii  with  'T.  A\  itiK’."."  li;i>  iiskcO  Koilly  to  furiiisli 
;i  <  111  I  >lic;i  t  with  iosjM*ct  to  T  Str(M‘t,  hut  lio  (loos  not  seem 
;il*h‘  to  u(‘t  it  rioi'i  hi<  hooks.  Auoth(‘i-  inissin.e:  item  is 
.Mooi(*  I'  loor  pluiiiim’  i^()0).()ii,  or  >i.‘).‘>.()()  u  Iiousce  *^1  his  same 
itoin  ill  S  St  root  wa<  Sl’o.itn.  O'his  di  tTcUN'iico  was  duo  to 
tho  Tart  that  tlidr  wa^  iiuo'i*  tloor  space*  in  the*  T  Stroot 
]»iopdty.  ih**  oxtra  rooms  in  the  ha^euiioiit.  Tlu*  hill  for 
tin*  >a!ne  work  in  tlu*  Str(*ct  hou>c  was  SdO.OO,  or  $d.00 
lc>s  than  d'  Street,  pr(»h;d>ly  due  to  tin*  fact  that  tlio  T  Stroot 
prope?i\'  niu>t  ha\’e  hem  lini^ln**!  in  I’ush  tinn*.  1  ho  re- 
ecipte<l  I'ids  relatin-  to  tin*  Sti-(*(*t  ]U‘op(*rty  w(*ro  thore- 
iipoii  marked  “  Ivxhihit  d.  d.  M.  A-S.’ 

S’JU  “ddn*  followiim’  are*  note's  on  it  : 

Xnl,  .<  nj  x.rhihif  J.  M.  A.  S. 

(  lo'eeipted  hill>  for  iiiate'i  ial  and  contracts — vouchers 
wit  h  d .  .1 .  M .  A.  '2. ) 

d’ln*  earliest  date  eU  deli\’»*iy  ol  mate*rial  is  shown  h\  in- 
voiee  of  K'raeiire'r  A  l)U(*hrine‘  ile'in  of  picks  and  shovi'ls 
.Inly  1  I.  1!»1.”,.  'file  hills  .-he»w  .ua>  ranu'es  and  tixture*s  tur- 
ni'«}n*d  •lain  >>!  IIM  t;  ^eoetp^  ami  ash  cans  .Ian.  e,  l.tl-t,  ^as 
eon  lie ‘'-1  ioii"  .Ian.  Ik  1!M  1:  lire*  e-iape'S  hilh*el  .Ian.  _M,  lhl4. 
'rh“V  -he*w  the*  -ame  eotilraeier-  aiiel  mate*rial  nn*n  as  on 
Mxhihit  .1.  .1.  M.  A.  1  i'eer  Idl  1  S  Street,  exe-ept  that  vouchors 
lleH.r  plaiiiii'j.  -la  'iim-  ainl  pla-te-rin--  are*  missin,<i\  and 
tin*  e-oiit  rai't eu'  te>r  sha<le*^  m  siiown.  Marce.*ron. 

\\  ilne*>s  in*xt  produceel  the*  \’eun*ln*rs  lor  the*  Stioot 
pre>per1^'  ainl  after  ehe*ekiim  them  with  his  state*ine*nt,  lax- 
hil'it  .1.  .1.  M.  A  :h  he*  >tate*d  In*  hael  met  tlu*  hill  of  JsllS, 
A.  Lake*,  wine  hiiilt  tin*  concre*tc  walk  ainl  tlu*  ce*nu*nt  in 
the  uaraue*.  Xe'Xt  i  \  lx.  l-'ine*h.  *‘ce.unse*l  will  pi’ohahly  Ihiel 
in  ('arrellS  aceount  w*h<*re  In*  wa^  e'haree*el  hy  (  ari’oll  with 
-tail-  wo'-!:,  am!  in  tuin  l-'iinh  was  eive'ii  cre*dit  for  some 
maeh!in*r\ . ’ *  It  appe'ar"  em  l-hin*h  >1  at e*me*nt ,  oi'el(*r  toi 
,„,e  Hal  imildlim  \2\<  (,>  Sti-('e*t  ami  six  hoe»k-casos  VJlo 
dh*nth  Stre*et  ami  *-e*\tra":  and  Stre*i*t  is  SS").  Tho  ro- 
eeipt  he*  lum  is  her  on  Str(*e*t.  hut  tlu*  re*c(*ipt  is  for 
se*v.*ral  jee!)^.  It  ^a\s  hy  ehe*ck  May  ’Jih  ^r7h  uinl  hy  ordor  on 
(’ai-roll  Ihh'ctric  (’en  her  halainn*.  It  was  charuvel  to  wit- 
in  turn  hy  tin*  ('arieell  l-:h*ctrie*  (’ompany  ami  they 
ei-'elitetl  l-'im*h  eeii  hi>  machine*i-y.  Ih*  lias  im  voue*lu*r  foi 
the  d.'pemit  eell  the*  ‘J  Stree't  het.  tlieUl-ll  he*  lliado  tllO  cllOOk 
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to  Shannon  c'c  Lnclis,  as  ho  iH'oalls.  Counsel  for 
(h‘t\Mulants  a(linitt(*(I  that  Mo(‘hs  advanof'd  this  ^flOO.  The 
j»av  I'olls  Tor  ai'(‘  on  the  cards  ai;ain.  1I(‘  lias  no  pay 

I'oll  on  “T”  Sti‘(*(*t.  Iteeausc*  that  was  turned  over  to 
SlM  Can-oil.  S  Sti'(‘(‘t  pay  rolls  wer(‘  Jrdtid.od;  T  Street 
.$1)1)0..^”)  for  (‘aeh  h()n>(‘,  ahont  the*  sane*.  1I(‘  tliinks 
there  was  a  litth‘  h‘ss  (‘Xeavat inu’  for  'V  than  The  Q 
Street  rolls  wtM-e  Ar'kiMl  to  (‘Xplain  the  excess,  he 

said  {h(‘r(‘  was  a  .i^ara^’e  hack  of  which  th(‘y  did  not  have 
in  th('  otlier  huildin.us.  lie  has  th(‘  pay  rolls  for  Q.  It 
was  not  diK*  to  th(‘  uarayi-  ahnn*.  It  wonld  also  d(‘))end  in 
the  anionnt  of  (‘Xcavatiim  loi-  the  cellar,  and  he  thinks  there 
was  a  litth‘  hetttn-  tinishiim’  in  the  hnildin.i;’  which  iXMpiired 
a  littl<‘  (‘xtra  work.  Tin*  receipted  hills  on  (^)  Street,  ])ro- 
dncc‘d  hy  Mi-.  Mo(*hs  altei-  hcini'"  (-h(‘ck(*d  with  counsel  for 
d(d‘(*ndants,  without  heinii'  adniittiMl  hv  (-onns(‘l,  w(‘i-(‘  marked 

“J.  d.  M.  A-!).” 

“'rh(‘  t'ollowiim'  ar(‘  n(>t<*>  of  it 


Ao/e.s-  o/  K.ihllni  ,1 .  ,1 .  M.  .1.  P. 

(  l\(‘C(‘i])t(‘d  liills  lor  material  and  eont  I’ac-t s— vomdiers 
with  J.  d.  M.  A.  d).) 

The  (‘arli(‘st  dal(‘  of  d(Ti\'ery  of  materials  shown  liy  in¬ 
voices  for  sand  and  ceiinMit  .Mai'eli  111,  lit] 5.  The  hills 
also  ^how  pap(‘rin,u'  eonij»h‘ted  .hiiie  S.  sliad<*s  put  np  dune 
Ik  and  floor  planing-  }>aid  for  dime  IPlo.  ddu^v  show 
the  same  contractors  and  matm-ial  men  as  on  pr(‘vions  work, 
ex(‘ept  th(‘  snhstitntion  of  Uarhm-  tV:  IJoss  for  Khnlly  and 
ii'lazinii':  I>rnno  liros.  foi-  Colnmhia  Iron  Woi-ks;  ^IcKllin 
for  \hisco;  .Marriott  and  I'diret  for  I’hilip  Carc'y  Co.  and 
Ksh(‘r  for  the  Lak'e  Stone  ( 'o.  and  they  do  not  show  the 
electi-ical  lixtnix's  and  pis  ranp's  fnrni-^lied  hy  plaintiff. 

d’heri*  wei’(*  then  ]»rodn(-ed  hy  ih(‘  witn(*-^s  i-ecidjded  liills 
on  Ihth  Street  pro|»ert\'.  and  aftn-  <-h(‘ekini;-  them  with  his 
statimamt  d.  d.  M.  .\-4,  and  alT-r  they  wco'c  marked  “Ex¬ 
hibit  d.  d.  M.  A-lO,”  he  >tate(|  that  tin*  stat(‘m(mt  shows  that 
contract  pri(-(‘  was  paid  to  -\.  .M.  Lake,  jfl'do.OO,  instead  of 
$TJS.0h,  as  the  hill  was  made.  ddier(‘  ari*  mis>ini»;  in  this 
account  Jnst  two  small  it»*ms  for  whi(-h  h(‘  has  no  vouchers, 
amonntin.e,'  to  ahont  .45.00,  (mk-  to  a  coloi-ed  man  for 
S2*J  doinii’  sonu*  soddin.u',  and  tin*  otlim-  llnuh  Keilly  $1.90 
],'aid  in  connection  with  miiik'  other  work.  With  re- 
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>|M‘rt  to  tilo  »;mry  of  lM-t\V(‘(‘ll  lllO  JllHOUllt 

rljiiiijol  in  tin*  iiinl  tlir  Mil  ot*  l>nrl)(*i'  cV’  Koss, 

1h‘  ^t.•lt<•(|  t!i;it  wlicii  llint  ImiMini;’  wns  (mmisI i'iicIimI  Ik*  had 
(jiiitc  a  littli'  mill  work.  sm*li  as  doors  and  ti’iin.  which  had 
acciminlatad.  ami  iji  rndtin^'  tlu*  cstimato  t'l'om  Harbor  cS: 
!i*o-s  he  had  llioin  otimatr  on  tlu*  parts  n(*c(*ssary,  and  Mr. 
Miijdlrtnii.  w  lio  do<*<  tlu*  o^timatinu'  for  l»arhor  Hoss.  was 
tn  Lii\-(*  liim  an  idoa  of  wliat  wiln»‘>-'  niatoi‘ials  W(‘i‘(*  woi*th 
and  it  wa^  alxmt  si’i )( i,( ii i  und  in  makinu'  up  their  estimate* 
tlirii-  total  hill  proxmled  wa^  foi*  .111  7.h.'5.  and  witness 
added  r^iNid.on  to  that  to  L:<*t  the  amount  of  tin*  statem(*nt 
^l.SI7.ti:h 

“The  following’ a I’e  note>  of  fixliihit  J.  J.  ^1.  A.  10:” 

A  e/r.s  n!  J .  J .  M .  .  1  .  1  •  t 

(  K*(*eeipt<‘d  hills  for  Jiiaterials  and  eontraets — vouchers 
with  .1 .  J .  M .  A.  4. ) 

4  lie  <‘arli.‘d  datev  ,,f  deli\eiy  aiu*  Mai’eh  *_!.  llth”),  for  rule, 
line  ami  tape  and  Maicli  .‘I  fo?-  piek"  and  >ho\'el>.  Tlu*  hills 
aMo  -!iow  elect  l  ie  lixtiiro  and  raimes  installeil  July  I'J. 
Idoor  planiim’  paid  for  July  H‘>.  rap«*riim’ eom)>h*ted  July 
*Jl!.  and  >!iades  pat  np  .Inlv  .“d.  lltlo.  'riu*y  show  tlu*  sanu* 
eont  raei(*i  '  and  matei  ial  men  a^  on  pi  ex  ions  work.  (*xc(‘pt 
the  iron  and  wile  work  -  in  plaee  of  Ihuiio  Itros.  and  I>rooks 
auain  |  e.riii>hi‘>  raime^  and  elect  rie  lixtnres  and  lh*illy 
aLiain  fn  rni>hinu’ y  lazini:-.  and  Hhilip  (’an*y  A  ( 'o.  a.uain  the 
iditlin^j'  in  place  of  Mairiott  and  Mhret.  and  the  Lak(*  Stoiu* 
t  o..  ai:ain  tlu*  eoiier(*te  >t(*ps  and  walks. 

Witnc'-s  tlieii  proeiited  oriuinal  and  diijhieati*  r(*e(*ipt(*d 
hills  on  tlu*  iL’th  Sti'eet  property,  and  aft(‘r  <'h(*ckin^ 
S’J.'I  them  with  his  >tatem(*nt  d.  d.  M.  A-7),  and  after  tlu*y 
wei(*  ma!  ke(j  ••  Mxhihit  d.  d.  .M.  A  1  1.”  lu*  stateil  that 
tile  item  to  ('laaLdiloii  Wh'^t  sph  \\-;k-  for  a  water  color  pic¬ 
ture  of  the  fr«>nl  of  the  >tor(‘.  one  for  (’ai'i’oll  which  witness 
haul  W  c'-t  make.  W’e^l  i  -  in  town  and  witnos  can  locate 
liim  if  it  i"  wanted. 

(’onnsel  for  plaiiilil’f:  “1  think  i  will  want  to  call  liim, 
and  tlu*n  ti(*  up  the  loo>»*  (luls  Lat(*r  on.  .Mr.  Inxaininer. 
C)th(*rwi<e,  1  liaxa*  tinisheil  tlu*  conijilainant 's  case.” 
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“'fho  followiiii;:  ar»‘  ot'  Ivxliihil  J.  J.  M.  A.  11:" 

\  I  ih  s  Ilf  I’,  .th  ill  1 1  f  / .  .  / .  .1  / ,  ^  1 .  11. 

(  l>ills  for  inatt‘rials  and  (Mnitrac'ts — voiu'Ikm’s 

with  d.  J.  M.  A.  a.) 

d'lii‘  lirst  papar  (»n  a  yi'llow  form  lira(h‘d  in  jn'int  “  Mcnn- 
oranduiu"  and  “'!'<»  Mi’."-  !‘nlloW(‘d  ])y  liandwrit ini;’  ihns: 

“  »I .  .1 .  M  (>(.‘1  »s  : 

“  Plvasc*  pay  ( 'laimhtoii  West  i^lO.OO  and  cliarii’a  to  ac¬ 
count  714  rJth  St. 

11.  K.  (h\in:()LL." 

Notes. — Tin*  (‘arli(‘st  date  shown  is  on  tlu‘  invoic'c  ot‘  Bar¬ 
ber  (S:  Boss  So])t.  7,  Unb  t'oi’  pi('ks  and  shovels.  Tin*  bills 
also  show  Ininlxo’  rni’iiished  l’b-l».  ‘J,  1!)1(»  and  liai’dwai’e  fiir- 
nished  F(‘b.  7,  llMb.  'The  coni  i-ai'l oi-s  and  niat(*i’ial  nuni  are 
shown  on  th(‘  staleineni  J.  J.  M.  A.  b. 

Questiom‘d  by  counsel  Tor  dereiidanls.  witness  said  In*  had 
ail  item  ot'  birch  trim  ^^‘Jb.OO;  tin*  item  of  teams  :i^478.2b, 
would  come  in  the  pay  rolls. 

(Kec.  bl‘J-24:)  Adolph  Edward  Moebs,  a  witiu'ss  on  be¬ 
half  of  ])laintil'r,  ti'stilied:  lie  is  | )laint i iV's  brother,  lb*  had 
the  salaries  checked  up  and  took  cai’e  of  the  wan’oiis  and 
lime  and  labor  aiul  pay  fo!*  tin*  men  on  the  S,  '\\  (^),  lOth 
and  12th  Sti'e(‘t  Jobs,  lie  kept  re(‘oi’ds  of  tin*  amount  of 
work  (loin*  and  tin*  amounts  jiaid  to  the  men,  et(*.  He 
824  ideiitilied  the  time  sheets  on  12lh  Str(‘i*t,  lOth  Street, 
(^)  Street  and  S  Sti’eet  Jobs. 

Plaintiff  iut  riffnsi  ff :  'T  Sti’eet  was  tni’in'd  over  to  (’arroll; 
the  cards  and  all  tni’in'd  over  to  him. 

Witness  continued:  'They  arc*  all  in  hi>  handwrit iiiii^. 
They  re])i’(*s(‘nt  moin'y  paid  out  by  him  to  tin*  t(*anis  and 
laboi’ers  for  work  doin*:  not  all  teams.  He  did  not  pay  foi* 
all  the  teams  hims(*lf,  but  k»‘j>l  tinn*  of  the  teams.  He  I’c- 
ceived  the  money  from  his  biotin*!’.  He  made*  similar  eiit ries 
with  respect  to  the  Sti’(*(*t  J<4>  on  tin*  cards.  He  does  not 
know  where  thev  are. 


If.  K.  CAltKOl.I.  KT  AI..  V.S.  J.  J.  MOEBS. 


( ’ross  1 : 

Not  all  <iii  llir  cai'ds  is  his  wi-ilinir:  all  items  relatiiiic  to 
teams  and  lahoi-  ai’e  in  liis  liandwrit iim*.  'riu‘  cards  wen* 
kept  in  his  hrolher's  elliee:  did  not  take  them  out  on  the 
job  with  him.  ('onnsel  for  del’i'iidant  m()V(*d  to  strike  out 
the  witness*  testimony  as  inc(un))et(‘nt. 

Iiedi examination  : 

Aske(i  il'  he  made  any  oth«*r  entries  eoiieernim^  tln>se  pay¬ 
ments,  he  aiisweicd  it  wa>  ke|»t  in  a  time  hook  and  eopit'd 
on  cards  t’rom  the  Ixml^.  Ib*  has  not  all  of  the  time  books. 
He  has  (J,  loth  and  iL'th  Sti'eet.  Mdn'y  were  ])r<Hluced  by 
])laintirf  and  ideiitilied  by  tin*  witness,  ddu*  entrii*s  in  the 
books  are  in  hi>  haiidwritim:’  and  wer(*  madi*  bv  him.  He 
ke])t  similar  books  with  re<)>ect  to  S  and  T  Street.  He  has 
madt*  s(‘areh  tor  tin*  S  and  Street  books  and  has  not  been 
able  t(»  lind  them.  He  must  have  thrown  tln*m  awav.  H(* 
does  nut  know  wln*n  he  threw  them  away:  i)ai)ers  accumu- 
lat(*d  and  after  a  jol»  was  a  couple  of  years  old  lu*  would 
throw  thi'se  panels  and  b(M»k<  awaw  He  (h»es  not  ri*m(*mber 
the  time  with  ri'ference  to  tin*  briiminu*  of  this  suit,  wln*tln*r 
l)(‘fore  or  aft(*r.  lb*  did  not  throw  tln‘m  away  on  tin*  in¬ 
struction  of  anybody.  It  wa.-  fr(un  t he  books  t hat  theentri(*s 
wt'iM*  CO] hn*d  on  t ln*M*  sln*(*t s.  i n chid i ini’  tin*  missiiii;  she(*t s 
Si!.')  «in  'r  Strei*t.  lb*  kept  similar  books  for  all  tin*  build¬ 
ings  of  his  brotln*r.  lb*  has  searc'hed  for  the  miss- 
inu:  books  (»f  S  and  '1*  from  attic  to  cellar;  searcln*d  last 
month.  Jb*k(‘pt  t  In'se  books  in  dil‘b*r(*nt  places  in  his  house  : 
whei’ever  he  happened  to  lay  tln*m.  Ib*  must  have  thrown 
them  awav;  In*  has  no  r(*colh*ct ion  of  thr()winii‘  tln*m  awav. 
H(*  cannot  lind  tln*m.  'riiey  would  not  lx*  in  his  broth(‘r*s 
olhce;  tln*y  W(‘re  k(*pt  on  witne>>*  p(*!'son  all  tin*  time*  until 
the  book  was  tilled  up.  and  In*  would  leave  it  at  honu*  or  lay 
it  aside  at  hoiin*  aft(*r  tin*  work  had  be(*n  tinished. 

C’ounsi‘1  for  jilaintiff  off(*ri*d  in  i*vi»h*nc(*  tin*  time*  books 
for  (J  Strei't,  'l'(*nth  Stix-et  and  'rw(*lfth  Stre(*t,  and  tin* 
l)ay  cards  for  S  St  re(*t . 

C’ounse*!  lor  deleinhint>  oi»n*eted  to  the*  ]>ay  cards  tor  S 
anel  'V  where*  the  time*  books  were*  missiim'. 

The*  Maste*r  in(juir»*d  of  tin*  plaintiff  if  e*(*rtain  ])ur])orte*d 
si<i:natures  on  tin*  ]>ay  e-ards  we*re*  orieinal  sie:nature*s.  He 
answered  they  were  at  the  times  tlie  amounts  set  opposite 
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thoiii  W(*ro  A iiswci’iim-  a  “i’  ('‘Hins(‘l  Tar  di*- 

tViiclaiits  \\iu*lli(M’  Im‘  was  last iryiiiii’  of  liis  own  pci’sonal 
kiiowledii:!' :  li(‘  aiiswi*i‘('(i  Ik*  was,  iIk*  sii^Miat  nia*s  W(‘n*  inade 
ill  his  ])rc*s(.'nc(‘. 

d'he  Master  riiK'd  that  all  llie  ))ay  cards  would  hi*  adiiiittod 
as  to  any  receipts  Troin  e(»ntraetors  appeariin;'  on  them; 
that  the  ])ay  cards  for  (,>  Street,  'reiitli  Street  and  'rwelt'tli 
Street  are  excluded  insorai’  as  the  (‘ntru‘s  inav  l>e  covered 
hy  the  (»riRinal  time  hooks:  that  the  S  Strc‘et  pay  card  is 
admitt(‘d,  sii!)J(*ot  !»»  a  I'lirtlH'r  soaieli  hoiiiL::  nneh*  for  tin' 
tiiiu*  hook.  'TIk*  Master  ('a!l<*d  on  ('oiinsol  to  liaxa*  search 
made  to  s(*e  it’  tin*  T  Street  linn*  hook  (MUild  In*  pi’odueed. 

The  pay  cards  were  mai'lo'd  :is  Mxhihits  Toi*  S  Street  A.  Iv 
Xo.  1;  i'or  (^)  Strec*!  A.  K.  M.  Xo.  '2:  I'or  Ikmlh  Street  A. 
E.  X"o.  d;  I'or  'hwelfth  Street  A.  E.  M.  Xo.  4.  T1k‘  time 
hooks  were*  marki‘d  A.  IT  M.  Xo.  a  and  A.  E.  M.  Xo.  (i. 
82G  “4'he  i'ollowiin;-  ar<*  notes  ot  the  Exhibits  A.  E.  M. 

Xos.  1-G : 

Ao/(S  nj  h.i’lilhlf  ^1.  A.  J/.  An.  1. 

(Card  I>oaril  W(*(‘kly  roeonE  iK*:id(‘d  lol  l  S.  St.  X.  \V.) 

The  first  hoard  dat(‘d  dan.  21,  llMd  eontaiiis  it<‘ms  of  sur¬ 
vey,  plat,  tel.  oil,  teams,  labor  and  Adolph,  'idn*  suee(*edin,u: 
ones  sliow  similar  items  hi-.^ddo^  l>a\  moits  to  eont  raetors  and 
mat(‘rial  men,  u])  to  and  ineludine.-  the  last  (.in*  dated  May  d, 
IDld,  which  shows  al<o  all  )ia\nK*nl>  to  contractors  and 
material  men  and  the  total  ol'  tin*  labor  an<l  miscellaneous. 


Ae/(  s  of  J’.j  itihtf  .1.  I'j .  M.  \(j.  2. 


(Card  Hoard  record  headi'd  street,  {,u  three*  cards.) 

X'otation  on  first  hoard  “d(d)  .started  .Mai‘"h  in."  'fhev 

« 

then  contain  entri(*s  oi‘  ])aynu*nts  Tor  wc«*k*<  ending-  March 
Id,  Ihld  to  and  includine’  dune  12,  Idld,  heine-  iholph,  Siir- 
vev  and  Labor  and  miscellaneous  it(*nis  as  on  Exhibit  A.  E. 
M.  X"o.  1,  with  two  small  it(*nis  .Iul\  d.  lldd  labor  and  haul¬ 
ing:  away  trash. 

Xotes  of  K. '  Jill/ if  .1.  72.  M.  A  fn  d. 

((Aird  Board  r(*cords  headed  LJld  lOth  St.  X.  \V.) 

They  contain  entries  ot'  ])aynu*nts  Tor  we*eks  c*ndinL;‘  March 
6, 1915  to  and  including  July  dl,  1915,  being  Doli)h  and  labor, 


,  I) 
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survey  and  iiii>rcl!aiuM)ii<  as  rui  ivxliihits  A.  K.  *M. 

Xos.  1-‘J,  the  last  July  Jl,  iMuuir  eleauiiii^  windows;  with  two 
small  items  fer  weeks  eiidiiiy  Sept.  4  and  Supt.  18,  lldf), 
earpeiitei'. 

Ae/f.s-  nj  h.ihlhtf  vl.  I!.  .1/.  A  o.  4. 

((’ai‘<l  lioai’d  I'eeerds  liea<U‘d  TJtli  St.) 

'They  (MUitaiii  entries  of  payments  for  wi‘i*ks  (Midiui;  Sept. 
11,  lldd  to  and  ineludinu-  Mai'eli  J,  llMo,  with  notation  after 
la.-^t  eiitiy  that  Xeely  .>sinpped  Friday  .Mai\  J,  heiiiL;* 
8-7  for  l)(»lph,  lahoi’  and  miscellaneous  items,  as  on  Fx- 
hihit  A.  F.  .M.  Xos.  l-.'k  the  last  charirv  for  I)ol])h  h(‘- 
iiiLT  foi*  week  eiidiiiir  Feh.  -().  'They  show  hriek  cleaners  for 
W(‘eks  hetweeii  Sept.  11  and  Oct.  !>,  and  wall  ])ermit  Oct.  It). 
They  show  o))))osit»‘  entries  as  follows:  Xov.  (J  forminti:  and 
ert‘ctinir  iron:  Xov.  i!<)  concr(*tinu’  slab:  Xov.  *J7  pnttiiiir  in 
joist:  l)ec.  4.  sheathinu’  in  loof:  Dec.  11  layiim*  slnaithinir: 
Dec.  IS,  stinhliim-  lloor;  Dec.  L*.')  llouriim':  Jan.  1,  lloorijiy, 
haiiydny:  sash,  ii'radiim':  Dec.  ‘Jo  to  Jan.  *2‘J  watchman;  Feh. 
l!k  Moore,  scrajiiim'  panel.  'They  also  contain  op])osite  the 
we(‘ks  of  ()ct.  JJ,  and  t)ct.  JO,  eiitrii's  of  “West  $7),”  “West 
$8.00”  and  “West  $10.00.” 


Ao/<.<  1,1  h.rJulnf  .1.  A..  J/.  A  o.  O. 

( ( )riuinal  'riine  l»(K)k. ) 

It  contains  entries  for  'I’enlh  Street  for  weeks  ending' 
March  (J,  ll>lo,  J  days,  to  and  inclndim*’  week  ending'  May 
17).  I!n7):  and  entries  f»)r  Stiaan  for  weeks  endiiiii^  March 
IJ,  l!n7)  to  and  iiiclndiim'  week  (‘iidinif  May  15,  1J15,  all  for 
lahoi",  teams  and  miscellaneous  items. 

Ao/j.v  o/  h. I'll  (ini  .1.  A..  M.  A  o.  d. 

(( triyinal  'Time  Dook  : ) 

It  contains  mitiies  for  (J  Strc'ct  foi'  week  imdinu’  May  J'J, 
1J17)  ;:nd  also  small  entri(‘s  for  same  for  W(‘(*ks  endinic  June 
7),  and  Jnm‘  IJ,  1!>17)  and  July  J,  liMo;  also  entries  on  d'enth 
Street  for  wi'ek.s  einiiny  .May  ‘J‘J,  lIMo  to  and  inclndinu'  week 
ending'  July  J,  lido,  and  also  small  entries  July  10,  July 
18,  July  Ml,  Sept.  4,  and  Se])t.  18,  also  entries  on  Twelftli 
Street  for  weeks  ending  S(4)t.  11,  1015  (4  days)  to  and  in- 
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c'liidiiig  W(‘(*k  (‘udiiiii,'  Mnivli  4,  TDK),  iiicliulinu:  entries 
Sl*S  <»1‘  ]>rii'k  (‘Icaiiine’  up  to  Oet.  t),  and  notations 

\V(‘(‘k  (Midiiiu-  Xov.  ()  t'orniins;',  Xov.  13  foianing  for 
concrete,  Xov.  ‘JO,  concreti‘  shd),  Xov.  J7,  studding  out,  Dec. 
4,  “  Iiooiiiig",  Dec.  11,  1015,  “  Rooting  in”,  Dec.  18,  1915 
“laying  lloor”,  dan.  1,  liUt),  “Finished  third  tloor,  fitting 
sasli  and  haneiim’." 


(A)iinsel  i‘or  plaint ilT  asked  the  witness  to  make  a  further 
search  to  se(‘  if  he  could  tind  the  hooks.  Dounsel  for  de¬ 
fendants  srdd  ln‘  tiiidei'stood  the  witness  to  sav  he  threw 
them  awav.  The  Master  said  the  last  testimony  of  the  wit- 

ft  ft 

ness  (jualitied  that,  showing  it  was  his  assumption  because 
he -could  not  tind  them.  He  then  asked  the  witness  what 
was  the  fact  and  tlu‘  witness  answered  that  he  did  not  re- 
memht'r  tin-owing  th(*m  away.  The  Master  asked  him  if 
h(‘  assumed  he  thi-(‘W  them  awav  lanaiuse  he  could  not  find 

ft 

them  and  he  answ(‘red.  Yes.  li(*s])onding  to  a  (piestion  of 
couns(*l  for  ))laintiff,  in*  said  that  aft(*i-  the  books  were  filled 
and  the  jobs  W(‘re  a  yiair  or  two  tiuished  the  books  were 
no  more  gcuxl  to  him;  the  enti'ic's  had  all  1km*u  mad(‘  on  the 
cai-ds.  Answering  (piestions  of  the  Mastei-,  he  said,  he 
made  the  (Uitrii's  on  th(‘  (an-ds  evei-y  j)ay  day,  every  Satur¬ 
day.  The  books  show  the  amounts  ])aid.  After  he  made 
the  ))ayme!its  he  t ransf(‘i-i*(‘d  the  totals  to  the  ])ay  cards,  that 
is  totals  of  carp(‘iit(‘r,  of  laboi*,  and  of  small  items.  Coun¬ 
sel  for  (h'feiidants  removed  his  objection  to  the  admission 
(tf  the  ])ay  card  for  S  Str(‘et.  4’he  objection  was  overruled 
by  the  Master  and  counsel  noted  an  exception. 

At  th(‘  concitision  of  tin*  tc‘stimonv  of  the  witness  A.  F. 

ft 

Moebs  counsel  for  the  ])laintiff  anounced: 

“Xow,  1  will  not  tak(*  with  Mr.  Claughton  West  more 
than  thr(‘e  or  four  minut(‘s,  if  In*  is  produced  at  the  begin¬ 
ning  of  the  next  lK*aring:  and,  i-eserving  the  right  to  tie  up 
some  of  these  loose  ends  here  that  may  develop,  this 
SJ!)  concludes  tin*  comphdnant’s  case.” 

(  R(‘c.  5jr)-3.5:)  At  the  n(*xt  session,  March  1!),  1919, 
Arthur  M.  Poynton,  a  witness  on  behalf  of  i)laintiff  t(‘stified 
as  follows; 

He  is  a  contractor;  has  ))een  in  the  building  business  for 
twenty  five  years,  including  eight  years  that  he  was  Deputy 
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Inspect ()!•  f>t*  I>uil<Iiims  t‘oi‘  llic  District  ol*  Columbia.  He 
was  a  mcmbci-  of  the  Ainoi’ican  Institute  ot*  Arcliitects  fur 
a  nuini)er  of  yt*ai’s  ])rfo!-«‘  he  wont  into  actual  l)iiil(lin<’:  oj)- 
ei’ations.  He  lias  niaih*  an  (‘Xaniinat ion  of  ])remis(‘s  714 
4'welflh  St  reot  with  a  view  to  estimating*  the  cost  of  that 
structure,  l»y  i-xaminiim*  the  oflicial  <!rawiims  prculuced  here 
verv  t iKM’oimhl V  and  looking  at  the  u'eiieral  construction  of 
the  l)nildini:*,  the  lir>t  llo<»r.  Doiny,*  ask(*d  his  estimate, 
counsol  for  defoiidants  ohji-i'tod  tliat  tin*  witness  had  not 
(lualiliod  hini<olf  and  tiu*  objection  was  sustained.  The 
exaininat i(»n  itoiim*  coutiniiod,  witness  said:  he  was  in  the 
main  lloor  of  the  bnihliiiL:*,  and  looked  ai’ound;  he  examined 
the  buildine*  fr<»ni  the  oiit>ide:  the  u*enoi*[d  construction  is 
shown  (»n  tin*  di*awine*.  lb‘  ro^i-^-m'd  from  the  District  u*ov- 
ernm^nt  jii>t  before  'i'aft's  inaue’uration  and  w'ent  into  the 
buildiim*  bu>ine>s  with  D.  F.  (ioi-niley.  They  built  quite  a 
iiumboi*  of  biiildines:  they  built  the  Oclavia  A])artm(‘nt 
lIous(*,  tin*  Kreseo  Duildine*  at  11th  (1,  a  busiin‘ss  buihl- 
ine*:  thev  built  tin*  addition  to  the  Dalais  lioval;  tln‘V  i*e- 

V  «  •  » 

modollod  the  Mav  biiildine*  at  7th  F.  'The  u*t*neral  char- 
act(‘r  of  c(nist  met  ion  of  tho>e  bnildines  is  tin*  same  class  as 

V. 

tin*  t’arroll  Flcciric  Diiildine*.  lb*  niielit  put  an  all  lire- 
])roof  building'  in  then*:  tin*  Fnu*rson-(  )rnu*  (lai'aet*,  at  1TJ4 
M  Sirt*ot  :  they  bnilt  that  :  it  is  all  rn*t*proof. 

Comisol  foi*  plaintiff  asked  for  a  riiliim*  now  on  the  objec¬ 
tion  to  tin*  witness  ei\  ine*  hi*^  estimate,  d'ln*  .Master  asked 
the  witnc*ss  how  In*  could  form  an  estimate  without  examin¬ 
ing*  all  tin*  llooi'>:  and  In*  answi*red  he  made  his  esti- 
8.”.U  mate  fi*om  the  drawings  the  same  as  thev  do  when 
tln*y  eslimatt*  on  a  biiildine*  to  construct  it;  and  his 
r.^ual  examiriation  of  the  iniiidine*  to  confirm  the  character 
of  tin*  const  riicl Ion.  A.-'kcd  how  he  arri\*ed  at  those,  was 
it  bv  what  ihev  lail  cubine*  a  buildine*,  he  ansvrered  he  did 

*  «  V 

in  this  parlicular  cax*.  It  is  a  .dn»rt  method  of  calculat ini»*, 
used  vi*i*y  coinnioniy.  'fin*  .Ma<tc*r  then  ruled  the  witness 
mie*ht  not  answer  the  quest iv)n;  and  an  exception  was  noted 
to  the  ruline*. 

(’ounsel  for  jhainlil’f  rouminu*  his  examination,  the  wit¬ 
ness  said  his  i*stimate  was  if’ *JlM  10.72.  He  is  u’enerallv 
familiar  with  the  i‘ommi>sion  c(»mpensation  of  builders  in 
this  jnrisdii't ion.  'fin*  usual  rate*  of  compensation  for 
buildiim*  buihliims  of  this  iieiieral  character  is  10^. 
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Counsel  for  defondaiits  ol)jeete(I  to  tlie  question  and 
ni(»\'‘d  to  strik(‘  out  tin*  answer,  on  tlie  ground  of  its  im- 
niat(*i'ialit V  aecordliie’  to  tin*  allouations  of  the  and  tliat 
if  niatorial  it  is  not  a  (jiu‘stioii  of  custom  l)ut  of  a  ])articular 
aercM'iiKait  in  tliis  instance.  Tin*  Master  said  tliat  while  the 
c\id(*n('c  did  not  appear  material  at  this  time  he  would 
admit  it,  to  ho  nvnilahh*  if  it  should  ])i-ove  material,  subject 
t(>  the  I'ielit  to  have  it  stricken  out.  Counsel  for  ])laintiff, 
r(‘])lyinu'  t<»  (jiiestion  of  counsel  for  defimdants,  stated  that 
the  t(‘stiniony  was  ol’f(.‘re<l  in  ri‘spect  of  both  Q  and  12th 
St  rc'ets. 

Wit  ness  cont  inned  :  1  b*  is  familiar  with  the  charges  made 
by  architects  for  tluhr  ser\  ices  in  ])lanning'  and  ])reparing 
plans  for  the  ei'ection  of  buildings  in  this  city.  Being 
ask(‘tl  what  is  the  usual  commission  charged  bv  architects 
for  that  si‘r\ice,  connsi*!  ft)r  detendants  objected  to  it  as 

immaterial.  'Tin*  Masttn*  said  he  had  vc*t  to  discover  the 

« 

matei-ialit  v  ol'  c<‘rtain  test  imonv  alr(*adv  in  the  ia‘coi‘d  about 

•  •  • 

architect’s  sei’vict's,  and  plans,  and  bills,  but  there  had  been 
a  considerahh*  discussion  of  that  in  tin*  cont i*ovei\sy  and  he 
would  let  the  witiK'ss  answt'r  snbj(‘ct  to  tin*  sam(‘  la'serva- 
t  ion  as  t  he  ot  her. 

sdl  Witness  continued:  .\  i’chit(‘cts  have  a  shnling  scale 

of  fe(*s,  depending  on  service's  r(‘nd(*r(*d.  If  they 
simply  pri‘|>ai'c  tlu‘  plans  and  details  and  do  no  other  work, 
th(‘  compensation  is  ,  oi-  If  th(*v  siqxu'vise  the 

building  as  architects,  it  will  lx*  ()'»'  ;  tin*  pj*e))aration  of  the 
plans  and  tin*  ai'chitects’  snp«‘r\’ision  will  be  of  the'  (*osl 
of  thv‘  building.  Wher<‘  tin*  functions  of  bnihl(*r  and  ai*chi- 
tect  ai’c  nnitecl,  that  would  lx*  tak(*n  care*  of  bv  tin*  charge 
of  (  Ol*  .‘d-j'f  f(0‘  preparation  of  the  drawings  and  then 
as  a  builder  or  building  >np(‘ri ntc'iident,  tin*  archit(*ct  would 
g(‘t  th(‘  Id'^.  'The  co^t  of  the*  building  incln<h‘s  absolutely 
(*V(*ry  item  ent(*r<‘d  into  complete  cost.  Asked  how  that 
was  aftee'ted  bv  >nb-cont  ract i ng,  he  sai«l  tin*  conti*actor  gen- 
(‘rall\'  carries  tin*  entire  (xnitract.  It  is  not  usual  foi*  a  sub- 
f'onti'actor  to  >ome  in  on  a  g«*in*i‘al  cont  raetoi’'s  woi*k ;  if 
he  shonbl  the  ge'Ueral  contractor  would  (‘laim  the  com¬ 
mission.  'The  g(*m‘ral  contractor  has  charge  of  all  sub¬ 
contracting  work.  'I'ln*  custom  is  for  tin*  g(*n(*ral  contrac¬ 
tor  to  have  the*  (‘iitire*  contract  for  all  branclnrs  of  the  work. 
In  a  few  instances  he  has  known  them  to  hold  out  the  elec- 
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trical  work,  tliat  is  ])nt  it  in  llio  pnioral  conti’act,  I'ln* 
owiH‘1’  would  doal  dii'iM'tly  with  tlio  oloct I'ical  (*ont ractoi* 
for  tin*  iiistaliat  ion  of  tin*  oloct  I’inal  r(|nipnn*nt.  \"t*rv  ot  ti*!! 
that  part  <d‘  tin*  woi’k  has  not  j >ro,iii*(‘ss(‘d  fai*  onon.uh  to 
inako  a  (*onti‘a<*t  on  it.  In  a  ca^t*  of  that  kind  thn  ,i»‘i*iu*ral 
(‘ontrartor  i>  not  ]taid  a  (*onnni>sion  on  that,  whnrt*  it  is 
nn(k*r>tood  in  advanci*  that  a  nortaiii  itniii  is  not  in  the 
U’eneral  c-oiitract. 


( 'ro>s-c*xaniination : 

( Iii*<*.  3.’'>3-341:)  Sonu‘tinR*s  a  (*ontra(*tor  will  he  em¬ 
ployed  to  do  eei’tain  woi’k  and  the  aiifeeineiit  will  speeify 
that  the  owner  is  to  install  the  i)lnnibing  or  i‘lec*trical  work 

or  anv  other  work  a--  the  ease  inav  be.  In  that  ease  he 

»  * 

would  not  exp(‘et  a  general  eontraetor  to  reeeive  a 
S.‘’)L’  <*(»nnni>''i(m  on  tin*  t*xeepti*d  work  it*  it  was  st*t  forth 

in  a<lvanct*  of  tin*  making  of  tin*  eontraet.  In  order 
foi*  a  grin*i-al  contrartor  to  g(‘t  a  eommi.'-'sion  on  all  the 
work  that  i-  put  into  a  building.  In*  nm>t  hav(*  a  eontraet 
with  tin*  own(*r  for  that  woik.  lb*  h*ft  tin*  l)isti’iet  Ibiild- 
ing  in  P.tnit.  lii-.  combination  with  (lormh*y  la>t(*<l  jn'ob- 
ablv  3  Years:  4  nv  3  V(*ar>.  In  makinu'  the  (*ubini»'  of  the 

•  *  •  i  •  ^ 

building.  In*  took  it  np(»n  tin*  plans  that  In*  (*xamin(*d  and 
treated  tin*  building  a>  a  eompU*t(*  buihling  aeeording  to  the 
]»lan>:  with  tin*  knowh*dg(*  that  tln*r(*  was  an  (*xisting  strin*- 
tun*  tlieiA*  when  this  buihling  was  built:  lie  knew  that  be- 
eaux*  he  noticed  the  eon^t  ruction  W(»rk  wln*n  it  was  being 
dom*.  lb*  ob-erved  the  building  fi-oni  tin*  fi'ont  ainl  from 
the  lir>t  lloor  on  tin*  in>ide.  lb*  did  not  observe  it  from 
the  rear.  Xo  >p(*ci!ieat ions  W(*r(*  aj»pc*nd(‘d  to  or  atta(*hed 
to  tin*  drawini:-  exei*pt  <*(‘rtain  notations  on  the  plans  that 
would  form  a  "^keleto?!  >;M‘(*i !i(*at i(m. ' ’  X’ot  any  d(*tailed 
spe<*irK‘:itiou<  of  nmterial.  lb*  (*xamined  both  structural 
and  arehiti*ctui‘a!  plaii'.  4'h(*y  only  shoW(*d  the  su])(*rst rue- 
ture.  ddn*  Kre-gi*  and  May  buildings  W(*i‘(*  r(*model- 
ling  jobs.  11  is  t*''timati*  was  on  the  basis  of  a  eomplete 
building  U"  shown  by  tin*  drawing*^.  He  did  not  know  that 
tin*  thii'd  lloer  was  in»t  comj4et(*d.  lb*  (*ubed  on  the  basis 
of  a  tirt*-pi*o(»f  mat:*rial  for  tin*  !ir>t  story  and  non-lire- 
]>roof  material  bo*  tin*  st*cond  ainl  third  stori(‘s.  He  only 
knew  that  wa^  tin*  eoi*r(*et  basis  from  the  plans.  Asked  if 
tln*re  was  a.nything  on  the  i»lans  to  indicate  material  used, 
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lie  aiisworcMl,  Vos.  Asked  wliat,  li<‘  said,  tlio  sootion  sliows 
tlit‘  ooiistriiotioii. 

I'k\amiiU‘d  hv  the  Master,  he  said:  ddio  eiil)ijii;‘  of  a  build- 
inii‘  is  simply  takiim'  tldu‘  eiibie.al  eonliaits  of  it ;  for  instance, 
if  a  biiildiim'  is  llO'  x  4t)'  and  then  the  heio-ht  of  it  i;ivos  the 
enlhcal  (*ontonts;  and  tluni  yon  multiply  that  by  so  many 
cents  ])(‘r  (Uibic*  foot  ac(‘ordinii'  to  (‘onstruction. 

( h*oss-(*xam illation  r(*smiu‘d  : 

He  said  he  wo.nhl  not  b(*  willini;'  to  mak(‘  an  estimate  on 
tii(‘  <‘r(*ction  of  this  bnildinu'  on  tin*  mere  cubing  ac- 
S.*’).’’)  coriling  to  tin*  data  in  hand  from  these  plans  and 
ent(‘r  into  a  ('oiitract  to  (‘n^ct  for  that  (‘stiniate.  A 
cubic,  estimate  is  >iniply  an  a|>])roxiniat(‘  (‘stimatm  In  cub¬ 
ing  you  take*  tin*  ext(‘rior  diimmsions  of  tlK‘  building.  You 
(*an  cub(‘  th(‘  intmaor  partitions;  that  is  on(‘  iiudhod.  When 
vou  take  tin*  cubical  eontemts  of  the  building  that  is  every- 
thing  iiisid(‘  of  c(‘rtain  lin(‘s. 

Ii’(‘dir(‘ct  : 

(  l\(‘c.  541-7:)  (’nbing  in  (‘>timating  th(‘  (‘ost  of  (*onstruc- 
tion  of  a  bnilding  h(d‘or(‘  it  is  coii.^t rindiMl  is  only  for  tlie 
piir|M)S(*  of  api troximat ion.  'rin*  method  ns(‘d  gimerally 
at'ter  const  met  ion  in  arriving  at  an  (‘stimati*  of  cost  is  the 
sani(‘  as  before*  eoiist  ruction-  taking  tin*  plans  and  sp(H*i- 
ti(*ation>  and  liguring  it  nj).  ('nbing  is  ns(‘d  in  (*ith(‘r  in¬ 
stance*  simply  as  an  aj^in'oximate*  basis.  Ib*  would  say  it 
is  more*  r(*liabh*  aft(*r  tin*  bnilding  is  built  than  before.  In 
arriving  at  an  approximate*  (*stiniat(*  by  cubing  you  take 
into  ('onsid(*rat iem  the*  e'ha rae*te‘r  e>f  hnihling.  That  gives 
the*  basis  fe)r  the*  prie-e*  pe‘r  emhie  foep;  that  is  a  niatt(*i*  of 
juelgme*nt.  ha^e'el  em  e‘\pe‘rie‘ne(‘.  If  yemeliel  imt  have*  s])(‘e*ili- 
e*atie)ns  yeen  e*oiild  iied  foi-m  an  estimate*  Ix'fore*  the*  buileling 
is  e*re'e*te*el.  Afte*r  the*  hnihling  is  e‘re‘e*le*el  the*re*  wemhl  not  be 
the*  same  ne*e*el  fen*  spe*e'i lie-at ieeiis ;  the*y  are*  i lU'orporated 
in  tlie  building  in  that  e-ase*.  lie*  be*ing  te)lel  te>  leiok  at  the 
])lan  of  the*  toj)  tleeen*  ami  t(*ll  wh(*th(*r  he*  teeeek  the*  e'haracter 
ed  the  tee])  tleeen*  iiitee  e*emsie]e*rat ieeii  ill  making  his  estimate, 
he  saiel  his  e*sti mate*  wa s  base*el  eeii  this  te)j)  (keen*  b(*iiig  hnished 
tin*  same*  as  the*  se*e‘e)nel  tle)e)r,  altlmngh  it  is  (inisheel  as  two 
large  roe)nis;  the*  map  indi(*at(‘s  that  th(‘se  reioms  were  to 
be  used  as  stock  reieiins. 
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Kooross-e.xami nation : 

IIo  (miIk**!  this  hnihlini:’  fi’oin  tin*  plans  aiul  his  basis 
for  tlu‘  pi‘i('(*  p(‘i’  (*nhic  foot  fi-oin  the  plans  ami  an  (‘Xainina- 
tion  of  the  hnihlinif.  'rian’o  was  nothin, !*•  that  lit* 
So4  ,naiiu*<l  fi’oin  tin*  (‘xainination  (*f  tin*  hnihlin,!*'  that  In* 
(*onhl  not  .uain  from  tin*  plans,  ’’riu*  (*nht*  is  more 
r(‘liahh‘  after  (Mmipletion  in  thi>  ease,  lu'eaiise  tlu‘r(‘  ai'i*  no 
detailed  sp(‘ei fwat ions  with  this  >ot  of  di^awinns. 

Ivxamined  hy  lhi‘  Master,  ho  said  his  personal  experieiiee 
is  that  tin*  estimatiim-  of  the  eo>l  of  a  const  rneted  hnildinu- 
hv  the  cnhine-  method  i.‘>  n(»t  a  common  method.  Ihiildiims 
wh(‘r(*  h(‘  has  hetni  repne^ted  to  mak<‘  estimates  on.  he  has 
mad(‘  them  on  a  detaih‘d  estimate*  of  the  vai’ions  mate*rial 
entei'inii’  into  tin*  const  motion  of  tin*  hnihline’.  It  is  not  a 
common  nn*thod  annme' (*xpt*rts  in  tho  Iniildine’  himiin*ss  to 
(‘stimate*  on  tin*  enhine’  pr<*c<*ss  ee*m*rally  wln*re  accnrati*  in¬ 
formation  is  want(‘<l.  'Tin*  cnhiim-  nn*tho(l  is  as  follows: 
with  l\nowh*de<*  of  tin*  charae'tor  of  tin*  con>trnction  ol  a 
hiiildiim’,  and  with  knowl(*de(*  of  tho  class  of  malorials  in 
tin*  hiiildinu',  vem  estimate*  that  it  wenild  e*o>t  so  much  jwr 
enhic  fenet,  ainl  multiply  it  hy  tin*  e-nhie*  e‘(nite*nt"^  e»f  tin* 
huildiiiL:’.  'That  is  tin*  ,iie*ne*ral  nn*thoel  in  arriving-  at  enh- 
ini^  estimates,  ddiat  nn*the>el  eef  e-nhine'  is  ehein*  hy  tin*  emt- 
siele*  nu*asni*e*me*nt s  of  tin*  hnildine-  aiiel  not  hy  the*  nn*asni'e*- 
nu*nts  in  eh*tail  insieh*. 

(’oiinse*!  fe>r  ele*fe*nelant  move'el  to  strik'e*  enit  tin*  te*>timony 
of  this  witne*ss,  em  the*  ureniinl  tin*  witne*ss*  e'stimate*  is  an 
ap]H’oximat ie>n  only,  aiiel  it  is  incnmhe*nt  on  plaintiff  to 
show  actual  cost. 

d'ln*  Maste‘r  erante*el  tin*  ineetion  on  the*  eremnd  tin*  ae-tnal 
cost  is  aVtailahle*  fi*om  e*vieh*ne*e*  in  tin*  ])osse*ssie)n  of  tin* 
]>laint i ff  anel  (‘vieh'iice*  in  the*  pe>sse'ssion  e»l*  eh*fe*nelant s  which 
])laintiff  is  e*ntitle*el  te>  nnele*r  his  praye*r  feei*  eiise'o\'e*iy. 

(k)iinse*l  feer  plaiiititT  note‘d  an  e*xe'e*] )t ion  to  the*  rnliny. 

.Mr.  Flehartv:  Have*  veeit  e*e)ne*lnde*d,  Mr.  (kiiaisi.^" 

Mr.  Camsi:  I  liave  conclnde*el,  e'Xcept  —  I  think  I  have 
pract ically  ceme*hieh*el. 

Mr.  Fh*hai-ty:  “1  wonhl  like*  fe»r  it  to  he*  eh'tinitely  an- 
nonnc(‘el  that  yon  have*  en*  have*  met.  he‘e*anse*  I  am 
835  frank  to  say  that  I  ele>  init  want  to  ])nt  any  te'sti- 
moiiv  on  until  tliat  delinite  annonnceinent  has  ])een 
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made,  and  at  that  time  T  van!  to  make  some  motions  for  the 
benefit  of  tlu‘  r(‘eord." 

Mr.  Dent:  “lias  the  evideiiee  gone  in  as  to  the  cost  of 
this  building  at  all 

Mr.  Fleharty:  “.hi>t  i\Ir.  ^loebs’  bill,  that  is  all.” 

Mr.  Dent:  “And  yon  will  ])roduce  the  other  evidence?” 

Mr.  Fh‘harty:  “W(‘ll,  we  can  it’  we  are  called  upon  by 
the  ])laintitr  to  do  it.” 

Mr.  Dmit  :  “Under  my  ruling,  1  think  yon  should.” 

Mr.  Pdehartv:  “Yes.” 

* 

Mr.  Uarnsi:  “I  do  not  know  of  anything  further  at  the 
])r(‘sent  tim(‘  that  1  want  to  pnt  in,  so  I  will  announce  the 
case  clos(‘d.  Uonns(‘l  hav(‘  a  I’ight  to  have  it,  if  they  insist 
n])on  it.” 

Mr.  Fh‘harty:  “Ylu*n,  with  that  annonin'cment,  I  desire 
to  make,  for  tin*  bciu'lit  of  tin*  I'oc'ord,  a  motion,  which  1 
would  make  if  this  cas(‘  was  Ixnng  lioni’d  in  ojxm  court,  and 
which  1  now  mako.  and  that  is  that  tin*  bill  of  comj)laint  be 
dismissed  with  refcn’inice  to  nny  prayin-s  for  r(*li(‘f  as  to  the 
projierty  known  as  l.’llS  ()  and  tlif  pi‘op(‘rty  known  as  714 
12th  Sti‘(*et,  for  tin*  I'eason  that  tin*  plaintiff's  ])rayer  for 
relied’  is  based  upon  an  allogation  ot’  a  ]>art inn'ship  between 
the  ])laintitf  and  tin*  defendant,  II.  IF  ('an*olI;  that  that 
allegation  is  denied  by  tin*  sworn  answer  of  the  (h‘f(mdant, 
II.  R.  (diri’oll,  as  to  both  of  these  })i’opei‘t  ies,  and  tin*  sworn 
answei*  of  tin*  (h*f(*ndant  Frane(*s  Uainudl,  as  to  Street; 
that  th(*r(*  art*  no  eorroboi'al ing  eir(‘nmstane(*s  in  the  r(*cord 
as  it  now  stands  whi(*h  wonld  Justify  any  tinding  of  a 
paid in'i’sliip  as  to  or  12th  Str(*(*t,  ainl  the  jilaintiff  has 
(*ntir(*ly  and  wholly  faih*d  to  mala*  out  a  ease*,  and  the  bill 
with  i'esp(*et  to  those*  two  it(*ms  should  lx*  dismisseel  anei 
the  d(*f(*ndant  not  be*  i'e*(inire*d  to  jirexinet*  any  te*stime)ny 
e'one*(*rning  or  l*2th  Str(‘e*t.” 

S.dt)  .Mr.  D(‘nt  :  “1  will  loih*  eni  this  motie)n  at  the  next 
he*aring,  aft(*i’  an  examinatie)n  e)f  the  re‘ce)reJ.” 

Wherenpon  the  hearing  was  adjourned. 


(Kec.  odS:)  .\t  the*  fe)llowing  session  held  e)n  .May  5,  1919, 
the  following  occurred: 

Mr.  Dent:  “I  override*  the*  motion  eif  .Mr.  Fleharty  made 
at  the  last  session,  and  he  note's  an  exception  to  it.” 
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^Ir.  Flvliarty:  “Xow,  I  mow  that  tlu*  Spocial  Master 
make  a  report  of  lli(‘  pro(H‘(*(liniL;s  had  to  date  to  tin*  (V)iirt, 
so  that  the  (hd’eiidaiits*  motion  may  lx*  doeidiMl  hy  llu*  (’oinl 
itselT;  tlial  is,  the  (’oiii't  Ih’om  which  tin*  !-('t‘er(Mu*e  was 
made.  ” 

Mr.  Dent:  “I  override  that.*' 

Mr.  FIt‘liarty:  “And  I  noti*  an  (‘Xee])tion.  I  also  desire 
to  note  for  tin*  rec'ord  that  1  proceed  cm  l)(‘half  of  the  de¬ 
fendants  to  put  the  testinnniy  (Ui  hy  reason  of  the  Master's 
rulinii'and  not  as  a  waiv(*r  of  my  exet‘ptions,  1  i-es(‘i*vini»:  the 
right  to  r(*new  tin*  motion  and  ask  for  a  riding  ther(*on  wln*n 
the  case  is  tinally  r(‘poi‘ted  hy  tin*  .Mast(*r  to  the  Fourt  it¬ 
self." 


(Kec.  r)4h-r):i:)  Whereupon  Harry  R.  Carroll,  oin*  (h'  the 
d(*fendants,  heretofon*  sworn,  was  ealh*d  as  a  witness  on  h(*- 
half  of  tin*  def(*ndants,  and  t(*stili(*d  as  follows: 

He  is  tin*  defendant  Ilariw  K*.  (’arroll  and  his  wife*  is  tin* 
ih*fendant  Frane(*s  (I.  ('ai’roll  in  this  suit.  'I'ln*  ('ari’oll 
Filectrie  ( 'o.  is  a  ('opart  nership  eoni])(»sed  of  hini<(*lf,  Harry 
K.  Farroll  and  Louis  1 ).  ('ai'roll,  his  brother,  lb*  has  been 
ae(piaint(*d  with  .I(»s.  d.  Moebs  about  ten  ye'ars.  1‘rior  to 
the  transact i(nis  i‘(*fei'r(*d  to  in  the  pres(*iit  suit  his  associa¬ 
tion  with  .Mo(*bs  had  b(‘(*n  that  of  ‘A  fri(*nd,  ]>ersonal,  and 
had  biisin(*ss  ri'lations  with  him.'  Ask(*d  tin*  natni'e*  (d* 
those  bnsiiK'ss  r(*lations.  In*  answ(*]'(‘d  :  ‘Why,  as  a  con¬ 
tractor  for  c(*rtain  meehanii'al  and  eh*et  rival  eipiip- 
837  ment  in  ])ro])(*rti(*s  which  In*  was  building  foi*  himself 
and  othi'i's.'  'rin*re  was  no  relationship  b(*-w’(‘en 
the  ]>laintiff  and  witness  which  ant ici])at(*d  or  eonte'mplated 
tin*  division  of  any  ])]-ofits  earned  by  tln*ir  .i(»int  (*nd(‘av«)i’s 
])rior  to  any  transactions  r(*l*(*rr(*d  to  in  this  suit  :  tin*  ordi- 
nai'y  I'elation  of  debtor  and  ei‘<*ditoi‘  (*.\isted  betw(*en  tln*m. 
Ask(*d  wh<*n  and  by  whom  for  tin*  lirst  tinn*  was  any  pi-o])o- 
sition  made  of  him  and  .Moi'bs  (*ngaging  in  any  Joint  eii- 
ter])rise  of  any  des(*i‘ipt ion  :  In*  r(*pli(*d  in  tin*  latt(*r  part  of 
19l!2  (0*  tin*  early  ])art  of  lIHd,  tin*  sngg(*stion  by  Moebs. 
“This  Avas  in  i’«*ferene(*  to  a  thre*!*  family  a])artment  house 
known  as  17)14  S  St  r«*(*t,  tin*  lot  upon  w  hich  it  was  built  b‘*ing 
at  that  time  nnim])roved." 
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“Q.  From  wliom  was  any  ])ro])()sition  rooeivecl  by  you 
with  r('l'(‘ron(*(*  to  this  lot  !"  “A.  'rh(‘r(‘  was  a  |)ro])osition 
by  Ml*.  .Mo(*])s." 

And  what  was  tin*  ))ro|)(>>it  ion  ’  * '  “A.  That  his 

t‘orc(\  nd’iM'riim*  to  Ids  iniM-hanirs  or  ror('nuMi,  or  whatever 

he  had,  was  not  verv  biisv;  that  ho  know  ot*  the  existence 

•  • 

ot‘  this  lot  Tor  sah‘  and  that  thoiH*  was  an  opportunity  to 
build  a  tlirc'e-apartnu'iit  lla.t  on  it,  which  could  lie  sold  at 
a  ])rotit,  and  that  In*  would  nnchu’tako  tin*  oi*i‘ction  of  this 
bnildim;*  for  one-half  of  whatovor  jirolits,  if  any,  nd^’lit  be 
secnr(‘d  upon  its  sah*." 

“(^).  .Mr.  Fari'oll,  it  is  adopt'd  in  th(‘  plaintiff's  bill  of 
complaint  that  some  timo  in  tin*  fall  of  IdFJ  the  plaintiff, 
.Mo(‘bs,  and  yon,  tin*  dofondant.  onb'rod  into  a  V(‘rbal  ai^'ree- 
ment  of  jiart in'i'ship  as  o(|nal  ]»artin‘i*s.  tin*  common  nnder- 
takinu*  of  which  was  for  an  indoti'rminati*  ))(*riod,  and  was 
to  be  limit(*d  to  tin*  followinu'  activities,  that  is  to  say,  suit- 
abh*  sit(‘s  for  I'esidc'iiccs,  apartnn'iit  houses,  bnsin(*ss  ])i*oj)- 
ei*(‘rti(*s,  or  oth(*r  structures  w<*re  to  Im*  purchased  and  suit- 
abh*  bnildiniL^s  to  Ik*  (*r(*cted  lher(*on,  tin*  said  bnildini*'s 
t h(*r(*aft(*r  to  lx*  sold,  and  after  the  ])aym(‘nt  of  all  costs, 
cl!ai\ii-(*s  and  (*xp(*ns<‘s  in  conin‘(‘t  ion  tln*r(*with,  tin*  net 
S,'»S  ])roc(*(*ds  W(*r(*  to  lx*  epnally  di\i(h*d  b(*tw(*(*n  the 

plaintiff  and  th<*  defendant.  1  want  to  ask  you  if  any 
Mich  a.i*r(‘(*nn‘nt  was  had  betwei'ii  yon  and  .Mr.  .Moebs  at  tin* 
time  wln*n  In*  lii'st  a])proched  yon  as  yon  hav(*  t(*stili(*d  to,  in 
the  latt(*r  part  of  ItMl’  or  tin*  early  part  of  ItHM,  or  at  any 
other  tiim*  snbs(*(pn*nt  tln'reto/"  “A.  Xo,  not  at  that  time 

nor  at  anv  other  time  has  anv  sin'h  an  au’r(*(*menl  been 

•  «  ^ 

entered  into." 

State*  wln*tln‘r  or  not  at  the  tinn*  .Mr.  .Moebs  lirst  a))- 
]»roached  you  with  reference*  to  e*nteriiie’  into  a  joint  (*nter- 
prise*  in  conne*ctieni  e)r  with  i*e*s)M‘et  to  the*  S  Slre‘(*t  lot,  any 
otln*r  biiilelini;*  preeposit ieni  of  any  kinel  or  eh'seription  as 
betw(‘(*n  yeeii  anel  him  was  snire<*sted,  intimate>d  oi*  a,i‘'reed 
111)011.^"  “A.  Xo:  not  any." 

“(J.  AVas  th(*r(*  any  ae,’re*enn-nt  that  fi'om  that  time  on 
for  an  iinletei’ininate*  perieeel,  yon  wor.M  be  (*ne'a:L;'e*el  as  joint 
partners  in  the*  pni'chase*  esf  bnihlinu’  site*s  for  r(*sielences, 
aj)artm(‘nt  Iniuses  e)r  bnsiin*ss  house's.'"  “A.  XT).” 

“y.  AVas  it  at  that  time*  nnd(*i*ste)od  or  ay'i-e*e*el  that  the 
])laintiff  Aloebs  was  to  prepare  the  jilans  and  you  were  to 
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fnid  tlic  cn]»itiil  for  tin*  ('oii.sliiU‘ti'>!i  of  any  other  than  the 
S  Street  huiMinu.’*'  “A.  X(>." 

State  whetliei-  nr  imt  y(ni  did  at  that  tini(‘  re})re- 
sent  that  v(»m‘  wife,  Frances  (J.  (’arroll,  had  available  funds 
which  ('null!  he  used  hy  a  ) >a rt iicrship  to  exist  between  you 
and  .Ml-.  .M(m‘1)s  in  the  linancinu'  of  various  huildinii;  enter- 
])rises.’'*  “A.  1  did  not.*' 

'The  S  Street  lot  wa>  ])urchased  for  the  v'^uin  of  it 

was  the  money  of  .Mrs.  l-’i-ances  (J.  (hirroll.  .Mrs.  Farroll 
at  that  time  had  a  separati*  e.-tat(‘  of  ln‘r  own  of  an 
amount  in  e\ee>>  of  ^i^l(t,ooi).  in  cash,  which  sin*  canu‘ 
into  po>>e-.-ion  of  in  the  year  llM’J  throui;h  hcMjmcsts 
of  her  nran<lfat her  and  ni'andinot liei*,  and  was  in  th(‘  form 
of  nioiM-y  witli  the  exee|)tion  ot'  one  jiiece  of  real  i*state 
which  wa-  >uh>e(|iient  ly  >old.  <  )ne  hank  was  th(‘  Washin<;-- 

ton  and  Soutliern.  lie  does  not  know  if  tlnu'e  was  anv 

» 

othei-  oi-  lioi,  at  thi<  time,  hiit  he  knows  sin*  dealt  tlnu-i*.  It 
wa>  anain.-t  tliat  ai-count  the  check  in  payment  for  tin*  S 
St  reft  ImI  was  drawn.  .\11  of  this  estati*  was  collected  hv 
the  wi!ii(.^>  for  Mi--.  ('ai-io||  and  >he  later  vieposited  the 
money  in  a  loeal  hank  to  hei-  own  credit. 

I  i»‘ee.  do.')  li.') ; )  .\fier  t!ie  eomph*tioii  <»f  tile  S  Street 
ainirlnient  l!ie  real  e.-tate  lii  ni  of  1  todd  A*  <  *o.,  first  colI(‘ct(Ml 
tile  rents,  a.nd  a(-i-oiinted  for  the  >ame  to  .Mrs.  (’arroll 
throim-h  the  witness.  .\n  ac-coinit  has  hemi  kejit  hy  .Mrs. 
('arroii  of  all  rents  ri*eei\ed  and  di-hiirsemeiits  made  (Ui 
a-coiiiii  of  the  j»i-operty.  lie  had  aeee>>  t<>  that  account  at 
all  times.  (  hi  two  oeea>ion<  Mr.  .Moehs  repiiested  and  re- 
c<*i\ed.  an  ai-eoiiiit  iim’  as  to  the  S  Streih  house,  'flu*  last 
at-coii lit i ti‘4-  was  fii rni-'lied  ahout  ihrei*  weeks  prior  to  tin' 
in>-ilnlion  of  the  pi-o>ent  suit.  Ih*  identities  tin*  jiaper 
handed  to  him  a>  a  (-opy  of  that  acc-mint iny.  .\sk(‘d  if  the 
original  of  that  wa."  handed  ti>  .Moehs,  he  said:  “This  is 
tin*  oiiuinal,  a  copy  of  this  .Mr.  .Moehs  was  fiirnislu'd.  He 
disen''S('d  thi>  (-oj»y  with  mvsihf."  (’ertain  haul  pcmcil  tig- 
iires  appearing’  on  the  second  slieih  are  in  tin*  handwriting 
f>f  the  jilaintil’f  .Moehs.  'fhey  wiu’e  placed  there  at  the  time 
tlii-  a(-eount  was  di-eiissed  with  him.  Moel>s  at  that  time 
offereil  no  ohjretioii  to  the  ac(-ount i tin'.  Neither  did  he 
stat(*  any  ohjtH'iion  at  the  tiun*  ol'  the  giving  of  the  jirevious 
U'-count  inn. 

V 

(’ouns(‘l  for  defendants:  “1  want  to  offer  these  in  evi¬ 
dence*,  not  as  an  accounting  lU'cessarily,  hnt  simply  as  evi- 
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dence  of  the  fact  that  an  account was  furnished  to  the 
]>laintiff,  Moehs." 

840  “'riu*  papiM’  r(‘t*(*ri'cd  to  was  thereupon  marked 
“Defendant'  Kxhihit  1." 

4'he  followini**  are  notes  from  it  : 

Xoh's  frnht  I)rf<‘ntl(ii(ls'  h'.rhihif  A'o.  1. 

( Typewi-it  ten  )>aper  in  two  .slioets.) 

'This  pap(*r  is  headed  *•|0•emises  lol  l  S  St.  X.  \V."  The 
ent]*ies  jmrpoi't  to  he  dislm rscnmnit s  to  Ma\'  10,  lOlfi,  and 
are  totaled  at  .'r*J,OOi;.i;o  on  scs-ond  sin‘e1,  inelndimi*  interest 
on  $1,700,  1  l.d  to  ()  1  10  $.‘Ml.‘Jo.  which  defmidant  II.  K. 

('a ’’roll  testified  was  th(‘  inter(‘st  on  Mrs.  ('arroll's  invest- 
nunit  in  the  lot.  There*  is  a  notation  aNo  that  the'  ('ari’oll 
IMectrie  (’ompany  n'pair  eharu'es  are  not  inelnded.  r>{‘low 
th(‘  footin,!;’  on  second  paLi»‘  is  a  r<M*apit nlat ion  of  “r(‘ntals 
$l!,47(S.7d — expense*  $l!,00(i.(;o  hal.  $17l.M7)."  The*  e*x])ense 
ite‘ms  e)mit  many  of  the*  itmis  of  .M  r^^.  ('ai-reell's  hoeek  l(‘ft 
enit  l)y  the*  .Mas1(*r  (se*e*  notos  (»f  !•'.  (I.  Xo.  ‘J )  as  fe)lle)ws: 
4'axc*s  IJM.*)  $117). 70,  \Vatt*i-  I'cnts  l!tl.O  .$17.o0,  Connolly 
e'oal  $17.!>S,  ('onnolly  e-oal  lo.O.O  (of  1.0. SO),  Taxe*s  1014 
141.08 — 117). 70,  .$07). .■)(),  DoeO’  re*))airs  10. .”>0,  Daintinic  TO.oO, 

lle>se,  (‘te*.,  .‘).0.'),  Meoiny  aslie's  .00. 00,  She*rwe)od.  ]>ap(*rine^ 
.O..')!),  re*pairs  to  l)oih*i‘  11..0O,  water  re*nls  pai<l  hy  ai;'(*nts 
4.10,  sei‘e*e*ns,  00. .')0.  0'he*y  emiil  ite'ins  e»f  e-oal  Se*pt.  1014 
.$17.08,  inle*i’e*st  dannary  lOl.O  .$.00.00,  and  iielits  Xov.  1017) 
$0  00.  'rh(*y  inelneh*  ite-ms  not  in  .^l  i-s.  (O-irroll's  hook,  as 
folleiws:  IN*al\e*  ee>al  (O'  Stre‘e-t)  .‘1. 10,  Ashe*s  .0  ite*ms  ($0.00 
(*aeh  )  10.00.  De*ake*  ee>al  (e*i-i-o]’)  .00.  l’e*naltie*s  e)n  O'axes 
lOl.O  .$1.0.(SO.  I)ove*ee>al  ( e*iTe»r  48.00 — 10. .00)  $7.41.  ('l(*an- 

iny:  $.0.40,  wate*r  $7.00,  e-oal  $<I4.1Ih  Intoi-csl  $1.‘)0.0(),  Coal 
$0O.;)O,  Liyhts  .$1.00,  all  of  whi(-h  ai'e*  oniitt(*el  hy  the*  .Mast(*r 
for  want  of  (*viele*nee‘  of  |)ayni(*nt.  .\<ldiny  the*  $4f).0S  al- 
low(*el  in  .Ml’S,  (’arroll's  ae-e-enint  and  ennitte*d  in  this,  and 
(h*dne-timi‘  the*  total  ed*  the*  aho\'e  ile-nis  lied  in(-lnel(*d  in  Mrs. 
('arreell's  hoe^ek  $084.14.  phi<  tlie*  $‘hl.O  of  ('onnolly  coal 
(1.0.80 — lO.h.))  alse)  elisalhewe'el  in  Mrs.  (Mrredl's  ae-connt,  or 
ne*t  ele*elnet ieeiis  eef  .$0.07..*’)  1 ,  in  aeldition  tee  the*  intei’est 

841  ite*m  of  $.‘)41.0.'),  the*  elishnrs<*m(*n1  s  shown  hv  this  ac- 
count  are*  $1,408.04  as  a‘.iainst  $1,408.0.0  sho\vn  hy  the 

analysis  of  Mrs.  ('arroll's  ae-ceeiint,  the  dilference  of  one 
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(‘(•111  Itciim'  (liH*  1(»  lli<*  (*i'r(»r  (»i  llial  .iinoiiiit  (,l(*(ln(*t(‘(l  in  Mrs. 
( 'ai  i-itll acc(*iiiit.  'rii<‘  of  iiitci-cst  aliovc  is  tlic 

iiilcrol  oil  the  loan  lakoii  caro  (*1  on  tin*  rclinancini*'  in  tlu‘ 
now  loan  oT  8<i,no(i  jiiid  oox'orod  in  tlio  Master’s  calcnlat ion 
of  iiilo!'o>l  "ot  off  aaain>t  llio  o\o(‘s>  cltar.uv  au'ainst  this 
](rojto!’t\’  at  time  of  >ah‘  hy  tin*  ti'n^tors  in  this  cansc*. 

'idle  >oo(»nd  .'lit cl  of  this  oxliilfil  lias  on  il  lii^-nros  made 
hv  plaiiitilf  as  loslitiod  lo  hy  the  didondanl  11.  IJ.  (dirroll. 

W  iliio'-  ooiifiiiiiod :  d  ho  poiioil  fmnros  on  iho  second 
)>a‘-ic  of  llii^  >lalonionl  wore  made  al  iho  lime  of  the  con- 
^'o^salioll  liolwoon  him  and  M(*ohs  ho  had  rotori’i'd  to,  in 
the  I  il’o.volioo  (it  wit  lioss. 

1  ’»y  1  ho  Sj looia !  M  a>t  or  : 

•*(>.  And  that  was  in  the  la>t  lliroo  weeks  before  the  suit 
wa^  lilod.’”  “A.  diisl  immo(lialoly  prooedinii'  tlie  suit." 

1  »\  ooii n>ol  for  dofoiida 111  >  : 

‘•<J.  ddioic  i."  an  item  ot'  877.‘k.d''’  and  nndor  that  if47‘J.17), 
whioli  i'.  Si! ht  l  aol od.  lo;i\  inL:  a  dilloroiioo  ol  and  to 

v.liioli  is  added  8141. (’Ca  makiim’  a  total  of  844.‘k]l.  niKhn* 
wide  h  i>  added  .did  with  tin*  initial-,  *•  K.  and  nnder- 

iiealli  dial  i-  a-ldod  .-■lh.71  with  the  iniliaN  “  l‘\  hi.,”  making- 
a  total  of  s.dfilflfJ.  ho  yoii  i-emeinhei-  or  recall  wdiat  (‘x- 
jilanat ion.-,  if  an\',  were  made  of  those  tiiiures  at  that 
time.'” 

ddi(‘  Speeia!  .Ma-ter:  “Let  me  a.-k  yon,  .Mr.  (dirroll,  were 
t!io>e  li'-iures  made  in  a  coie.  (‘I'sat  ion  hot  ween  yon  and  Mr. 
.Moehs.  whieh  was  had  in  an  attempt  hetweeii  yon  and  .Mr. 
Moeh>  to  ad,jn-t  tlii^  matter  .jii.-t  het’ore  the  suit  !" 

ddie  W  iiile-v:  “Wdiy,  1  do  not  know  whether  you 
Sil!  would  sa\  it  wa-  aii  attempt  to  adjust  it  or  not.  We 
had  no  di.'pnte  at  the  time,  and  we  wen*  sittini;'  dowm 
to  tiuni’e  out  what  wa<  dm*  caeli  of  ns  all  tin*  way  thronu’h. 

'I’hi*  Special  .Master:  “  1  thoimht,  if  they  W(‘re  com]>romise 
end(*a\'or<,  it  would  save  linu*  hy  a.-kinu’  him  that  at  the  be- 
cinnini:. 

4'h(*  Witness:  •‘W'e  had  no  di<pnt(*  at  the  time." 

The  Special  Mast(*r:  ‘•Von  hav(*  answered  the  question. 
Now  voii  can  yo  ah(*ad  and  ansW(*r  Mr.  k  U*harty  s  ({lies- 
tion.’’ 
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"A.  'rile  liiial  (Hitcoiiir  (»1‘  ;ill  of  lliis  lii;uiiiii4'  is  to  i;'o  l(j 
show  a  ('(‘I’taiii  sum  of  iiaoioy  wliioli  Mr.  Mo(‘l)s  claiiiKMl  was 
(liio  him  on  acconnt  <>t‘  this  S  Stroot  propmty  and  the  T 
Street  projun'ty  i(*r(‘ri‘(Mi  to." 

('onnsel  foi-  plaintilT:  *‘l  will  have  to  ohjeet  to  that  and 
move  to  strike*  it  out.  unless  tin*  witn(‘ss  will  show  that  the 
tignres  l(*ad  to  any  such  r(‘snlt." 

The  AVitness:  ‘’Tlu*  li^^nri'N  indicatt*  in  tin*  writin.i;'  of  Mr. 
Afoel)S  that  ‘dm**— llu‘>e  words  ‘dm*  J.  d.  M.,  ScViT, 
$3,115.44.’  which  is  the  r(*>nlt  (d'  tin*  oth(*r  h.enring  oceiirring 
on  this  sheet.” 


By  eoimsel  t'or  delV*ndants: 

‘‘Q.  AVill  you  state  wlu‘thi*i-  or  not  at  that  same  time  a 
similar  stat(*ment  as  to  T  S{rei*t  was  also  hand(*d  to  and 
exhibited  to  Mr.  Moeh.N.'"  “A.  Theii*  was.” 

And  whether  or  not  certain  liyiir(‘s  W(*]’c*  not  made*  on 
that  sheet-  that  i>  rath(*i‘  ant icipat in;;'  a  Tilth*  hit.”  “A.  1 
want  to  sc*e  the  sheet  lir>t.  (  i’aper  handed  to  witness.) 
Yes.” 

The  Special  Mast(*r:  “1  will  ha\(*  to  simlain  tin*  ohj(*ctiou 
to  tin*  witness’  an>W(*i‘  as  Ix^im;'  a  com'lnsion  from  tin*  lig- 
iires,  which  >peak  To'  thciiiscl V(*s. " 

843  (’ouns(*l  Toi*  d(*rendant  s  :  “As  1  iindcistood  tlu*  wit¬ 
ness - " 

Tlie  Special  Mastc*r  ( int(*i']>o>in;;)  :  “lo'ad  his  answ(*r.” 

(’onnsel  I'or  (h*l\*ndant>  ( coat  innin.i;)  :  -“he*  was  simtdy 
reterriim'  to  what  aj»p(*a!'ed  on  tlie  I’ai'c." 

The  \Vitm*ss :  “  1  was." 

The  Sp(*cial  Mast(*r:  “'That  is  a  c(nicliision  fi-oni  the*  ti,^’- 
ur(*s.  It’  h(*  had  made*  any  .statement  that  Mr.  Mo(*hs  made 
at  the  time*  in  connection  with  lh<*  lieiires.  it  would  Ik*  com¬ 
petent,  Init  lie  nndeitook  to  >ay  what  tin*  li,i;ur(*s  went  to 
show.” 

C’oimsel  tor  det‘(*ndants ;  “All  rieht.*' 
l^v  eoniisel  t  or  d(*iendant'' : 

‘‘Th  Do  von  r(*call  that  Mr.  Moe*hs  wint(*  this  it(*n!,  ‘due 
d.  d.  M.,  S  cV:  T.  .$.‘kl  15.44’  and  mad(*  any  >tat(*nient  with 
respeet  th(*r(*to.”’  “A.  I  do  r(*(*all  that  Ik*  wrote  the*  item 

and  that  he*  made*  the  stat(*m(*nt  that  tin*  amount  of  $3,1 15.44 
was  due  him  on  aeeount  of  tlie  S  T  Street  properties.” 
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•*(J.  Ml-,  (’arroll.  you  t(*slilic(l  that  at  the  same  time 

a  statoinont  with  rorcroiicc  to  '['  Str(‘(‘t,  similar  to  that  with 
refcM’iMici-  t(»  S  St  l  oot  wa>  haii<lo(l  to  Mr.  Moel>s.  1  will  ask 
you  to  i<loutity  this  |»aj*oi’  ami  to  stato  wh(‘th(‘r  or  not  that 
was  tho  paiK-r  that  wa>  haiidod  to  Mi‘.  Moehs,'”  “A.  This 
])ajM*r  which  yon  hand  iiio  i>  tho  ono  handed  to  Mr.  Mo(‘l)s.” 

I  notice  certain  hunro-  in  load  pencil  appcmrini;'  on 
th(‘  socniid  >hoct  hoih  in  the  trout  and  hack  thereof.  Will 
yon  >tato  in  who^o  handwi-it inn’  they  are.'"  “.\.  Those 
art*  the  linnro  of  tho  plaintiff.  Moohs." 

‘*<J.  All  of  them.  M  !•.  ( ’ai’i’oll  .'  Look  at  them  eare- 
844  fully."  “A.  Ail  td’  tin*  linni't*-;  in  lead  pencil  are 
thosi*  ot  the  j»laintitt.  Moohs." 

I  iioyloctod  to  a>k  you  ahont  ec'rtain  lii*’ures  ai)pear- 
inn  on  tin*  hack  of  tin*  s«‘cond  slu*(‘t  of  the  statem(*nt  with 
r(‘fort‘nce  to  S  Street.  W’ill  von  state*  in  whose  handwrit¬ 


ing 


lev  are.’"  *‘.\.'rho>o  are  niv  linnros." 


('onn>oI  foi’ d(‘fondant -  :  •  *  Xow.  I  ofP*r  tin*  >tatom(*nt  .in>t 
i(h*ntirn*d  hy  the  witno-s  a^  heinn’  a  >tatonn*nt  (d*  i'(*nts  and 
di>hni  >onionts  a^  to  Sti  oci.  and  ask  that  it  lu*  marked." 

(’ommol  for  plaintitf:  ‘'ho  ytni  offer  it  for  the  ^ame  ]nir- 
))oso  as  tho  otln-r  >tatoniont 

( 'onn-ol  fur  defendant-  ;  “  l-’or  tho  same  purpose*.  ye*s." 

'rin*  pap«‘r  roft-ii’etl  to  wa-  thoronpon  marke*el  “Defend¬ 
ant  *s  l-lxhihit  Xo.  ‘J. * ' 

The  iedleovinn  are*  note.-  freein  it  : 

AedeS  o/  I  )t  I )  iiflc  II  i  s  I'..iJilhit  A  o.  '2. 


( 4’ype*writt(‘n  paper  on  two  >hoe‘t-.) 

d  his  jiape'i’  i>  hoaele-d  l’ie‘ini-o-  L  dh-dS  d'  St.  X.  W.  din* 
e*ntrie*>  pniport  to  he  di-hnr>e*nn*nts  to  May  I’S.  llMh,  and 
are*  totalled  at  Sd.:’)47.d4  on  tin*  >ocond  she*e*t,  ine*lndin,n  in- 
te*re*>t  eni  dniie*  1.  llMd.  to  Jmie*  1,  1!M(),  whie-h 

eh*fe*ndant  11.  IL  ('ai’redl  to-tiliod  was  tin*  inte*re*st  on  .Mi’s, 
(dirredl's  inve*>t!nont  in  tin*  hd.  Ih-low  the*  feieitinn  on  the 
see-oinl  jeane*  is  a  r(*ca]>itnlation  ed*  “Kontals  :s4,(H)e.t)0 — ox- 
peii.-e  Sd».:U7.L’4- La  1.  si;.dl).7t*. "  ddn*re*  is  an  e*ri’e)r  in  the 
feeotinii’of  oxpe*n>e‘s.  which  >honhl  1m*  $.‘).d)lLd4.  I’^reem  this 
sheenhl  h(*  eloeluctod  .'fidd.lM)  halailce*  paid  eUl  ae-e-eelint  e)f  plir- 
ehase*  pi’ice*  ed’  lot.  le*a\inu  tin*  corre*ct  femtini*’  e)f  e*.xt)e*nse*h 
$d,l!77.*J8.  The  ex})ense  items  inelude  some  not  included 
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ill  ^Irs.  (’lUToll's  l)()()k  iiiid  not  allowed  by  the  Master 
845  and  some  l)(‘lon,i>Mni»‘  to  tin*  S  Sti'eet  jiroperty  and 
d(‘alt  with  there,  and  also  omit  some*  alloW(‘d.  For 
the  omissions  should  h(*  added  F(‘ak(‘  eoal  8«).4h.  F(‘ake  eoal 
l)ov(‘  eoal  811)7. hi),  or  ;i  total  ot*  81  lh.4i!.  Tlnna*  should 
he  <Iedn('t(Ml  ('onnolly  817.1)7,  ami  81 '*-<>7),  li.uhts  8*k9h,  watm* 
89. Ot),  eoal  8ti4.19,  intei(‘st  8t'9.00,  <‘oal  849.75,  int(‘rest  81  <^9 
(8d()5  less  81->5  a<ld<‘d  to  M  i  >.  ('ain'olFs  di.-hnrsmneids  hy 
^fastm’),  a  total  oT  8-'>'5.|(5,  which  with  tin*  it(*m  of  8472.50 
interest  on  cost  of  lot  aUo  de(lncte(l  leavt's  th(‘  eon’(‘cted 
dishiirsimumts  8*2, 521). 72.  as  in  Mrs.  (kirroll's  hook  as  eor- 
rected  hv  the  Master  in  notes  to  F.  (1.  (7.  Xo.  2. 

Bv  eonnsel  l‘or  derendants: 

“Q.  Were  those  lienrc's  on  th(‘  'T  St  reed  statmmmt  made 
at  the  sani(‘  tinu^  as  th(‘  liyniars  ap]»earine,‘  on  tin*  S  Street 
statimumt  “A. 

Foiinsel  for  diOendant.^ :  “'The  Ma.-tcr  sime(‘>ted  that  I 
(‘n(jnir(‘  alM)nt  tiies(‘  limiro  in  <lctail.  I  >honld  think  that 
would  h(‘  moi‘(‘  a  mattei*  of  account ijiv.  and  while  1  had  not 
})lanned  to  ,e'o  into  that  jioinl  at  this  lini<‘.  1  snpjHJse  I  can.” 

The  S|)(‘cial  Mastei*:  “Xo.  I  di  1  jiot  mean  to  sni^n’est  that 
yon  slionld  eminire  about  the  details  (•!'  tlie  tiynres  from  an 
aeeonntin.n'  standpoint,  lait  to  sneuc^t  that  it'  yon  wantcMl 
them  to  ifo  in  to  (*\  id(‘nce,  \'on  wonhl  have  to  intei'roi;at(‘  tin* 
witness  about  them,  tt»  estah!i^h  \vhate\<*r  t'acts  yon  miuht 
want  to  (‘stahlish  in  connection  with  them,  hecanx*  other¬ 
wise  they  would  not  liavt*  any  phu'e  as  evidinKu*  in  connee- 
tion  with  the  main  paper.” 

Counsel  for  plaintiff;  “l*]xc(‘pt.  Mr.  l)(*nt,  they  would  he 
evidenee  that  that  pajun*  had  been  called  to  the  atteidion 
of  Mr.  Mo(4)s.” 

(huinsel  foi' def(‘ndants :  “h'liat  was  iny  idea.” 

84G  Counsel  foi-  jclaintiff:  “'TIk*  I'aet  that  hi<  hand- 
writin.n’  apixsai's  on  the  papei'  allows  that  Ik*  (*anie 
in  eontaet  with  tin*  paj»er." 

The  Special  Master:  “4'he  witnes.-  t«‘stili(“s  to  that.” 

Counsel  for  def(‘ndants:  “And  my  idea  was  that  it  was 
corroborative*  of  that  testimony.” 

Counsel  for  ])laintiff:  “Exactly.” 

Counsel  foi‘ d(‘f(‘ndants :  “And  as  I'ehnttine,’  tin*  stat(*ment 
of  Mr.  Moehs  that  he  had  not  had  any  such  accounting,  or 
had  any  accounting.” 
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"I'lie  Special  ^Faslrj-:  “I'oi-  lliat  purpose,  yes.” 

(/oiinsol  for  plaintilT:  “It  may  In*  moi’e  eoiiveiiieiit  I’eu* 
him  to  taki*  up  the  aeroinitinn'  reatiu’e  S(*parately,  and  T  su})- 
])os(*  that  is  his  i«lea.” 

l>y  the  Special  blaster: 

“(J.  What  are  these  Tmiiri's  on  the  hack  ot*  Kxhibit  Xo.  ‘J, 
the  T  Street  property.’  (’an  you  tell  us  what  statement 
thev  were  made  in  e(mm‘etion  with.’”  “A.  Yes;  thev  were 
mad(*  in  couiiei  tioii  with  Mr.  Moel.>s’  hill  showing  the  cost 
of  the  hiiihliims.” 

By  eounsel  for  plaintiff: 

Whose  limires  aix*  they  “A.  Mr.  Moebs’,  certain 
additional  items  that  I  am  unable  to  identify.” 


By  the  Special  Master: 

“(J.  Ma<le  at  th(‘  >ame  time  with  that/" 
made  at  the  same*  time. 

Bv  counsel  l\»r  deteiidaut>: 


A.  \ es ;  a 


“(^|.  Stati*  whether  or  not  at  that  conversation  there  were 

liuiiri'S  mad<*.  as  between  naui  and  Mr.  !Moebs,  with  an  idea 

'  * 

of  arriving  at  tin*  auuumt  <lue  to  either  one  or  the 
S-t7  otlu“i‘  on  acn'oimt  of  all  the  properties  mentioned  in 
the  bill  of  comjhaiut  /" 

Counsel  for  plaintiffs:  “Boii’t  you  think  he  should  say 
what  was  said  /” 

d'he  Special  Ma>ter:  “'fhat  «jiu*>tiou  is  all  right.  It  is  a 
preliminaiy  (lUestion.” 

(’ouns(*l  for  <h‘feuda  ut>  :  ‘A’<*>." 

“A.  The  object  of  the  meeting  was  to  balance  tin*  ac¬ 
counts,  tlu*  plaintiff  couteudiug  that  c<*rtain  sums  of  money 
were  diu*  him  on  aia-oimt  of  having  built  various  piec(‘s  of 
propi*rty  and  I'ecogiiiziug  hi"  indebtedness  to  llari*v  and 
Louis  (.’ai'rolb  thi"  met'tiiig  was  foi-  tin*  pur])ose  of  sub¬ 
mitting  account^  and  elfectiug  a  M‘ttleUR‘nt.  The  propei*- 
ties  were  taki'ii  up  as  tli«‘y  W(‘re  handh*d,  individually.  Xo 
commissions  were  di."cu."."(‘d  on  the  properties,  S  Street  and 
T  Street.  Mi*.  ^lo(*bs  at  that  time,  as  prex’iously,  had 
manifested  little  or  no  interest  in  the  way  of  prolits,  he  say- 
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iiig  that  they  wduhl  in  any  (*vont  ho  small,  aiul  that  there 
was  no  market  t'or  the  |)i*o})erty,  we  eould  not  sell  it,  and 
so  forth.  I  mi.i»ht  add  that  a  io*(‘vions  statement  of  rents 
and  dishnrsenumts  had  been  snhmitted  to  Mr.  Moebs  and 
disenssed  with  him.'” 

“(J.  As  to  whieh  })i’0})erties ? ”  “A.  S  Street  and  T 

Street,  whieh  statement  showed  a  delieit.  As  I  say,  the  pur¬ 
pose  of  this  nu‘etini»'  was  to  (‘a(‘h  one  })rove  his  accounting 
and  have  a  scdt lenient,  and  we  agre(‘d  on  everything  until 
we  got  down  to  th(‘  'hwelfth  Street  property,  on  which  Mr. 
Moebs  wanted  to  chargt*  15  ])(‘r  cent  commission,  which  I 
was  not  agreeable  to.  Ih'  stated  that  inasmuch  as  we  had 
charged  him  15  ]>er  (‘ent  commission,  that  he  thought  it 
was  fair  that  he  bo  ])aid  a  like  amount,  and  the  conference 
endeil  about  I’J  o’clock  at  night,  with  the  agreement  that 
we  would  both  think  it  ovi‘r,  on  the  15  per  cent  basis.  I  was 
to  get  some  information  from  the  (leorge  A.  Fuller  Com¬ 
pany  and  some  othei*  builders  as  to  what  profits 
S4S  th(‘y  charg(‘d,  and  was  to  s(‘e  him  at  a  later  date.” 

**Cb  When  did  yon  n(‘xt  h(‘ar  from  Mr.  Moebs?” 
“A.  Aft(‘r  this  convm-sation 


erties ! 


“A.  You  nu'an  with  refei’eiice  to  these  prop- 


“Q.  Yes."  “A.  1  never  heard  from  him  any  more.  He 
agreed  to  got  togethm-  with  me  but  he  did  not  keep  his 
promise*.  ” 

State  wlu*ther  or  not  the  bill  was  subseeiuently  filed 

without  anv  further  notice  to  von?"  “A.  I  had  no  notice 

•  * 

whatever  of  it.” 


ments 


W(*re  these*  tigure‘s  a p] tearing  on  these  two  state- 
that  have*  be*en  e)ffe‘re*el  and  roceiveel  in  evidence, 


made*  with  that  ieh-a  iu  mind 


that  is,  in  ai’riviug  at  a  bal¬ 


ance  e>f  yoU!’  varioii'^  ae'e'ounts “A.  N5*s.  Theses  pa¬ 
pers  etniy  form  a  part,  pe*i‘hap<,  etf  all  etf  it.  There  are 
some*  othe*r  ligui’e*s  going  to  show  e*osts  and  set  forth  on 
etther  buildings.” 

AVe  will  ceune  to  tlietse."  “A.  P>ut  that  was  the  idea, 
and  this  was  Mr.  Moebs’  liguring,  and  I  diel  certain  hguring. 
AVe  were  in  ae*e'e)i*el.  Thei'e  is  net  elispute  on  the  ligures  that 
1  know  etf.  At  the  time  these  statements  were  submitted,  I 
hael  an  aeleling  sheet  list  eif  all  rents  receiveel,  supported  by 
a  number  of  real  estate  agents — you  know,  the  usual  state¬ 
ments  that  they  send  along.” 

3S— 4445a 
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“Q.  Do  you  know  wliat  bocniiu*  of  tlioso?”  “A.  T  should 
liavo  llioin,  !)S  per  cont  ot‘  llioin,  now.  Mrs.  Carroll,  I  bt*- 
lievo,  lias  tln'in.’’ 

And  they  caji  bo  rni'iiisliod  "  “A.  If  noed  bo.” 

“(J.  ( ( ’ontinnin'-i-:)  Winni  tlio  aooount ino’  for  those 
840  rents  and  ])rolits  ooinos  u|).'”  “A.  Yos.” 

(Koo.  3b3-();)  Prior  to  tln‘  ac-tual  (‘onst ruction  of  S 
Street  Mr.  Mo(‘bs  made  an  estiniat(‘  as  to  the  cost  of  the 
erec'tion  of  that  apai'tinent.  It  was  83,01)0.1)0,  total  cost  of 
buildine,’.  A  h»an  was  seeui'(‘d  on  “S"  Street.  Ylu‘  amount 
was  83,000.  It  was  secio’ed  by  a  first  trust  on  tin*  buildinu,' 
and  li-munds.  Asked  what,  if  anythin^’,  Moebs  said  as  to 
tin*  boi-i’owinii'  of  83.000  on  the  security  of  “S"  Street,  In* 
repli(*d  ‘It  was  well  iinderstooil  that  the  sum  of  83,000  was 
to  cover  the  cost  of  tin*  buildinu’.'  .\sk(*d  if  Mo(*bs  so  stat«‘d, 
he  answered  ‘lie  did,  and  so  named  the  amount  to  be  bor¬ 
rowed.' 

(iu‘c.  3(II)-70:)  Sonn"  tinn^  aft(*r  tin*  completion  of  S 
Strei't,  Mr.  Moebs  furnished  to  him  a  stat(‘nn*nt  ])urport ine,- 
to  show  its  ('ost.  I’hx'hibit  d.  d.  Mo(*bs  A-1  is  tin*  orii^inal 
statement  handed  him  by  M  ?•.  Moebs. 

Xothine'  accom]>anied  tin*  statement  in  the  way  of  vouch- 
ei’s.  Asked  if  any  disi-ussion  was  had  conc«*rnine’  tin*  sann*: 
In*  r(‘])li(*d  he  askc'd  for  c(*i‘tain  vouchers  to  hi*  furnisln*d 
that  In*  niieiit  clu*ck  up  the  cost,  not  all  of  tin*  voucln*i's,  but 
c(*rtain  ones  In*  thinks  of  hardwart*  in  this  cast* — but  cer¬ 
tain  vouchers  In*  I't'i picsted,  which  Moebs  promised  In*  would 
send.  Asked  if  that  was  all  the  discussion,  he  said  In* 
thought  that  was  the  oin*  Moebs  tlenied,  but  those  are  his 
writing’  and  t’maires;  certain  nann*s  and  tieurt*s,  both  in  the 
handwritinu’  of  Moebs.  'fin*  statement  does  not  include  the 
bill  of  the  Carroll  I’di*cti‘ic  Ctunpany. 

At  tin*  tinn*  of  tin*  rendition  of  that  stat(*ment  Moebs  was 
iiKh*bted  to  the  Carroll  lah'c.  ( ’<>.  for  (*<iuipnn*nt  furnished 
or  installed  in  other  pi‘op(‘i1  ies  than  tin*  oin‘s  in  «iin*stion. 
Asked  to  statt*  whetln'r  or  not  at  or  about  that  tinn*  In*  la*- 
<{U(*sted  that  Moebs'  iinh*btedness  bi*  ])aid  to  the  Car- 
830  roll  I’dei'ti’ic  Co.:  In*  repTn'd,  V(‘s,  on  several  (»c(*a- 
sions  reipu'sts  weia*  made.  Asked  what  response  he 
i‘eceivi*d :  he  said,  Wt'll  may  be  at  tin*  same  tinn*  tln*y  mot  a 
])artial  s(*ttlement,  but  Mo(*bs  said  at  times  this  excess, — 
referrinu'  to  a  sum  tiU'ia*  of  8338.88, — should  be  credited  to 
his  account,  give  him  credit  for  it,  inasmuch  as  he  had 
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spent  liial  out  oT  his  own  pocket.  The  $558.88  he  refers  to 
is  the  excess  over  and  above  the  $5,000  estimated  cost  he 
refers  to. 

“(J.  rjKui  that  statement  from  liim,  what  was  done,  if 
anvihini;- "  “A.  A  tentative  credit  was  <*’iveii  him  and 

cliarii'ed  to  the  definidant,  Frances  (i.  (''arroll.  A  credit  for 
that  amount  was  ei’edited  to  M(H‘hs  and  chan**ed  to  Frances 
(f.  ('arroll  in  the  hooks  of  the  ('arroll  Electric  Company.” 

“(J.  Was  that  mitrv  made  in  the  rei>‘ular  books  of  the 
('arroll  Ehu-trie  ('ompany.”’  “A.  In  a  sus])ense  account. 
I  instructed  our  auditor  at  the  time  to  inive  this  credit  and 
to  mak(‘  this  debit,  and  I  tind  that  he  did  so.” 

Counsel  for  defemlants:  •‘d'he  defendant  now  oilers  the 
pa})er  already  marked,  as  his  own  exhibit.” 

Bv  counsel  for  defendants: 

“(j).  Will  you  ichuitify  the  ])aper  that  I  now  hand  you, 
Ml*.  ( 'aiu'oll ’  “A.  It  is  marked  ‘('E('  Xo.  1  for  identiti- 
eat  ion. 

“(,).  What  is  it  !"  “A.  d'liis  is  a  copy  or  th(‘  ori^’inal  of 
th(‘  suspense  ac(‘ounl  alVectiin;’  tin*  properties  in  this  suit.” 

“(J.  \'(ui  say  ‘c<»py  or  oi-ii;i nal. '  1  am  ind  c(*rtain  whether 
this  was  furnislK'd  as  a  trin*  cop\’  or  furnished  as  the  orig¬ 
inal.” 

'The  Special  Master:  “My  i'(‘colh‘ct ion  is  that  it 
851  wa>  tin*  original  ledg(‘r  sluH‘t ;  I  am  not  (*ertain.” 

“A.  1  am  not  c(‘i‘tain." 

d’lu*  Special  Master:  “1  do  not  think  that  was  the  orig¬ 
inal.  I  think  that  is  a  co])y." 

Tin*  Witness:  “1  saw  a  blue  she(‘t,  a  h‘dg(*r  sheet  just 
like  that  (indicating)  only  blue,  liku*  this  one  (indicating).” 


By  counsel  t«»i‘  defondants: 

“(^|.  In  wlio^e  handwriting  is  that,  Mr.  Carroll?”  “A. 
ddiat  is  in  tin*  handwriting  of  onr  fornu*!’  auditor,  Charles 
Weschh*r. 

“(j).  Is  Mr.  W(‘schh*r  living  at  the  pr(‘sent  time?”  “A. 
X"o :  In*  is  d(*ceas(*d. 

“(J.  Wh(*n  did  In*  dii* 

'Tin*  Sj)(*cial  .Mast(*r:  “Sinci*  tin*  r(*f(*r(*nc(*  in  this  case, 
wasn  t  it ; 

('ounsel  for  defendants:  “  Ves.  State  aiiproximately  if 
vou  can." 
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“A.  A  little  more  than  a  voar  au’o,  it*  mv  reeolh‘etiou 
serves  mo  correctlv. ’’ 

(.‘oiiiisol  t*(»r  dot'eiidants :  ‘*I  olfcr  tills  paper  already 
markt'd  ‘(’Mi*  Xo.  1  for  ideal ilical ion*  and  ideatitie<l  hy  Mr. 
Carroll  as  either  the  orieiaal  or  a  eojiy  of  th(‘  so-ealled  sus¬ 
pense  aeeonat,  and  ask  that  it  he  received  in  evidence.” 

Counsel  for  plaintiff:  “1  v.ill  have  to  have  the  question 
first  settled  as  to  whethei*  It  is  the  original  or  a  coiiy.” 

]>y  counsel  for  defendants: 

“Q.  You  can  find  that  out,  can  you  not,  Mr.  Carroll?” 
“A.  AVe  looked  for  anotiuu*  shec't  on  it.” 

So-  Yhe  S])ecial  Ma>t(‘r:  “d'he  iiajicr  is  received  in 
eviihmce,  suhji'ct  to  the  right  of  coun>el  to  in>pect 
the  original  hooks,  and  th(‘  production  of  the  original  ac¬ 
count,  if  found,  and  >uhject  to  tin*  right  of  counsel  to  make 
any  further  ohjecdion  to  this  copy,  in  the  event  no  original 
is  found.” 

examination  being  continued,  the  witness  stated:  After 
the  coniph‘tion  (d*  S  Stri'ct  and  prior  to  the  liling  of  the 
hill  in  this  ca>e  an  attempt  wa>  made  to  elfect  a  sale  of  that 
]»rop(‘rty;  it  was  li-ted  with  sevi*ral  real  estate  dealers. 
There  was  an  agremneiit  hetweeii  him  and  Moehs  as  to  the 
prie(‘,  that  it  should  Ik*  sold  at,  what  Moehs  thought  they 
could  g(‘t  for  it.  Moehs  li>ted  it  with  sevcu'al  real  estate 
people,  and  if  hi''  memory  servt‘s  him  cori'eidly,  there  was 
at  h‘a'^t  oin‘  negotiation  with  a  prospective  purchaser.  All 
of  that  was  at  the  hogimiing.  'I'Ik'V  wcm'c  sure  of  selling  it 
right  away,  and  niO''t  of  the  activity  was  after  the  building 
was  finished,  i-ight  away.  The  ])roperty  was  never  sold 
however,  until  after  th(‘  liling  of  the  hill  in  this  case;  it  was 
sold  tlum  by  tilt*  tru>t(‘es  appointed  in  this  cause. 

i  loH'.  oTl-G:)  'flh‘  iH'Xl  negotiation  Ixdwecm  witness  and 
Moehs  looking  to  the  purcha^i*  of  any  lot  of  ground  for  the 
erection  of  a  building  wa'^  Just  prior  to  June  J,  IJIG.  lie 
refreshes  his  i{*eolh‘ct ion  fiann  the  stub  of  the  check  of  Mrs. 
Carroll  >howing  tin*  dat(‘  on  which  she  ])aid  for  the  lots. 
"Idle  ]>urcha>e  ju  ici*  was  rr'J.hno.  A<ke<l  from  whom  he  first 
heard  of  the  lots.  Ik*  s;iid  Mr.  Mo(*hs  or  Mr.  Iiawlings;  he 
was  not  .''lire.  A>k(*d  to  >tat(‘  anv  negotiations  had  lx*- 
twe(*n  him  and  Moehs  looking  to  the  i>ur(‘hase;  he  said  Mr. 
Moeijs  sugg('stiHl  the  lots  were  very  cliea}),  there  was  a 
chance  to  put  up  twin  dats  and  make  some  money  out  of  it. 
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Asked  ii‘  Moel>s  stated  tlu‘  teniis  upon  wliieli  it  eonld  be 
l)iiilt;  he  answered,  “Ves;”  Aloebs  stated  that  he 
Sod  would  l)e  williuii.’  to  su})ei-intend  the  ]>uilding  of  it, — 
build  it.  He  would  lx*  williiie,’  to  ])uild  it  and  they 
would  sell  it  and  derive  ]n’olits.  He  would  get  his  fee  out 
of  it  in  that  inannei*.  He  stated  furtlier  that  he  thought 
th(*v  could  g(‘t  a  loan  that  would  he  suflicient  to  build  it.  In 
fact,  that  was  detinitely  undei’stood,  that  a  loan  could  be 
secured  from  *Mr.  liawlings  in  a  sum  ecjual  to  offset  the 
entire  cost  of  th(‘  building.  Asked  what  was  ^loebs’  esti¬ 
mate*  of  cost  of  th(‘  (‘I'ecticui  (»f  the  apartments,  he  replied, 
Moehs  estimat(‘d  that  th(‘v  (*ould  he  built  for  verv  close  to 
$5,001)  (“a(*h,  hut  as  he  statcxl  at  the  time  in  order  to  ])lay 
safe  “We  will  ask  leawlings  foi-  $5,500  each."  The  T  Street 
lots  were  ])ur(‘has(‘d  and  paid  for  by  the*  d(‘f(‘ndant  Frances 
(J.  Farroll;  with  her  mon(‘y;  out  of  h(‘r  sole  and  sejearate 
(‘State;  by  a  ch(*ck  dale(t  .luiie  .*),  1015,  payable*  to  l'b*ank  T. 
Rawlings,  di’awn  em  the*  Washington  Southern  Bank.  Sub- 
serpiently  a  loan  of  $11,000  was  se‘cur(‘d  on  the  two  build¬ 
ings.  He  negotiate'el  the*  loan,  principally;  through  Frank 
T.  Rawlings  Fo.  Aske*el  the*  purjeose*  of  securing  a  loan  of 
$11,000,  he  said  to  build  the*  two  buildings. 

Asked  to  state*  wh(*th(‘r  or  not  the*  T  Street  pro])erty  was 
]>U7’chase*d  and  the*  buildings  (‘r(*cted  thei’eon  as  a  result  of 
any  prior  undei’standing  b(*twe*en  hims(‘lf  anel  Mr.  Moebs 
of  a  common  pai'tne‘i’ship  lookiiig  to  the*  ])urchase  of  various 
sites  foi-  building  purposes;  he*  i‘(*plied,  “Xo;”  no  such 
agi‘eement  was  (‘vei*  disemsseMl  or  made*;  each  of  these  trans¬ 
actions  were  hanell(*(l  individually  as  they  came*  up.  Asked 
“ind(*})(*n(l(*nt  of  e‘a(*h  other”  he*  re]>lie*d,  “independent; 
absolutel  V.  ” 

The  i)lan  of  con."! ruction  as  to  'f  Sti*(*(*t  was  similar  to 
that  of  S  Sti‘e*(‘t.  Asked  what  if  any  eli ff(*r(*nce  there  was 
b(‘twe‘en  them,  he*  said,  on  the*  S  Slr<*et  only  the*  front  part 
was  excavat(‘d  for  a  basement,  while*  on  thej  T  Street  both 
the  front  and  the  r(‘;ir  were*  e*xcavated,  and  two  rooms 
854  built  in  on  the*  T  Stree*!  that  did  not  prevail  on  the 
S  Str(‘(‘t  c.ase.  Asked  if  he  had  anv  conversation 
with  ^ro(*bs  as  to  wh(‘ther  or  not  that  would  make  T  Street 
cost  more,  he  i‘ei>lie*<l  if  he  i*ecall(‘d  coi’i'ectly,  Moehs  stated 
that  the  Building  l)(‘partment  had  r(*(juired  him  to  put  a 
concrete  slab  over  the  boiler  room;  that  that  was  not  an¬ 
ticipated  at  the  time  of  his  $5,000.00  estimate  on  S  Street, 
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and  on  that  a(‘(*nunt,  and  on  acooiiiit  of  the  fact  that  he  was 
going  to  excavate  on  tlie  T  Sti’eet  Imildings  for  those  two 
rooms,  tli(M’(*  W(ndd  he  additi<»...d  (‘xpeiisi*.  Asked  if  Moeh 
stated  wheth(‘r  or  not  the  $1  |,of)0.()()  to  Ik*  hori'owed  would 
cover  tile  (*ost  of  erection,  Ik*  an<\\t*r(‘d.  “lie  did.  lie  made 
an  estimate  out  prior  to  asking  for  tlu*  loan,  and  his  osti- 
/nate  was  .$1 1  ,()()I).(M)  foi-  tin*  hnildings  coiiiph‘t(‘. ' ’  Moehs 
made  that  (‘stimate  to  him.  .\sk(‘<l  if  it  was  written  oi‘  ju^t 
verbal,  lu*  answ(‘red  it  was  V(‘rl)al. 

“(A  Was  that  (*>timat(‘  submitted  bv  vou  to  Mi*.  l\aw- 

V  «  • 

lings  wh(*n  you  n(*gotiated  for  the  ham.'”  “.\.  Xo,  Mr. 
hbiwlings  was  of  the  opinimi  that  it  wouhl  eo>i  mon*  than 
that.” 

Counsel  foi*  ]>laint i If :  “I  do  not  think  that  is  comp(*tent  — 
Mr.  Kawlings'  opinion.” 

The  Sp(‘cial  .Master:  “Von  mean  .Mr.  IJawlings  told  you 
that?” 

The  W’itnes^:  ‘‘Xo.  I  ni<‘an  that  I  >nppo>ed  he  thought 
that.  Yaw  know  they  d(»  not  n-nally  loan  all  tin*  building, 
t  tf  eoiir-'o  he  ihoiight  il  WU'  wnrlli  ."M  nineli  or  he  would 
not  have  loain*d  as  imn*h  as  he  did.  .Mr.  .Mo<‘b>  told  him 
about  what  it  wouhf  co>t.  'That  is  a  mere  .supposition  on 
my  part,  however.  He  did  not  tell  im*.” 

'riie  Sp(‘cial  Ma'^t(*r:  “That  may  go  out.” 

Counsel  for  d(“fendant s :  “  \’es.  'riiat 
]K*tent.” 


not  com- 


After  the  completi(m  of  the  V  St  I’eet  premi.'ses  they 
W(*r(*  n‘nt(*d  through  real  (*state  agents:  he  thinks 
Thos.  d.  Fisln*!*  lir.Nt,  ainl  tin*  Salisbury  ('ompaiiy  they 
r(*nt(*d  it.  .An  account  was  kept  by  Mrs.  (’arroll  of  iln* 
r(‘nts  and  disburs(*m(‘nts.  .Mr.  Moi'b.s  re(pi(*st(*<l  a  stat(*- 
ment  of  them  twici*:  and  on  b(>th  occasions  he  was  givc'u 
OIK*,  d(*f(*ndant  \s  I^xhibit  is  tin*  .statement  handed  Moobs. 
Ask(‘d  if  on  (‘itlii*!*  of  tlK'.se  occasions  did  .Mo(*b.'>;  i*.\])n*ss 
any  dissat isfact ion  or  havi*  any  obj(‘ction  to  tin*  statement 
of  such  rents  and  disbni’si'UK'Ut s  mad(*  to  him;  he  r(‘prH*<l 
“Xot  in  tin*  accounting.  I  couhl  mb  say  it  was  dissatis¬ 
faction.  It  was  disap|.)oint nK‘nt  that  the  property  had 
been  rented  and  did  not  carry  th(*ms(*lvi*s — that  the  outgo 
was  greater  than  the  income  at  tin*  tiim*  the  first  statement 
was  rendered.  The  second  statement  would  show  that  a 
ju’oiit  had  accruetl.’’  Asked  by  the  Special  Alaster  (quot- 
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in^U‘)  tlu*  siH'oiid  stal('in(‘nl  is  tlu*  oik'  wliicli  you  have 

produced  ]i(‘r(‘",  ht‘  rcplii*d  “Yes.” 

(l\ee.  570-812:)  II(‘  la^pt  iu  touch  with  tlie  const  ruction  of 
the  S  and  'V  Sti*et‘t  pro})erties  as  they  ])i’oiL;-ressed ;  l)y  visit¬ 
ing  them  fre(jU(*ntly  and  going  througli  the  1)uildings.  He 
made  suggestions  as  they  W(M‘e  und(‘i*goiiig  construction. 
Asked  to  state  in  a  geiu'i'al  v  ay  just  how  he  did  so,  he  re- 
j)lied,  “Oil,  1  discussed  the  coiistrm'tion  of  the  work  with 
Air.  Moc'lis  and  with  tlu*  foia'inau,  and  made  suggestions 
that  in  my  mind  wc'ih*  impcu-taiit  things.”  A  man  hy  the 
name  of  X(‘(‘l(‘y  was  actually  snperint(‘ndlng  tlu*  construc¬ 
tion  of  tlu*s(*  huildings.  11(*  was  tlu*  superint(‘nd(*nt  of  both 
the  S  ik  Sli(‘(‘t  huildings.  Ih*  was  a  sort  of  general 
mechanic.  Ih*  knows  of  his  own  knowh'dgi*  that  Mr.  Moehs 
did  not  sp(*nd  all  of  his  time  .at  those*  two  huildings  while 
they  w(‘i*e  h(*ing  const laicted.  From  what  lu*  observed, 
Moehs  gave*  oi-(h*i‘s  to  tlu*  foia'inan  or  su])e*rinte*ndent. 

Aske*d  hy  tlu*  Spe-eaal  Maste*!’  if  Xe*eh*y  was  a  r(*gular 
85(1  fo]‘eman  of  Moehs';  Ik*  la  plied,  “Ve‘s”:  Mr.  Moe*hs’ 
hi-otlu'r  was  also  sonu*  kdnd  of  a  fore'inan  or  superin- 
t(‘nele*nt  ;  lu*  was  on  tlu*  job.  Somelinu*  ai‘l('r  tlu*  e'omple*tion 
(*f  Y  Str(*et,  .Moehs  furnished  1o  him  a  stati'uuait  purpoid- 
ing  to  show  the*  e*ost  (»f  the  (‘r(*ct i(Ui.  Ih*  idenlifu's  “Exhibit 
d.  .1.  M.  ~l2”  as  tlu*  original  statenu'iit  furnislu*d  to  him 

hv  Mr.  Moehs.  ’Xothing  in  the  wav  e»f  voue'h(*i*s  we*re  sub- 

^  • 

mitte*d  along  with  tlu*  s1at<*ment.  It  was  discussed  h\"  liim- 
s(*lf  and  Mr.  Moehs.  Askeul  what  was  the  diseaission;  he 
i’ei)lie*d  it  was  sonu*thing  about  e-osts  and  the*  statements 
made*  that  this  statenu'iit  (‘ontains  e-ost  of  tlu*  ele*ctrical 
work  fe>r  holh  the*  Y  stree-t  and  tlu*  S  Stre*et  huilelings. 
.\sked  if  he*  staled  anything  about  the  total  e-osts,  did  he 
sav  anything  to  Me)(*hs,  what  was  the*  suhj(‘e*t  of  tlu*  cemver- 
sation,  he*  i'e*plie*d  ye*s,  tlu*re*  was  vei-y  much  said.  Asked 
what:  he*  replie*d  the*  statement  indieat<*s  that  tlu*  cost  was 
gr(*aie*i'  than  tlu‘  e'stimate*.  Askt'd  what  was  sai<l  he*tween 
them  about  that;  lu*  re'plied  lu*  did  not  reme‘mhe*r  just  ex¬ 
actly;  Aloehs  nnule*  sonu*  explanation  to  justify  tlu*  e*xcesses, 
he  sup])osed.  Ask(*d  if  lu*,  witiu'ss,  made*  any  expression 
ce)nce*i‘ning  tlu*  te>tal;  he*  said  he*  nuuh*  some  e‘X])ression  of 
sur]u'ise  that,  afte*r  geung  thi-oiigh  a  thing  three  times,  they 
shoulel  still  rnis-lire*;  lu*  re*me*mhe‘i‘(*d  that.  Askeel  what  he 
meant  hv  mis-lire*;  he  saiel  he  nu*ant  that  the  cost  exceeded 
the  estimates,  even  witli  the  allowance  that  Aloebs  wanted 
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ill  till*  first  ])lace,  tlu*  allowaii(.*(‘.  TIr*  total  cost  in¬ 

cludes  the  hill  of  the  (’arroll  Kloctrie  ('om])aiiy  for  T 
Street.  Aski*(l  if  he  kiR*w  \vlR*th(‘r  or  not  it  included  tin* 
cost  of  electrical  work  on  S  Strei't:  In*  re])lied  it  was  so 
marked.  II(‘  had  stat(*d  that  the  other  statmiunit  about  S 
Street  did  not  include  it. 

'file  ])aj)(*r  was  (»ffi*r(Ml  in  r\  idrnce  on  behalf  of  defendant. 

At  tlu‘  tiiiK'  of  the  eoni])h‘tion  of  T  Str(*et  Mo(*bs  was  in¬ 
debted  to  tin*  ('arroll  Kh‘cti’ic  (’ompany  foi-  mechan- 
807  ieal  and  electrical  (‘«|ui])nn*nt  and  merchandisi*  other 
than  that  sn])plied  to  tln'sc*  properties.  At  oi‘  about 
that  tinn*  witness  i’(*(pu‘st(.*d  ])aynn*nt  fi’oni  him  on  ac(*ount 
of  said  indebt(‘dness.  Moebs  in  re])ly  re(pU‘st(‘d  that  the 
excesses  oi*  tin*  amount  over  and  abovi*  tin*  amount  of  tin* 
loan  on  tin*  'V  Str(*(*t  ])i‘o])(*i’ty  bi*  ap])Iie<l  as  a  er(*dit  to  his 
account  with  tin*  (’ai’roll  Kh*e.  ( ’o.  'fliat  was  doin*  by  ^-iv- 
inu'  !iim  a  tentative  credit  the  ‘^ann*  as  in  the  S  Street  ease. 
Asked  if  in  oi’der  to  yive  the  er<‘dit  any  ehar^e  was  ina<ie. 
In*  answ(*i’ed  tln*re  slionld  ha\'e  Imm'Ii;  he  >ln»nld  say  there 
was.  Asked  if  he  I'eealled  whal  if  any  i  Ji^t  laiet  ions  he 
.uavi*  in  tin*  matt(*r.  In*  said  In*  navi*  instrnetions  that  Mo(*bs 
b(*  cr(*dit(*<l  with  tin*  i*xei*sses,  a  ti'iitatixa*  credit,  and  that 
the  account  of  Franc(*s  (J.  (’arroll  be  chai'yed  with  it,  pi'inl- 
inii’  a  sale  of  tin*  ])ro])erty. 

Fxamin(*d  by  the  Masti'r,  In*  said  he  did  not  recall  the 
amount  of  tin*  proc(*eds  of  tin*  piece  et*  I'eal  prop(‘rty  In* 
stati*tl  was  own(*d  bv  Mrs.  (’aia’oll  ainl  sold,  lie  thinks  sin* 
irot  h'ss  than  'fhis  was  r(*(*(‘ived  sonn*time  dniane,- 

afti*r  tin*  receipt  of  ln*i-  cash  mon(*y,  $10,000  and  odd: 
he  ,<i’ot  about  $1‘J,000.  lb*  cannot  recolh*ct  (h*linit(*ly  whether 
IbiwliiiLis  ])]-o])os(‘d  the  'V  Stri‘(*t  jiurchasi*  or  Moelis.  lb* 
should  sav  In*  saw  both  Ibiwlinus  and  Moebs  about  the  sann* 
time,  lb*  was  thi'own  in  nnua*  or  h*ss  constant  touch  with 
thi*m  both  at  tin*  tinn*.  lb*  knows  that  Frank  bawlinu’s 
urii'ed  him  or  advised  him  to  lO’Lr’e  Mrs.  (’arroll  to  buy  these 
lots,  that  they  were  vei*v,  vei\v  chea]».  lb*  is  not  ])ositive 
as  to  who  tii’st  broiuiht  tin*  lots  to  his  att(*nti(ui.  The  S 
Street  ])ro])erty  was  not  tinisln'd  when  tin*  'V  Street  ])rop- 
erty  w’as  bouii’ht.  Moebs  linished  sometime  in  the  summer 
but  witness  did  not.  Witness  tinish(*d  w’ork  recpiired  to  be 
done  bv  the  Buildiiis:  Department  sometime  in  the  fall  of 
1913. 
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At  the*  s(‘ssi()ii  oi‘  July  !>,  at  wlik-h  Louis  1).  Carroll, 

was  also  ])ros(.Mit,  I  ho  diriH't  examination  of  the  de- 
Sr>8  Luidant  Harry  R.  Carroll  in  his  own  Ixdialf,  was 
resumed,  and  he  teslili(‘d:  The  lot  on  whieh  the  1215 
Tenth  Strc'et  a])artment  is  loeat(‘(l  was  diseov(‘red  hy  Moebs, 
who  called  it  to  his  attention.  A  ])lau  distinctly  different 
fi'om  any  oth(‘r  plan  they  had,  was  aiii’t*i‘d  upon,  as  to  tlie 
purchase  of  the  lot  and  cr(‘ctiou  of  a  buildiue,’  thereon.  In 
substance  th(‘y  were  to  buy  this  lot  and  c‘rect  this  building 
jointly,  that  is  each  having  a  50^  inter(‘st  in  it. 

“(,).  I  hand  you  what  pur))oi'ts  to  be  a  ])romissory  note, 

and  will  ask  vou  whos(‘  siiiuat ui’(‘  it  is.'"  “A.  It  is  the 

«  ♦ 

signature  of  th(‘  plaintiff,  Josi'ph  J.  Mot*bs." 

“(J.  For  what  was  this  note  givmi.'"  “A.  To  secure 
sullicient  funds  with  which  to  pui'chas(‘  th(‘  ground.’’ 

In  what  way  was  it  us(Mi.'"  “A.  Tin*  not(‘  was  made 
by  Mi*.  M(K*bs  and  passed  to  nu'  foi-  liy  pot  ln‘(‘at  ion,  on  an 
agreement  b(‘tweeii  us." 

.Mr.  ( ’arusi :  “Will  you  read  the  note*  into  tin*  ri'cor<l  ? " 

.Mr.  Fh‘hai’ty:  “  V(‘s.  Just  a  few  (piestioiis." 

I  notice  that  the  note  is  payable*  to  tin*  onhu*  of  the 
(’ari-oll  Fh'ctric  (’ompany.  Do  yeui  know  why  that  was 
dom*.'"  “A.  P)y  agre(‘m(‘nt  with  .Mr.  Moebs,  so  that  we 

might  discount  it  if  lu'cd  be." 

.Mr.  Fh'liartv:  'Fin*  note*  is  a>  follows: 


‘ A\hishingt(»n,  D.  C.,  Xoxa'inber  17,  1J15. 

Thr(‘e  months  aft(*r  dat(‘,  I  jji'omist*  to  pay  to  tlu*  (’an*oll 
Fleet i-ic  Com])any,  or  order,  two  thousand  one  hundred 
t W(‘uty-(‘lght  dollars  ($2,12S.<M>),  with  int(‘i’est  at  the  rate 
of  ()C  per  anninn,  until  pai<l,  at  tin*  Fi-anklin  Xa- 
85!)  tional  Dank.  Foi’  value  received. 

(Signeel)  JOSFIMI  J.  .MOFDS, 

( ’ohu’ado  Duilding.” 

Fndoi'sed  on  the  back  :  “  F(U‘  (  ollection.  Carroll  Flectric 
(’ompany.  II.  IL  (’arroll,  (i(‘iK‘ral  Manager.’’ 

Bv  Mr.  Dent : 

“Q.  By  a  distinctly  different  plan,  do  you  mean  that  ]\[rs. 
Carroll  was  not  to  furnish  the  money  for  the  enterprise, 
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but  t!ial  you  and  M  i-.  Mool»s  wrvr  io  riirni>h  it  for  tlio  pur¬ 
chase  of  t  In*  lo!.’”  *‘A.  1  mean  by  that  tliat  it  was  ditVcreiit 
entirely  Ih’oiii  juiy  ollmr  ]»lans  on  any  othm*  pro])(‘rty,  and 
in  the  tt'stinmny  which  I  propo>e  liiviim’  on  tlic  Street, 
I  will  probably  (h‘V»‘lo])  this  answer  somewhat,  or  amplify 
it. 

“tj.  V<»n  Were  in  eiinal  parl!ier>hip  on  tln‘  other  prop¬ 
erties,  were  y<»u  not— nil  the  prolits'"  “A.  Yes." 

Ami  on  the  other  ])ro])erties,  .Mrs.  (’arroll  furnished 
the  inoiioy  to  ae'iuii-e  the  la.nd.  1.-  that  riuht  "A.  Xo. 
I  w(Hild  not  Miy  tlijii  that  i>  riehl.  'That  the  protits,  the 
testimony  will  >how  on  both  sides,  were  to  be  di\'id(‘d  upon 
tin*  >ah‘  of  the  ]noperty,  and  that  .Mr.  Moebs  and  myself 
wei’e  to  >hai’e  (••|nally  in  the  prolits." 

“(J.  .\nd  .M  r>.  ( 'arrod  w  a>  to  jiiirchase  tin*  land  oriii'inally 
— that  is.  on  the  S  and  1'  Streets  pro]  iei‘t  ies  / "  “A.  V(‘S.'’ 

.Vow  .  in  1  id>  pai’l  icniar  ca-e,  yon  and  .M  r.  M(K‘bs  wen* 
to  piireitase  tie*  laml,  is  that  rinht  !"  ‘AV.  Ves,  there 
i''  a  reason  — *' 

(Interposing’.)  What  1  want  to  e’et  at  is,  on 

1  hi- pa !'!  ieiila  r  proprrty - “.X.  (  I  nt  erposiipu’. )  ddierc*  is 

a  roa-on  I'oi'  t  his  chanu’ed  condition." 

“(J.  X’oii  .'^aid  tlim-e  was  a  dii’l’ennit  contract.  1  want  to 
e’et  the  particulars  in  which  it  was  ditTerent.  “A.  It  was 
<lilTer(*nt  entirely,  an<l.  a^’  1  say,  there  is  a  r(*ason  for  it, 
which  is  associate*!  wiHi  lie*  Stretn  t  I’ansact  ion. " 

V 

“(J.  .\11  I’inht."  ".\.  When  this  note  was  made,  then* 
lia*l  be(‘n  an  nmh'rstandine’  betwecni  .Mr.  .Moebs  and  myself 
tliat  .M  r<.  (’arroll  won!*!  n<»  hniuer  in*  int *‘rest**d  in  ent(‘riipiC 
into  anv  such  ani’*‘em**nl . 


l>v  Mr.  Meha.i'tv: 

•  « 

As  liad  (‘vi>t*‘d  with  S  and  'V  Str(‘et?"  “A.  Yes, 
and  that  makes  it  necessary,  if  w*‘  uo  (Ui  with  this  (*nt(*r- 
jirise,  that  we  elect  soiiK*  dirdn’ciit  plan;  atid  this  is  the 
])lan. 

Mr.  l’d*‘harty:  “.May  I  spea.k  to  .XI  r.  (Mrndl  jU’ivately 
about  this  m.attei’,  becanst*  it  may  save  luirdenin,*;’  the  rec¬ 
ord.’" 

.M  r.  ( 'arusi :  “  (  Xn’taiidy. 

(Mr.  Kh'harty  conlX'rr'cd  with  iMr.  (’arroll.) 

y\v.  Fhdiarty :  “d'he  objec't  of  my  in«iuiry  from  ]\Ir.  Car- 
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roll  just  now  was  to  iiiak(‘  siir<'  that  this  was  llio  nolo  that 
Mr.  Moobs  uav(‘  for  tin*  ]Hir(‘bas(‘  of  TiMitli  St  root.  The 
iioto  was  lian(l(‘(l  to  uu‘  jusi  lH‘f(0'o  I  oauio  ovor  lioro,  and 
it  was  roallv  tlio  first  time'  1  had  r(*ad  it,  and  it  occurred 
to  nu‘  that  the  not(\  l)(*iim’  dated  Xoxaunbor  17,  lOlo,  and  the 
Tiuith  Stro(‘t  |)ro])orty  Ix'inu’  })urclias(*d  in  March  of  1917), 
and  tlu‘  amounts  not  coincidine’,  that  this  was  not  the  note. 

So  Ml’.  Carroll  is  now  of  the  ()])iiiion  that  “ho  has 
S61  broil, i^ht  th(‘  wroiiu*  not(*"  and  this  is  not  the  note  in- 

volvin,!*’  tin'  ])urcliaso  of  'rontb  Slro('t. 

.Mr.  I)(‘n1  :  “Do  von  want  lo  withdraw  lh(‘  {(‘stinnniv 

•  ■ 

Mr.  Fhhiartv:  “I  will  sav,  if  it  is  aeri'oabhn  that  1  will 
simply  withdraw  the  t(‘slimony  ooiKM-rninu'  this  note.” 

^Ir.  Carusi :  “I  think  tin*  pro]>or  thine’  to  do  is  to  lot 
the  testimony  stand  with  your  (‘Xplanation.*’ 

^Ir.  Dent:  “It-  may  rtmiain  in  tin'  rt'cord,  but  ho  with¬ 
draws  it.” 

Mr.  Flohartv:  “Vos.** 

\Vhal  is  your  rocthh'cl  ion.  Mi’,  ('arroll,  as  to  how 
'ronth  Stri'ot  was  pnrehnsod  “A.  .\s  1  stalod,  the  note 
was  mad(*  by  Mr.  Moobs,  oilhor  nia<h*  with  mo  jointly  or 
ols(‘  I  (‘ndors(‘d  it;  1  oaniiol  i-coall.*' 

Mr.  Carusi:  “I  think  that  Mi’.  (Mrroll  ti'slitiod  once  be¬ 
fore,  in  substance*,  that  a  note*  was  made,  and  tliat  thov  e’ot 
the  Carroll  Floctric  Comjiany  to  disc'ount  it.  1  think  that 
is  alr(*ady  in  tin*  n'cord.  'fhat  is  niy  i’0(‘olh*ct ion. *' 

.Mr.  Fl(*harty:  “I  know  that  .Mr.  .M(*obs  tc-stifu'd  that  a 
note  was  sieiK'd  by  him  and  ei\’on  to  .Mr.  (’iirroll." 

.Mr.  Dent:  “I  tiiink  .Mr.  ('arroll  t<*sliji(>d  that  In*  e’ot  the 
('arroll  Fl(*(‘t  ric  ( 'oinpany  t  o  ect  it  disoonnt  od. ' ’ 

The  WitiK'ss:  “That  is  my  rocolh'ol ioii.*' 

Mr.  l)(*nt  :  “I  do  not  i’(*call  whothor  that  was  the  T(*nth 
Street  ])ro])erty,  but  ho  te'stiliod  to  that  as  to  some  jirop- 
erty.” 

I>v  Mr.  Flohartv: 


M  hen  the  ])ro|)osit ion  e>f  biiildine  an  atiartmont  on 

this  lot  that  we*  are  talking  about  was  oonshlore'd,  was  it 

sue’ee steel  e)r  und(‘rs1ood  that  Frane'os  C.  Carroll 

862  would  aelvance  tlie*  morn'y  for  the  pun'hase*  eif  the 

^Tound?”  “A.  It  was  imt.*' 

“Q.  It  has  been  testifu'e!  by  Mr.  .Me)e*bs  that  you  tolel 

Mr.  !Moebs  that  ^Irs.  C'arroll  had  no  meu’e  monev  to  invest. 

*■  / 
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and  that  \va>  the  I’easoii  that  ymi  and  la*  purchased  this 
.uround,  or  a^rciMl  to  juirchasc  tla*  uroiind,  jointly.  State 
whcthei’  oi’  not  that  is  coiu’c'ct .  *  *  “A.  'Fhat  is  ia>t  eorr(*ct." 
“().  State  \vhetla*i‘  or  not  von  had  alr(‘adv  iid’orined  Mr. 

V  •  » 

.Moehs  that  Mrs.  (  ari’oll  would  ia»t  enti‘r  into  siu*h  a  trans¬ 
action.'*'  “A.  I  did  so  int'orin  Mr.  Moehs." 

“().  \Vhcn  did  von  so  int‘(»rni  hini.’*'  “A.  At  the  time 

V  • 

that  the  (J  Street  ]n’op(*rt\'  was  disenssi-d." 

iviyht  thei‘e,  ]nay  1  ask  yon  when  tin*  purchase  ul‘ 
the  (J  Stre(‘t  lot  was  discussed  with  r(‘t*ei’eia'(‘  to  tin*  time  ol* 
the  discussion  of  the  j)nrchase  of  the  Ti'iith  Street  lot?" 
“A.  'fhe  (^1  St  I'eet  hU  was  lii-st  discussed." 

“tj.  ^’on  have  stated  that  a  ia>te  was  u-iven  for  tin*  pur¬ 
chase  of  the  'reiitli  Street  lot.  either  mad(*  hy  yon  and  Mr. 
.Moehs  jointly  oi-  hy  .Mr.  .Moehs  to  your  ord(‘r — whatever  it 
may  hav»*  Im'cii.  Who  paid  that  note?" 

Ml*.  (*ai*nsi;  “Is  the  laUe  in  e.\ist(‘nce  ?" 

.Mr.  h'leharty:  “We  do  not  know.  We  will  attempt  to 
find  it,  so  that  it  will  In*  pro(lnced  at  the  ne.xt  h<‘ariny.  M’e 
thonuht  we  had  it." 

“A.  1  did." 


r>y  .Mr.  Fleharty: 

“(J.  Do  y<»n  recall  the  <late  that  the  Ihiildini;'  Inspector's 
ollice  issued  a  ])ermit  for  tin*  construction  of  tin* 
'reiitli  Street  property?"  “.\.  1  think  in  Fi'hrnary 
or  M a i‘ch,  1  Id o. " 

.Mr.  Fleharty:  “'I'liat,  of  course,  is  subject  to  V(*ry  simple 
])l*oof. 

.Ml*,  (’arnsi:  “Will  yon  supply  tin*  accni*ate  dati*?" 

.Mr.  h'h'harty:  “'The  accnrati*  date  was  .March  *Jd,  Ihlo. 
If  yon  want  me  to.  I  will  snhstantiate  that  either  hy  my 
personal  investigation  or  hy  a  copy  <d‘  tin*  jicrmit,  or  soim*- 
tliiim*  of  that  sort." 

.Mr.  ('arnsi:  “  ^'on  know  th.it  i.-  thed.ate?" 

Mr.  Flelnii’ty:  “Ves." 

Mr.  i 'arnsi:  “.\rt‘  yon  positi\(‘of  it?" 

?\Ii*.  Flehartv:  “In  this  wav.  .Mr.  ('arroll  himself,  on  Do- 
('(‘inher  I’J,  Itns.  wi*ot(‘  nn*  that  In*  had  investi,u*at(*d  the 
r(‘coi*ds  of  the  Ins])ector  of  I»nildiim*s,  in  the  ])i*esence  of 
the  Ihiildine*  lnspi*ctor,  Mr.  Ilealy,  on  the  afternoon  of 
Decemher  I'J,  1918  and  he  has  to  re])ort  the  following*.  Then 


II.  n.  CARIIOLL  r.T  Al..  V.^.  .T.  .T.  MOF.BS. 


Gorj 


1k‘  liives  ni('  tli(‘  viii-ioiis  datrs  of  |)(‘nnils,  and  lit‘  lias  11215 
Tenth  Street,  northwa^st,  dat(‘  <d‘  ]M‘i’niit,  Maiadi  i2(),  llUa.” 

Mr.  CaiMisi:  “Suhjcct  tocoi-rcct  ion,  1  am  willini;’ to  aeeejit 
that  for  the  reeord.*' 

]\rr.  Dent  :  Do(‘s  tliat  siiow  the  dates  of  all  of  them.^” 

Mr.  Flehartv:  “Yes." 

.Mr.  Dent:  “AVhv  don't  von  hd  him  refresh  his  la'eollee- 
tion  and  lestifv  to  that  !  J  would  like  to  have  those  dates 


in. 


y  y 


]\Ir.  Carnsi :  “I  will  aeei'pt  them  all,  snhjeet  to  correc¬ 
tion.” 

^Fr.  Flehartv:  “Yes.’’ 

^Ir.  Carnsi:  “Will  A'on  naid  those  for  the  record,  if  vou 
are  ^’oiim’  to  examine  him.’” 

o  o 

864  Bv  ^Ir.  Flehartv: 

»  • 

“Q.  1  will  ask  yon  wlndluo’  or  not,  on  Di'cemher  1:2,  1918, 
you  investiyatod  the  records  of  tin*  Bnildini;'  Insjiector's 
otlice  in  tlu‘  District  of  Colnmhia  to  ascertain  certain  dates 
with  refei’encc  to  tin*  issninu'  of  ))crmits  for  tin*  (*r(*ction 
of  tliese  various  |)ro))ei‘t ics  in  cont I'ovi'rsv  In'ia*.”’  “A.  I 

did." 

“(j).  I  hand  yon  a  lctt(*!‘,  dated  De('emoer  12,  191S,  ad¬ 
dressed  to  mvself,  and  ask  veil  if  ref(*rein‘(*  to  that  letter 
refreshes  your  recollection.’"  “A.  (After  (‘xaminat ion. ) 
Yes;  it  will.” 

2^rr.  Carnsi:  “In*t  nn*  s(‘e  tin*  lett(*r,  Mr.  Fl(*hartv.  AVe 
mig-lit  as  well  read  it  into  tin*  r(*cord.  It  will  save  all  of 
these  questions — unless  there  is  somethin^,-  else  in  it  that 
vou  do  not  want  to  e’o  in." 

Whereupon  the  letter  was  read  into  the  rc'cord  as  fol¬ 
lows  : 

1514  S  Street  X.  \\k :  date*  of  ])ermll  :  January  7,  191J; 
name  of  archit(.‘ct  :  J.  J.  Moehs;  uann*  of  hiiilder:  Franc(*s 
G.  Carroll;  name  of  owin'r:  France's  G.  (’arroll;  name  of 
ap])licant :  Claui;hton  W(*st  ;  estimat(‘d  cost  of  improve¬ 
ments:  $9,000. 

17o()  and  17JS  T  Street  X.  AV. :  date*  of  pe*rmit  :  June  JO, 
191  J;  name  of  ar(‘hite(d  :  Clane-liteni  AVest  ;  name  of  huilder: 
II.  K.  Cai'roll;  estimatc'el  cost  of  impi‘()vements :  $11,000; 
11.  K.  Cari-oll,  own(*r. 

1318  Q  Street  X".  AV. ;  name*  of  architect :  (flann'hton  AVest; 
date  of  permit:  Alarch  9,  1915;  name  of  builder:  Joseph  J. 
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M()cl)s;  csl  iiiiat'Ml  (»!'  ;  $(1,00(1;  iiaiiu*  oT 

o\v!!i‘r  Fiaiu*(*s  (J.  (’aiaoll. 

IlMT)  loth  Slfrrt  X.  \V. :  (late  of  permit:  March  20,  IDir); 
name  of  arehiteet  :  ( ’laiiL;iitoii  West ;  name  of  l)nihh‘r : 
8().'  Joseph  J.  Moehs;  name  of  owner:  Fraiiee.s  (J.  Car- 
roll:  estimated  cost  of  improvcammls :  $17,t)00. 

714  12th  Street  X.  W. :  date  of  ])ermit :  Oetohor  20,  11)17); 
naim*  of  arehiteet:  d.  d.  .Moehs:  iianu*  of  builder:  d.  d. 
Moehs:  name  of  owner:  f'raiiees  (J.  (’arroll;  estimated  cost 
of  improvi'ineiits  :  $10,000. 

AVitne.^s  ('oiitiniied  :  “A  trust  of  $17),000  was  plaec'd  on 
tlu‘  loth  St  reet  property.** 

'hitle  to  the  loth  Street  pr(*perty  was  placed  in  the  name 
of  Fraiiet's  (I.  ('a!‘r<ill.  'I'lie  reason  f(»r  this  was  that  on  tin* 
morniim-  that  Mr.  .Moehs  and  himself  W(‘nt  to  the  Lawvers 
4'itle  Company  to  si^ii  a  trust,  tln‘y  weiv*  informed  hy  the 
Company *s  eoiin>el  that  heth  .Mr.  .M(»ehs  and  Harry  Car- 
roll  had  a  jndLiinciit  staiidiiiu’  against  tlu*m,  and  on  that 
account  the  \\’a>hi!iL;ton  (>'<  Ihiildim;-  and  Loan  Associa¬ 
tion  Would  not  make  the  loan.  It  was  tlu'ii  suu'ii'esti*!!  hy 
Mr.  Moolis  that  until  >uoh  timo  a>  these  judi;inents  had 
been  satislied  .Mrs.  (’arroll  tako  title  as  a  eonveiiieiu'e  to 
Mr.  .Moehs  and  \\itiie.''S,  therelty  iii>uriuu‘  a  loan.  Fp  to 
that  tinn*  it  had  been  plaiiin-d  that  he  and  .Moehs  would 
sieii  tin*  trust.  .M  i  >.  (’arroll  had  no  interest  or  claim  with 
res))eet  to  lOlh  Stri'ct  whatever. 

Mr.  .Moehs  estimated  the  eo.'»t  of  (*reetion  of  tin*  K)th 
Stre(*t  a}>artmeut  at  .*7l7»,()(iii  In  ai-eordaiiei*  therewith  a  loan 
of  $17),()(l()  wa^  seeiiriMl  to  pay  for  tin*  cost  of  the  huihl- 
iny. 

On  .May  17),  ll>lh,  an  areountiiiL;'  as  to  tin*  receipts  and 
e.xpendilures  with  respect  to  the  loth  Stri‘(*t  was  made. 
Ih*  li.xes  tin*  dal<*  by  the  laet  that  the  Iin*ome  and  e.xpenses 
from  the  statement  In*  holds  in  his  hand  were*  e.xpen(h*d  and 
accounted  for  down  to  that  date.  4'he  ])aper  In*  has  in  his 
hand  is  a  copy  of  the  stat(*nn*nt  furnislu'd  to  .Mr.  .Moehs  at 
Ids  ri*(pn*st.  copy  of  it  was  furnisln‘d  to  .Mr.  .Moehs. 

.Moehs  went  ov»*r  it  with  him.  Xo  ohj(‘ction  was 
S()(I  made  by  .Mo(*hs  at  that  tinn*  as  to  tin*  statt‘ment. 

Ask(*d  if  he  knew  whetln*r  or  not  .Moehs  r(*tained 
a  copy  of  it.  In*  ret>rn*d  .Mo(*hs  took  it  away  out  of  tin*  ollice 
with  him. 
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C’ouiiscl  l(»i*  <l(‘l ciulaiit s  ()tTi‘r(*<l  iIk*  paix*!*  in 
and  it  was  inai*k(Ml  “  1  )t‘iVn(laiits '  M\liil)it  Xo.  O.” 

Tile  I’ollowina-  arc*  notes  of  it: 

(Tyi)ewritt(-n  i>ap(‘r  of  one  slu'c't.) 

Tills  })a[)er  is  headed  “ Treinisc's  IlMo  lOlli  St.  X’^.  W.” 
J  lie  entries  j)ui-])ort  to  show  di.>hnrsenu‘nts  to  .May  lo, 
and  are  totalled  at  with  notation  4\*h‘{)hone 

ehariies  not  iiic'liidc'd.  lU'Iow  the*  footine,'  is  a  r(*(*apitiila- 
tion  “Total  rentals  oxpenst*  ITST.oo — hal.  -LM.II.” 

1  hese  itc‘nis  ol  (‘xpcnisc*  include*  e4iarae*s  not  allowe*d  hy 
the  Maste*r  in  his  analysis  as  sc'l  lorth  in  n(4e*s  to  lv\hil)it 
l-.ti.t’.  Xo.  l!,  a^;  tollows:  (’oal  IIMO,  wat(*r  r(*nt  4.1.4,  sieii 
1.75,  janiten- .>15.00,  Ashes  ^SL^00.  (’,,al  .>55.::5,  Taxes  .^l!0S.48, 
Se'reeiis  .'flllO.OO,  or  a  total  of  .'>155. >0,  niakiiii;’  the*  c'orree'ted 
dishiirse*nie*nt s  .>1  ..!!2 1 .04,  which  with  s.lli.OO  pai<l  for  taxe‘s 
on  the  Q  Stre*e*t  prop(*rty  makes  tin*  .*^1  ,.‘157.(41-  disbnrse- 
nients  set  out  in  the*  Maste*r's  allowaiie'e*s  shown  in  notes 
to  Kxhihit  F,  ( i.  ( ’.  Xo.  ‘J. 

( J\e*e*.  .jO()-(iOi!  : )  \\iln(*s>  and  tin*  dcf(*ndant  f’rance*s  (J. 
FarreOl  W(*r(‘  inai'i-icd  f\‘hinai\-  14,  1014,  and  aft(*r  th(‘ir 
niarriau'e*,  in  the  spring-  of  1014,  he*)-  interests  in  the*  estate 
of  her  i*randinothe*r  .•iml  her  yi-an<lfathei-  eaiiie*  into  her 
ac'tiial  possession.  At  that  time  lie*  had  an  arran,i;’(*ni(*nt 
with  .Mrs.  (’arroll  whieh  he*  thinks  was  )>romj»t(*d  hv  e'e*r- 
tain  aeh’ice*  that  she  re*cei\’ed  fi'oni  her  uncle*,  that  anv 
inve^st nie.*nt s  he*  made*  lor  hei’  Ik*  should  h(*  r(*sponsil)le*  for, 
and  he  aa're*e*d  to  that,  lie  lurtlK*r  aa're(*d  that  she  shejiild 
t roni  time*  to  time*  pay  Imuse  e'.  pe'iises  wliieOi  he*  wemld  re¬ 
turn  to  he*r.  f  roni  time  to  time*  she*  a(l\'an(*e‘d  him  cash 
money,  in  aelelition  to  that.  .\n  ae'cenint  eel  the*s(‘  trans- 
ae*tions  was  ke*pl. 

('an  yon  slate*  what  aniemiit  she*  had  jeaiel  tej 
(She  ye)ii  in  cash  or  a< l\a n<'e‘(  1  on  yemr  ace'onnl  in  pa\'nie,*nt 
ot  hemseheelel  e'Xpenisevs,  e»r  ha<l  InriK'd  e>\'e*r  te)  you 
lor  investnie*nt,  a  total  e»i  wliiehi  yeeii  are*  re*spe)nsihle*  to  he*r 
for,  say  as  of  dannary  1,  1!(15.‘' 
nients,  .$S,()00.(MI,  aiiel  investme*nt' 
sponsible  ove*r  $4,5(10.(10.” 

.\re*  yon  pi-e*pare‘el,  if  e-alle^ 
coiintiiii*’  of  those  transae-tions 
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Coiin.^cl  r<»r  phiiiitirr:  “May  1  a.^k  wlial  yuii  iiivaii 

by  that/  i>u  \uii  iiH'aii  it'  callcMl  iipuii  by  us  to  state  the 
items/  \)i)  you  uot  iiu‘au  if  calhMl  upon  l»y  Mrs.  (’an'ull/” 
(’ouiisel  f(U-  (lefeiidaiits :  “If  called  U})011  here  ill  this 


case 


i’ouu.>el  Tor  plaiiitil’f:  “1  understand  that  Mr.  CarrolTs 
statement  now  as  to  these  amounts  is  liased  ut)Oii  items 
oeeiiri-iiiii’  in  books  of  a«'eount  whieli  you  (piestioued  him 
al)out  preliminarily. ■ ' 

(’ounsel  for  dofeiidaiils:  “Not  iieeessarilv  books  of  ae- 
count,  but  an  account  or  accounts.” 

(  ouuM'l  l‘(n*  jdaintilf:  “Jn  other  words,  you  are  not  tes- 
tifviim'  from  meniorv,  are  vou,  Mr.  Ckirroll/” 

The  AVitness:  J  am.  My  memory  is  based  upon  iii- 
lormation  .''(‘cured  from  a  written  record.” 

C’oiiiisel  for  })laintiff:  “Ikut  the  written  record  is  in  ex¬ 
istence.  is  it 

The  \Vilne.'‘S:  “Oh,  yes." 

(‘oun>cl  for  plaintiff:  “'riieii  1  will  a>k  that  that  in. 
Mr.  Fh*harty  ."ays  In*  is  pr(‘par(‘d  to  |H‘oduce  it  if  calh‘d 
upon  to  do  so.  'riicn  1  will  a."k  him  to  do  so  now,  in  con¬ 
nection  witii  .M I'.  (’arrolTs  t(‘stimonv.” 

% 

SbS  (’ouu."cl  for  defendants:  “I  am  not  pi'epari'd  to 
do  ."o  at  this  h(‘arine‘  becau."(‘  the  original  accounts 
ar(‘  not  hen*,  d'hi"  is  nK‘rely  a  total  that  Mr.  Carroll  has 
arrived  at." 

Counsel  for  plaintiff:  “1  understand.” 

The  Mdtiu‘.ss:  “We  have*  an  exact  abstract  of  tlie  ac¬ 
counts." 

(’ounsel  for  defendants:  “  \\\*  have  an  abstract  of  the 
account  li(*r(‘. " 

Couns(*l  for  plaintiff:  “l»efore  tlu‘  t(‘."timouy  is  clos(*d, 
then,  will  you  pi*o<lue(‘  tin*  ."l;il(‘m(‘nt  / ” 

Coun."el  for  d»‘f(‘iidaiil  s :  “I  can  pi'oduce  an  abstract  of 
th(‘  account." 

Couus(‘l  for  plaintiff:  “All  ri.eht.  l>y  an  abstract  you 
mean  a  coj)}'  /" 

The  Witiu‘."s:  “An  (‘xact  transcript  of  the  accounts.” 

Counsel  foi-  ])laintil‘f:  “All  rieht.  Mr.  (’arroll,  the  items 
about  the  housek(‘e]»ine‘  aiA*  in  that  little  l)ook,  aren't  they 
that  has  been  produced/" 

The  Witm‘ss:  “liotli  in  that  re(*ord  and  in  mv  record, 
b(jtii  in  liun](  in  her  record  and  in  my  record  in  detail.” 
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Liv  Tor 

V(.»u  in  stmu*  l)ooks  yon  kept?”  “A.  I  have 

alr(*a<lv  losliruMl  that  I  liav(‘  a  (*ar(l  r(‘(*()r(l  ot*  inv  trails- 
actions  with  Mis.  (’arroll,  and  t'roin  tliat  record,  when  taken 
in  (‘onjniu'tion  with  .Mi‘s.  (’arrolTs  record,  we  have  a  com¬ 
plete  ac'conntini;-  between  ns.” 

“(J.  Ves.  That  litth*  l)ook  that  was  produced  was  her 
book/” 

“A.  That  siiows  the  dishiirsenunits  with  which  she  holds 
me  charged." 

“ty  Then  yon  havi*  got  a  separate  account  hook 
8b9  ot*  yonr  own/"  “A.  Wliich  give  her  credit  in  the 
agoregate  i‘or  tliese  it  (‘ins." 

“().  lias  that  l)ook  anv  name/”  “A.  It  is  not  a  book. 

V  » 

It  is  reallv  on  the  back  ot*  these  various  folders.  It  is 
inostlv  all  on  om*  fold(‘r,  inv  ac(‘onnting  with  her.  Yon 
know,  those  big  Jack(‘t>  that  th(‘y  ]>nt  deeds  in?” 

“A.  It  is  nM)>tly  on  tin*  back  of  one  of 

those.  ’  ’ 

It  is  not  a  r(‘gnlar  account /"  “A.  It  is  not  a  book.” 

“(J.  It  is  not  om‘  ot*  th(‘  b»)oks  ol*  tin*  (‘arroll  Electric 
('ompany/”  “A.  Xo." 

(’onnsi'l  1*01*  plaintiff:  “1  just  wanted  to  identify  it.’" 
(’onnsel  1*01-  defendants:  “'riieii  1  (‘xhibit  this  pajier, 
head(‘d  ‘  Ei’.anei's  (i.  (’arroll,  l>(‘btor  with  II.  1\.  (‘arroll’  as 
an  abstraet  oi-  a  transcript  of  th(‘  account  b{*tween  Mrs. 
I’’ran<‘e>  (J.  ('arroll  .and  II.  Ii.  (‘;iia‘oll.” 

(’onnsel  for  plainliff:  “X'ow,  what  is  this  a  transcript 
of,  Mr.  h'leh.arty/  U  thi>  a  ti'anseript  of  her  book  or  of 
the  fold(*r/" 

d'lu*  Witness:  “Mv  book,  mv  account.” 

•  • 

( ‘omiM*!  for  I  Taint  iff:  “'riiis  is  vonr  ac(*onnt  /  ” 

Th(‘  Witn(‘ss:  ••V(*s  sir." 

(‘onns(‘l  l*or  plaintiff:  “()n  that  foldin'/" 

Th(‘  Witness:  -‘Yes." 

( ’onns(‘l  for  plaintifi*:  “1  havi*  no  obJ(‘ction  to  it.  I  think 
it  i^  entir(*ly  i'eh‘vant." 

S7()  (’onnsel  for  d(‘fendants:  “  B(‘fore  we  proceed  fur- 

th(*i',  I  think  jierhaps  it  would  b(‘  a  good  idea - ” 

The  Sjiecial  Master  (interposing):  “This  is  Exhibit  Xo. 
4." 

“The  pa])er  referred  to  was  thereupon  marked  ‘Defend¬ 
ant’s  Exhibit  Xo.  4’,  and  is  as  follows:” 

4445a 
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872  rouiisi'l  for  I'laiiitiff:  “Tliat  ^oes  in  with  the  nii- 
dorstandiiie’  that  tlie  oriu-nal  folder  will  he  produced 
in  (*()nnr;'t i<Mi  with  .Mr.  (’arrcIPs  tt*>tinioiiv.*' 

(humscl  f(»r  dof.-ndants :  “Vos  sii*.*' 

( lioo.  111  oxplaiiat ion  of  tlio  aocoiint  witiu'ss 

stated  that  on  tho  orodit  siih*  are  oortain  (*ntri(‘s  of  cash, 
loans,  etc.,  made  with  .Mrs.  (’arrolTs  nioin'y,  for  which  slie 
has  ])t*cn  eivi'ii  crodit.  ddn‘V  ari*  fully  stated  Inn’c  as  to  date 
and  annniiit.  Whor**  loans  wor(‘  r*‘tiirn(‘d,  it  is  shown  on 
the  dohit  side.  W  hero  ; iioo-'t nu-nt >  wore  made  of  her  inont*y 
that  is  >howii  on  tho  dohit  side,  a.iid  it  is  inark(*d  “di'hit  in¬ 
vest  niont  ‘  which  >ho  did  in  In/r  aoooiint.  It  further  shows 
from  this  tran<oripl  a  iialaiioo  a>  of  daniiary  1, 
lind,  ]!)!(>,  and  I'.dT,  Lis  indohtodiu'ss  to  .Mrs.  (hirroll  at 
thos(‘  dates.  ind''0(‘ieh*nt  of  investments.  He  is  merelv  hold- 

t  • 

ine*  himsolf  liahh‘  for  the  investnuml s.  Ih*  has  funds  in- 

K. 

depeinleiit  of  tin*  iiivestiin'iit s  as  shown  in  the  transcript, 
fiillv  itt'inized. 


IMxamim'd  hy  counsel  f<»r  plaintifl’: 

Aski'd  if  he  had  a  s(*parate  statt-nieiit  of  investm(‘nts,  he 
said  “Xo.  nn‘an  for  nivsell'."  'fold  (*onnsel  nn‘ant 

.Mrs.  (’arroll's  in\’esl nieiits  ;  In*  r(*plied  “Xo,  sin*  keeps  the 
investment  aceoiint.  and  voii  saw  it  in  this  case*.”  Ask(‘d 
if  that  is  tin*  only  aeeoiint  oi‘  invt*stnn*nts  of  ln*rs:  In*  an- 
swi‘rt*d  “()th(*r  than  what  is  shown  on  thert*.  Yon  will  not(* 
that  1  have  made  eiitrios  ther<*  which  appear  on  this  folder, 
which  are  to  lx*  dehiti'd  to  .Mrs.  (’arrolTs  investnn*nt  ac¬ 
count. 

In  oth(*r  words,  this  does  c(mtaiii,  iirst.  it(*ms  which 
relate  to  inv(*stnn*nts,  then  latt*r  it(*ms  of  the  purchase  pric'c 
t.f  i:ns  iy."  “A.  Yes." 

87M  .\nd  loan  K*o!)i*rt  k'osh(*inh*r  Yes.’* 

'file  Sp(‘cial  .Master:  “.Mr.  Fh*harty,  aia*  you  r’o- 
in^'  to  interroeati*  .Mr.  (’arroll  sp(*cirieally  ahont  this  con- 
V(*rsation  in  whieh  In*  in»tirn*d  .Mr.  .Mo(*l)s  that  .Mrs.  (’arroll 
would  not  invt'st  any  l'nrtln*r  t'nnds.'" 

(’ounsel  for  th*l‘eiidants :  “  ^^*s  sir.  4'his  is  Just  ])relimi- 
nary  and  drawing'  n]»  to  tin*  Strei*t  transaction.  Some¬ 
body  else  minht  put  it  in  in  a  difl\*rent  way,  lait  it  is  just 
my  idea  of  puttine’  it  in,  that  is  all.*' 

Counsel  for  i)laintiff:  “That  is  all  right,  so  it  goes  in." 
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1)V  counsel  for  (IclV'iiilants 


“Q.  You  state,  and  the  trans(*i*i])t  sliows,  on  January  1, 
1915,  that  yon  were*  in(h‘hte(l  to  Mrs.  Carroll,  or  eharii'eable 
to  Mrs.  (’arroll,  in  the  snni  of  s^S,Oh!).()!>.  Does  that  inelude 
the  monev  whieh  von  had  loam‘d  on  h(‘r  aeeonnt  to  Yansev, 
Foshend(*r,  the  P>nrns  note,  the  JrS()4  n'ceived  from  the  Cor¬ 
coran  Street  house,  whieh  von  have*  alr(*adv  t«‘stilie‘d  to,  the 
Rawlinys  note*,  the*  Re'el  l)i*a,u'<>n  stoe'k,  in  aeldition  to  ael- 
vanees  made  te)  ye)n  e)t*  mone'v  ]»aid  ont  on  yoni’  ae*ee)nnt 
“A.  Of  those*  name*el  it  inelnel(*s  an  it(*m  of  Au’nes 

Jones — IC  Ia.  IIorne*r  matt(*r." 

“(,).  'fhat  is  t  he*  ( ’eo’eoran  Stree't  liemse*.’'*  “  Ve*s.  Casli 
retni*ne*el  $.’)()(!. DO,  e'ash  i’e*tnnie‘el  j^’JOO.OO.  It  eh)e*s  neet  inelnele 
the*  S  anel  'V  Stre‘e*t — menie'vs  fe>i’  jnii’e'liase*  e>f  ereennel  fe)r  S 
anel  T  Stre*et-." 

By  e*e)nnse*l  feer  plaintiff:  “'fliat  is  np  to  what  elate*,  Mr. 
Flehart  v !" 

Ce)nnse*l  feei*  ele*fe-nelan1  s  :  “dannai'y  1, 

“Q.  At  that  time*  yem  e*arrie‘d  llexr  ite'ms  as  a  e*re'elit  to 
he*!',  hfe'anse*  the*  lanel  was  in  he*!'  Jiann*.’"  “A.  Ve‘s, 
S74  anel  1  was  e»nly  to  he*  liable*  foi-  that  in  the*  e‘Ve*nt  e)f 
the*  se*e'nrity  failim:’. " 

“<J.  Se)  that,  in  a<lelitiem  tee  this  amoniit,  yem  have*  a  e*em- 
tin.u'ent  liability  eef  hax'iii'.;’  te»  r(*]tay  her  for  S  an<l  'V  Stre*e‘t- 
inve'stme*nts  if  the*y  alxolntelv  faih‘d.'"  “A.  ^^•s." 

“(j).  Or  if  the*y  jeartially  failed,  to  pay  the*  eli ff(*!'enee ?" 
“A.  I  steeoel  feer  any  leess." 

(  Re*e*.  bOoJI:)  Witne'ss  lii'st  he*a.rel  eef  the*  (^)  Sti*e*e*t  lot  in 
the  latte*r  part  e>f  De*e*emb(*r.  l‘)14,  fi’eem  .Mr.  .^^o'‘bs. 

.Moe*bs  e'alle*el  his  atte'iitiem  te>  the*  lot  and  st:J(*d  that  it  wonhl 
be*  an  aelvantaye*e)iis  lot  on  wliieh  to  bnihl  a  bnihline,’  similai* 
to  ]  7M()  T  Stre*e*t.  He*  e*.\ami]ie'el  the*  lot  and  t'>f)k  the*  matter 
n|)  with  Mrs.  (Mrreell  anel  hael  .Xh’s.  ('ai’reell  loeef:  at  the  lot. 
At  that  time  the*  Rtth  St  re*e*t  lot  hael  ne>t  be‘e‘ji  bronvlit  te)  his 
attention  in  any  way  anel  the  piii’chase*  eef  it  had  met  be‘e*n 
elisenssed. 

“Q.  AVhat  was  the  next  that  yem  he*arel  frenn  iM r.  iMoedis 
with  reference  te)  the*  Stre*e*t  h)t.'”  “A.  t)n  Janimry  27), 

I  think,  he  calleel  me  een  the*  ’pheeiu*  anel  state*el  that  we*  conld 
secure*  the*  h)t  at  the*  ])rie‘e*  name*el,  anel  Ik*  smi-fre*st{*el  that  we 
had  better  act  epiickly ;  whe*re'n])on  1  re*epiesteel  that  he  make 
a  eleposit  to  secure  the  lot.” 
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“Q.  When  next,  if  at  all,  (li<l  you  hoar  from  Mr.  Moebs?** 
“A.  On  the  followiiiic  dav  Mr.  Moebs  eanu*  to  mv  office  and 
])resented  a  reccupt  fi’oin  Shannon  vV:  Lnchs,  showiiii;’  that 
lie  liad  made  a  de])osit  of  $100.00  on  account  of  the  Street 
lot,  and  the  receijit  was  in  his  nanu*." 

“Q.  What  conversation  tluni  took  ])lace  b(‘tween 
875  yon?”  ‘‘A.  And  tlnni  and  thei*e  I  informed  Mr. 

Moebs  of  Mrs.  OarrolTs  nnwillinLiiiess  to  iio  into  tin* 
0  Street  transaction  in  a  manm*!*  similar  to  the  way  S  ainl 
T  Streets  were  handled,  lb*  (‘X})ress(*d  uri'at  surprise,  say- 
inir  that  In*  had  alri'ady  b(‘en  put  to  considi*rabh‘  trouble, 
and  had  actnallv  ne^-ot iatc'd  a  loan  with  M(‘ssrs.  llarnai’d 
Johnson,  who.  In*  stat(‘d,  at  the  time  were  willinu’  to  make 
a  loan  of  $5,000.00  to  build  this  bnildiim'.  lie  askod  nn*  why 

Ml'S,  (’arroll  felt  the  wav  she  did,  and  1  told  him  whv,  and 

•  • 

then  he  said  “Well,  if  that  is  the  case,**  he  said.  “1  am  out 
of  it.  (Jive  nu‘  my  $1(H). ()().'*  Hr  f  tin/:  (I  jit'n  (iiftl  ml,  (iinl 
S(r(if(‘Jn‘t/  fittf  If  is  ndfut'  tut  I  he  ri'ct'tfil,  ffmlf  Fnintts  (i. 
('(Wi'nll  S  HdfUt’  nn  ft ,  dfffl  hdfftli  tl  ////■  flir  /  /  n  i/tl. 

Counsel  for  plaintilf:  “1>  that  leeeipt  in  (•\i--tencc  ' 
Conns(‘l  for  d(‘fendants :  “Yes  sir;  1  will  cniiie  t<»  lliat.*’ 
“Q.  Is  this  the  reci'ipt  yon  r(‘fi‘r  to,  .Mi*,  (’ari'oli  (liaiid 
iiiir  ])a])er  to  witness)  ?*'  “A.  It  is  tin*  receipt.** 

“(^.  As  yon  hav(‘  t(*stili(‘d,  tin*  tyj)(*writt(*n  name  ‘Joseph 
J.  Moi*bs'  is  s(*i*atcln*d  out  with  p(*n  and  ink  ainl  *  Cranc(*s  1 1. 
Carroll*  is  writt(*n  in.  In  whost*  handwrit iim- is  ‘Frances  (J. 
(*arroll?*  *'  “A.  The  plaintiff.  Josei»h  J.  Mo(*bs.** 

(*onns(*l  for  (h*f(*ndant s :  “1  olTei'  tin*  r(*ceipt  in  (*vid«*nce 
and  ask  that  it  be  markc'd.** 

“Tin*  pa])(*i'  r(*f(*i'r(*d  to  was  tln*ri*npon  mai'ke<l  ‘l)ef(*nd- 
ant*s  kixhibit  Xo.  5*,  a  ]»hotostat  copy  of  sann*  b(‘iim'  in 
clnd(*d  in  tin*  transci-ipt  of  i't*cor»l.** 

87()  “(J.  I>id  yon  then,  at  that  time,  communicate  to 

Mr.  Mo(*bs  any  ]>roposition  that  Mrs.  (*ari'oll  was 
williiiir  to  mak(*  in  r(*f(*r(*nc(*  to  (J  Str(*(*t  ?*'  “A.  I  did.** 

”(^1.  What  was  that  ]>ro])osition  ?**  “A.  1  discnss(*d  with 

him,  and  reached  a  t(*ntativ(*  aiir(*(*ment,  that  In*  would  build 
this  little  flat  for  Mrs.  (*ai'roll  for  a  I'easonabh*  bnild(*i'*.> 
commission.** 

“Q.  AVas  tin*  (piestion  of  commission  discussed  between 
you — the  builder’s  commission?”  “A.  I  recall  having 
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Tnentioned,  in  answer  to  his  n‘asonnl)le  commission  ‘the 
usual  commission.’  ” 

“(j).  In  oth(‘i-  words,  tlic  words  ‘reasonable  commission’ 

were  his’”  “A.  Further  hd  me  sav  this.  ^lemorv  serves 

«  « 

me  a  little  h(dter  now.  He  said  at  the  time  that  he  would 
he  ,i»-lad  to  do  this  as  a  favoi’.  J  recall  that.” 

“t^).  That  is,  to  hnild  it  for  a  I’casonahle  builder’s  com- 
missioTi.”’  “A.  I  do  not  know  what  h(‘  had  in  mind  when 
h(‘  said  that.  II(‘  said  that  lu‘  would  he  willing*’  to  do  that. 
\V(‘  W(‘i*(‘  vei’v  clos(‘  fricMids,  and  I  had  done  him  favors.” 

( I?(*c.  (il ()-()! .■>: )  His  att(‘ntion  was  (‘alh'd  to  his  state- 
iiKMit  mad(‘  on  his  original  cross-(‘xamination  by  counsel 
foi*  plaintiff  that  he  did  not  i‘(‘call  visitini*;  the  otlice  of 
I>arna]‘d  cV:  dohnson  in  ('ompany  with  Mrs.  (\ai‘roll,  and  he 
was  asked  wind  her  In*  had  refi'eshed  liis  rcH'olIect  ion  on  that 
matt(‘r  and  what  his  testimony  now  was  cone(‘rnin,j;’  it.  lie 
r(‘plied  In*  did  state  lie  did  lea  I'eeall  at  the  tini(‘  counsel 
ask(‘d  him  that,  and  snhsepneiil ly,  in  fact  that  V(‘i*y  evening 
li(‘  discnssiMl  tin*  maltei*  with  .Mrs.  (’arroll  and  sin*  informed 
him  that  she  had  a  distinct  i'(M‘oll(‘etion  of  having 
S77  goiK*  to  I’arnai'd  dohnson  with  him.  Still  not  be¬ 
ing  snr(‘  about  it  In*  \isit(‘d  tin*  oftic(‘  of  Ihirnard  & 
dohnson  about  it  and  talk(‘d  with  Falph  Harnard,  and  after 
visiting  pr(‘mis(‘s  his  memory  was  innn(‘diat(‘ly  refreshed 
that  he  Innl  been  th(‘i’(‘.  AsIomI  if  he  now  recalls  what  took 
place*  at  tin*  nu'eting  at  Harnai’d's  oflice*.  In*  i‘epli(‘d,  “Yes.” 
Ky  appointiiK'nt  with  Mr.  Hainiard,  .Mrs.  Fan-oil  and  he  ])re- 
s(‘nt(‘d  th(*niselv(‘s  th(‘i‘(*  to  coiK-linh*  or  to  arrange*  a  loan. 
Ihii-narel  state*d  his  willingne'ss  to  make*  the*  hian,  inejuired 
as  te)  whe‘th(*r  e)r  not  e)pe*rations  had  stai'te'd,  anel  then  pre- 
))ai-e*d  and  pi-eseiited  c(*i-tain  ])ap(‘rs.  lie*  is  neit  sure 
whe‘the*r  .Mi’s,  (’ai-roll  signeel  ihenn,  but  he*  was  then  asked 
to  sign,  whie-h  he*  re'fnse'd  to  eh),  stating  that  he*  had  no  in- 
te*i-e‘st  in  it  otlie*!-  than  to  guide*  Mrs.  (’an-oll  ])i-e)pe‘i-ly,  anel 
that  inasinne-h  as  the*  pi-e»pe‘i-ty  was  te)  he*  Mrs.  (’arroll’s, 
her  sole  estate*,  that  he*  elid  not  fe*e‘l  it  incnmbe*nt  n})e)n  him¬ 
self  to  eebligate  himse'lf  e)n  a  ti-nst.  .Mr.  Harnai-el  became 
ve*.xe*.l  at  that  anel  stated  that  he  was  not  willing  to  make  the 
le)an  nnle*ss  he*  we)nld  sign  the  ])a])ers.  Me;  re*fnsed  to  sign 
the  ])a])(‘rs,  anel  im  bean  was  made*  by  Mr.  Ilai-narel. 

“Q.  I  will  ask  yeeii  whe‘the'i-  e)r  imt  siibseepient  to  that 
you  had  any  discussion  with  Mrs.  Carroll  as  to  her  ability 
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to  build  Q  StiH'ct  williont  Ili«‘  pronn'ini*'  of  a  loan?'*  “A. 
Mrs.  (’arroll  stal(‘d,  iiniiu'diatoly  followiim-  our  vi.sit  to 
Barnard  tV:  dolmsoii's  tliat  1  should  liavi*  cuouii'li 

mon(‘y  and  funds  Ix^huiyiiui’  to  li(‘r  to  laiild  tin*  apaiiniout." 

“Q.  Did  von  at  that  tinu*  luaki*  aiiv  calculations?" 

"A.  I  did.  Iiniuodiatcly  aftci-  that  1  made  cahudat ions 
and  found  that  I  had  suflicient  moneys,  s(‘cui-it ies,  and  so 
fr)rth,  to  linance  this  huildinii-  independent  of  a  loan,  and  I 
further  recall  haviny  stated  to  Mrs.  ('ai’roll  that  1  could 
secure  tlu*  money  without  dillicnlty  hy  hypotlu‘catinu:  any 
securities  that  she  may  have  had — that  I  had  for 
S7^  h(‘i\  of  course." 

“(,).  Did  you  at  that  time  discuss  tin*  in<lel)tedin*ss 
of  Joseph  J.  .Mo(‘l)s  to  the  ('arroll  Mlectiac  (’om]»any?" 
“A.  I  think  that  was  discussed,  not  at  that  time,  hut  a  short 
time  aftm’wards,  when  Mr.  .Moehs  ask(‘d  foi-  a  ])ayment." 

l>y  tin*  S])<‘cial  .Master: 

"Q.  A  payment  on  what?  ( )n  the  (J  Strc't't  house?"  “A. 
On  the  (^1  Stre(‘t  huildiny,  yes." 

I)V  counsel  for  defemdants: 

1  do  not  know  whether  the  record  i>  clear  as  to 
wh(‘tlu‘r  or  not  you  and  .Mr.  .Moehs  did  reach  a  detinite 
a.u’reemeiit  as  to  tla‘  i‘n‘ction  ot‘  (J  Street."  “A.  I  am  just 
as  ])ositivt‘  of  that  as  I  am  of  anything  1  have  (‘Ver  had." 

So  that  it  may  lu*  certain,  state  that  ovm’  au’ain." 
"A.  I  stated  that  tin*  ayreiunmit  was  just  as  positive  as  any 
verbal  an*reenu‘nt  I  (‘ver  had  with  anvom^." 

“y.  What  was  the  aiiri'mmmt  ?  'That  is  what  1  mean." 

('ounsel  for  plaintitf:  “What  was  said  by  (‘ach  party." 

(’ounsel  for  defendants:  “You  mav  ha\'e  alr(‘a<lv  stated 

•  » 

it,  but  I  want  it  stated  a^ain."  “A.  I  stated  to  Mr. 
Moehs  how  Mrs.  ('arroll  felt  about  i:,oiim-  into  a  ti’ansaction 
similar  to  S  and  T  and  stated  Inu’  plan  for  buildinu*  the 
proj)erty  as  an  investment  for  hei’  own  estat(‘.  He  agreed 
to  act  as  the  builder,  and  (*i*ect  tin*  ])ro])(‘rty  for  Mrs.  ('ar¬ 
roll  for  a  compensation  (Mjual  to  a  reasonable  builder's 
commission. " 

“Q.  And  that  c(mv(‘rsat ion  was  had  at  tin*  time  he  ]ire- 
seiited  this  r(*C('i])l  from  Shannon  ck’  Luchs?"  “A. 
879  On  Januarv  ‘J7.'’ 
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r)i(i  ]\ri'.  ^f()(‘i  >s  nt  llijil  or  sul)sorjUcnt 

tlioroto,  iiiako  any  (‘stiinalt*  as  to  llio  oost  of  Q  Street f” 
“A.  Mr.  Mo(‘l)s  liad,  (‘vcn  ])rior  to  this  aua‘c‘enient,  made 
an  estimate  of  ^r),(HH)  as  tin*  co.st  of  t!i(‘  (^>  Streid  hnildiiig. 
It  was  will'll  guided  by  that  I'stiinati'  that  Mrs.  Carroll  ap- 
plii'd  for  a  loan,  or  we  visited  llarnard  Johnson,  or  I 
made  ealeiilations,  that  1  had  snflieieiit  nionevs  and  se- 
eiirities  to  hiiild.  That  ()()()  was  the  estimated  cost  of 
the  ])ro])erty.” 

“(j).  At  that  timi'  was  it  eonteni])lated  that  a  garage 
would  be  built  in  tin*  rear  of  thi'  preniisi's “A.  It  was 
not.” 

“(j).  1  bolieve  that  snbse<|n('nt  ly  it  was  agreed  that  a 
garage  would  be  built  !"  A  storage  shed.” 

“(J.  For  till'  pnrposi'  of  storing  an  aiitoniobih'  or  any¬ 
thing  I'lse,  1  sn])pose.’”  “A.  Vi's  sir.” 

“(Fee.  ()lJ-()lb:)  (^).  J'here  has  bri'ii  ideiitilii'd  already 
in  this  casi'  Mr.  Moi-bs'  statonii'iit  as  to  the  I'osl  of  l.'llS  (,) 
Street,  showing  a  total  cost  of  and  I  bi'lieve  it  is 

alri'ady  in  evidence  that  was  paid  to  Mr.  Moebs,  on 

ai  count,  h'aving  a  balance  of  Will  yon  state 

what  was  doin'  with  tlii'  balaiK'i'  ol‘  and  whi'ther 

or  not  it  was  tin*  result  of  anv  agreement  or  understand- 

«  •  ^ 

iiig.’”  “A.  .\n  agri'enK'Hl  between  Mr.  Moebs  and  myself 
that  111*  be  givi'ii  a  tentati\’e  credit  in  his  aeiMoint  with  the 
Cai’i’oll  fJeetrie  ('oinpany.  'That  agreement  was  reached 
upon  my  refusal  to  advaiiei'  to  Mr.  Moebs  farther  cash  for 
the  sole  ri'ason  that  he  was  indi'bti'd  to  a  part nershi])  in 
which  I  am  inti'ri'sted,  and  1  so  stated  to  him  at  the 
tinii'  and  reachi'd  an  agri'i'iiii'iit  that  this 
was  to  1)1'  used  ti'iitatively  as  an  off-M't  of  his  ])ast- 
dne  account.” 

“tj.  Was  that  arrangement  eainhed  into  elfect  “A. 

0^  Sll\ 

How  was  Mrs.  Carroll's  interest  in  the  matter 
t  I’l'ated  /” 


By  counsel* for  j)laintiff : 

“(,).  I  would  lik(‘  for  yon  to  lix  the  dates,  if  you  can,  of 
the.se  differi'iit  things — when  that  agrei'inent,  for  instance, 

was  made.”  “A.  J'hat  agri'ement  was  made  immediatelv 

* 

following  the  rendition  of  ^Ir.  Moebs'  bill,  at  which  time 
he  asked  for  the  payment  of  this  .$J,Jlb.22.” 
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Aiitl  wlicn  was  tin*  l>ill  rfinhTcd,  do  yon  know?” 
“A.  (),  lido." 

\\v  ('oniisrl  I’oi'  dornidaiits  : 

“(J.  'riir  ))ayiii(*nts  ot*  niado  on  account  to  .Mr. 

Mn»‘l)s,  low  wri'c  tlifv  nia<lc,  IT  yon  rocall?’*  “A.  d  licy 
W(‘i-i‘  niad«*  l>v  nio.  l>v  niv  ]n‘rs<mal  clu'cks,  drawn  on  the 
( ’oinnici'oia I  Nalional  Ihank,  payable  to  ,I()S(*ph  d.  Moehs, 
and  1  think’  inai’kod  “on  acronnt  ol  IdlS  (J  Stre(‘t.  '  Yon 
lia\’o  the  ehecks  tllel’c." 

“  The  lot  had  been  pnr<‘ha-'ed  an<l  settleinmit  niadi*  with 
the  'Title  ('uinpany  on  l.’hh  Street,  with  funds  bidonninu’  to 
.Ml’S,  ('arroll.  Askecl  (»btaiin*d  from  what  sonrei*.  In*  said 
he  had  at  that  time  ea^h  anioiintinu  t«»  appro.\imati‘ly 
that  came  fi’om  a  settlement  with  tin*  Lawy(*i-s 
Title  (’(mipany  erowiim  out  ot  the  (’orc(»]’an  Stre(*t  house 
matter.  A>k<‘d  how  the  dilVereiiee  between  .SS()4.tH)  and 
.'v]  .:;u(  i.(  in,  tin*  eo-t  of  the  (J  I^treet  lot,  was  mad(*  np:  In* 
^aid,  he  math*  a  withdrawal,  or  had  the  ainlitor  ot  the  (kir- 
loll  Mlectri'-  (’oinpany  make  a  eheek  to  him  and 
eliarue  his  aeeoiint  with  it  on  tin*  books  ot  tin*  com- 
pan\’,  and  tln*n  lit*  (*ndor>«*d  that  cheek  o\’(*r  to  tin* 
tilh*  (Mnnitaiiy,  ainl  then  that  eln*ek  with  the  $S(t4.0n  cash, 
settled  foi-  the  lot.  Ask’i'd  by  ( ’omi.^t*!  for  plaiiitit'f  if  In* 
had  that  eheek,  his  eoniisi*!  an>W(*r(*d,  “V(‘s"  and  In*  an¬ 
swered  *1  think  >o.*  (’oiiii.>.el  tor  jdaintill  asked  (  onnsi*l 
for  defendants  if  In*  wonld  prodinei*  it  in  eonn(*ction  with 
the  witin*>s*  testimony,  (’oiinsel  |‘or  defendants  r(*pTn*d  it 
i<  S4i Hi. <'ln*ek  of  tin*  (’arroll  i’lleetrie  (’om]>any.*' 

“(J.  I  poll  pa\inu  ont  tln*s(*  iteiti.'' ot  s4(t().t>.)  ainl  ?i'Stt4.()tt, 
and  two  it**!!!*^  of  ^rK'iiio.  how  did  y«*n  tr(*at  them  in  yonr  ac- 
eonnt  with  .M  r.''.  <  arroll  1  In*  s4t tti.tlo  and  ?*'Sn4.b(),  it 

I  I’eeall  correct  ly.  was  ad.ded  tou(*ther  and  ent(*r(*<l  in  my 
account  with  .Mrs.  ('ai’roll:  that  is,  the  transaction  is 
tr(*ati*d  a<  a  wlioh*." 

(’onnst*!  for  plaintiff;  “(hi  this  transcript  Kxhibit 
Xen  4.”* 

'Tin*  \\'itn(*s-;  “.\nd  it  om^iit  to  In*  in  that,  yi*s.’' 

“(^|.  And  char’^ed  against  her?  “A.  ^  (*s. 

“(J.  Tin*  same  as  tin*  two  items?  '  “A.  1  In*  two 

Sl.dtH)  iti*ms  are  on  a  separate  account,  marked  on  account 

of  (j>  Street.'* 
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“Q.  Blit  eliargoabli*  against  Mrs.  Carroll?" 
Chai’noabU*  ai;’aiiist  Mrs.  Carroll,  ves.’’ 

Coiuisol  tor  (lolViidaiils :  “'Tliis  statoiiuait  oT  cost  of  1318 

St.,  already  marked  “d.  d.  .M.  A -3"  we  offer  in  evidence 
at  this  time." 

“'rii(‘  papm*  r(‘feri-ed  to  (d.  d.  .M.  A-3)  was  thereupon 
mai’ked  ‘Defendants'  Kxldhit  Xo.  (I." 

( l\c‘c‘.  ()1  : )  l\(‘('(‘i V(M I  M()(*l)s'  stati'ineiit  of 

eost  of  St.  in  Anunst,  and  I'Jth  St.  hnildinii’  was 
n(»t  V(‘t  start(‘d.  (.)  St.  was  not  fiiiislKMl  wlnni  th(‘  trade  for 

•  V 

iLhh  St.  was  mach*.  Dei'd  fi-om  W’ai'wiek  for  1‘Jth  St.  was 
dat(*d  dime  Idir). 

In  the  Slimmer  of  1!)13  lu*  ha<l  >tat(‘d  to  r(*al  (‘state  men 
tha’  th(‘  h‘as(*  Carroll  Mice.  ( 'o.  th(*n  had  on  j)r(‘mises  514 
rjth  St.  would  expiri*  in  a  year  (H‘  so  and  that  lu‘  and  his 
hrothor  Louis  were*  diseiissiim-  tie*  advisahilitv  of  hnildiim' 
a  hnildin.i;'  as  th<‘ir  own  property  desii^iK'd  to  lit  th(‘ir  hnsi- 
iM‘ss.  .\t  that  time  dessi*  \\\  ILawliiiiis  hrcniuht  714  1‘Jth 
St.  to  his  at t(*iit ion.  'The  prop(‘i‘l>’  was  \isited  and  in¬ 
quiries  made,  etc.,  hnt  they  decided  they  wer(‘  not  int(*r(‘sted. 
At  that  tiiin*  he  was  infornK'd  that  eitln'i*  Crank  Killian  or 
his  wife  was  th(‘  owner  of  tln‘  pi'op(*rty.  The  sanu‘  jiroj)- 
ertv  was  auain  hroiinht  to  his  attc'ntion  in  1315  when  his 
hroth(‘r  Louis  mention(‘d  it  to  him,  he  stating;'  that  .Mr.  AVai*- 
wiek  had  attempt(*d  to  interest  him  in  it  hnt  h(‘  had  re- 
ferri'd  AVarwiek  to  witness.  A  shoi't  time  aft(‘r  .Mr.  War¬ 
wick  visit(*d  him  and  they  discussed  tin*  |)ro))erty  and  sale 
price  of  it.  lie  informecl  Warwick  that  liis  askini;*  ]>rice 
was  too  hi.^li.  Latei'  In*  had  another  \  isil  from  .Mr.  Wai’- 
wick  and  they  discussed  the  sann'  pr<»perty  a^aiii  and  War¬ 
wick  also  took  nn*  to  see  another  pi'opei'ty  on  hi  St. 

“(J.  Did  yon  tinally,  (*ither  with  .Mr.  Warwick  direct  or 

throiinh  th(‘  irK'diiim  of  a  real  (‘state  a.i^i'iit,  or  of  an  agent, 

r(*ach  t(‘rms  as  to  the  d'welfth  Street  jiroperty?”  “A. 

Well,  sonu*  time  aft(‘r  that,  a  .Mr.  Kr(‘(‘,  ])iirporting  to  be  in 

the  r(‘al  (‘stat(‘  hiisiiK'ss,  introdiic(*d  himself  and  said  that 

h(‘  iind(*rstood  that  W(‘  were*  interest('d  in  this  property;  he 

thought  that  it  ('oiild  he  secnr(‘d  for  a  lignre  that  we  would 

prohahly  h(‘  willing  to  pay,  and  I  told  him  no,  and  he  went 

awav.  A  little  hit  latei*  on  1  think  he  called — 1  was  not 
% 

there — but  1  think  he  called  on  my  brother,  1  am  not  sure, 
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l»nt  T  think  he  did — and  I’ollowiim’  that  Ik*  camo  back 
auaiii  and  ralhMl  cm  nn*,  and  lu*  said  “I  can  got  this 
l»!‘()j>crt V  fo]'  vdii.  Von  own  an  apartment  house  on 
(J  Strort.  oi-  yoni-  wil’o  owns  it.  Mi*.  Warwick  is  owner  of 
t!io  'rwolfth  SiiTot  pi'(»p(*rty  and  has  manifested  an  inter- 
(‘st  in  t!-a<lo.  ( )n  what  l»asis  would  you  lu*  willing  to  trade?" 

I  told  liim  that  I  w(»uhl  discuss  that  with  him  later,  and 
made  an  ai>point ment,  1  think,  for  the  following  afternoon. 

I  talko'd  with  my  hi-other  Louis  about  tin*  trade,  1  talked 
with  my  wife  ab.uit  the  tra(h*,  and  tin*  following  afternoon 
I  luei  Ml-.  Frc<*,  and  told  him  that  wi*  weiu*  not  in  a  position 
to  make  an  offer,  what  would  In*  offer.'  lb*  made  the  state¬ 
ment  that  he  thought  that  tlie  'I'welfth  Str(*et  proiK‘rty 
could  be  secured  l(>i‘  th(‘  Street  prop(‘rt\  (‘h*ar  and  Sl2,- 
ono.  1  stated  to  him  the  value  of  tin*  Stre(*t  ])i*op(‘rty, 
the  vnlue  that  1  had  tixed  in  mind  on  the  d'welfth  Street 
proiu*rty.  and  furthei-  that  1  had  luum  off(*i'ed  tin*  pro])(*rty 
foi-  .•f.’N.'KM).  er  ill  l!»i:h  and  that  1  would  not  be  in¬ 

terested  in  sucli  a  tradi*.  \\dn*r(*npon  in*  ask(*d  nn*  “what 
kind  of  trade  woidd  you  make*.’"  Some  caleulating  was 
(hme  niid  tile  statement  made  that  wa*  wouhl  give  ir7,d0(l 
casli,  the  St  1‘eet  pi'opeity  ch‘ar.  and  take  the  lw(‘ltth 
Street  proiicity  sid>J(‘ct  to  n  >;•_!( trn<t.  lb*  said  In*  did 
not  tliiii'A  it  W'luhl  be  con''idered,  but  In*  would  submit  it. 

Me  discu-.-e<l  his  fc«*s  at  tin*  time.  1  said  “'bln*  otln*r  side 
will  pay  you."  lb*  said  “.\<k  in  a  trade  both  sides  will  jiay 
me."  lb*  enlight(*in*d  nn*  somewhat  on  tin*  subji'et  ot  tees. 

lb*  W(*nt  away  and  caine  back  early  tin*  in*xt  morning. 
“I  can  g(*t  that  ]u-op(*i-ty  foi-  yon,  but  not  on  thosi*  t(‘rms," 
is  what  he  said.  “If  y<*u  will  pay  Ssnoo  (‘ash  and  cause 
the  (^)  Str(*et  jirojicrty  to  lu*  dee(h*d  ch*ai‘,  I  can  ])ut  this 
1rad(*  through  for  you." 

1  ''pok'e  to  mv  brotln*r  about  tha.t.  jind  we  act(*d,  it  1  recall 
(‘orrectlv.  that  afternoon,  'bids  was  in  tin*  morning  he 
visited  nn*.  'bhat  aft(*rnoon  1  ask(*d  him  to  make 
SS4  tin*  contract,  that  is.  an  off(*r  r(*duc(*d  to  writing, 
and  he  did,  saying  that  In*  would  traih*  this  ])roperty 
for  Q  Stre(‘t  ch*ar  and  cu.sh,  for  which  .Mr.  Warwick 

wouhl  (h*(*d  tin*  Iwellth  Stre(*t  projierty  subject  to  a  $20,- 
(MM)  ti’ust. 

Ml*.  Larusi:  Have  yon  got  that  writing.’ 

Tin*  Witin'ss:  'blmt  has  lu‘(*n  in  tin*  case*. 

Mr.  Larusi:  lias  that  lK*en  in? 
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Mr.  Floliarty:  Mr.  Sini))s()n  l)r()iiglit  that  in. 

The  Witness:  That  niiderstandine:  was  reduced  to  writ- 

o 

in  or. 

Mr.  Cariisi:  Is  it  an  (‘\dii)»it  in  lliecasc'.^ 

^Ir.  I)(‘nt  :  I  would  not  he  ('(Mlain  about  it. 

Mr.  Fl(‘liarty:  I  think  so. 

The  AVitness:  I  think  it  is  in. 

l>v  Ml'.  Fl<‘]iartv: 

ft  • 

“(^).  That  eontraet  was  sii;‘iicd  and  suhs('( jiaait ly  I’atilied 
by  all  pai’ties/*'  “A.  N’es.  'I’iiat  was  tin*  rollowini;' — I 
think  that  vcu'v  aftin'iioon.  I  u'ot  toii^ther  witli  Louis  Inu'e, 
and  discnsscMl  it  linallv.  Lv  tlu*  wav,  I  am  a  litth*  jdiead  of 
my  story.  AW*  visitcal  the  ]U'()])v‘rty  once  or  twice,  looked  it 
over  and  considered  it,  and  spitke  to  se\a‘i'al  of  our  friends 
about  it,  who  knew  souu'thinu'  ab(eat  values,  asked  Afr. 
Aro(*bs  two  or  throe  tinu's  about  what  In*  thoiu'ht  of  it,  and 
linally  d(*eided  it  was  all  riu’ht  and  a  j)(*rf(*etly  |)ro|)(*r  d(*al 
for  us  to  mak(*,  and  sienod  the  eonti-aot  and  uavi*  tin*  ])ai)er 
to  Air.  Fr(*e." 

Mr.  Farusi :  And  that  is  oin*  of  the  two  papers  that  were 
})roduc(*d  by  Mr.  Simpson,  is  it  not  ! 

Air.  Fl(*hartv:  it  must  ha\(‘  Im'oii. 

ft 

The  AVitness:  It  was  the  orieinal  (onti'aet  In*  produ(*ed 
here  with  mv  siLiiiature  on  it. 

ft  V  ^ 

880  “(^).  So  that  tinally  tin*  'rweifth  Strei't  pi'operty 

was  (.h*(*ded  to  Frances  (i.  ('arroll  on  Juiu*  IS,  11)15. 
r  do  not  know'  whether  you  know  that  date  or  not.”  “A.  I 
do  not  r(*m(*mb(*r  tin*  dat(*.  1  l•omembol•  it  was  in  June 
about  that  tinn*." 

“Q.  That  is  tin*  dati*  set  forth  in  the  jilaintilT's  bill,  and 

we  will  tak«‘  that  as  eori'eet.  In  tin*  meant  inn*  what  if  anv 

» 

arranu(*m(*nt  had  voii  entei'ed  into  with  Mi's,  ('arroll  as  to 
the  (.}  Street  beine'  taken  in  on  this  trade.'"  “A.  The  first 
time  I  s])ok(*  to  Airs,  (’ai'roll  about  this,  I  told  ln*r  that  if 
the  trade  could  be  madi*  at  tin*  lieiires  that  Louis  and  I  had 
decided  wouhl  be  1‘aii'  to  <»ur  side,  that  W(*  were*  vei'y 
stroll, u'ly  in  favor  of  il  :  th.'it  onr  h-ase  would  soon  expire; 
we  had  outgrown  the  place:  it  was  a  necessity  that  we 
move;  that  we  had  both  fre<iU(*ntly  discuss(*d  putting*'  our 
earnin.ns  into  a  piece  of  pro))(*rty,  carryin'4'  it  as  an  asset 
of  the  company,  for  the  reason  that  it  show’ed  stability  to 
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my  mind,  and  tlial  if  lids  deal  \vrr(‘  made  on  tlie  figures 
tliat  wi*  tlioim-lit  salislaelory,  tliat  1  wanted  her  to  loan  to 
m(‘,  or  give  t'or  iny  use,  tin*  direct  |)ro])erty,  and  she 
asked  me  what  slu*  would  have  to  show  her  interest.  I  re- 
memhor  discussing  that  later  with  my  l)rother  here  (indi¬ 
cating),  })i‘ohal)ly  the  very  next  day,  and  we  wrote  a  letter, 
or  I  wrote  a  h*tt(*r  to  her,  and  outlined  the  conditions  of 
the  trade,  how  sin*  was  to  h(‘  ])rot(‘et(‘d,  and  further,  it  was 
agreed  to  put  the  tith*  of  the  'Twelfth  Street  ])ro])erty  in 
her  name  as  additional  ])rot(‘ct ion.  'That  was  all  agreed  to 
by  her  with  my  brother — all  ])rior  to  her  signing  this  con¬ 
tract. 


“Q.  Did  vnii  niak(‘  aiiv  agre(‘ment  with  her  as  to  allow- 
ing  her  a  ])rolit  on  'Twelfth  Str(‘et?" 

“A.  'The  agreeniiMit  was  at  thi‘  time — we  did  not  know 
!Mr.  Moebs'  total  bill.  It  was  assumed  to  be  ap- 
88(:  ])roximately  8.’).f)()()  and  some  odd  for  a  shed,  a 

garage.  1  am  not  sure,  but  1  think  a  nott‘  was  sug¬ 
gested,  but  here  an>wering  yoiir  (iuesti<ni,  an  agiaunnent 
with  Ml'S,  (’ari'oll  was  made  that  sla*  would  Ik‘  rt‘paid  the 
total  (*ost  of  th«‘  Street  pro])erty,  ]dns  a  commission  or 
profit  to  her  of  jf.'iDO.liO. 

Mr.  (’arnsi:  .Inst  one  minute,  Mr.  Tdeharty.  You  have 
immtioned  a  h*tler  several  tinu*s.  Von  have  that  letter, 
have  yon,  M  r.  (’arroll 

'I'lie  'Witness:  Mrs.  T’arroll  has  that  letter. 


F>v  ^Ir.  Cam  si : 

“(C  Was  that  letti'i'  ever  (dhu'iMl  in  evidence?”  “A.  I 
do  not  think  Mr.  Fleharty  has  it.  W<‘  can  get  the  lett(‘r 
if  you  want  it.  It  is  a  h'tter  simply  stating  tlnese  terms.” 

“(J,  1  think  1  have  se(*n  some  letter,  but  1  have  forgotten 
about  it  now.*'  “A.  We  can  g(*t  tin*  letter.” 

“(J.  If  yon  can  priMlnci*  tin*  h‘tter  and  will  bring  it  with 
von,  1  will  thank  voii.”  “A.  All  right,  sir.  I  think  1  can 
{)roduc(‘  both.  I  have  the  carbon  and  slu*  has  the  original.” 


I>v  Mr.  Fl(‘hartv: 

•  • 

“(,>.  You  have  stated  that  tin*  purchase  of  Twelfth  Str(‘et 

bv  vonrself  and  voiir  brother  was  discnss(‘d  with  Mr.  Moebs. 

•  •  * 

What  was  the  nature  of  that  discussion  “A.  1  asked  his 
opinion  as  to  what  he  thought  of  the  lu'operly  in  value.  lie 
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is  a  real  estate  sixnailator  and  he  should  know  something 
of  values  of  ground." 

“t^).  Was  it  diseuss(Ml,  oi‘  was  it  intimatiMl  or  sugg(*sted, 
that  in  the  transaelion  M  i\  Moehs  would  have  any  interest, 
— had  any  inti*rest  in  (^>  StriH't,  or  would  have  any 

887  intc'rest  in  d'wc'll'th  StrecU.'"  “A.  It  was  not  dis- 

euss(‘d  oi*  nuMitioiu'd  in  anv  wav;  no." 

«  • 

And  tin*  ('onv(‘i-sat ion  with  him  was  not  one  that  you 
would  have  had  wilh  one  Jointly  inter(‘sti‘d  " 

^Ir.  (kirusi:  Ask  him  what  was  said. 

“A.  1  would  say  it  was  a  diseiission  of  asking  an  opinion 
of  a  man  that  1  ihoueiit  knew  as  to  values.  That  is  just 
the  same  as  1  ha\’e  slatrd.  1  asked  others  who  W(‘re  ac- 
(iuaint(*<l  with  real  (‘state  values  what  they  thought  of  it. 
^Ir.  Moehs  stated  that  In*  thouuht  it  was  a  good  deal;  that 
if  wo  should  make  that  at  that  fmure,  that  it  was  a  good 
deal." 

“().  He  said  if  vou  could  make  it  at  that  tigure  it  would 
he  a  g(M)d  i‘eal.'"  “A.  V(‘S  sii*." 

“(^).  Did  In*  at  that  time  elaini  any  int(*rest  in  the  Q 
Street  ])i‘0])(*rty  “A.  Xo  sii*." 

“(j).  Did  he  at  that  tinn*  set  I'orth  that  In*  wonhl  havi*  an 
int(*rest  in  'rw(*lfth  Sti-(*(‘t.'"  “A.  .Xhun*  what(*V(*r." 

“(A  Wh(*n  for  the  lirst  tinn*  did  von  know,  oi’  weia*  vou 
informed,  that  In*  ('lainn'd  an  inti*i-est  in  the  'Twc'lfth  Sti*eet 
property.'"  “A.  V(‘i‘y  much  to  my  sui’jn-isc*,  when  this 
suit  was  tiled;  not  until  then." 

“Q.  When  as  to  0  Str(*et “A.  The  same  thing.” 

(Kec.  G'jr)-;]? :)  r2th  St.  was  de(nh‘d  in  Jiiin*  Ihlo,  and  the 
permit  foi*  hnilding  was  n(»t  issueil  until  (tetolua*  DMo.  In 
tin*  meantime,  right  after  they  pni-ehased  it,  tln*y 

888  mov(*d  a  part  of  their  st(»ek  into  the  hnilding  and 
W(*i‘«*  i'ee(*iving  and  deli\’(*iang  goods  daily  and  con- 

duct(*d  a  ))ortion  of  theii'  Inisiin'ss  fi’om  tin*  pri'inises  and 
not  until  S(*ptemhei-  did  th(*y  undertake  to  improvi*;  and 
in  the  early  pai't  of  ()etohei‘  or  late  part  of  Sept (‘inhiu'.  Mi*. 
Moehs  was  eonsnlt(*d  as  a  huild(*r  and  ask(*d  for  an  (*stimate|* 
Moehs  was  to  base  his  estimate  on  what  they  wanted. 
Asked  if  In*  had  any  plan  at  that  tinn*.  In*  said  some*  rough 
sketcln*s  In*  had  made*.  lit*  had  tin*  si/n*  of  tin*  lot  that 
wanted  to  lx*  impi'oved,  and  hy  tin*  way  it  is  only  a  part  of 
the  lot,  the  front  ])art  of  it.  Ih*  had  sonn*  sketches  that  he 
had  made  of  that.  Moehs  criticized  his  sketches  unfavorahly 
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aiB.l  >ai(l  lie,  Moi'lts,  wouM  iiiaki*  >onK*  sketclies,  which  he, 
Blochs,  (ii(i — ])eiicil  roiieh  skctclies.  Asked  what  they  were 
li(‘  aiiswcrctl.  lloor  nlaii>:  lliat  is  all.  Asked  it‘  thev  show(‘d 
the  sliMK'tm'al  >tv|c,  la*  said  X<>.  'Told  lo  u’o  ahiaid,  he  said: 

“A.  Meicly  jx'iu'il  .^kalches,  sliowiim’  the  aiTaiiii’enieiit, 
flooi's,  windows  and  dooi-s.  Followini;’  that,  hy  a])i)oint- 
inent,  my  hi-oihor  Louis  and  myscll',  in  company  with  Mr. 
Moi'hs,  visitod  the  hnildiiie’,  and  he  drew  ii])  plans  with  mo, 
that  is,  roimii  jilans,  and  we  sjumt  soim*  time  th(‘re  disciiss- 
iim’ tlii^  plan,  1  he  plan  t hat  1  had  made.  Some  modilication 
was  deeiiled  Upon  of  hi>  ])lan,  and  then  lie  nndertook  to 
nieasurt'  and  to  eslimati*.  lie  prepariMl  an  i‘stimat(‘  of  the 
li’i'oss  cost  of  tin*  impro\'em(‘nt >  on  the  basis  of  oiir  sketch 
])lan,  and  tin*  nnderst andine'  iM'iweeii  the  three  of  use  was 
that  tin*  yi’oss  (*o>t  was  not  to  (‘X(‘c‘eil  $10,000.  He  had 
those  liunres  itemized,  that  is  to  say,  so  much  for  brick 
work,  s(>  miK'h  foi*  roncu'olt*,  and  so  forth,  written  on  the 
wall.  it  wa.>  a  w  hit ewa>hed  wadi,  and  it  was  thei’e  foi’  a 
lone'  linn*  after  wc  oci-iijhi'd  l!n*  bnildiim’. 

X<>w,  aetini:'  upon  that  (*>limat(*  of  $10,000,  wi*  h*fl  tin* 
bnildine’  (»h,  I  a.m  ahead  of  mv  stoi’v.  At  that  tinn*, 
bretln*r  Louis  >aid  “!)o**s  tin*  $10,1)00,  doi*,  include 
SSI)  youi-  fe(*,  your  pei-cenlaue  X ',  and  In*  said  it  did  not, 
and  then  he  said  “What  f(*(*  an*  you  u’oinii’  to 
charet* ' 

“(J.  Who  >aid  that  Louis.  And  In*  said  “I  will 

char'^t*  yon  tin*  usiiaL*  oi-  “a  reasonable*',  1  am  not  sun*, 
oin*  •)f  the  two  woi’ds  I  am  »juite  suia*  he  us(*d,  (*itln*i’  “  rea- 
sonabh***  oi*  “u>ual"  buii(h*r's  commis>ion." 

I’^ollowiiiL:-  that  tin*  sketches  W(*rt*  n*ducc*d  to  a  linisln*d 
jilan.  Siruetural  plans  and  an  elevation  wi*i-(*  made  under 
the  diret'lion  of  Mi'.  Moelx.  Moebs  savs  In*  tlii'(*ct(*d  Wi*st 
how  to  makt*  the  elevation,  d’in*  (*h*vation,  the  plans  and 

tin*  buildiim  to-(lav  .show  V(*rv  eh'arlv  that  at  the  time  Moebs 

•  •  • 

dir(*(*tt*d  that  plan  to  lx*  ma«h*,  if  he  did  so,  he  un(h‘rstood 
it  to  b(*  foi'  tin*  ('arroll  Idleetric  (’oinjiany.  Lounsi*!  for 
plaintiff  said  :  “'That  is  a I'enmeiit ,  M  i‘.  (  kirroll. "  Tin*  wit- 
in*ss  replied,  the  biiihliim'  will  show,  hoW(*Vi*i',  that  .M(n*bs 
d(*siiined  into  eV(‘i\  pioe(‘  (tf  the  e<‘rni(*(*  “(’.  Id.  C’o."  It  is 
tln‘re  to-day.  It  s})(*aks  for  itsflf.  'fhe  cop])(*r  corniei*  all 
(h*siiined  “(’.  K.  t’o.".  nu*aninLi'  (’arroll  Idlectric  (\)m])any. 
It  is  r(*peated  at  least  six  times  in  every  piece  of  the  co})pi*r 
cornice,  and  *Mocbs'  original  i)lans  will  show  that.  That  is 
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tlio  (‘n|)])(>i’  work  on  tin*  t'ronl  of  tlio  l)iiil(rnii>’  iiiidor  the 
siH'ond  and  lliii-d  lloor  windows,  and  lu‘  tlioni*lit  tlioro  wore 
I'onr  windows  to  a  llooi*,  making-  (‘iiilit  ])i(‘(‘os.  Tlioy  are 
lai'.u'o  (‘iionuli  to  Im*  s(M‘ii  on  llic  sliH'ct.  'TIk'v  an*  a  l*o{)t  in 
diainotor.  As  ho  stated,  tlio  i)lan  was  linisli(‘d  and  dis- 
enss(‘d,  and  linally  a  hnihliim-  permit  tak(‘n  out.  Subso- 
(in(‘nt  to  tliat  biiildin.u’  opei'ations  (•omnn‘n(‘(‘d. 

Xo  mention  was  made*  of  liow  it  was  ii'oiiiL*’  to  lx*  tinano(‘d 
oi-  who  was  uoinu'  to  make*  a  loan  or  anythin, of  the  kind, 
tin*  (’ain-olls  nnderstandiim'  t lioi-onehly  and  assnmin,i*‘  tliat 
Ml-.  Mo(‘l)s  understood  that  tin*  Carroll  Company  was  abh* 
to  build  the  bnildiiiL':. 

SiK)  Ask(‘d  by  tin*  Master  wh(‘r(*  that  (‘lovation  was  ho 
said  lu*  sn]>pos(‘d  Mo(‘bs  ha<l  it.  Ib*  had  not  soon  it 
intro»lne(‘d  ln'ro  at  all.  It  is  possibh*  Ik*  has  a  bliu*  ])i*int 
tak(*n  fi‘om  it.  If  it  is  of  any  int(*i-(‘st  In*  will  make  a  search 
foi-  it.  He  iiKpiii-ed  if  h(*  should  .uo  on  with  his  story.  Ho 

was  told  bv  his  eonnsel  to  uo  aln'ad  and  eontinn<*d:  Tliov 

•  *  • 

took  out  a  p(‘i‘mit  and  W(‘nt  on  with  tin*  bnildini*-.  He*  s])oko 
to  .Mo(*bs  about  tin*  (*xeavation  foi*  a  boih*i-  I'oom.  .Moolis 
said  that  was  not  on  the  oi-iuinal  (‘stimat(*,  to  nso  the  old 
oiK*  and  showed  how  it  eonld  lx*  made  to  suit.  Tin*!!  Ik*  ^'ot 
an  (*.\p(*i-t  nK*('hanieal  (‘n.niiK'ei-,  a  fi-i(*nd  of  his,  to  lifive  his 
views  and  whih*  the  (‘iiuinei'i*  favor(*d  oai-i-yin.i*-  out  his  wit¬ 
ness'  ])lan,  tlK*y  f(*lt  as  .Moebs  had  not  (*stimatt*d  on  it,  and 
so  forth,  tlK*y  eonld  not  (*.\]x‘et  to  ui't  it,  and  adopted  Ids 
sniiuest ion  of  ke(‘pinu-  tin*  old  boih*!*  i-ixnn.  Tin*}'  W(*nt  on 
with  tin*  bnildiiiLi'  anylnov,  and  ])laintiff  put  np  bi-i(*k  work 
which  meant  (‘Xti'iidinif  the  existim;'  walls.  1  nt(‘i-i*n])tod 
by  his  counsel  and  asked  to  state*  tin*  conditiem  of  the  prop- 
(*!-ty  prioi-  to  tin*  comnK*nc(*m(*nt  of  im])rov(*m(*nts,  ho  said 
tlK*i*e  W(*r(*  two  old  bnildiims  on  tin*  lots.  Thov  woi-o  two 
lots  712-714  12th  Str(‘(‘t,  and  tlK‘S(*  W(*]-(*  four  stoi-y  brick 
bnildin,i;s.  Tin*  tii’st  tlooi*  of  both  had  lx*(*n  ]-(*modolod  foi* 
bnsiiK*ss  ])ni-])osi*s.  4'h(*y  w(*i-<*  om*  lx*sid(*  the  other,  and 

both  ran  back  an  (*(|nal  distance*,  ai)])roximat(*ly  tK)  foot, 
'rile*  im|)i-ovem(*nts  cont(*m))late<l  texik  ii))  all  of  the  space 
<x'cnpi(*d  by  th(*s(*  two  bnildin:L*s,  with  the  exception  of  a 
small  conn(*ct in.u’  sti*i])  or  hallway,  and  it  r(*ally  took  tliat 
blit  not  so  much  of  it  as  e-xists  today.  4'h(*r(*  was  a  build- 
in, <*■  in  the*  re*ar  that  was  not  i*(*mod(*h*d  and  that  is  there 
todav.  'riK*i*(*  wei-(*  thi'(*e  bnildinus,  two  in  front  and  one 
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in  tlio  r(‘ai*,  and  tin*  rear  one  was  not  romodokMl  and  not 
inclndod  in  lln*  cstiniati*.  'Tin*  mar  hnildinu'  was  con- 

n(‘clrd  with  holli  the  t'l'onl  ones  hv  the  liallwav  lie 

•  * 

spoke  of. 

SJM  A>ked  wli(>  >ni)(*rvis(‘d  tin*  const  motion  of  tin* 

work.  In*  >aid.  a  man  l)V  the  nann*  of  X(‘ah*v,  an  ein- 

»  « 

ployer  of  Moehs,  as  superintendent,  was  })nt  in  cliai’^e  oi’ 
the  johand  Mr.  Mo(*l>s  lent  hi>  a<'tive  snp(‘rinti‘ndt*nc(‘ to  the 
Imildine'  at  the  >tartin,ii-  and  eontimn*!  that  up  until  tin*  tinu* 
he  <[nit  the  Joh  on  .lannai’v  iM».  Tin*  Imildini*'  was 

('onipleted  March  llMtI.  Mr.  Mo(*hs  vaeat(*d  it  as  a 

hnildei’,  a>  >nperi nt(*ndent  or  >npervisoi*.  Mo(*hs  r(‘lin- 
(pii>ln*d  all  interest  in  it  and  told  witne>s  that  he  was  eoin- 
peti'iit  t(t  eonii>lete  it;  that  ina^niiieh  as  In*.  .Moeh>,  could 
not  i;<*t  an\’  money  out  of  it.  to  ii(»  aln‘ad  and  lini^h  it.  This 
a<‘tion  on  Moeh^’  j»nit  wa"  Inoimiit  ahont  l»y  a  misnnd(*r- 

>tandinn' ahont  nioiiew  Mr.  .Mi>(*h>  n>k(*d  for  monev  at  this 

*  •  • 

tinn*  in  Jannai  x  and  it  wa>  lel'n^ed  him  and  In*  stated  ‘*That 
is  the  >anie  treatment  !  L;'ot  on  <  >  St.  and  I  cannot  do  vonr 
Joh  nnles<  yon  put  up  the  money." 

At  that  time  the  hnildiim  wa-  in  I'oimii  >tat(*  (d‘  eom]»h*- 
tion.  'I'he  i-oof  wa-'  on:  theie  wa-  no  fi'ont  in  tin*  Imildin.a', 
no  tloors,  othei'  than  a  eonei(*te  >i‘eoinl  lloor,  no  intei'ioi'  at 
all,  nothin, li’  moi‘«*  than  tin*  >np(*i'>t met nrt*  and  that  not 
eomph*t«*d.  'rin*re  iemaiin*d  to  lu*  doin*  tin*  int(‘rior  trim, 
tloors,  >tairs  otln*r  than  eonei‘(*t(*.  ela/.inn',  ) >aint in,i4‘,  plastt*r- 
ine‘,  (*le\  at(H\  liehtiim,  heatiim-,  marhh*  work,  linisln*d  piiimh- 
inii',  till*  woi’k,  stone  work,  eorniet*  W(H‘k,  partitions  and 
e(*nn*nt  linishinii'. 

When  .Mr.  .M(M*hs  left  In*  h*l‘t  his  man  Xealev,  a  \  erv  com- 

•  • 

pet(*nt  fi*llow.  .Mr.  Xealev  W(*nt  on  with  t he  cai’peiiter  work, 
which  inelinh*d  tin*  layinii'  of  tin*  wood  floor  on  the  second 
and  third  lloor>  and  tin*  jmttin.ii’  np  one  partition,  some 
wiinlow  >ash,  a  >kvlieht  and  sonn*  int(*rioi’  oak  trim  on  the 

first  and  s(*eond  floor  onlv.  lie  >honld  sav  Xealev  did  not 

•  •  • 

supervise  the  <*onij>letion  of  the  Iniildin,^’.  lie  perform(*d 
the  completion  of  the  ('arpenter  work  and  that  was  all  he 
was  supplied  to  do.  \\’itn(*>s  took  ehariic  of  tin*  cornice 
copper  work,  marhh*.  ,ela'/.in,ii',  paintiiii*’,  I'craniics, 
Sk'J  heatinii’.  plninhine*,  li^iit inii'  and  ventilation,  and 
made  direct  eontraet>  f«»r  most  of  it,  that  is  (*ontracts 
hetween  tin*  eoneern  and  the  eont ra<*toi' ;  Xealev  went  on 
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with  tli(‘  (‘ar])(‘iit(‘r  work  and  laid  the  floors  and  witness 
honglit  the  trim  Troin  Fineh.  Fineh  hnilt  the  stairways  and 
show  windows  and  |»nt  tluan  np  with  his  own  men.  The 
woi-k  whieh  was  nee(‘ssai‘v  to  h(‘  eompleted  siihsecpient  to 

Jannarv  *_M),  IPlti,  was  eont raided  for  l)v  witness  for  the 

•  • 

Faio'oll  l^d(*(drie  (’om))any  and  siipei’vised  and  eomj)leted 
hv  witness.  Mo(‘l)s  paid  X(‘aI(‘V. 

Ask(‘d  to  (‘xamim*  j»laintiff’s  statmnent  of  eost  $8,272.12 
(  FiXhihit  J.J.  M.  A.  o)  and  stati*  wlndlnM’  that  represented 
appi’o.\iniat(‘ly  tiu*  amount  of  work  and  materials  sn])plied 
hy  Mo(*hs  at  th(‘  time*  h(‘  hd't  tin*  joh,  h(‘  answered  he  was 
not  i>r(‘pai'(Ml  to  say  as  to  tin*  amounts,  hnt  as  to  the  ehar- 
aidei*  of  the  work  In*  would  say  it  r(‘vealed  all  the  work 
Moehs  had  anythin^'  to  do  with.  With  tin*  (‘xeeption  of  an 
it(*m  ol'  h(‘atin,ii‘  of  $11.00  paid  hy  .M(n‘hs  for  moviii”'  a  pi])e 
h(‘for(‘  thev  hei^an.  none  of  the  it(*ms  eonti’aeted  for  hv  wit- 
n(*ss  are  in  that  stat(‘m(‘nt.  Ask(‘d  to  i;ive  tin*  names  of  the 
partieiilai-  eont I’aetoi-s  with  whom  In*  himself  for  the  (^ar- 
i-oll  FJ(*('trie  (’ennpany  dii-(‘(dly  eonti-aidcnl,  he  said  on  the 
eorniei*  and  tin*  eoppei-.  l>ranst(*ad;  on  the  marhle  and  tile 
woik  the  Xational  Mosaic'  ('omi)any:  stairs,  int(‘rior  trim 
and  show  windows,  ( ’.  I'k  Fineh;  ,i»la/in.<»’  F.  J.  Murphy  Fom- 
pany;  j »lastei'inu‘  liarnham;  paintiiii*’  In*  thinks  Thomas; 
heatin.i*'  and  li.nlitinu',  inelinlinu’  l)oil(*r,  ])ipin.i»-  and  radia¬ 
tion  hy  hims(‘lf  with  his  own  foi'ei*;  li.i»htin^’  tixtnres  ().  R. 
FiVans  l>ro.;  plnmhini;-  lixtin'(‘s  ('i*ane  cV:  Fompany;  mill 
work  .Maidin  Wi(‘,i*and;  sin'li  stuff  as  heatiiii**  and  li^htin^ 
and  sonn*  e(‘nn‘nt  woi'k  and  otln*!*  stnff  like  that  which  he 
pei'sonally  took  care  of,  that  appean'd  tlironiih  pay  rolls  and 
niat(*rials,  not  a  eimti-aetor  with  his  owm  for(*e.  In  this 
snp(‘i‘vision  eonsid(‘i'ahl(*  d(‘sii»nin.i*‘  w’as  in‘(*essary  from  an 
a rehit(‘etnral  standpoint,  and  Wi‘st  assisted  him,  designing 
tin*  plast(‘ring,  eornii'i*  and  show'  wdndow's,  ti'ini  and 
SO.”)  stall's,  ills  hrother  says  tln*y  ])aid  West  hnt  he 
does  not  renn*mh(*r  wdio  jiaid  him.  Asked  how,  in 
round  nnmhers,  did  the  eost  of  tin*  w'ork  he  superintended 
and  has  l)(*(*n  sp(*aking  ahont  eompai'e  with  the  cost  of  the 
work  and  mat(*rials  for  wdiieh  Moehs  hilled  him,  he  an- 
sw(*r(*d.  tin*  work  In*  nnd(*rtook  for  tin*  company  \vas  in  ex- 
e(*ss  of  any  work  .Mo(*hs  did  on  the  hnilding.  His  recollec¬ 
tions  of  tin*  ligni'cs  is  it  eost  nioi'i*  than  $8,272.12,  the  amount 
of  Moehs’  stat(*nn*nt  of  eost,  to  eomiilete  the  hnilding. 
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(Iioc.  l).*’)7-oS : )  'rii(*  testimony  of  Mi*.  Mo(*l)s  that  the  orig¬ 
inal  i>lan  adoptiMl  rontcinj>lat(Ml  tin*  division  of  the  Imilding 
into  two  stores,  one  to  he  oeenpitM)  l>y  (’ari’oll  Hle(*trie  (\). 
and  the  other  to  h(‘  r(*nt(‘d  to  sonu*  otlnn*  person  or  linn,  is 
not  true.  .\o  >neh  thing  was  ever  eont(‘mplat(*d  and  the 
plans  did  not  >liow  any  sneh  thing.  It  was  never  con¬ 
templated  that  tin*  eolnmns  >hown  on  tin*  original  ))lans  as 
I'lmning  down  the  eent(*i'  of  tin*  li(Mn‘  spaec‘  should  (*ver  be 
eonneeted  up  by  a  wall  to  <livide  the  building  into  two  stores. 
'rh(‘  eolunm>  wert*  put  thm'e  to  >upj>oi't  the  floor  ahovi*,  and 
it  was  not  until  hi-othei*  Loni>  eriti<'iz(Ml  the  a|»pearan(*e  of 
a  >toi*e  full  of  enlunin>  that  it  wa^  deeide<l  to  r(‘m(>ve  tlnmi. 
d’lie  original  plaii^  or  any  other  plans  n(*V(*r  <‘ont(*mplated 
any  division  of  tin*  ^tore.  'The  original  plans  showe<l  a 
>tairwa\'  in  the  eentei*  <»f  th<*  hnildiim’.  if  In*  recalls  eorre(*tlv, 
and  the  later  plan>  showed  a  >tairway  >et  to  om*  side. 
Strnetnral  diflicultir^  will  sh(»w  that  tin*  >tair  was  set  to  oin* 
sid(‘  foi*  the  reaxm  that,  if  |ml  in  the  center,  it  W(mld  open 
out  directly  into  a  brick  wall  diividiiie*  the  i*(*ar  building  into 
two  halves.  Moi*l>-  had  nothiiig  to  <|o  with  moving  tin* 
>tair.  nothing  \n  do  with  tin*  >tair  at  all.  It  will  Ik*  shown 
that  .Mr.  K.  k'iin*h  designed  and  built  tin*  stairs,  iinle)K*inl- 
eiitlv  (*ntir<*lv  of  Mi*.  .Mo(*b>,  and  aft(*i*  .Mo(*bs  «|uit  tin* 
Job. 

Sl>4  (  Iu*c.  b.‘{8-b4n : )  'The  building  714  1 ‘Jt  h  St  r(*(*t  iscar- 
ri(*d  as  an  a>set  of  tin*  (’arroll  fdecti'ic  ('om|)any 
with  tin*  (*xc(*ption  of  adjustments  lK*twe(*n  .Mrs.  (’arroll 
ainl  tin*  (’arroll  IMectric  (’oinpaiiy.  lb*  nn*ans  by  that  that 
(*V(*ry  dollar  that  has  Ikk'Ii  sp«*nt  out  on  account  of  tin*  land 
and  building  is  cai'ried  as  an  asset  by  tin*  (’arroll  Mh*ctric 
(’om])any,  and  that  on  account  of  tin*  fa(‘t  tin*  title  is  in 
Fi*anc(*s  (i.  (’ari'oll  that  and  this  suit,  of  coursi*,  .Mr.  Fasby- 
Smith  ad\'is(*d  against  making  adjustments — on  that  ac¬ 
count  and  on  that  account  ahnn*  tln*y  do  not  carry  tin*  pro])- 
(*rtv  in  tln*ir  own  nann*,  that  is  tith*  to  it.  .\sk(*d  wln*tln*r 
or  not  at  tin*  instituti<m  (»f  this  suit,  adjustment  had  lK*(*n 
unnh*  betwet*n  tin*  (’ai'roll  Fleet  ric  (’om]nuiy  and  .Mrs.  (’ar- 
I'oll  as  to  tin*  amount  coming  t«»  In*!*  (Hi  acc'ount  of  (j)  St  rei*t — 
any  ])rolits  arising  ther(*from  :  In*  answ(*i*(*d  from  n*colh*ction 
only  a  s(*tth*ment  of  lias  be(*n  nunh*  with  Mrs.  (’arroll. 

Asked  if  that  was  in  tin*  f<*rm  of  a  promissory  noti*,  he  said 
in*  did  not  want  to  Ik*  ])ositive  about  that.  'rin*re  is  a  written 
agre(*nu*nt  lK*tW(*i*n  .Mrs.  (’arroll  and  tin*  c'oinpany  as  to  how 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


629 


s1k‘  is  to  ti'adi*.  IIo  thinks  In*  stated  tliat.  And  how  she  is 
to  he  ])i‘ot(‘eted.  Asked  tlnni  it  is  tiau*  that  no  adjust¬ 
ment  liad  l)e(‘n  mad(‘  at  the  tinu‘  of  tin*  institution  of  this 
suit,  he  answer(‘d,  no  adjustunnit,  Xo.  Asked  wludlier  at 

the  tiun*  of  tin*  institution  of  tin*  suit  In*  was  advised  hv 

• 

Mr.  Kashv-Smith  not  to  do  anythin,!::  in  that  eonneetion,  he 
answered  Mr.  Kashv-Smith 's  adviee  was  to  leave  evervthim^ 
in  statu  (|Uo.  Kvei’ythiuij:  has  been  h*ft  iii  statu  (luo,  ah- 
solut(*ly. 

“(^).  Mr.  Mo(*hs  has  t(*stiti(*d  that  tin*  (kii’roll  Kleetrie 
Company  w(*r(*  to  i^ay  a  e(*i*tain  amount  1  think  per 

month — as  i'(*nt.  Did  any  such  a!:‘r(*(*m(*nt  tak(‘  place,  or 
was  any  sneh  eon\'(*i’sat ion  (*\'(*i‘  had.'"  “A.  Xo,  sir;  no 
sneh  eonv(*rsat ion.  Xothiim'  of  that  kind  was  (*V(*r  in 
mind. " 

SJlo  “(J.  Mr.  Mo(*hs,  in  his  r(*ply  to  tin*  d(.*fi‘ndants’ 
an-W(*rs  and  eonntei'elainis,  stat(*s  that  tln*r(*  was  a 
eonf(*i'(*ne(*  lH*tW(*(*n  yonrs(*lf  and  yoiir  hrotln*r  Isolds  and 
hims(*lf  wh(*n  ))lans  W(*i-(*  l)(*inii-  (‘onsid(*r(*d  with  a  vi(*w  to 
tln*ir  snitahility  to  tin*  ( 'ain’oll  l*d(*(‘1  rie  ( ’ompany  as  a  t(*nant 
tln*r(*of,  and  said  Louis  I),  ('ari'oll  and  Ilari'v  IL  Cari'oll 
both  inform(*d  tin*  plaintitT  that  tin*  Carroll  Ll(*etrie  Com- 
]>any  wonid  pay  )().()()  a  y(*ar  foi*  tin*  nsi*  of  tin*  building. 

Will  von  stall*  whether  oi*  not  anv  sneh  eonfei’eiiei*  or  eon- 

•  • 

V(*rsalion  (*vi*i'  took  phn*!*.'"  “A.  Xo,  sir.  Xothiiii::  was 

(*V(*r  mentioned  about  the  t’an-oll  Klei'lrie  Conpiany  rent- 
in, the  bnildinL^  and  no  sneh  eonferenee  or  eonv(*i'sation 
was  (*V(*r  had  with  Mr.  Moebs." 

Mo(*bs'  stati'ineiit  ol‘  his  nosl  of  12th  St.  I'onst  I’uet ion 
work  was  r(*e(*iv(*d  in  evid(*nee  ma!‘k<*d  “  I )(*fendants ’  Lx- 
hibit  =7." 

(bee.  641-7):)  At  tin*  n(*xt  s(*ssion,  dniy  11,  1919,  Louis 
I),  (’arroll,  who  was  pres(*nt  at  tin*  last  |)i-ee(*din!^  session, 
b(*ini:'  aii’ain  pr(*sent,  the  dii-(*et  (*xamination  of  tin*  witness 
Harry  R.  Carroll  was  eont innod,  and  In*  t(*stili(*d: 

Tin*  eheek  ))i’odneed  by  his  eonnsi*!  is  tin*  I'heek  which  lie 
stat(*d  he  had  n'olti*!!  fi-om  tin*  (kirroll  Ll(*eti'ie  Com])any, 
to  make*  np  tin*  pni'ehase  jiriei*  of  the  Sli’(*(*t  lot,  over  and 
abovi*  tin*  cash  which  In*  then  had  on  hand  belon!::in^  to  Mrs. 
Carroll,  (*ndoi'sed  by  him.  d’ln*  (*heek  was  offered  in  evi¬ 
dence  and  mark(*d  “  I)ef(‘ndants’  Kxhibit  Xo.  8.”  Tlie 
letter  produced  by  his  counsel  is  the  letter  which  lie  stated 


630 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


lie  liacl  wi’itteii  to  ^Irs.  (’arroll,  os  to  the  a,irr(‘eiiu‘iit  in- 
volviiiir  lier  t laiist'ci'  of  tla*  (,)  Stn‘i‘t  ])i*o])(‘rty  to  the  Carroll 
Hleeti'ie  Company.  'Flu*  letter  was  ot'CoaMl  in  evidiaiee  and 
marked  “  Dtd'taidanls'  Hxhihit  Xo.  !k"  'Fhe  rollowin.r  ar(‘ 
('o])ies  of  the  lOi’eiroinir  Cxhihits: 


896 


Defendants'  Kximiir  S. 


“('heek  Xo.  A  373.  Washiimton,  I).  (\,  Mar(*h  S,  1917). 

d'he  ('arroll  Ch*etrie  ('oinjainy. 

Dav  to  the  oi*d(‘r  of  II.  K*.  ('arroll  ;s4n6.().‘)  Four  hundred 
and  six  and  (Jo/lOO  I)(31ars  in  full  S(‘tth‘nu‘nt  of  tin*  follow- 
iiii^^  items:  Meh.  8,  on  a  e,  $4()().6r). 

Cori  eet : 

W.  V.  II. 

Fntei'ed:  ( !  >.,  Folio  196. 


.\pprov(‘d  for  Payment 


II.  I?.  (h\hMP)LF, 

( iruri'dl  .1/ (iihKirr 


d'his  vouelu'r  is  juiyahh*  al  1  lie  ( ’oinnuu’cial  Xal  ional  Dank, 
Washinuton,  I).  when  ])rop(*rly  endors(‘d,  an<l  is  (ui- 
do]\s(‘d  on  tlu‘  hack  as  follows:  “  Pav  to  tin*  ord(*r  of  Dis- 
ti’ic't  Title  Ins.  ( 'o.  11.  IP  ('ari’oll."  fhidors(*m(*nt  is  siitli- 
eient  ree(‘ipt.  IP'tinai  if  not  eoin’i'ct . " 

I )  E  E I :  N I  > A  N  rs '  fh\  1 1 1  r.  I  r  9 . 

“Tin*  ( 'arroll  Fh*(*t  rie  (  '(e, 

“dohhers  of  Fh*et rival  Supplies, 

“7)14  Twelfth  St.  X.  W. 

“ Washinuton,  I).  C..  dnin*  17),  U)l."). 

“Mrs.  Fi*anees  C.  ('arroll, 

“ll207  D(*(*atnr  St.  X".  W., 

Local. 

“My  Dear  Frances: 

“The  otVer  on  the  Howard  ])rop(*rty  has  h(*(‘n  ac('(‘])ted 
altho  we  had  to  ])ay  more  than  we  had  exjiected. 
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'riio  Carroll  Klortrir  (\).  is  to  liavi*  its  own  honu^  and  I  lio])e 
to  soon  ])ay  off  tli(‘  inoi’tL^aLr(‘  it*  liai’d  work  will  do  it. 
Sid  “As  a,iii‘(*(‘d  yon  will  let  ns  Iiav(*  tli(‘  St.  Hat 
at  $r)()()  on  cost,  1  will  know  Just  what  this  is  in  a 
short  tinn*  now  as  .Io{‘  will  lx*  linislnxl  and  I  (‘an  irc-d  his 
bill.  The  Com])aiiy  will  adjust  his  account  and  tiu‘  ex¬ 
cesses  on  S  iV:  T  St.  Ilats  and  tlnni  Lonis  and  myscHt*  will 
i>iv(‘  yon  a  not(‘  beai’ini*’  whi(‘h  yon  can  disi'onnt  at  yonr 
bank,  we  will  arranii(‘  t(>  take  tin*  not(‘  np  say  in  two  ])ay- 
nients  ol'^'JbO  (‘ach,  say  thirty  days  apart.  V(ni  will  have  to 
take  th(‘  tith‘  for  ns  on  account  of  the  .Indminnits  as  of 
conrs(‘  w(‘  will  ha\’(‘  to  bori'ow  in  onhn*  to  build  th(‘  new 
bnildinii’,  w(‘  could  not  s<‘cni‘c  a  loan  as  loni*’  as  this  tiling’ 
is  nnd(‘cided.  I  am  yoinu'  this  afti'rnooii  to  six*  Mi*.  Ileister 
th(‘  ai*chit(‘ct  about  plans,  will  tihl  yon  lots  of  ,i»'ood  news 
upon  my  i*(‘tnrn. 

“  Lots  of  lov(*. 

11.  IL 

Hda*  witness,  cont inniiin',  >aid  tiie  “Jo(‘"  r(‘f(‘i*r(‘d  to  in  the 
lett(‘r  is  Moebs,  the  ))laintiff  in  this  casex  Thronnhont  tin* 
l(‘tt(‘r,  wh(‘i'(‘  h(‘  ref(‘rs  to  “ns"  and  “we."  In*  r(‘f(‘i*s  to  bis 
bi*oth(‘r  Lonis  Cai'roll  and  himself,  lb*  talkixl  with  Mr. 
Il(‘ist(‘r.  tin*  archit(‘ct.  about  |tlan>,  for  inakini;*  the  new 
bnildinii'  at  714  llMli  Strexh.  thoniiii  wh(‘th(*r  on  t(‘l(‘phone 
or  in  p(‘rson  lu*  was  not  snr(*.  I  b*  does  not  nuxm  jnst  at  this 
tiiiKx  but  som(‘tim(‘  hetw(xMi  tlx*  time  they  bonnht  tin*  ])ro])- 
(‘rty.  and  tin*  tinn*  tln*y  actnallv  iin|n*o\(*d  it. 

(  lb*c.  ()4.')-S:)  Ask(*d  if  In*  had  b(*(*n  abh*  to  lind  the 
pi*oniissory  note*  that  Mo(*bs  made*  in  ord(*r  to  i‘ais(*  money 
to  purchase*  tin*  LMli  Str(*(*t  lot.  In*  said,  p(*r>onally  In*  made* 
no  s(*ai’ch  ;  oin*  of  tin*  bookk(x*pei's  liael  and  was  still  search- 
inii*  for  tin*  same. 

"Fin*  Mast(*r  said  In*  wonhl  like*  te)  s(*e*  that  ne)t(*;  and  asked 
tin*  witness  if  In*  had  tin*  oriiiinal  ce)nti*ae‘t  for  tin*  ])ur- 
(*iias(*  of  T(*nth  Stre*e*t.  Tin*  witn(*ss  saiel  he*  should  have 
it  or  Mr.  Ll(*harty.  4'he*  Maste*r  said  In*  would  like 
to  have*  that  pre)elin*e*e|.  (h)nn>el  for  (le*f(*nelants 
stat(*el  that  In*  ebnl  ne>t  r(*nn*inb(*i*  e*ve*r  s(*(*in,<;'  a  con¬ 
tract  with  i*(*f(*renc(*  to  any  ol  tin*  prop(*rties  (*X(‘ept  the 
Q  Stre(*t  jiroperty.  The*  witne*ss  ask(*el  if  tin*  Master  meant 
the  settlem(*nt  with  the  title*  eximpany  or  wh(*r(*  they  put  up 
the  depejsit.  The  Maste*r  saiel  he*  nie*ant  whe*r(*  th(*y  put  u[) 


632 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


tli(*  'I’iic  witiirss  s.-iid  lie  did  not  tliink  tlu*i‘c*  \v;is 

a  d(‘posit  in  that  nasi*.  3'li(‘  Mastm*  asked  who  they  bought 
it  from.  Tin*  witn(‘ss  r(‘plied  sonH‘  local  ri‘al  estate  eon- 
e«‘rn,  he  di<l  not  rimnnnhoi- :  In*  did  not  think  tliei'e  was  a 
deposit.  The  Master  said  he  would  like  to  have  it  put  in 
this  ease  h(‘fore  they  got  through  hy  oiu‘  sid(‘  or  the  other, 
evidence  whi<‘h  would  establish  tin*  dat(‘  of  that  (‘ontraet. 
(’ounsel  fen’ d(‘f(‘n<lants  saiel  In*  thought  that  could  he  ascen*- 

tain(‘d.  d'h(*  Mastei-  saiel  In*  wanted  it  dchinitelv.  Thev 

•  * 

had  pi'oeluced  the  conti'act  for  tj  Streud  and  Ik*  wanti'd  the 
conti'act  or  snni<*i<*nt ly  gooel  (‘vid(‘iK‘i*  to  (‘stahlish  tin*  date 
of  the  'r(‘nth  Str(‘et  contract.  The*  witness  said  if  th(*r(‘ 
was  a  conti’act  he  shonhl  have*  it.  hut  it  is  his  ree*olh*ction 
the*?’!*  was  ne>  contract,  'riie*  Maste*!’  saiel,  we*ll.  (*viel(*ne‘e  of 
the*  date*  ed'  the*  payine*nt  e)f  a  e*ash  ele*pe>sit,  or  any  ge)e)el 
e‘vide*ne*e  that  wenild  e*stahlish  witheent  e|ue*stie)n  the  elate* 
whe*n  the*  e*ontrae‘t  was  inaele.  lie  hael  hael  that  e|U(*stie)n 
in  niinel  in  this  cas(*  frenn  the*  t)(*ginning,  the*  re*iati\'e*  elate*s 
e»f  the)>e*  twe»  e*enit  rae't  s.  \\itne*ss  e*enilel  ne)t  lix  the.*  elate* 
ele*linite*ly  e>f  a  le*tte*r  he*  wre)1(*  tee  Mrs.  (\’irre>ll  about  d\*nth 
Sti’e*e*t.  witlienit  elate*;  hut  the*  h*tte*r  state*s  “ne)W  hat  I  have 
se*cur»*el  the*  le»an,*'  aiiel  it  was  writte*n  suhse*eiuent  te)  the 
se*e*uring  eef  the*  leean.  lie*  has  a  heeeek  state*nu*nt  e)f  the*  leean 
eni  Idth  Stre'ct.  'riic  se*e*nring  of  the*  leean  was  the*  elate*  the* 
nien’tgage*  was  >igne*<l.  In*  >lie)nld  >ay.  'file*  le*tte*i’  was  the'i’e*- 
npem  niarke'el  •*  I  )e*fe*nelant>'  I’hxhihit  Xee.  in.” 

(  lie*e*.  ()4S-.')7  :)  He*  ieh*nt  itie*el  a  le*tte*r  whie*h  he  hael  alreaely 
te*^tilie*el  he*  hael  writte*n  tee  Mrs.  (’arre)ll  e*one*erning  the 

Stre*e*t  preepe'i’ty.  whie*h  was  e)ffe*re*el  in  eviele*ne*e* 
anel  inarke‘d  “  1  )e*fe‘nelants'  Hxhihit  Xe).  11.”  He* 
ide*ntilie*d  a  le*tte‘i’  writte*n  tee  .Mrs.  Carroll  whie*h  was 
e>ffe*re*d  in  e*\'ide*ne‘c  and  niarke*el  * ‘  I )e*fe*nelants’  Kxhihit  Xee. 

12. ”  'rile*  >e*ttlcnie‘nt  she*e*t  e)f  the*  Histrie-t  Title*  Insiiraiie'e* 
Cennpany.  elate-d  Mai’edi  S.  llMo.  sheewing  the  se*tt le*inent  ein 
the*  Stl’e*el  plee)  »(*rt  wa>  the*n  pre)elue*e*el  hy  e'OUllsel  auel 
e)ffe*re*el  in  e*\  ide‘neH‘  anel  marked  “  1  )e*fe*ndants'  Kxhihit  Xo. 

13. ”  'rile*  se*ttle‘me*nt  she*e*t  e>f  the*  'Pith*  Ceempauv  eiii  the 

(\)re*e)ran  Stre*(‘t  pre)pe‘rty  e>nt  eef  whie*h  Mrs.  Carre)ll  re*- 
e*e*ive*el  was  tli«*n  pre>elnce*el  hy  e‘e)unse*l  anel  eiftereel  in 

e*viele‘ne*e*  anel  marke*el  “  1  )e'fe‘nelants'  Kxhihit  Xe>.  14.” 

'rile*  saiel  le*tte*rs,  marke*d  1  )e*te*ndants'  I’hxhihits  —10.  —11 
anel  =TJ  are  as  fe)lle)ws: 
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Defendants*  IvxmiiiT  ^10. 

“  'rii(‘  ( ’aiToll  Klc(‘tri(‘  Do., 

“Johlxo's  of  riojil  Siip|)li(‘s, 

••oU  Twoirth  Stiv(‘t  X.  W. 

“  Wnsliiiiutoii,  D.  (\ 

“Mv  Deai;  Fhanc'Es: 

“I  don't  s<H*  your  ol>J(‘(‘tion  in  tin*  lOtli  St.  caso  as  I 
(‘Xj»Iain(Ml  its  only  an  acc'oni-odat ion  to  Jo(‘  tV:  niyscdf  ])oii(l- 
inif  tli(‘  disposal  of  tin*  Dai’i'v  casi*.  Tliis  lias  no  (‘onn(‘(*- 
tion  with  yonr  pioporty  and  will  not  in\’olv(*  you  in  any 

wav  as  von  will  liaN'o  no  intoi’i'st  in  tin*  inatttn*  onlv  to  act 

•  •  * 

t’oi-  .lo(‘  ainl  ni\x*ir  until  citlnn’  of  ns  can  tal\(‘  tin*  property 
oV(*r. 

“I  liav(‘  amccd  on  n  dd  dd  ha>is  with  him  and  now  tliat 
I  ha\'t‘  succeeded  in  eettine'  tin*  loan  W(‘  ar<‘  all  r(‘ady.  ^^^n 
ask(‘d  al»ont  tin*  lot  well  we  honuht  this  on  a  not(*  ol*  onr 
own. 

“Stop  hy  on  yoni*  way  <lown  and  W(*  can  ,ii(*t  tin*  pat)ers 
si.i*in*d. 

“  Lov(*. 

II.  K\  (d” 


Ddd 


Dl  l  l.NDAN  1>  '  Idxiiliar  AO.  11. 


“Washington,  D.  ( March  l?d,  l!)ld. 


“Mv  Deaiiest  Wife 


“  \*on  asked  me  to  yixa*  yon  a  statement  of  tin*  t^fne  St. 
]»ropo>ition  well  1  ha\’e  hmmlit  the  lot  and  can  erect  tin* 
hnildini;''  on  t'ninls  which  1  hav  e  of  yoni‘>  pins  w  h.at  .loe  owes 
ns  and  then  ha\<*  a  laru'e  res(‘r\<‘.  Xo  trust  will  hi*  reipiiri'd 
ln*r(‘  as  1  ninh*i'stainl  from  what  ymi  said  this  mornin.u’  that 
yon  wanted  to  have  this  ch*ai‘  to  he  used  as  an  inconn*  in 
cas(*  anythinu'  slnnild  ha|)))en  to  nn*.  ot‘  conrsi*  tin*  baby 
w'onld  inln*rit  this  if  yon  should  dii*  (*V(*n  tho'  yon  had  no 
will.  If  yon  lik(‘  ymi  could  '.ii\'<'  it  to  hci-  later  on  wln*n  sin* 
is  old  (‘iionyh  to  appreciate*  what  it  means.  As  soon  as  I 
can  I  will  take  lift*  insurance  toi*  ln‘r. 

“.fo(*  is  to  hav(*  nothinif  to  do  with  the  hnildin.e'  aft(*i’  it  is 
tinisln*d.  I  will  s(*tth*  with  him  on  a  basis  whii'h  I  have*  al¬ 
ready  outlined  by  crediting;-  his  account  with  Dompaiiy  and 
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cliiiriiiii,!!'  this  (‘oiniiiissioii  to  in\s(‘lt’.  'J'lu*  whoh*  thing 
should  not  cost  yon  inoi'c  than  inclnding  his  com¬ 

mission.  It  should  net  yon  an  inconn*  ot‘  ?r4n  a  month,  this 
with  yoni’  othci'  little  investments  would  kci*])  tin*  wolf  1'i‘om 
thcdooi-  cv<*n  should  I  h'ave  yon  nothing. 

“1  may  havt*  to  get  a  thousand  t'l'om  yon  latei*  t’or  a 
l»aym(*nt. 

“Put  this  in  yoni’  tile  as  a  rcl'(‘renc(*. 

‘ ‘  Love  ainl  K iss(‘s. 

“IIAKPV." 

l)r.Fi:Ni)\Ni>’  Ivxiiiini'  Xo.  12. 


‘•Washington,  D.  (\,  June  4th,  ItUd. 

“Mv  Dkai.’Kst  Wiri:: 

“ ( )n  t he  'Tea  St .  lots  I  had  to  make  a  M )  ( h*] >osi t  t o  close 
tin*  deal.  I  got  this  from  Mr.  Moi'ris  and  ln*nce  tin* 
!M)1  Jt^2()()  ck.  of  t  he  Pa wliiigs  ( ’o.,  which  1  am  r(*t niming  to 

M(»rris. 

“.Io(*  is  ali'eady  to  stait  tin*  hnilding  which  will  lx* 
identical  with  tin*  S  St.  liat  (*.\c(*|»t  that  tln*i*i*  will  lx*  two 
hnildings,  hnilt  twin  >tyh*  and  h(*i‘(*  wi*  aix*  putting  in 
danitoi's  <]naiM(*i's  in  tin*  r>asem(*nt  thats  why  W(*  will  want 
t In*  aildit ional. 

“4'hesc  hni!ding>  >honhl  s(*ll  for  at  h*ast  ;t^S,()()()  (.*ach 
which  will  show  a  pix»lit  at  lowest  tigni'i*  of  Sdoo  (*ach  to  yon. 
1  think  that  a  g(xxl  turn  oxa*!*  (*\a‘n  if  it  taka*s  six  months, 
khirtln*!’  if  .loe  is  willing  to  wait  for  his  pi*olits  it  shows 
on  the  fac(*  of  it  conlideinx*  tiiat  In*  has  in  the  ]»roject,  (d* 

coni'si*  if  \'on  don't  m*II  at  once  xani  max’  hax’e  to  cai'rv  it 

•  •  •  • 

over  until  spring  perhaps  hoxxexer,  xv(*  can  r(*id  xvhich 
should  ln*lp  on  tin*  (*xp(*ns(*  and  also  In*!))  to  s(*ll  in  my 
o|)inion.  d'ln*  loan  is  all  ai‘rang(*d  for  altho  dot*  t(*lls  me 
that  In*  has  had  ti'onhh*  g(*tting  mon(*y  fi-om  Mi'.  Paxvlings, 
I  told  him  of  onr  (*x|)eri(*nc(*  on  tin*  Ihnn  nott*s.  ,\s  yon 
sngg(*st  I  xvill  t  I'v  and  g(*t  some  stat(*m(*nt  to  tin*  (*ff(‘ct  that 
tln*rt*  xvill  ht*  no  lurthei'  t*x]x*ns(*  alioxa*  tin*  loan.  1  can't 
st*e  hoxv  tln*n*  xvoidd  he  as  In*  knoxvs  noxv  from  tin*  S  St. 
hnilding  just  xvhat  to  (*X|)(‘ct. 

“  Ph*as<*  (*inloi'S(*  the  ck.  and  1  xvill  gt*t  it  in  tin*  morn. 

“  Lots  of  loxa*. 


“IIAKHV." 
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Ao/r.v  (ff  h'.rjiiltif  n. 

On  III,.  ni;ir;.nis  nf  this  l,.tl,.|-  nrc  the  liunrcs  ahoni  wliicli 
o  witiu'ss  test jis  lOilows: 


“Loft  Iiaiul. 


“Taxos 
(oal 
\V.  Lout 

.  . 

Koprs. 


60  00 
]'20  00 
4.50 
12  00 
75  00 

271  50 


JLo-ht  Jiaiid. 

7,000 

(i 


764 

420 

12)  344(28  2/3 
24 


!)02 


104 

f)6 


3  Hals 
(Jar. 


SO  00 
7  00 


\5ioaii(*i(‘s 


1,004 

240 


1,200 

5,500 

6,700 
Oar.  300 


12)  764(63  2/3 


7,000  Tiic.  5:100' 
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‘‘Ao/r,s‘  itf  Drfrit/hmfs  hj'hlhtf  S  n.  1.]. 

“(A  S(*t  t  IciiKMit  SluM't  (►!  tii(*  and  \\  asliiiii*lon 'Pith* 

Ins.  ( ’oinpanins. ) 

“'riiis  is  «lal(‘(l  March  S,  MMa  addi'cssi'd  1<»  Frances  (J. 
('ai'roll  in  the  matter  of  pni'cliasc  ot‘  lot  Mh  sijiiarc  *J41. 
Dcihts  ns  jii'icc  oi'  pi'ojx'rty:  ci‘(‘dits  deposit  of  $100 

and  lax(‘s  accriUM!:  (h^hits  title  coni]>any  cliaru’es:  ci*<'dits 
“I>y  check  and  cash  :rF-ll.dr).“ 

“Xtifts  nl  ! )rf rtu! (lui s'  A  14. 

“(Statement  of  Lawyers  'Title  (Inaranty  Ins.  (’(►.) 

“'This  is  dated  June  17,  1!M4,  addressed  to  Mrs.  AuiU‘S 
.  I  ones:  (h'hiis  Inn*  loan  and  cr^Mlits  x'arnnis  items  in- 

clndiny'’  one  “SiMtleineiit  l*'ranc(*s  (I.  ('arroll  s^SOo.Sti." 

I)\’  counsel  lor  dehnidants: 

“(j>.  Ml*,  (’arroll,  Ljoiim-  hack  to  y(»ni*  testimony  on 
\V»Mlin‘sday,  I  want  to  iinpiii*(‘  a  little  more  particnlarly 
ahoiit  s(»me  items.  1  asked  yon  on  Wednesday  wiietlnn*  or 
not  the  :^S,( )I>!knik  which  a(*cordinL:‘  to  the  transcript  o|  yonr 
account  which  we  otTereil  in  exideiice,  was  dm*  .Mrs.  (’arroll 
on  January  1,  1*417),  included  the  'Tansey-l*'osh(‘nd(*r- 
IMI.J  l>nrns-lu‘d  Lranon  Stock  and  the  SSn7)  reci‘ived  I  rom 
(’oi*coran  Strec't  items,  ^^>n  r(‘plied  that  (J  those 
named  it  included  the  ?rS<!.)  rec(*i\  ed  I  i*om  the  (’oi*coran 
St  i*eet  house,  and  iheii  wi'iit  oil  and  stated  it  did  not  in¬ 
clude  the  S  and  T  Street  purchase  money.  Xow,  will  yon 
e.xamiiie  that  account  and  >tate  whetln*!*  or  not  it  <loes 
include  tin*  items  that  1  ha\e  r(*l«*rr(*d  to,  as  tin*  torim*!* 
answ(*r  is  ind(*linite  ’  “A.  Wdiat  halaiK'i*  an*  yon  r(‘h*r- 

ruin*  to . 

“(J.  'The  halanct*  of  sS.ii!i*l.np  dm*  Jan.  1,  LJlo,  accordinir 
to  tin*  transcript.”  “.\.  W'hy,  that  halanct*  inclnd(‘S  all 
moiievs  of  Mrs.  (’arroll  exp(*nd(*d  which  have*  not  h(M*n  vv- 
turned,  and  if  tin*  pnrchasi*  prici*  ot  tin*  lots  on  S  and  1 
Str(*(*t  w(*r(*  not  r(*tnrned  juior  to  Jan.  1.  11M7).  th(*y  are  iii- 
i*lml(*d  in  that  balance. ” 
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l)()(‘s  not  yoiii*  ncoonnt  show  that  tliov  won*  r(‘turiiod 

j?rioi‘  to  that  date*/  You  have*  tli(‘in  1h*i’o  dol)it(‘d;  yon  have 

(‘XjK'iidcd  till*  nioii(‘y  in  pni'cliasi*  of  tin*  lots?”  “A.  V(‘s ; 

I  oxplaiiK'd  that:  when  it  was  inv(‘sted  it  was  marked 

(h‘l'.it(Ml,  so  that  sh(‘  miuht  put  it  in  h(‘i*  aeeonnt.  I  liold 

niys(‘ll‘  liahio  or  <*ha r,i*(‘ahl(‘  with  tin*  entii'c*  ainonnt  of  lier 

nion(‘ys  exp(‘n<I(‘d  on  any  aeeonnt.” 

“().  Xow,  look  and  s(‘(‘  if  tin*  r»vi-n(‘  note  or  tin*  Tansev 
^  •  • 

not(*  or  the  Foshemder  loan  ha<l  hcM'ii  paid  and  r(‘tnni(‘d  to 

her  at  that  time?”  “A.  M'lu*  liyriu*  not(‘  was  not  repaid.” 

It  was  repaid  May  S,  1!M(>,  ai'eordini*'  to  this  ae(‘onnt. 

Yansoy  loan  was  nev(‘r  r(‘paid.  YIk*  Foshemh*!’  loan  was 

paid  hack  Anunst  Itf  IIM.*).  Yin*  l\(*d  l)ra.i*(>n  sto(‘k  was 

ne\n‘r  realiz(‘d  upon,  n(*V(*i-  eann*  hack,  and  In*  ow(*s  lu*r  tin* 

pni'ehasi*  jnaee  of  that.  Moehs  int(*n*st(*d  hims(*lf  in  tin* 

S(M‘nriim'  of  tin*  loans  on  tin*  S  ainl  'V  Sti'e(*ts  pi‘op(‘r- 

ties.  >o  far  as  diseiissiim'  thi'in  with  Mr.  IJawlin.i's, 

the  man  who  niad(*  tin*  loans.  .Mo(*hs  assist(*d  in 

endeavors  to  locate  the  loan  on  ItHli  Str(*(‘t:  In*  tri(*d  to  ,i*(*t 

tin*  loan.  Mo(*hs  ha<l  nothini*-  what(*V(‘i-  to  do  with  tin* 

linanein.n'  of  the  (’oreonan  St!‘e(‘t  prop(*rty.  AIthon,i»h 

Moehs  einleax’ored  to  i^ct  tin*  loan  on  the  Ittth  Str(*(*t  pi‘o)>- 

ertv,  he  had  nothiim'  to  do  with  tin*  loan  that  was  S(*(*nred. 

•  * 

(  lu*e.  (ioT-tt:)  It  is  not  a  fact  as  testirn*d  to  hy  Mo(*l)s  that 
aft(*r  Moehs  learn(‘<l  that  the  Sti'e(‘t  loan  was  not  li'oin.i*’ 
he  made.  In*  (witn(*ss)  aii'i'(*(*d  to  eari'v  it  aloni;’ and  earrv 
tin*  hnildin.n':  that  In*  (Mo(*hs)  oW(*d  witn(*ss  oi'  tin*  (hirroll 
fd(*eti‘ie  (’oin|;any  sonn*  mon(*y.  and  tln*y  a,i;r(*(*d  to  ahsorh 
it  in  that  way  in  oi‘d(*r  to  (dfs(*t  tin*  mon(*y.  lU*.  witness, 
hatl  an  nn(h*rstandin,L»'  with  .Mrs.  ('ari-oll.  as  In*  pi‘(‘vioiisly 
t(*stili(‘d.  that  sin*  had  snriiei(*nt  funds,  oi-  s(*('ni-iti(*s  on 
which  funds  eonld  In*  s(*em’(*d,  to  hnild  tin*  hnildinu-,  iinh*- 
p(*inh*nt  of  a  loan  oi-  (»th(*i‘  linaneinii-,  hnt  that  if  that  slionid 
fail  t(*m]n)iarily  In*  eonld  th(*n  adjust  it  with  Mo(*hs  on 
aeeonnt  of  Mo(‘hs’  indeht(*dn(*ss  to  tin*  (*o-partnership.  11(* 
was  r(*f(*i‘i'ed  to  tin*  t(*stimony  of  .Moehs  that  tin*  Sti'(*et 
prop(‘i‘ty  was  to  In*  (‘arri(*d  alonn'  in  tin*  same*  way  as  S  and 
Y,  viz.,  that  .Mo(*hs  was  to  hav(*  an  int(*r(*st  th(*i‘(*in,  and 
that  in  ord(*r  to  ('ari'v  out  tin*  ari-an,n(*ment.  In*  witn(*ss 
a,nr(*(*d  to  linanec*  it  and  take*  earn*  of  it  out  of  Moehs’  in- 
dehtedm*ss  to  tin*  Farroll  Fileetrie  (’ompany,  and  r(*sponded 
“  W'hy,  I  eonld  not.  Yhat  would  not  l)e  s(*nsihl(*.  lie  would 
In*  (*n  joyinii’  an  int(*rest  in  tin*  (j)  Str(‘(*t  pro])ei*ty  on  account 
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of  lil>  tn  tlu*  <*(>-| »;i rtiicrslii} 

t)!’  Strr<‘t  \v;is  im»1  <li>ciiss(Ml  with  Mo(*l»s  at  any  tiiiu*. 
M(k*I)s  appIiiMl  for  tin*  iikmicv  and  liot  it  np  to  a  ('oi'tain 
date.  an<l  did  not  hnow  wlioro  it  canu*  from  or  any¬ 

thing-  al»ont  it.  His  attention  was  called  to  Mo(‘hs'  t(*sti- 
inony,  that  it  was  when  the  answer  to  the  l)ill  was  tiled  that 
he  .\i<M*hs  foi-  the  liist  time  heal’d  thert*  was  any  claim  madi* 
hy  Mrs.  (’ari-oll  that  sin*  ha<l  aiiN’  interest  in  the  (j) 
!!().”)  Street  pI-ope|-ty  eXci'pt  foi’  the  immev  aih'ailCMl  I’oi- 
the  h>t,  an<l  he  wa>  asked  if  that  were  true:  he  an- 
>wered  it  was  not  trm*.  The  first  time  that  he,  witness. 
In  ard  .Mueh>  im-nle  any  claim  that  he,  Moehs,  had  any  inter¬ 
est  in  the  (J  Street  |)roperty  was  not  until  tin*  tilimi-  (h‘  this 
suit.  1 1«‘ ne\-er  said  to  .Moehs,  as  tot ifuMl  hy  Moehs,  that  In* 
w  as  t  n  rni  nu  t  he  ( J  St  r(*et  |)i-opert>-  in  on  tin*  l*Jt  h  St  r(*et  deal 
at  and  would  pa>'  cash.  It  is  not  so  as 

t(*stilied  hy  Moehs.  that  plans  were*  pn*]>ared  for  improviiiL:,- 
the  rJth  Str(*et  prop(*rty  pr(*tty  near  inmn*<liately  aft(‘r  its 
pnr<'ha><*.  It  was  appro\iniat(*ly  two  months  aft<‘r  tin*  |)nr- 
ehas(*  and  deediim  of  that  prop(*rty  that  plans  W(*r<*  prt*- 
I  »ared. 

(  liee.  (l.hlHM;)  lli>  attention  was  calh*<l  to  the  t(*>timony 
(d*  Moehs  that  the  lir>t  intimation  In*.  .Mo(*hs,  ha<l  that  wit- 
in*s>  clainn*d  llMli  Str<*et  was  ninh*r  any  otln*r  ditt(*r(*nt  ar- 
ranii-(*nn*nt  than  tin*  oth(*r  transactions  was  at  tin*  time 
Moehs  and  witin*ss  had  this  conf(*r(*nc(*  in  w’itin*ss’  ollico 
in  dnin*.  llMh.  wln*n  witin*ss  intimated  that  In*,  Mo(*hs.  had 
no  inter(*>t  in  llMli  Stn*(*t  ainl  that  wln*n  witin*ss  said  that 
In*.  .Moeh>.  r(*plied  “.\11  riiiht.  1  will  hrini:-  suit";  and  ho 
was  a>k(*d  if  Ik*.  witin*>s.  intimat(*d  at  that  tinn*  that  .Mo(*hs 
had  no  inten*st  in  l*Jth  Str(*i*t.  Ih*  answ(*ri*d  In*  in*\'cr 
intimat(*d  that  .M(M*hs  had  any  int(*r(*st  in  it  at  any  time. 
Ask(*d  if  plaintiff  said  “All  ri.iiht,  1  will  hriipu*  suit,"  ho 
said  that  was  imt  trin*.  Ask(*d  to  statt*  in  d(*tail.  tin*  h(*st 
In*  could,  tin*  conv(*rsation  at  this  conferi‘nc(*.  In*  said:  All 
tin*  hnildiniis  in  controV(*rsy  had  h(*(*n  comph*t(*d.  and  tln‘y 
nn*t  at  his  oflici*.  that  of  tin*  t’arroll  Kle<*tric  Ho..  71*2  l*2th 
Stre(‘t.  hy  appointnn*nt  in  tin*  (*v(*nin,ii-  for  tin*  pnrposi*,  as 
stated  hi*fore.  of  adjnstinii-  accounts  and  havinu'  a  s(*tth*- 
ineiit.  d'hev  nn*t  at  tin*  appointi*d  tinn*  and  took  up  tirst  the 
S  Strei*t  prop(*rty.  Moehs  imnh*  r(*pr{‘sentation  of  c(*r- 
tain  amounts  that  W(‘r(*  din*  him.  over  and  above*  that  ]>r(*vi- 
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onsly  paid  liiiii.  Tlu*  saiiu*  tliiiii;’  was  true  ol*  the  T 
}M)()  Str(‘(‘t.  sanit*  tliiiiy  was  iriu*  of  (J  Sliand  and 

UMli  Str(‘(*t  and  llMli  Street,  ’’riu*  amounts  were  nil 
ayi‘(‘(Ml  upon,  and  In*.  witn(‘ss,  has  in  his  possession  lignres 
of  Mo(‘hs  that  would  ,i*()  to  indi(‘at(‘  tli(‘  lii;nr(‘s  disenssed 
and  the  aiiioniits  (*laiin(‘d  to  1>(‘  due  M()(‘hs,  and  th(‘  (^irroll 
Kh‘etrie  Coinpany  and  Frane(‘s  (1.  Carroll.  After  ai>’ree- 
inii'  on  all  of  th(‘  ainonnts  involv(*d,  th(‘  (jn(‘stion  of  eoni- 
inissions  (‘aiiu*  np.  Mo(‘l)s  ina<l(*  this  proposition  “I  will 
rdiininish"  Ik*  thinks  Mo(‘hs  said  ‘‘rn*!!” — “any  lien  that 
I  may  have*  on  tin*  S  and  'P  Str(‘(‘ts  prop(‘rt i(‘s,  provided 
yon  pay  me  a  commission  on  tin*  Str(‘(*t  prop(‘rty,  on  tin* 
rJth  Sti-('<‘t  j)rop(*rty,  and  d(‘e<l  tin*  lOth  Str(‘(‘t  |)ro))erty  to 
ni(‘.  1  to  r(‘pav  von  ail  moiK*vs  which  von  have*  invest(‘d  in 
tin*  Kith  Strt'ft  pro|»eity,  iiK'lndine’  int(*i-(‘st  to  date*  of  set- 
tlem(‘nt.’'  Tin*  iK'Xt  (im*>tion  was  ask<‘d  ahont  commis¬ 
sions:  “  M  )•.  Mochs,  what  commissions  do  vcm  want.” 
“k'ift(‘(*n  per  c(‘nt,  tin*  >anK*  as  yon  (*hai‘,e.i‘d  im*,”  was  his 
answer.  W  itness  oh)(‘(‘t(‘d  and  stat(‘d  Ik*  consid(*i'(*d  it  too 
hieh,  milch  hiyln'r  than  charged  hy  eV(‘n  tin*  most  i*(*pntah!(‘ 
hiiildei’s.  “We  then  disenssed  —no  at  my  snyLO'stiem  it  was 
then  discnsse<l  — t hat  the  S  and  'P  and  tin*  Kith  Str(*et  pi’op- 
(‘ities  1m‘  put  n|>  at  pnhlic  amdion  and  sold,  tin*  pi'olits  if 
any,  aft(*r  paying’  ail  claims,  lic'iis,  (*t('.,  to  lx*  divi(h*d,  or 
loss(*s.  if  any.  to  he  divid(‘d,  W(*  to  pay  him  a  K)  per  c(*nt 
commission  on  account  of  Str(*(‘t  and  on  account  of  llhh 
Sti‘(‘(*t."  At  this  Jnnctnn*  M(K*hs  ask(*d  his,  witn(*ss\  oh- 
J(‘cti(m  to  payiim  lo',  statin^’  that  tlK*ii'  hilts  would  show 

thev  ha<l  ctiai'e(*d  him  that  amount,  ami  Ik*  f(*lt  Ik*  was  (*n- 

•  * 

tilh*d  to  a  like  pridit  to  that  tla*  Company  hills  showed 
auaiimt  him.  \\'itne>s  wi'iit  on  to  (‘.\plain  that  in  his  op¬ 
erations  foi‘  till*  ('ai'rolls  till*  loS  ^j-oss  would  hardly  n(*t 
th(*  e.xpense  of  doinii  hnsiiK*ss;  that  it  was  not  tlK*ir  ])rae- 
ticc*;  that  it  was  doiK*  as  a  favoi-  lirowint*-  out  of  fri(*ndship 
h(‘twe(‘n  plaintiff,  and  tiims(*lf.  'Ph(*y  discnss(*d  tin*  thine; 

fi'oin  many  aneles  and  M(K*hs  s(*(*nu*d  (h*teianin(*d  on 
JK'n  e»‘ttin.e  Kith  Str(‘et  cl(*ai-.  and  they  W(*nt  out  of  the 
ofiice  t«),ei*t her,  Mo(*hs  sayin.e’,  “W(*ll,  think  that 
o\(‘r."  .\sked  “'Phink  what  (►v(*r,"’  Ik*  said  .Mo(*hs’  oPf(*r 
to  i(‘iin(|ni>h  his  hold  on  S  and  '\\  pay  commissions  on 
and  llMh.  d(‘ed  him  tin*  'P(*nth,  and  Moehs  to  pay  hack  all 
that  the  (’aiaolls  had  )>nt  into  it.  Mo(*hs  ahsolntely  did  not 
h*av(‘  with  anv  stat(*m(‘nt  that  Ik*,  Moehs,  was  ,e(>in.e‘  to 
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ln’iiiii'  suit.  I(*rt  11m‘  oIVk'i*  t()u«‘lli(*r  jiiid  to  (i(‘Vi‘r'’s 

rc>l;inr;inl  ;ind  poi'took  of  rori'cslminits,  ;iinl  Morhs  took 
him  liomr.  ami  in  Icnvinn’  witness  in  fj'ont  of  his  home 
Moehs  s;ii(i  he  was  mhim'  no  <m  the  farm  lln*  fulhovinu’  day, 
that  he  would  l»e  L;ono  a  week  or  so  and  he.  witness,  slioiihl 
think  over  thi>  'rmitli  Street  olTei’.  and  witn(‘ss  in  turn 
snii'ueste(l  to  Moehs  that  In*  slionld  think  o\er  the  ten  ]K‘r 
<‘(*nt  eonmii^-ion  (*l’l'er.  and  in  tin*  meantinn*  he.  witm'ss, 
was  m>iim-  to  try  to  <»htain  a  statenn‘nt  from  the  h'niler 
(’ompany  and  two  (»r  thi’ee  other  h*,nit imati*  huild(*rs  that 
10',  was  the  nsnal  f«‘e  eharned.  'Fhev  U*ft  in  a  perfeetiv 
fi  ieinily  attilnde.  and  he.  witness,  knew  nothinii'  othei-  of  the 
ea^e,  waitinii’  f(n’  Moehs'  i-eturn.  until  he.  witness  was  S(‘i‘\'(*d 
with  a  summons  in  this  <*ase.  At  this  tinu*  the  hill  of  the 
(’arroll  IMei'trie  t ’ompany  was  eonsidei’ed  also.  'I'lie  so- 
ealh*d  excesses  on  S.  and  HMli  Sti‘e(‘ts  w«‘i’«*  eousid(*i'(‘d 
in  the  liyiirimi.  'I'lieii'  anditoi*.  \\’esehh‘r.  was  not  tlu‘r(*  and 
witn<*ss  roiild  not  y<‘t  into  the  salt*  to  ,m*t  a  i‘(‘eord  of  tlies(* 
tiunres,  and  Moehs  marked  on  this  pi(‘e(*  of  |)aper,  doini;' 
tin*  liiinriim,  tin*  \  arions  rmnr(*s.  which  fi'om  witn(‘ss'  r(*eol- 
leetion  W(*re  e(H‘i‘i*et  :  In*.  witn(*ss.  was  willinn'  to  aee(‘pt 
them.  a>  i-(*pre>(*nt iim  what  was  din*  .Mo(‘hs  on  aeeonnt  of 
those  hnildin.ii>.  'rin*r(*  was  no  dispute*  h(*tw(‘(*n  th(*m  ns 
to  tin*  eorre*et in*>s  of  tln*s(*  limire*s  at  that  tinn*.  4'h(‘r(*  was 
snhinitte*<i  ainl  disen>s<*<l  ee*rtain  in'olits  and  loss(‘S  hv  wav 

I  •  • 

of  r(*nts  ainl  tln*v  W(*i‘(*  adel(*d  in,  if  In*  r(*ealls  eori'c'etlv,  to 

•  • 

i^ive*  Moehs  full  lM*in*lit  of  anythinu’  that  liad  lM‘eii 
«*arin*d. 

IMlS  A>keel  hy  tin*  Ma^te*)'  if  In*  had  those*  nn‘nn)ranela. 
In*  saiel,  “^'e*s  Sir."  ( ’e)nn'<e*l  fen*  elt‘f(‘nelants  saiel; 
“I  will  prenlne'e*  tlieese*  at  the*  ne*xt  ln*arinu‘  ami  interrogate 
.M  r.  ( 'arrehl  ahemt  the*m." 

(  l\e*e*.  e>h4-7:)  \\  itne*ss  tin*!!  iele‘!!t ili(‘el  what  In'  el(‘serihi‘el 
as  a  plan  e»!-  f!*e)!!t  e*le*vatiem  of  714  r_hh  Sti'(*(*t.  the  oriuinal 
])lan  anel  the*  plan  that  was  ea!n‘ie*el  e)!!t.  It  is  tin*  plan  in*- 
f(*rr(‘el  te>  in  his  te*st imeJiiy  whe*n  In*  state*el  it  i!!er!e*at(*el  the 
memoiiiam  **(’.  K.  (’ee."  e)!!  tile*  e‘0!!iie*(‘  work.  Asked  when 
this  plan  was  p!‘(*pa i‘e‘el  with  !‘(*fe*!‘(*!!e*(‘  te)  the*  ann*neU*el  plan 
whie-h  e*l i!ni]!ate*el  the*  e-eelnmns  ele»wn  tin*  ee*nter  of  tin*  hnilel- 
inii’  anel  snhst itnt iim’  .uii'eh'i's  ae*i‘oss.  In*  saiel,  this  plan  was 
pi‘e*pa!'t*el  p!'ie)!‘  te)  tin*  ineielilied  tloor  plan  eliminntinii'  the 
e'eilnnms:  anel  this  is  the*  e)i-iiiinal  anel  ])i*(*vailin^'  t*l(‘vation 
plan:  tin*  etnly  fi'ont  eh*vation  plan  that  was  ever  made. 
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l)y  tli(‘  and  ask(‘d,  wlio  inad(‘  it,  he  said, 

( ’lau.uhtoii  West.  Asked  if  it  was  a  part  of  the  ])lans  that 
M()(‘hs  had,  li(‘  aiisw(‘i*(‘d.  ^^‘s.  Ask(*d  if  h(‘  iiKnuit  to  state 
this  was  pi-cparcd  at  the  time  the  othoi’  oiayiiial  ])laiis  wei’e, 
h(‘  aiisw(*i-(‘d,  ^^‘s,  this  is  th(‘  oi-iyiiial  and  only  front  plan. 
Ask(‘d  if  this  was  a  pai’t  of  th(‘  original  s(‘t  of  plans,  the 
oth(‘i's  of  w’hich  hav(‘  Ixmmi  pi‘odn('(*d  hy  tin*  l>nildini»’  In- 
sp(*(*tor's  oflicc,  h(‘  said,  \h‘s,  tin*  otlao's  when  (*onph‘d  w’ith 
this  wonld  form  a  coinpUhi*  plan,  'rin*  inonoi»rams  he  re- 
f(‘rs  to  ar(‘  in  th<*  iniddh*  (d‘  tin*  pamhs  ninhoaKsith  the  top 
floor  windows,  four  of  tlumi.  TheiH*  arc*  none*  nnd(‘r  the 
second  story  windows:  that  is  plain  hrickw'ork  for  an  elec- 
ti'ic*  si.i»n.  Thci'c*  is  nothin, u'  in  the*  cii‘cl(‘s  at  the*  top  of  the 
third  flooi*  windows;  that  is  inarhh*  np  tlK‘rc‘.  This  hhu* 
pi’int  was  th(‘n  r(‘c(*iv(‘d  in  cvid(‘nce  and  marked  “l)(‘fend- 
a  lit  s'  Kxhihit  Xo.  lo." 

'The*  followinii'  arc*  notc*s  of  it  : 

Xotc*s  from  1  )c*fc*nc!ants’  Kxhihit  Xo.  I.'). 

( l>lnc*  print. ) 

!>()!)  d'his  is  clc*siiinatc‘d  “  1  inildin.i^'  to  he*  c*i*c‘ct(‘d  for  the 
('ai'roll  l^lc*c‘tric*  (’c>.,  cm  the*  \Vc*st  side*  of  l‘Jth  Strecd 
hc‘t  wc*c*n  ( I  and  1 1  st  rc*c‘ts,  X.  \V."  f'Jc*vat  ion  of  front  ”  w’itli 
the*  inscriptions  “J.  d.  .Moe*l)s,  Are‘hite*e‘t  and  Kni*ineer,  217 
('olorado  Idelii.":  and  “  f]h*v.  hv  ('lanuhton  West.”  It 
shows  in  the*  pane*ls  l)e*twe*e*n  the*  2iid  and  .‘h'd  floor  window's 
the*  inonoiii-ams  “(h  K.  ('o." 


( Iie*e*.  ()67-7d  : )  'The*  e*xaminat  ion  of  the*  witn(*ss  he*ini;’ eon- 
tinne*d  hy  his  e*emnse*l,  he*  state*d  that  at  the*  e*onfe*i‘e*nce  in 
Jniu*,  Ihlf),  tfie*se*  ac'c'emiits  we*rc  e'oinparcd  anel  it  w'as  then 
ai'ree*d  he*twe*e*n  the*m  that  some*lhin,u'  like*  $2,( )()().()()  oi*  moix*, 
was  (hu*  Me)e*hs  afte*r  the*  re*ndition  of  his  hill  for  building 
12th  Sti‘e*et  pi'o])e*rty. 

Askt*d  hv  the*  Maste*r  if  Moc'hs  re*nde*re*el  to  liim  a  hill  at 
that  time*,  he*  answ(*re*el,  the*  hill  and  the*  e*nve*le)p(*  it  came  in 
pre*tty  close*  to  that  time*,  e*ither  that  day  or  jiretty  close  to 
it.  Witness  hanele*d  to  the*  sj)e*cial  .Master  at  tlie  latter’s 
re*ejm*st  the*  envelope. 

His  atte*ntion  was  e‘alle*el  hy  his  couiise*!  to  the  fact  that 
this  ce)nfe*rence‘  about  whie'h  C'ounse*!  had  ask(*d  him  several 
epie*st ions,  had  l)e*e*n  re*fe*rre*el  to  as  taking  place  in  June, 
1916;  and  lie  was  asked  to  state  how  long  prior  to  the  filing 
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of  tliis  suit  it  was  tlial  th(*  coiifciciicc  look  place  a])proxi- 
niatolv.  llo  sai«l  la*  did  not  know  wlieii  the  suit  was  filed. 

.\skrd  if  In*  I’ocallcd  that  it  was  after  tin*  conf(*i*(‘nc(*  the 
suit  was  lih*d.  In*  answer(*d  Yes.  Ask(*d  how  hnii*'  approxi¬ 
mately  In*  r(*pli«*d,  if  In*  i‘(*ealled  e<»rn*(*tly  tin*  conv(*i‘sat ion 
was  in  tin*  latter  part  of  .\pril  and  the  suit  was  lih*d  in  tln‘ 

followini:’  month,  soinetinn*  in  Mav.  l>eiim‘  advis(*d  hv  his 

«  •  •  % 

connsi*!  tin*  suit  was  lih'd  May  l\\.  Hill),  and  askt*d  wln‘tln‘r 
shortly  prioi*  to  this  eoniei-enee  he  had  r(*e(*iv(*d  fi'om  Mo(*hs 
c(*i‘tain  hills  fur  hardware*  furnished  on  714  12th  Str(‘et, 
from  llai'hei'  A  l»oss.  In*  answeiM*d  Vt*s.  Ask(*d  if 
Jim  they  W(*i-(*  forward«*d  in  an  (*nvelop(*  handed  to  him 
postmarlo-d  “  \Va>hini:lon,  Apial  27,  Hilli,"  tin*  (*n- 
V(*lop(*  h(*inLi-  addi'essed  to  Mr.  11.  h*.  (’ari’oll,  <14  12th 
Str(*et,  Xoiihwest,  rily.  In*  said  that  was  rieht.  4'ln*  hills 
ai’(*  <lat(*d  f’(*hrnary  S,  ItiHi,  receipted  l*\*l)i-nai*y  1(1,  IJllI); 
they  W(*r(*  paid  hy  Moehs  and  eharLi(*d  in  his  stat(*mont  : 
tln*y  wei'e  sent  at  his  r«*<|nest,  in  oi(h*r  to  eln*ek  np  tin*  ae- 
coiint  of  tin*  Carroll  Mh*etiie  I’ompaiiy  with  llai'hi*!*  l\oss. 
In*  elaimine'  that  llarher  A  Ikoss  eharm*d  tln*m  both. 

I )(*fenda nt s *  Cxhihit  Xo.  <.  which  is  .Moehs’  stal(*nn*nt  of 
the  cost  ot*  material  and  lahor  mi  12th  Str(*(*t,  was  |•(*e(*ivl*d 
hy  him  in  the  mail  in  an  en\(*lop)*  which  witn(*ss  id(*ntilied, 
h(*iim-  the  env(*lope  po>tmark(*d  .\pril  111,  llllh,  attaeln*d  to 

lOxhihit  J.  .1.  .M.  .\-.'). 

Ask(*d  if  with  tln*se  <lates  now  in  mind  he  (‘onld  moi'e  or 
less  (h*tinilely  lix  tin*  date  of  tin*  eonf(*rene(*  that  In*  and 
eonnsel  Innl  heeii  talkinn'  ahont.  In*  answ(*i-(*d,  as  In*  stat(‘d 
h(‘foi-(*  it  was  aftei-  tin*  r(*e(*ipt  of  tin*  l)arh(*r  Hoss  hills, 
in  the  latt(*r  paii  of  .\pi-il  oi’  .Ma\':  that  is  his  best  recolh*e- 
t ion  of  it. 

Aski*d  hy  tin*  .Mast(*r  if  In*  nn*ant  tin*  latt(*r  jiai't  of  April 
or  tin*  lii’st  part  of  May,  In*  answei-(*d  Yes. 

(’onnsel  for  <l(*f(*ndants  eontinninu  and  askinii'  if  .M(n*hs 
was  pn*s(*nt  and  snp(*r\is(*d  the  const  met  ion  of  714  12th 
Street  wln*n  mat(*i'ials  ])nrehased  from  t>arh(*i-  cX  lioss  in 
tin*  months  of  dannai‘y  and  F<*hrnary,  llUl),  W(‘i‘«‘  delivered, 
he  said  in  F(*hrnary  no,  a  ]>art  of  dannary  he  h(*lievi‘d.  In* 
doi*s  not  jnst  I'eeall  now.  Ih*  stat(*d  tin*  dati*  at  the  last 
hearini:',  dannarv  2iith.  After  that  date*  .Moehs  was  not 
])reseiit  when  ])nrehasi*s  w(*re  made*  from  Barhei*  cX  Ross, 
and  ])nrchases  wt*r(*  eontiimed  at  witness'  dir(*ction  and 
ehai\ue*d  into  .Mo(*hs’  aee'onnt  in  ordi*]'  to  kee])  tin*  ac'coiint 
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with  ]>arlK‘i*  Iioss  t'or  tin*  1‘Jth  Street  iiide- 

|)(Mi(I(*iit  of  the  jicc'oiint  with  Ihirhcr  vV  IJoss  and  the  (^iri’oll 
bh(*eti’i(*  (NmipaiiN’  on  othei'  operations.  'rii(‘S(‘  l)ills  wer(‘ 
rcM jn(‘st (M 1  of  Mo(‘I»s  aiul  fnrnishe<l  hy  him  loi*  th(‘ 
‘Jl  1  s])eiMjie  pni')>os(‘  of  di'tormiiiiii'A  wln'lliei'  or  not  Har- 
hci-  iV:  lioss  had  ehar.Lifd  itcans  into  1‘Jtli  Stiand  ])ro])- 
erty  in  IkMIi  the  Moel)s  and  ('ai  roll  aeeonnts.  Xo  oin*  else 
was  ])i-os(‘iit  at  tin*  eonfercaiee  in  tin*  latt(‘i‘  ])ai’t  of  A])ril, 
(O’  early  pai‘t  of  .May,  whieh  was  in  witness'  ofliei*,  (‘xei‘])t 
.\Io(‘Iis  and  witiK'ss. 

In  i‘(*spons(‘  to  (iiieslions  l»y  tin*  .Mast(*r,  he  said  what  lie 
had  testiliiMl  was  that  tin*  liuni-es  de\'(‘lop(‘d  at  the  eonfer- 
(‘iie(‘,  taking'  all  of  tin*  pr(>p(*r1  ics  and  all  of  tin.*  in(h*hted- 
n(*ss,  oin*  to  tin*  olln*i',  d(*\'(*lop(‘d  an  ind(*ht(*dnc*ss  th(‘n  in 
favrn*  of  .Mo(*hs  of  and  ovi*r.  .Mo(*hs'  hill  was  at  the 

eonforonei*.  .Mo(*hs  diil  not  uiv(*  him  any  otln*r  hill.  Tin* 
liuni*(*s  In*  r<*f(*rr(‘d  to  showiim'  tin*  halanei*  W(*r(.*  tin*  (ii*iires 
e<mtained  in  tln*s(*  nn*moranda  that  .Mi'.  kd(*harty  proposes 
to  e.xamiin*  him  ahoiit. 

llis  (*.xaminat ion  Ix'iim  r(*snnn‘d  hy  his  eoiinsc*!,  he  said  it 
was  aft(*r  tin*  I'oinlition  of  this  stat(‘nn*nt  of  tin*  eost  of  714 
llith  Str(*(*t  that  it  was  diseoN’ei'rd  that  tin*  ('arroll  IMeetrie 
('ompany  owed  .Mo(*hs  sonn*  Mil ).()()  and  o\'(*i‘. 

(Jnestion(*d  hy  (‘oiinsi*!  for  plaintiff.  In*  said  that  .$2,000 
n*))i\*s(*nt(*d  what  was  owinu  aft(*i*  allowing  for  S  and  T, 
taking'  all  of  tin*  aeeonnts;  and  tin*  rc*nts  and  (*V(*rythini>',  all 
ineln(h*d;  with  stat(*nn*nts  of  (*\(*i'yt him*'  h(*for(‘  them.  It 

did  not  inehnh*  e(nnmissions.  .\sk(*d  if  it  in(*Ind(*d  onlv 

• 

what  WHS  on  his  h(K»ks,  exeepl  the  r(*iits.  In*  said,  it  iiK'lnded 
all  of  tin*  n*nts  a.uainst  tin*  dishni’senn*nts,  all  of  tin*  eost 
aii'ainst  the*  eash  paynn*nts,  tin*  aeeonnt  of  tin*  ('ai'i'oll  lOlee- 
ti'ie  ('ompany  a.uainst  tin*  aeeonnt  of  .Mo(*hs;  that  that 
$2,000.00  and  ov(*r  iM*pr(*si*nted  what  was  owin.i*' afte*]*  every- 
thinu',  inelinlinu’  r(*nts,  had  been  inelinl(*d,  save  ('ommissions. 


(l\i*e.  ()74-S(l:)  At  tin*  sessi(ni  of  Api'il  l.'J,  1020,  (A)nnsel 
f(H’  defendants  amionne(*d  his  (*xami nat ion  of  the  wdtness 
foi*  the*  de*f(*ndants,  Harry  R.  Carroll,  as  eonelnded, 
!n2  with  tin*  e*.xe(*ption  of  uoinu"  oV(*r  tin*  i'(*eoi'd  anel  pick- 
inii'  ont  a  f(*w  odds  and  (*nds,  ])artie*nhn'ly  hills  ])aid 
hy  tin*  (’ari'oll  fdeetrie  Co.  in  eom])h*tinu-  12th  Sti’eet. 
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On  (‘ross-cxaniinat ion  tin*  witness  testified: 

Hi*  was  i-et'(*rreil  ti)  liis  t(‘stiinony  at  ])a,iies  ()()()-8  as  to  the 

purchase  ot*  the  (J  St  I'eet  lot  and  a>l<i‘d  it*  at  tlie  time  Moehs 

sliowed  him  the  reci'ipt,  Hel’endants’  Ivxhihit  Xo.  a,  tor  the 

deposit  id'  Slni)  on  tin*  h>t,  daimaiy  ‘Jd,  It)!."),  was  it  in  the 

same  (*i)nilitii)n  as  whi*n  iit’fi'ri'il  lii‘r(*  in  (*viih‘nee,  vi/...  did 

it  read  “Ki*ei*iveil  i»t‘  .Ii>si*|di  .1.  Mi>i*hs"  iu*  “lteeeiv(*il  of 

Fi'anei‘s  (i.  (’an'i»ir*  am!  hi*  ri‘plii*il  that  at  tin*  tiim*  .Mi)ebs 

j)rest*nti*il  it  ti>  him  it  was  “  lii*i*i*ivi‘il  i)l'  Fi’ane(*s  (J.  Oar- 

roll."  Mi>ehs  tiihl  him  In*.  Mi»i*l»s,  Innl  paiil  tin*  $100. 

Askeil  it*  his  ti‘stimi>ny  was  iM>rri*i-t  that  Min*l)s  askcil  him 

whv  Mj-s.  ('ain'idl  0*0  tin*  wav  sin*  iliil  aiiil  In*  ti)lil  Mi)el)s 
•  • 

why  ami  thi*n  .Moi*hs  saiil  “W’ell,  il*  that  is  tin*  east*  1  am 

out  id*  it.  (Ii\'i*  nn*  my  $l(in“  ami  tln*n  ti)id<  a  p(*n  ami  ink 

anil  serati'ln*il  iHil  his,  Miu*l»s\  iiann*  iui  tin*  i’i*e(*ipt,  wridc* 

Fi’ani*(*s  (}.  t'ari-idl*s  naim*  iUi  it  ami  hanili*il  it  ti>  witness, 

hi*  saiil  il  was.  .\ski*il  it*  hi*  i*\'in-  paid  MiM‘hs  tin*  $100,  he 

saiil  V(*s.  Aski*il  whi*n.  In*  said  In*  iliil  ind  kiiiiW  tin*  ilati*. 

Aski*il  it*  anv  i*nti’v  was  maih*  in  his  l)iM>ks  eiMiei*rninii‘  it.  In* 

saiil  friun  ri*i-idli*id ii»n.  Vi*s.  .\ski*d  it*  tliat  i*nli‘v  was  made 

•  • 

at  i)r  ariuiml  tin*  tiim*  id*  this  alh*ei*il  i'inivi*rsat iiui.  In*  saiil 
hi*  iliil  ni»t  r(*eall. 

“(j|.  Hi*  ti>hl  ViUL  yon  stati*,  that  In*  Innl  alri*ady  nei>i)- 
tiatcil  a  li)an  with  Mi‘ssr>.  liarnaril  ami  .Ii)hn<i>n,  win)  at 
that  tiim*.  In*  sta1i*il,  Wi*i-i*  willin'.:  ti)  maki*  a  li)an  i)t*  $r),000 

to  hnilil  this  hnihliim.  'That  was  vi)nr  ti*st iniiiiiv :  is  that 

•  « 

collect.'"  “.\.  ^'i*s." 

Ari*  yiiii  ipiiti*  >ni-i*  that  In*  ilid  m)l  say  that  In*  hail 
ap})lieil  t*i)r  a  li)an  i)t*  $<>,(M)()  0*  “A.  I  am." 

Was  it  at*ti*r  this  iM»nvi*rsat ii)n  yi)n  ti*stitieil 
01, ti)  licri*  that  yi)n  applii*il  ti)  Ihirnai'il  A'  .Ii)hnsi)n  t*i)r 
a  hnililiii'.:- loan  "  “.\.  1  ih)  in)!  ,Ui*t  yi)ur  i|uestioiL" 

“(J.  Was  it  at*ti*r  this  ei)nvi*rsat ii)n  that  yi)U  ai)plii*d  ti) 
Harnaril  A  di)hnsi)n  t‘i)i-  a  hnildinu-  h)an.'"  “A.  It  was 

after  this  ei)nvi*rsat ii)n  that  Mrs.  Frain'csH.  (’arri)ll  ap])lied 
for  a  hiiililiiiLi'  h)an  i)f  Ihirnaril  A  .Ii)hnsi)n." 

“0.  Hi)w  mm-li  ilid  shi*  a])ply  fi)i-.’"  “A.  $,'),000,  if  1 

r(*e()lleet  ei)rri*et  ly. '  * 

“().  Have  vi)u  anv  ihiuht  ahiuit  it.'"  “A.  Xot  from 

V  •  • 

memory,  no." 

“Q.  It  is  in  (*viih*ne(*  i)i-  it  has  l)t*(*n  testiti(‘il,  if  1  remem- 
hi‘i-  riuhtly,  that  .Mrs.  (’arri)ll  hail  int(*nih*il  this  Q  Street 
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for  an  iiivostmont  of  lun*  own,  and  tliat  slio  liad  funds  with 

wlnc'h  to  hnv  it.  Do  von  ri'call  tliat  tostinionv?”  “A. 

•  •  * 

Funds  or  sinairit it‘s  on  wliicli  funds  (*ould  l)i‘  realized,  yes.” 

Then  wliat  1‘Xplanat ion,  if  any,  ean  yon  i*ive  as  to 
wliy  an  a])))lieat ion  was  made  to  l>arnard  A’  Johnson  for  a 
hnildinu:  loan  ?” 

“A.  I  think  the  testimony  will  show  tlmt  ealenlations 

t 

were  ma(h‘  for  Mrs.  Fari’oll  aft(M*  I>arnard  Johnson  re- 
fnse<l  to  mak(‘  tln‘  loan.  1  think  fnrtli(*r  that  tin*  testimony 
will  show  that  it  was  statc'd  to  .Mrs.  (’ari’oll  that  with  the 
moneys  and  securities  that  she  had  snlliei(*nt  funds  (*onld  he 
realiz(‘d  tln‘]’(‘fi‘om  to  realizi*  the  huildine,'  of  this  flat  inde- 
|)(‘n(h‘nt  of  the  loan." 

“(j).  Xow,  who  mad(‘  that  statement  to  ln*i‘,  oi*  that  esti- 
mat(‘  foi*  her “A.  1  did." 

“(J.  AVhat  moneys  and  seiairilies  of  her's  did  you  I’efer 
to.”'  “A.  1  r(‘f(‘i-i’ed  to  bonds  and  not(*s  and  stuff 

Idd  that  she  had,  and  that  ha^  all  hoen  shown  h(‘r(‘.” 

“(^.  \V(*i‘e  th(‘y  tin*  sann*  sc*eui'it i(*s  r(*f(*rred  to  in 
tin*  answi'r  to  tin*  int(‘rrouatori(*s “A.  Tln*y  ha\'(*  all 
l)e(*n  r(*f(*i’i‘(*d  to  in  this  ease*,  y(*s." 

H(*in^  i‘(*f(*rrc*d  to  his  tc‘stimony  that  Mo(*hs  said  “Well 
if  that  is  tin*  ease*.  In*  said,  1  am  out  of  it,  ,niy(*  nn*  my  $100,” 
he  was  ask(*d  what  if  any  eonn(*etion  .Mo(*hs  had  with  this 

Str(*(‘t  ])i*o|)ei‘ty  aftei'  In*  told  witness  he  was  out  of  it.  He 
answ(*r(*d  “Ih*  had  tin*  eoniK*etion  as  hnildine,’  it."  Ask(*d 
what  lu*  nnd(*i‘stood  .Moehs  to  m(*an  hy  saying  In*  was  out 
of  it,  In*  answ(*r(.*d  he  did  not  recall  what  understanding  he 
had  at  that  tinn*  other  than  .Moehs  had  i‘(*lin(|nisln*d  any 
intei*(*st  in  it  that  In*  may  hav(*  had  prioi-  to  that  ;  In*  thoiiLdit 
M(K*hs  m(*ant  to  drop  it  (*ntiri*|y.  Askc'd  if  th(*r(*  was  not 
further  eonvei'sation.  In*  said  V(‘s.  Ih*  did  not  r(*eall  any¬ 
thing  fni'th(*r  that  had  any  h(*ariim-  on  this.  .\sk(‘d  if  there 
was  not  fnrth(*r  eony(*rsation  h(*tw(*(*n  him  and  .Mo(*hs  about 
this  Q  Street  ])roi)(*rty  h(*for(*  .Mrs.  ('ari-oll  w(*nt  to  Bai’iiard 
&  Johnson  to  ^et  the  loan.  In*  said  tln*r(*  was  fin-th(*i*  eon- 
yersation  on  sey(*ral  oeeasions:  wlK*thei*  oi‘  not  that  oeeuri’(*d 
prioi’  to  their  app(‘arane(*  at  Barnard  cV:  Johnson's  or  suh- 
se(piently  to  it,  lie  did  not  recall.  Asked  to  e.xjilain  Moehs’ 
statement  to  witness  that  lu*  was  out  ot  it,  and  asked  wit¬ 
ness  to  ^ive  him  hack  his  $100,  and  then  his  proceeding 
with  the  building  of  the  Q  Street  projierty,  he  said  ”Mhy 
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for  tin*  n-asoii  tluit  \vc  had  an  mahTstandinir  .sn]»s(*<jiu‘iit  to 
that,  |»crlia|»s  luviriiminir  at  that  time*  aial  coiisuniniatod  siih- 
siMjiKMitly.  that  h(*  would  ludld  it  as  a  huihhu*.  That  lias 
hcon  tostified  to.  Wi*  had  uicrtiiiirs  in  (Iov(*i-'s  r'‘staui‘ant 
at  oiH‘  tinu*,  and  in  iny  olliia*  at  another,  and  dis(Miss(‘d  the 
Imildinir  <d’  tin*  hnildiiiLT,  In*  (►))(‘rat inir  ns  a  hnihh*!’  there* 
for  us  on  this  eoininission  that  was  to  lu*  ehariri'd."  Aski'd 
if  h(‘  disenssed  with  .Mo(*l)s  tin*  fact  that  In*  was  iroinir  to 
procure  a  loan  or  try  to  proeui’c*  a  loan  fi'oin  Ihiiaiard 
!>!.")  <S:  Johnson,  In*  answ(‘re‘d  lie  shonld  sav  that  he  did; 

In*  does  not  I’eeall  it  now.  'fin*  loan  was  not  si*enr(*d 
as  a  niatte*r  of  fact.  Ih*  does  not  know  that  In*  notified 
Mo(*l)s  to  that  (‘tf«*et.  lie  did  ind  te*ll  .Moehs  wln*i‘(*  tin* 
nion(*y  was  eoininir  from  to  Imild  Stri*«*t.  Ask(*d  if  it  was 
nnd(*rstooel  lK*tW(*en  him  and  .Moehs  that  .Mo(*hs  was  to  ad¬ 
vance  tin*  moin*y  to  eomph*t(*  the  (J  Str(*(*t  pr(ep»*rty.  In*  an- 
sw(*r(*d  no,  no  such  ninh'rstainliiiLL 

(  R(*e.  ()S(l-4:)  Ih*  Jndire's  In*  uave*  .Mrs.  (’arroll  tin*  infor¬ 
mation  eontain(*d  in  ln*r  answe*!-  to  tin*  rJth  interroiratory, 
that  sin*  “was  infornn'd  that  tin*  cost  of  tin*  (^)  Sti'ci't  ])i‘o]e 

ei'tv  would  he  not  more  than  ih*  does  not  know 

* 

wln*tln*r  .M  i*s.  I’ai’redl  yo»t  tin*  information  contained  in  ln‘r 

same*  answi*!',  that  tin*  e<»>t  of  tin*  site*  e»f  the*  (^)  Str(*e*t  hit 

was  $l,lM1.6.'e,  from  tin*  party  se*ir!nir  tin*  h>t  eer  fi’om  him 

elii-e‘e-t Iv  e>r  iiieli i-e*e*t  1  v.  'fin*  -S 1 1 1  .lio  un*nti(un*el  hv  .Mrs. 
•  •  • 

(’ai’ndl  is  the*  real  e-ost  of  tln‘h>t  less  t  In*  :i;l  ( t( )  which  witincss 
saiel  .Me»e*hs  a>ke*tl  for  w  ln*n  In*  tohl  witne*ss  he*  was  eent  eef  it. 
The*  neete*s  fe>r  .'^.‘1,1100.1)0  ailel  the*  .'^ih.’iOO.OO  heeiiels  l’e*fe*rre*d 
tee  in  .Mrs.  (’arreell's  answe*r  to  the*  same*  inte*i*i’e)L!:ate>i'v  are* 

t  • 

seune*  eef  the*  se*e*n  ri  t  ie*s  wliie-h  witne*ss  re*fe‘rre*el  to  eent  eef  whie'h 
this  Stre*e*t  )»re»pe*rty  was  te>  he*  paiel.  lie*  sheuihl  say  that 
he*  irave*  to  hi>  wife*  the*  i  11  feermat  ieui  as  tee  the*  annennts  whie*h 
sIk*  State*el  in  he*r  answe*r  he*  elishurse'd  t’eer  ln‘r  eellt  eef  the* 
preeee*e*els  eef  he*!'  fniiels  aiiel  se‘e'U  rit  ie*s,  viz:  ^SO.')  eeii  ae-e-eeuilt 
eef  I  ell  re'll  a  se*  e  ef  L;re  eiilld,  >^1 ,000  1  o  pay  .M  e  ee*!)';,  ;^leO<  ..)0  t  ee  Daly 
feer  plnmhiim-,  ainl  tin*  amounts  whie'li  In*  paiel  thi’eeiiLrh  tin* 
(’arreell  l'Je*e'trie'  Dee.,  aiiel  ln*lel  as  a  e'hai'ire*  an’ainst  ln*r 
seeuiat ie*s,  \iz:  .''^joh.O.')  e»n  ae-e-ount  eef  tin*  purchase  eef 
irreeiiinl,  ;rl,000  tee  pay  .M{ee*hs,  s*J!).')  feer  e*le*ct I'ieal  e*e|ui])im*ut, 
$177)  tee  .Mueleliman,  anel  tin*  ameeiiut  ere*elite*el  tee  .Meeehs  feei* 
tin*  halanee*  eef  his  hill  jennliim'  a  iiual  ae'ceeuntiiiy  ami  se*tth*- 
nieiit  'fin*  $S0.')  anel  $40(5.67)  maeh*  .$1,‘J11.67)  eeii 
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account  of  the  i)urchas(‘  of  i^r(>un(l.  Ili‘  does  not  recall 
havinir  re])ort(‘d  to  Mrs.  ('an*oll  that  In*  had  ])aid 
did  th(‘  $100  wljK'h  Mo(‘hs  had  niad(‘  as  a  de])oslt.  Asked 
if  h(‘  ('onld  slate*  any  i-eason  why  he*  did  not  infoi’iii 
hei*  of  that  ite'in  as  wi*ll  as  the  (»th(‘r  two  ainonids  he  dis- 
hnrsed  on  account  of  the  ])nrchas(‘  of  the  lot,  he  answered 
Xo,  he  did  not  say  he  did  not  inform  her;  lu*  said  he  did  not 
]*(‘('all  havinir  dom*  so.  It  is  all  in  tin*  accounts;  it  will  all 
he*  d(‘Veloj)(*d  in  the*  accounts.  If  hi*  paid  it  out  on  her  ac¬ 
count,  it  is  changed  t(»  her.  Asked  hnt  she  did  not  have 
that  information  fi‘om  witness  at  tin*  linn*  she  made  the 
answer  to  the  Tith  interi’oirat ory,  hi*  replied,  she  apparently 
did  not  inclnde  it  in  liei*  aiiswei';  he  would  not  sav  she  did  not 
havi*  it. 

(  l\ec.  ()S4-(S;)  III*  wa^  asked  to  identify  the  secnihties 
which  Mrs.  (’ari’oll  i-eferred  to  in  lier  aiiswei’  to  the  12th 
iiiteri’Diratory  on  his  statement  which  he  tiled,  sliowini^  his 
account  with  Mrs.  Cai’roll,  his  indehtedness  as  of  various 
dates.  Defendants*  Kxhihil  Xo.  4,  and  he  said  hei'e  it  is  in 
the  1‘ecord,  ])a,ire  600.  4'he  Dyi  iie  note  $2,o22.00  in  tin*  tii*st 
snhdivision  of  his  account,  is  the  same  note.  It  does  not 
a])])ear  ai^ain  in  the  account;  he  does  not  tind  it.  Ill*  does 
not  see  anv  othei*  entrv  ahont  it.  'Phi*  Dawlinirs  note  is  the 
item  of  $012.17  in  the  lii-st  snhdivision.  4*hat  does  not  a])- 
pear  a.Lodn  in  this  Kxhihit  anywhei-e;  he  does  not  tind  it. 
Asked  why  those  items  do  not  ajipear  airain;  wei*e  they  not 
carried  forward  included  in  the  halance  dannai’y  1,  1!)14, 
simply  as  a  halance,  he  answered,  “Well,  yon  cannot  tell 
the  way  this  account  is  stated  in  the  recoi’d.  'Pliat  is,  there 
is  no  di*hit  and  ci’edit  side  to  it.  'Tin*  halance  as  of  Jaiin- 
arv  1,  l!n4,  shows  that  it  is  in  excess  of  the  halance  as  of 
dannary  1,  1612.  It  is  all  stated  in  one  common  column, 
and  von  would  have  to  lin'iire  it  out  to  tind  it.'* 

('onnsel  for  defendants  ;  “  Wliei’i*  is  t  he  oi-iyinal  of  that 
'Pile  Witness:  “It  was  i:'i\'en  to  the  stenoi^rapher,  1 
think." 

!)17  ('onnsel  foi-  plaintiff:  “1  understand  this  was 
made  nj)  from  a  jacket." 

The  Witness;  “We  snhmitted  a  time  transcript  of  copies 
of  these  liirnres  and  entries,  and  from  that  ti'iie  copy  this 
was  made." 

('onnsel  for  defendants:  “I  nndei-stood  the  original  was 
in  the  tile.” 
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Coini^c!  Tor  plaiiilitT:  “'FIk*  it*  I  consisteMl 

ot*  j)vii('il  (*nlrit‘s  on  the  l)a('k  of  a  fol(l(*r.  Is  not  that  so, 
Mr.  Carroll/"  “A.  In  inv  lan'oi’ds. " 

“Q.  And  yon  have  that  i’(‘tain(*d “A.  Vos." 

“Q.  And  if  I  also  recall,  yon  w(‘rc  ask(‘d  to  produce  it 
were  yon  not  /"  “A.  I  thoiiL^ht  we  accepted  this  as  heinir 
a  true  cojjy  of  the  accounts." 

Connst'l  foi*  plaintiff:  “I  think  the  r(‘cord  will  show  that 
I  asked  yon  to  product*  it  at  tin*  time  of  your  cross-examina¬ 
tion." 

Counst*!  for  deft*ndants:  “'rin*r(*  havt*  ht‘t‘n  sev(*i*al  calls, 
(d*  course*,  math*,  and  tin*  oidy  way  to  find  out  what  is 
(*all(‘d  and  has  not  l)(*(*n  prodnc(*d  is  to  i^o  oV(.*i*  tin*  whoh* 
r(*cord,  and  1  want  it  nnd(*i'stood,  that  if  wt*  do  fail  to  pro¬ 
duce  tln*s(*,  it  is  mer(*ly  h(*caus(*  of  an  o\'ersiij:ht." 

The  Special  Mast(*r:  “Il<*r(*  it  is  on  pa, ire  (itl’J.  ‘.Mi’. 
Carusi :  d'hat  ir<>es  in  with  tin*  ninh*i'standinir  that  the 
tu’iirinal  fohh*r  will  1m*  produc(*d  in  conin*ction  with  .Mi*. 

Carroll's  tt*st imonv  ‘.Mr.  Fh*hartv.  V(*s,  sir.'  And  In* 

•  • 

had  tin*  fold(*i*  ln*r<*  wln*n  In*  t(*stit*u*d  l)(*fore,  didn't  he,  he- 

caus(*  he  savs,  ‘It  is  not  a  hook.  It  is  reallv  on  tin*  hack  of 

•  • 

these  various  folders.' 

Counsel  for  plaintil'f:  “Xo.  He  did  not  have  tin* 
ins  foldei’s  ln*r(*.  ‘4'ln*si*  various  foldt'rs’  wei’e  the  ones 

In*  was  i-(*fcn’inLr  to  in  his  t(*stimonv," 

I  • 

“(j).  Von  will  )M’(m1uc(*  that,  will  you,  .Mr.  Carroll,'"  “A. 
I  can  product*  it,  yt*s.  1  took  ail  of  this  iiiftuanat ion  from 
it.  'Tin*  tnily  thinir  about  that  is  that  this  cast*  has  tit*d  up 
tuir  rccortls  from  tht*  \  t*i‘v  ht*!rinnin,ir,  and  it  t*mharrasst*s  me. 
Hardly  a  month  passt*s  that  wt*  art*  not  t*mhari*assed  alxnit 
somethin^^  tit'd  u])  in  this  cast*.  Let  ns  jiroduct*  tln*m  all  at 
tuict*  and  copy  them  ainl  let  me  ha\t*  tht*m  hack  to  do  husi- 
ness  with." 

“This  foldt*r  is  not  a  ]>art  of  your  rt*cortls,  is  it.'"  “A. 

It  is  a  part  of  my  p(*i‘sonal  atfairs." 

\Vhat  tlo  you  mt*an  hy  foldt*r.'  Vou  mt*an  a  pa])cr 
that  yt)u  kt*t*j»  otht*r  pai)ers  in.'"  “.\.  I  t*xplaint*tl  that 

ttnee  i)t*fort*.  We  have  Jackt*ts  that  we  carry  lt*,iral  papers  in, 
stuff etl  in  frt)m  tin*  t'lids." 

“(^.  Anti  this  mt*morandum  is  on  tin*  hack  t>f  a  jacket?" 
“A.  On  tin*  hack  of  st*vt*i-al  jackct>,  t)nt*s  marked  S  Street 
anti  T  Street,  like  that,  a  ml  the  acct)unlinir  is  t)ii  the  hack 
of  them." 
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“Q.  I  do  not  want  to  (*nil)ai*rass  your  bnsinoss,  l)ut  1  do 
not  see  why  yon  eannot  put  any  papers  yon  have  in  them  in 
new  jackets,  and  l)rin.ii-  tin*  old  ones  here?"  “A.  Of  course, 
you  do  not  understand  that,  l)Ut  it  is  einharrassment,  never¬ 
theless.  We  arc‘  jxod'ectly  willing  to  ])rodnce  those  at  any 
time.  It  is  from  those  that  this  information  has  been  se¬ 
cured." 

“Q.  ddiis  matter  that  1  am  now  interrogating  you  about, 
is  in  with  the  understanding'  that  th(‘  original  folder  will  be 
produced.  ()therwis(‘,  of  course*,  it  is  subject  to  my  objec¬ 
tion  as  not  being  tin*  be‘st  evi(h‘nce.'’ 


( I\b‘c.  ()S<S-}I7  :)  Aske'd  what  were*  the  be)nels  in  the 
ite*ni  S  I.")  l)onds  gift  to  F.  (J.  0.  $l,<SSl.‘jr)"  uneler 
balance*  dannary  191  b,  he*  said  'rabnlating  and  Kecording 
Machine*  Fompany  bonds.  Ask(*d  if  .'f  1,S.S1  .i!,")  was  the  cost 
te)  him,  he*  said  he*  would  n(»t  say  at  this  time.  Askeel  if  he 
remembered,  he*  saiel  he*  did  not.  Aske‘d  if  he*  re*me‘mbereel 
whe‘ther  the*v  e'ost  ^LbbOO  or  was  sure*  thev  did  ne)t  ce)st  that 
innch,  he*  said  In*  had  a  r(*e'olh*e‘t ion  (d‘  th(*m  having  been 
bought  below  par:  how  much  be*low  par  he*  was  ne)t  ])r«.‘- 
pared  to  say  from  in(*inoi*y.  Asked  whe*n  th(*y  were  be)nght, 
he  saiel  he*  could  not  answ(*r  that  fi'oni  nie*morv.  Asked  if 
thev  w(*re  not  bought  soon  after  .lannarv  1,  litlb,  he  said 
he  could  not  answe*r  that  fi'om  ni(*inory.  Aske*d  if  these  en¬ 
tries  wei'e*  made*  e‘(»nt(*mporaneonsly  with  the*se  t i'ansactie)ns, 
re*ce>rd(*d  he*r(*,  he*  answ(*red  he*  wejuld  ne)t  sav  e)n  the*  elav. 
Aske*el  if  the‘v  we*re*  maele*  the*  same*  we*e*k,  the*  same  mejiitli 
eo'  the*  same*  ve*ar,  he*  answe*i'e*el  the'V  \\e*i‘e*  maele*  fi'e)m  time  te) 
t  ime*  as  he*  was  aeljnst  ing  ae'e*emnts  wit  h  M  rs.  ( ’arre)ll.  Ask(*el 
if  cejiinse*!  was  te»  nnele*rstaiiel  he*  maele*  the*se*  e*ntrie*s  e)n  the* 
fe)leh*i'  at  the*  time*  he*  was  aeljnst  ing  ae*ce)nnts  with  .Mi's.  Far- 
re)ll  e)i'  at  the*  time  the*  ite*ms  e)!'iginate‘ei,  he*  answere*el  he 

sheiulel  sav  the*  ciitrv  e)n  the*  lolde*r  was  maele  at  the  time  eo* 

•  • 

pretty  cle)se  tee  it,  be*e‘anse*  that  is  the*  e)nly  recoi'el  he  hael. 
Askeel  if  he*  must  ne)t  have*  kneiwn  at  the*  time  e)f  the  entry 
what  the  bemels  e‘e)st,  he*  answe*i'e*el  he*  may  have*  kne)wn  at  the 
time*,  but  that  is  ne)t  re*pre*se*ntat  i\  e*  e»f  this  figure*  $1,881.27) 
ne*e*ess,irily.  Aske*el  why  he*  put  it  ele^wn  $1,881.27)  in  his  ac- 
ce)nnt,  he*  saiel  he  e'e)nlel  neit  answe*r  the*  ejiiestiein  withe)ut  the 
])ill  fe)!'  the*  beeiiels.  Aske*el  if  the*  fignre*s  eliel  ne)t  rejiresent 
se)nietiiing  nieo'e  than  apt)re)ximat ie)ns  eer  guesses,  he  said 
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“Oh  yos,  tlivv  r(‘|)i-cs(Mit  a  ti-uc  >tati*nu‘nt  of  ac(*(»iuit." 
Airaiii  askcMl  why  Ik*  put  that  aiiiouiit  down,  lit*  said  ht*  put  it 
tin*!'!*  fora  iccouL  Askod  a  rrcoitl  of  wliat,  la*  said  a  rt*(*or<l 
of  the  (“iiti'v  of  thrsr  hond>  into  ht‘r  account.  Askt*d  just 
wliat  In*  lucaiit  hv  that,  did  ho  inoaii  ho  iiiav  ha\'o  hoiiuiit 
th(*ni  pi'(‘viously  hut  did  not  ooiisidoi*  thoin  Mi's.  ('aiTolTs 
property  till  ho  made  thi^  entry.  In*  said  Xo,  ho  did 
Ji’Jt)  not  moan  any  snoh  thinir.  Ask(*d  what  did  it  mean, 
lit*  said  it  nn*anl  /|u>t  as  In*  said,  that  it  rt*|)rt*s«*nts  an 
t*ntry  into  Mr>.  ( ’a rroH 's  aoetMint  on  aooonnt  of  t  host*  iMUids 
as  of  this  date,  and  folh>winn-  his  roirular  praotiot*  In*  shoultl 
>ay  that  is  at  or  about  tin*  time  that  tin*  bonds  wt*rt*  ]un'- 
ohasod.  Asked  if  lie  bouirlit  tin*  bonds  with  Mrs.  (’arrolTs 
nioin*v,  ho  said  ho  could  not  answer  that:  mavbt*  with  In*!' 
moin*v,  all  (»f  ln*r  nion(*\',  maN'lM*  a  iiart  of  ln*r  iiioiiov;  mavbt* 
ho  boimiit  them  aL:ain>t  her  socuritios.  Asked  if  ht*  couhl 

not  toll  bv  lookiiiii'  at  tin*  account.  In*  saitl  vt*s,  ht*  could  toll 

•  • 

whost*  moin*y  boiiirht  tln'in.  whoso  cln*cks  bought  tht*m. 
Askotl  it*  In*  couhl  not  t(*ll  whoso  nionov.  In*  answt*rt*d,  “  Hv 
arriviiiLT  at  a  balance  as  botW(*(*n  Mrs.  ('arroll  and  myst*lf, 
^’(*s.*'  Askt*<l  if  tin*  (*ntry  “lioiids  uift  to  K.  (i.  mt*ant 
ht*  bouirht  tln*m  with  Mrs.  (’arrolTs  nioin*y  in  whoh*  or  in 
part,  ho  ans\\(*rod,  “'That  could  bo  so,  y(*s.‘'  Askt*d  if  ho 
wtuihl  ti'oat  as  a  o'ift  in  his  account  with  In*!'  what  ht* 
bonirht  with  ln*r  niono\',  ho  said  “Well,  \'ou  art*  assn  mi  im',  td* 
conrso  —  "  (’onn>ol  intt*rriiplod.  Xo,  ho  was  in>t  assum¬ 

ing:;  In*  was  askiiiu'  tin*  witness  to  (*xi>lain  tin*  lanunaLTo  in 
tin*  acciumt  In*  submitted  to  tin*  rotVrt*o:  was  not  assum- 
iiiii-  anythiim'.  'Tin*  witness  rospon(h*d  “\bui  art*  askiiii^  nn* 
to  t*.\plain  somothino'  from  moiinu'y  that  occnrn*tl  ti\'o  Nt*ars 
ao'o,  ainl  1  cannot  do  that  apparently  to  >tmr  sat  isl  act  itm.  *  * 
Askt*tl  if  it  was  not  tin*  puiposo  of  tin*  ontrit*s  to  atlord  him 
a  memorial  of  tin*  t  ran  sat't  ions,  ho  a!i>w  t*rt*d  *  *  \  t*s.  * ' 

**(.).  And  voii  will  not  sa\',  now,  tln*n,  wht*tht*r  tin*  boiitls 

V  «  • 

ii'ift  to  K.  tl.  ( .SSI  meant  a  eifl  to  ln*r  or  not  “A. 

I  will  not." 

“(J.  And  you  will  not  say  wln*tln*i'  Sl,SSl.‘J.)  r(*])rt*st*nts 
tin*  trin*  amount  <»f  tin*  x'aluo  of  tln*st*  bonds,  or  what  you 
paid  for  tln*m  at  tin*  tinn*.’"  “A.  1  will  not  say  di*rmitt*ly. 

1  taki*  it  that  it  do(*s.  1  hav(*  no  riirht  to  disputi*  my  own 
account  imr,  and  I  rat  her  b(*!io\'o  t  hat  it  <loos,  but  if  1  wanted 
to  salisfv  mvself  whotiior  or  not  that  was  the  exact  amount 
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])ai(l  s()m(‘  hroker  or  (*oii(*(‘rii,  1  would  uo  hack  and  ol)taiii 
tlu*ir  lull.'* 

Von  would  not  tak(‘  y(uir  owu  account/"  “A.  I 
would  ti(‘  it  u]>  with  tlu‘  chcc'k,  it*  uc(‘d  h(‘.  I  am  satis- 
tii‘d  to  tak(‘  this  as  r(‘|)i-cs(‘ut iui»-  that  portion  that 
Ml’S.  Carroll  was  n-ix’cii  at  that  time  or  cr(‘dit(‘d  with 
at  that  tiiiK*." 


Askc‘d  if  h(‘  ('oiild  in  tin*  liu’ht  of  this  (uitry  off(*r  aii  ex¬ 
planation  of  his  (Mitry  in  Mrs.  Cai’rolPs  invc'stimmt  account 
hook  in  his  own  haiidwritiim’  of  an  il(‘m  foi*  $‘J,5()(),  he  re- 
])li(*d  “It  is  not  in  my  writiiui",  if  it  is  in  h(‘r  hook.  dduM’e  is 
a  pcuicil  datinii'  that  is  in  my  handwrit in,u'.  That  is  what  you 
ar(‘  thinkiim'  of  pm’haps."  ll(‘  ))oint(Ml  it  out.  ('ouusel  foi* 
plaintiff  stat(‘d  that  there  a])peai'ed  an  item  in  ink  without 
dat(‘  “()  pel*  <'(*n1  bonds  on  both  sides  of  th(‘  ac¬ 

count,  both  linden-  “l?ecM"  which  he  sup|)os(Ml  nu'ant  H(‘- 
c(*i\n*d,  and  witness  answ(*re‘d  ^’(*s.  and  “Dish."  whi('h  wit- 
iK*ss  said  h(‘  weudd  say  was  an  abbreviation  of  "l)ishurs(‘- 
uunits."  ('ounsel  continU(‘d;  “Xow  tln*r(‘  appcnirs  a])par- 

eiitlv  in  vour  haiidwril inu'  1  think  it  has  hoeni  t(‘slili(*d  that 

•  «  * 

it  was  your  handwrit  inu-- a  ft  en-  the  words  Mi  pen-  cent’ 
L^O* — 1  think  there*  was  aiiolhor  ruiure*  the‘re‘  hut  1  eh)  ue)t 
s(‘(‘  it  now"  ainl  aske'el  the*  witne*ss  if  those*  we*re*  th<‘  Tahu- 
latiiur  aiiel  lh*e'ordin.u-  .Mae-hiiie  ( 'o.  heuiels,  aiiel  he*  answ(‘r(‘el 
Yes. 

“(^f.  1  iheMm-hl  the*re*  was  a  ‘In'  the*re*." 

The*  Sp(*e'ial  Masle*r:  “It  loe)i<s  like*  the*re*  was  a  year 
1  h(*r(*. 

(kumx*!  for  plaintiff:  “The*re*  wa>  a  ye*ar  the*r(*.  I  think 
t  he*re*  was  a  ‘  1  o '  t  he*re*. 

( 'omise*!  feir  ele*fe*nelanl  :  “ll  will  apjx'ar  fr<nu  ihe*  re*ce)rei, 
I  kne)W,  what  was  the*re*." 

(kuilise*!  feer  plaint  i  li  :  “  \  e*>,  !  klieeW,  but  1  ele>  not  S(‘(‘  this 

‘15’  there.” 

'Idle*  Spe*e-ial  Maste*r:  “It  may  he*  assume*el  to  he* 
because*  it  pr(*ce*el(*s  May  eef  IMl.”)." 

(kuinse‘1  fe»r  plaintiff:  “ll  e'euihl  ne>t  ha\'(*  he*e*n 
e-()ulel  it.  hoe'a.use*  ill  yenir  sla1e*ine*nl  e)f  acceuint  he*re*  yeeii  have* 

(S  I.").  The*s(*  heuiels  we*re*  heum-lit  ill  l!>lo.  we*re*  th(*y  not  /" 
The*  Witne*ss:  “It  loe»ks  like*  a  ‘15'  transaction 
freuu  that." 


Go 


•) 
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ii  tlicv  li:ui  1mm‘H  lumiilil  in  1!M4,  llicv  would 
liav(‘  appiNircd  in  the  1!>14  pni’t  of  yonr  account,  wouldn't 
tlit‘y.'"  ‘*A.  In  niy  account,  yes." 

( )1  winch  yon  say  t  liis  is  a  t  ru(‘ co))y  "  (Xo  answer.) 

Il(‘  could  not  (‘.xplaiu  what  was  in(‘ant  hy  puttiui*'  th(‘ 
honds  on  h(>th  sid(‘s  ot*  tin*  h*diicr  in  Mi's.  (’ari'oH’s  ac¬ 
count.  .\sl\ed  it  he  did  not  in*lp  her  to  kcej)  thesi*  ac¬ 
counts.  he  answered  in  a  way  he  did.  y(‘s.  rre(|U(‘Utly.  lie 
U(‘V<*r  (»|>en(Ml  it.  It  was  not  |>rop(‘r  hookke(‘piuii'.  not  ac¬ 
counting'.  and  not  arraiiii'ed  properly.  lie  (MUild  not  i'(‘call 
if  the  li!4nr(‘s.  had  Ikmui  put  in  on  both  si<l(*s  wlnui  in*  made 
tin*  h*ad  |M*ncil  (*ntrv:  tln*r(*  was  i*vcrv  rea>on  to  l)(*li(*vc 
tin*  (*ntr>'  ha<l  he(*n  made  wh(*n  In*  put  in  tin*  h*ad  p(*ucil 
memorandum,  lie  did  not  iiniuii'e  why  tin*  Jt^l?.o(M)  was  put 
on  both  sidt*s  ot*  tin*  le<lii(*r.  Ask<*d  it’  wln*n  In*  chari»'(*d 
hini>(*lt'  with  tin*  (*ntry  in  his  account  I  )et’(‘ndauts’  Kxhihit 
Xo.  4,  “  Uoinls  iiit  t  to  1*'.  (1.  ( ’.  >^1  .SSl .Ik')"  In*  Innl  tin*  bonds. 
In*  said  In*  <lid.  A>k(*d  when  M  !'>.  ('arroll  i»'ot  tln*m  I'rom 
him.  In*  said  it*  his  r(*collection  sci'V(*d  him  corr(*ctly  In*  took 
tln*m  np  and  .''how(*d  them  to  ln*r.  lK*rn*viim'  that  sin*  had 
ne\'(*r  sc(*n  a  bond  ot*  that  kiinl  b(*t*or(*.  >hortly  after  tin* 
purchax*.  Ib*  could  in»t  say  wln*th(*r  that  was  tin*  tinn* 
he  nia<h*  tin*  h*ad  |M*ncil  (*ntry  “.*>  iMi";  In*  did  not  r(*nn*mb(*r 
that.  lie  may  ha\’e  testiti(*d  to  that  i*ll(*ct.  Ask(*d  to  (*x- 
plain  why  In*  carried  tln*>(*  boinls  as  a  liift  to  Mrs.  (’arroll 
for  $].SSl.i!.'»  niid  on  tin*  iMith  (d*  tin*  sann*  month  tln*y  ap¬ 
pear  in  ln*r  investment  account  a>  an  investnn*ut  (d* 
he  .-aid.  Well  from  n*coll(*<*tion  In*  would  taki*  it  that  tin* 
entry  in  hi.-  account  was  mad(*  at  oi'  about  the  tinn*  of  tin* 
pnrchas(‘  (d*  tin*  bond.-  :  that  they  W(*re  t  a  k<*n  up  to  M  r.-.  ( ’a  r- 
r(dl  to  -how  ln*i'.  ainl  In*  (“Xplaiin*<l  t«»  ln*r  as  to  tln*ir  wdin* 
<d*  $L!,*)On  and  su,i:Li't*>-t<*d  to  her  jK*i'hap.-  to  (*nt(*r  tln*m  on 
her  record-,  and  that  following'  that  .-nii',i4'(*stiou  tin*  (*utry 
was  ma(h*  by  .M  r>.  ('arroll  te  which  In*  has  now  re- 
f(*rr(*d. 

<rj:’,  ( IJec.  (il>7-7d‘2:)  (’oun.-(*l  said  as.-umiim;  that  .Mrs. 

('arroll  i;ot  tin*  iid'ormatioii  conc(*rnim:'  his  disbursi*- 
uu*nts  on  ln*r  account  in  comn*ction  with  tin*  Street  ))rot)- 
(*i'tv,  as  s(*t  out  in  ln*i'  answer  to  tin*  llbh  int(*rro,u'atory. 
would  the  witU(*ss  t(‘ll  wln*tln*r  or  not  In*  disbursi*d  out  ()t  tin* 
])roce(*ds  of  tln*se  bonds  any  of  tin*  amounts  mentioned,  he 
said  “And  I  answered  bv  savinu'  that  1  mad(‘  disbursements 
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oil  cU'Coiiiil  ot*  any  and  all  soonritios  lu‘l/  by  me  bnt  belong¬ 
ing:  to  Mrs.  (’arroll."  Ask(*d  it'  without  ind'ereiun*  to  liijni- 
(lating  the  se(*nrities,  1k‘  answ(*r(‘d  it'  liijiiidation  was  neces¬ 
sary  it  was  (lone.  Ask(‘(l  it'  tin*  fact  was  not  that  it  was 
not  (lone  in  tin*  case  ot'  anv  ot'  the  securities  mentioned  bv 
Mrs.  Carroll,  In*  said  In*  tlionglit  In*  t(*stifi(*d  to  tin*  fact  that 
he  got  moin*y  from  tin*  co])artin*rshi])  from  time*  to  time 
and  disbnrs(*(l  it  on  a('C()nnt  of  Mrs.  Carroll's  s(*(‘nrit ic‘s.  lit* 
thought  he  tc*stiti(*(l  In*  niav  hav(*  gott(*n  moin*vs  from  banks 
on  ac(‘onnt  of  those*  securities  or  on  account  of  his  hav¬ 
ing  charge*  of  the*  se‘cnrities.  Aske*(l  if  it  was  not  the  fact 
he*  had  e*V(‘ry  one  of  the‘se*  se*cnritie*s  in  his  ])e)sse*ssion  dur¬ 
ing  the  e*ntir(*  tinn*  he*  made*  tin*se*  disbnrseme*nts,  he*  said 
that  he*  did  not  have*  tin*  e*ntir(*  tinn*  all  the  s(‘cnrities,  and 
that  he*  did  mak(‘  (lisbnrs(*me*nts  on  ae'connt  of  Mrs.  (kir- 
roll  against  tin*  s(*cnrit ie*s.  Aske*d  if  in*  informed  Mi’s, 
('arroll  that  In*  had  disbnrse*(l  tln*se*  (liv(*rs  sums  of  mon(*y 
out  e)f  the*  |)roee*e*(ls  of  ln*r  funds  and  se'eairit ie*s  he*  ask(*(l  il' 
she*  said  so.  l)(*ing  told  she*  said  sin*  was  so  informe*(l  and 
be*lie*ve*(l,  he  said  “The*!!  1  state*  that  1  must  have*  infe)rme*(l 
he*r."  Ask(*(l  if  that  information  was  eorr(*ct,  he*  r(*|)rn*(l 
“.\s  stat(‘d,  yes."  .Xsked  what  he  meant  by  “as  state*(l’'  In* 
said  lie  nn*ant  that  he  disbursed  on  her  aceMHint  e*(*rtaiii 
mone*vs  that  were*  realize*(l  against  her  se*ciirit ie*s.  Aske*(l  to 
e*.\])lain  what  he*  meant  by  “re‘alize*el  against  he*r  se*cnritie*s, " 
he  said  he*  nn*ant  that  In*  may  have*  (*le*cted  to  advane'e*  the* 
iiionev  himse‘lf,  inele*])e*nele*nt  of  anv  bank,  or  that  he*  mav 
have*  gone*  to  a  bank  and  borre)we‘d  mone*y  on  his  note*,  or 

borrowed  nion(‘y  on  a  in>te*  sn|)|)ort(*el  by  the*  se*cnri- 
b‘J4  tie*s,  e'itlie*!’  or  both.  Aske*el  whe*the*r  he*  was  pre*|)areel 

to  te*stifv  wh(*the*r  he*  borrowed  a  dollar  from  anv 

•  • 

bank  or  individnal  and  })l(*(lg(‘(l  with  that  bank  or  individiial 
(*ithe*r  the*  Uyrin*  or  I\awlings  note*s  or  the*  'rabnlating  steick 
as  e*ollate*ral,  In*  said  he*  did  not  recall  at  this  time*  having 
eit'fereel  the*  se*cnritv  tei  anv  bank.  Aske*(l  if  he*  did  not  re*- 
e'all  that,  e‘.\ce*|)t  for  the*  hy|M)the*catie)n  of  some*  of  those 
secnritie*s  to  the*  bonding  com])any,  the*y  re*maine*(l  in  his 
])osse*ssion  over  this  (*ntire  period,  he*  said  he*  did  not  re*- 
eall  that  thev  did  not.  Aske‘el  if  he*  wonlel  state*  what,  at 


anv  time*.  In*  did  with  anv  of  the*m  he  said  he  would  not 
atte*mpt  to  name*  the  time,  bnt  during  the  elisbnrsement s  they 
we*re*  out  of  his  e'listodv.  Aske‘el  whie*h  disbursements,  he* 
saiel  the  disbursements  ceinnsel  was  interrogating  him  about. 
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.Xskcd  ill  \\li(»>r  (mis1(mIv  tlu'V  were,  •:<*  snid  ill  tlu*  cnstodv  of 

•  •  • 

tli(*  Auditor  of  the  (’iirrol!  hdrct ric  (’oinpany:  Mj-.  W(‘scli- 
l(*r  now  < j.  Ilo  was  an  (‘injjloyo  ot*  tin*  (’an*oll  Mlcc- 
tric  ( ’o.  .Vskod  why  In*  tnrin‘il  tlicni  ovoi*  to  Wnsclilci*,  tin* 
Auditor  of  tin*  (’arroll  1‘diTtric  ( 'o..  In*  said  In*  was  draw- 

inir  nioiicv  ai:‘ain>t  tlimi.  .\sk<*d  it'  In*  nn*ant  tln*v  wniT 

•  • 

assiiiiicd  to  tin*  ('arroll  MIrctric  (’oinj>any.  In*  said  In*  nn*ant 
they  won*  oir«*r(*d  as  security.  Ask(*d  if  to  tin*  ('ai’roll 
Mh*etrie  (  o..  In*  said,  to  W  eselil(*r,  aetinic  foi*  tin*  (’arroll 
hdectric  (’oinpany.  lie  and  his  l)rotln*r  was  the  Carroll 

MIeetrie  (’oinpaiiy.  .\t  this  time.  In*  owin*d  (ioC  of  the 

e(»inpany’s  t'litire  holdiims,  and  Louis  (hii’roll  owin*d  4()L  . 
.\sked  if  eoniisel  was  to  nnd(*rstand  In*  ask(*d  )>(*rniissi«m 
frenn  \\h*s('hler  to  iMtrrow  money  frenn  tin*  (’arroll  Lk*(*lrie 
(’oinpany  on  tin*  strength  of  tln*s(*  s<‘eiirities  and  then 
tnrin*d  tin*  ^eenrities  oxer  to  Wesehler  to  hold  in  trust  for 
tin*  partner>hi]>.  In*  sai<l  lie  (iid  not  testily  In*  asked  W  eseh- 
h*r’s  permission  t'or  aiiythinir.  IL*  did  borrow  money  be- 
lomrini^  to  tin*  eo-] »a rt ner>hip  and  as  a  matt(*r  of  i^ood  faith 
to  jiroteet  the  eo-pa rt  in*r>hi p  he  turned  ox’er  to  its  ehi(*f 
bookke(*per  seelllitles  beh  »ie_ll  llLl’  to  Ml'S,  (’arroll.  Asked  ii 
they  xxere  endorsed  to  the  (’arroll  Lle<*trie  (’oinpany,  he 
said  he  did  in>t  r(*member  that.  Ask(*d  if  In*  (.*.\(*enti*d  a 
note  to  which  they  wen*  atta(*hed.  In*  said  at  some 
IfJo  tiiin*s,  ^*es,  Sir.  'fold  that  eouns(*l  was  not  askinii:  him 
xx'hat  In*  did  xnin't  iiiies :  when  In*  tiirin*d  tln*s(*  )>artieii- 
lar  securities  o\n*r  to  \Veschh*r,  did  In*  turn  o\a*r  a  not(*  for 
tlu*  amount  In*  was  uoiiii:’  to  draw  and  attach  tln*s(*  seciiri- 
tit*s  to  it.  In*  replied  “.\nd  I  answer  at  sonn*  tiiin*s  1  did 
and  at  otln*r  time>  1  did  in>t.”  Ask(*d  what  \\(*schh*r  did 
with  tin*  not(*s.  In*  an>W(*r(‘d,  k(‘]>t  tln*ni  in  tin*  vault  of  tin* 
(’oinpany.  Asked  if  In*  had  acc(*ss  to  tin*  vault,  lu*  auswi‘red 
In*  did  not  know  the  combination.  .\sk(*d  if  anybody  kin*w 
that  except  \\  (*schler.  In*  said  .Mel lln.‘nny,  Weseliler's  as¬ 
sistant,  and  he  is  not  abb*  to  answt*r  whetln*r  his  brother 
knexv  it  or  in>t. 

(lu*c.  702-.’):)  Kxamined  by  tin*  Mast(*r,  In*  was  ask(*d  if 
he  ever  actually  cou\(*rted  thost*  s(*curiti(*s  at  any  tinn*,  he 
said  all  but  tin*  bonds.  Aski*d  how  In*  con\’i*rti*d  tin*  otln*rs 
he  said  sold  them  or  tln*y  Wi‘n*  paid  out:  in  the  easi*  of  the 
real  t*stat(*  noti*s  tln*y  were  jiaid  out.  .\sked  if  he  e\'i*r  con¬ 
verted  them  while*  in  Weschh*r's  custody  or  before,  he  said 
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Xo.  Asked  in  whose  iinnu‘  tin*  securities  wcu'e  made  out, 

lie  said  from  immiorv  Fi*anees  (J.  (’arroll.  Asked  it’  tliev 

•  » 

W(‘r(‘  nia<h'  iH'ii'otiahh*  hv  Inn-  (‘ndorsmiKail  wIkmi  tli(‘V  wei’e 
turned  o\-oi’  to  \V(*s(*liler,  lie  ausw(‘i‘(‘d  Xo.  AskiMl  it*  wlieii 
li(‘  ,irav(‘  uot(.‘s  th(‘  uot(‘s  W(‘n‘  paid  otT,  Ik*  answered,  sidise- 
(liu*ntly,  V(‘s.  Ask(*d  if  tli(‘y  W(‘r(‘  jiaid  off  wlK‘n  the  securi¬ 
ties  w(‘i-(*  n‘tni’iK*d  to  his  possession,  oi*  did  they  r(‘inain  con¬ 
tinually  in  \Vcschh‘i’’s  ])oss(‘ssi(Hi,  In*  said  Xo,  th(‘y  came 
hack  to  him  and  w(‘r(‘  paid  ot’f.  Ask(‘d  if  it  was  riyht  that 
1h(*n  1k‘  put  them  au’ain  with  W(‘schh‘r,  Ik*  said  Xo,  tlK*n 
tlK*y  (*anu*  hack  to  him.  'TIk*  Mast»*r  said  Ik*  was  sp(*akinu’ 
of  dnriim'  the*  time  thev  were*  with  \\\*schh*r  wlK*n  Ik*  i^’avi* 
notes  sometimes  and  soineliuK's  did  not  i^ive  not(*s.  Did  the 
Mast(*r  nndei'stand  that  dni'inu-  tin*  tinn*  llK*y  W(*re  in  the 
) )oss(*ssioii  (h*  Wescliler  wiliK'ss  had  paid  off  tin*  not(*  Ik* 
uav(*  Weschh'r  and  they  caim*  hack  to  witiK'ss  and  tlK*n  wit¬ 
ness  au'ainst  placed  tlK*m  with  Wh'schler,  tin*  witness  n*- 
))li(*d.  Well  that  miuht  havi*  heeii.  Se\'(‘ral  time's  th(*y  W(*re 
to  W’eschh'i-  and  then  hack  to  witness.  Just  take*  as 
!>l?h  an  (‘xample,  suppose  he  wanted  to  take  this  (^)  Str(‘(*t 
case,  ^^40(1  niid  odd  was  want(‘d  to  make  a  settlement. 
11(‘  would  hand  Weschh'r  sa\'  IIk*  jj'hOO  Dawliiiiis  note*  and 
say  “(Ii\’e  me  a  cln'ck  Mr.  Weschlei',  payable  to  me*,  and 
here  is  a  I'eal  estate  note:  hold  it  anaiii^t  it  te'inporarily  anel 
I  will  i^ix'e*  this  hack  to  yon.  The  check  was  pi'epar(*d  and 
pass(*d  to  me  and  Mr.  Weschlei’  took  custody  of  the*  note* 
anel  lu'lel  it  with  a  nK*nKM’aiidnni  a^’aiii'^t  me*.  Late*!*  I  wenihl 
return  the*  nioiK'V  anel  he*  wenihl  siirrenieh*!’  the*  iieete*."  Aske*el 
if  that  t  raiisae-t  ieni  Wenit  ihreniuh  the*  heeeeks  e>l'  the*  (kn’reell 
h'ih'e't  rie' ( ’e>.,  he*  saiel  he*  iK*\e‘i’ e*xaniiiK‘el  that  parlie'iilar  part 
eef  W  e*se'hh*r 's  wol’k  hut  eliel  ne»t  se‘e*  heew  W’e*se‘h h*r  weenlel 
halaiK'e*  his  heeeeks  witlieeiit  it  ireiiiiii’  threnm’li.  'rile*  Maste*r 
saiel,  “()f  cenirse*  if  he*  maele*  enie*  e'liti’v  he*  wenihl  have*  tei 
make*  a  e*e)nnte*r  e*nti’y."  WdtiK*ss  re‘])lie*el,  ^’e‘s.  'file*  Maste*!’ 
saiel,  hnt  if  he*  maele*  nee  e‘ntry  at  all  it  weenlel  neet  ,i*’e)  thre)n,i*h 
the*  heeeiks.  ‘Ahni  hael  the*  ))ri\'ile*u’e*  eef  elrawiiii*’  airaiiist  the* 
lii’in's  ae‘e*enint,  eliel  yeni  neet,*' anel  he*  answe*n*el  ‘ A\‘s. ”  'I'lie* 
Maste*r  aske*el  if  the*re*  was  any  pe*rse)nal  ae-e'einnt  eef  Mr. 
(’arreelPs  with  the*  (’arreell  Fh'e'trie*  (kiinpany  in  e*viele*nce*. 
(h)nnsel  feer  plaintil'f  answe*re*el  Xe>.  'flie*  Maste*r  aske*el  if 
those*  leeans  we*re*  e*hariie*el  tee  the*  witiK*ss  ineli vielnally.  'idle 
witiK'ss  aiiswe*i’e*el,  “ V(*s,  vein  ai'c  rcfei’riiiii;  now  te)  these 
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));irti(‘ulai‘  Tiialtcrs."  'riu*  Master  I'cplied,  “Yes  tla*  time 
yon  ))i(MlL''ed  these.*'  lie  ans\V(‘r(‘(l,  he  (lo(‘s  not  know,  that 
th(‘V  may  liaxa*  heeii  ehai'e'ed  to  him  later  on,  he  sn|)|M)si‘(I. 
If  he  (lid  not  rctniai  the  moiK'V  W  eselilei*  W(ndd  eharLCe 
them  to  him  he  supposed.  Ili*  slionld  think  th(*y  eonld  he 
identified  in  his  aeeonnt.  rin*  Master  said,  ‘*1  think  W(‘ 
had  hett(‘r  ha\'e  those.** 

( liee.  7nr)-S:)  'I’he  el'oss-examinat ion  heint^  resmiUMl,  he 
was  asked  which  of  the  two,  the  liawliiiLCs  note  foi‘  and 

the  Ityi’m*  note  for  he  sold,  lie  r(*])lied  askiiii^  if 

that  was  all  of  tin*  s(‘enriti(‘s  nnmtioiKMl  in  tin*  east*,  ('onn- 
s(*l  ropoiided  that  and  tin*  'rahnlatinir  Mat'hiin*  (’o.  bonds 
and  tin*  $S(i4  Mi's,  t'arroll  ii;i\'(*  him  in  cash.  'Tin* 
!•!?(  witness  said  “And  tin*  I'ansi'y  hnin  and  tin*  Fosh(*n- 
d(*r  loan  and  sonn*  h*ed  l)i'a,ii(ni  stock.** 

('onns(*l  for  d(*f(*ndants  int(*rj(*eted  that  noin*  of  tiiose 
wen*  m(*ntioned  in  Mrs.  (’arroll's  answ(*r  to  tin*  iiit(*rro!j:a- 
t<n'y:  that  e(nins(‘l  foi'  plaintiff  is  reft*i'riim'  to  tin*  jiartieii- 
lar  int(*rroLratory  in  which  .Mrs.  Carroll  is  askt*d  what  s(*(*nri- 
ties  W(*i'i*  I'eali/.ed  on  in  tin*  pni'ehast*  of  (^)  Str(*et.  'Fin*  wit¬ 
ness  said,  “And  what  i>  yonr  (pn*stion,  .Mr.  (’arnsi.** 

(’onnsel  hn'  plaintiff  said  he  nnd(*rstood  witin*ss  to  say 
tin*  otln*!'  s(*enritit*s  the  liawlinirs  noti*  and  tin*  Kvrin*  note 
w(*re  '<old  and  paid  onl  :  In*  is  now  asking'  wln*tln*r  the  K’aw- 
linirs  note*  or  tin*  l>vrin*  not(*  was  sold  hv  witness,  lli* 
answered  “(»r  paid  out  V(*s.**  Counsel  said,  “Will  yon 
kindly  answc*r  my  (pn*stion  to  savi*  me  asking’  so  many 
oth(*i's.*'  Witness  i'(*pli(*d:  “From  m(*mory  1  do  not  rt*- 
memhei*  wln*tln*i*  they  wei'e  sold  or  paid  out,  fait  tln*y  wi*r(* 
t*ither  one  or  tin*  ol her.* *  Ask(*d  if  In*  did  not  ri*memh(*r  that 
in*itln*r  of  them  was  sold  oi*  ]>aid  out,  in*  said  no,  In*  did  not 
i'enn*mlH‘i*  that.  Connst*!  said:  “'Fin*  fact  is  then*  was  a 
fon*elosnn*  of  tin*  nott*,  don't  von  r(*nn*ml)(*r  testifv- 

inu:  to  that."  Witin*ss  r(*))li(*d,  “Do  yon  not  consider  that 
paying'  it  out."  Ask(*d  if  In*  i*vi*r  eolh*ct(*d  the  full  amonnt 
of  that  not(*.  In*  said  “Did  t!n*y  not  si*ttle  all  or  ])art  of  tin* 
note  at  tin*  sale,  or  call  it  what  yon  will."  Ask(*d  did  they 
satisfy  all  or  a  jtart  of  it.  In*  said  y(*s.  Asked  which  was  it, 
all  or  a  i)art.  In*  said  In*  was  not  ])r(*])ared  to  answ(*i';  that 
was  what  In*  calh*d  ])ayiny:  out.  Asked  that  is  irettiiiir  all  or 
])art  of  his  moin*y  nnd(*r  a  foreclosure  sale,  he  re])lied.  Yes. 
He  miirht  lu*  (piit(*  iiiiiorant,  perhaps,  with  rei»ard  to  some 
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of  tliese  tilings,  hut  he  would  call  it  paying  it  out  in  getting 

his  monev  l)aek. 

% 


“By  the  Speeial  Master: 

“Q.  AVhat  l)eeanie  of  the  l)onds,  ^Ir.  Carroll 
928  “A.  1  have  them  in  iny  safety  deposit  box  at  this  in¬ 

stant." 

“(^).  You  have.'"  “A.  Yes,  sir."’ 

“Q.  Would  you  mind  hhtiiiu'  me  see  them?”  “A.  Not 
at  all.” 

“Q.  So  as  to  ascHUlaiu — let  me  see;  are  those  coupon 
bonds  ?"  “A.  Yi's,  sir." 

“Q.  Th(‘u  they  would  not  have  any  name  on  them?” 
“A.  Xo,  sir.” 

“Q.  Then  I  do  not  want  to  see  them.  You  were  not  cer¬ 
tain  in  voiu*  rc‘colh*ctiou  as  in  whose  name  the  securities 
were,  and  that  is  all  I  wauletl  to  know.” 


(Rec.  708-14:)  Cross-examination  continued: 

Witu(‘ss'  attention  was  drawn  to  his  t(‘stimony  at  page 
612  of  the  1‘ecoi’d  as  to  his  i-ea('hiug  a  deliuite  agreement 
with  Mo(*bs  as  to  th<‘  er(‘ctiou  of  (^)  Strecd;  and  he  inter¬ 
posed:  “1  would  say  vei’y  ])o<itiv(‘ly  that  we  did.”  Ilis 
attention  was  drawn  to  his  t(‘stimony  at  i)age  (512  as  to  the 
conversation  in  which  Moebs  said  “1  am  out  of  it,  give  me 
back  my  .8100”  da  unary  27,  lOl.'),  and  was  asked  whether 
at  that  time  he  had  any  fnrtluu’  talk  with  Moebs  as  to  his, 
i\Ioebs’,  connection  with  the  ])roperty,  and  he  said  that  he 
answered  that  a  moimnit  ago:  he  thought  tliey  had  some 
further  conversation  at  that  time.  Asked  ‘‘and  Moebs 
agreed  to  act  as  bnihhn*?"  he  r(‘])li(‘d  at  that  time  or  snb- 
se([nent.  4'his  convtu’sat ion  In*  testi(i(‘(l  to  was  at  the  time 
]\loebs  ])resent(‘d  tin*  r(*ceipt  fi’om  Shannon  cV:  Lnchs.  He 

stands  bv  that,  lb*  (ix(*s  the  date  as  dannai*v  27th.  It  is 

•  • 

correct,  as  In*  stat(*d,  that  he  told  ))laintiff  how  Mrs.  (’ar- 
roll  felt  about  going  into  a  transaction  similai*  to  S  and  T, 
and  stati*d  her  ])lan  for  building  the  ])ro])erty  as  an 
929  invest m(*nt  f(n'  h(*r  own  estate.  Asked  how  much  of 
an  inv(*stment  was  contem])lated  at  that  time,  the 
price  of  the  lot  or  any  other  cost  of  the  ])ropei‘ty,  he  an¬ 
swered,  pins  the  i)rice  cost  of  the  lot.  The  $5,000 

42 — 4445a 
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was  to  come  fi'om  lier  securities.  Asked  wliv  slie  went  to 
Barnard  Jolinson  afterwards  to  borrow  tlie  5^0,000,  if  it 
was  to  be  an  inv(‘stnn*nt  for  b(‘r  estate*,  he  answ(‘r(*d  at  that 
time  no  tliouiilit  was  uiv(*n  to  a  li(inidation  of  tlie  securi¬ 
ties,  as  he  j)i’(‘vionsly  testili(‘d.  Askt'd  if  tin*  nn)ney  was 
to  he  i'ais(*d  to  build  tin*  Ikhisc  fi'om  a  hnildinu*  loan  from 
Barnard  A'  d(»hnson  would  not  tin*  oidv  investnu‘nt  he  the 
cost  of  tin*  ))i(»])e*i‘ty,  lu*  said,  if  it  W(*rt*  to  hi*  done  so.  Yes. 
Asked  was  not  that  what  was  cont(*mplat(*d  at  that  time, 
that  is,  what  was  sai<l  by  witni'ss  to  Moehs,  In*  said  Xo. 
Ask(*d  what  was  coiitc'inplated  at  that  time,  that  is  to  say 
what  was  said  by  him  to  .Moehs,  he  said  he  would  not  at¬ 
tempt  to  i-ecall  tin*  (*ntii’(*  convei’sat ion :  .Moehs  was  ac- 
(piaiiitt*d  with  tin*  fact  that  .Mrs.  (’arroll  did  not  want  to 
contiinn*  the  ])lan  tln‘y  had  on  S  and  'V  Str(*ets.  Asked  if 
that  plan  on  S  and  'F  Sti’e(*ts  was  not  that  .Mi's.  (’arroll 

would  advance  the  monev  to  hnv  tin*  lot,  tin*  moin*v  would 

•  •  • 

he  hoiu’owed  to  jnit  ii])  the  hnildinn',  .Moehs  would  erect  tin* 
building',  and  witness  would  siiai’i*  the  prolit  ecpially  with 
.Moehs  and  would  turn  over  his,  witness',  share  of  the  })rolit 
to  .Ml'S,  (’arroll.  In*  said  no,  not  exactly.  In  substance  that 
is  what  it  amount(*d  to,  except  that  .Mrs.  ('arroll  was  to  he 
])i'oteeted  at  all  tinn*s  by  hohlin.^'  tin*  tith*,  and  was  i;uaran- 
teed  hv  him  tJS'  on  her  monev,  i:narant(*ed  as  he  had  stated 
before  on  an\ thinii'  h(*  advis(*d  her  about  and  put  her  money 
into:  In*  stood  hi'hind  h(*r;  and  fnrtln*r,  that  tin*  ])rolit  to 
him  and  .Moehs  was  eont inu'ent  on  the  sah*  of  tin*  hnihliim’s, 
he  ainl  .Mo(*hs  hern*vin,u'  they  could  he  sold  at  a  prolit. 
Asked  with  resjx'ct  to  (J  Sti'e(*t  if  tin*  ])rop(*rty  was  honuht 
with  .Ml'S.  ( 'arroll  *s  money,  the  title  taken  in  lK*r  nanu*,  and 
the  hnildinii'  eri*ct(‘d  with  tin*  pi'oc(*eds  of  a  loan  from  Bar¬ 
nard  A’  Johnson,  then  tin*  only  differi‘nce  between 
!h‘)0  the  status  of  and  S  and  would  lx*  that  instead  of 
.M(K*hs  :m‘ttiim'  half  the  jirolit  for  his  s(*rvices  as 
hnilder,  lu*  was  to  i;et  a  c(nnmission,  was  that  correct ;  he 
answeri'd,  in  tin*  case  of  tin*  (^)  Sti'(*et  property  tin*  differ¬ 
ence  was  very  marki'd,  ainl  that  .Moehs  knew  before  title 
was  taken  that  tin*  transactions  as  occnrrc*d  or  tin*  jilan  as 
adopt(*d  in  tin*  S  and  'F  Strc‘et  cases  would  not  enter 
into  tin*  (^)  Str(*et  case,  ('onnsel  asked  that  his  (jnestion  he 
read  a.eain  and  answ(*red,  ('onnsel  for  defendants  objected. 
'Fhe  .Master  ruled  the  witness  was  entitleil  to  answer  as  he 
hail,  the  (luestion  being  argumentative. 
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Asked  ])v  the  Master  il*  he  had  fixed  the  time  or  would 
fix  ai^aiii  the  time  when  Moehs  knew  or  was  told  that  Mrs. 
(hirroll  would  not  ])roeeed  aloiii*’  the  old  ])lan ;  was  it  at  the 
time  this  reeeipt  was  presented,  he  answered,  yes,  and  the 

date  has  h(‘(‘n  fix(‘d  as  dannarv  ‘27th.  Asked  if  that  was  the 

• 

first  tim(‘  Mo(‘l)s  had  anv  knowledge  of  Mrs.  Carroll’s 
change  of  attitiah*,  he  said  that  is  his  recollection  of  it,  yes. 

(Kec.  714-17:)  Kxamination  resumed  by  counsel  for 
plaintiff: 

His  att(‘ntion  was  di’awn  to  his  testimony  on  ])ag’e  615 
about  th(‘  ])aym(‘nt  for  tlK‘  lot  with  $804  cash  and  a  check 
of  the  Carroll  Kd(‘cti‘ic  Co.  for  $40(5. (55  and  he  was  asked  if 
he  could  throw  any  light  on  tlu‘  itcnn  in  Mrs.  Carroll’s  book 
March  8,  1015,  1518  Sti'cnO  $804,  he  said  the  testimony 
would  show  th(‘  $804  was  (hn-ived  from  the  sale  of  a  ])iece 
of  ])rop(‘i’ty  in  Corcoran  Str(‘(‘t.  It  was  paid  to  Mrs.  (’ar- 

roll  on  a  check  endorsed  bv  lu‘r  and  cashed  bv  him.  lie 

•  • 

held  th(‘  cash  in  his  box  in  his  oni('i‘  foi’  a  long’  time  and  at 
the  tim(‘  of  this  scOt hnncnit  ns(Hl  it  to  bnv  th(‘  lot.  Asked 
if  the  lot  was  paid  for  l)y  two  cliec'ks  to  the  Disti’ict  Title 
Comj)any,  out*  of  tlu‘  Carroll  Hh*ctric  Company  and  one  of 
his,  h(‘  sai<l  lu‘  gav(‘  oin*  ch(*ck  and  cash  and  that 
OMl  cV:  05*2  statement  siiows  that.  That  was  cash  he  had  in 
th(‘  box  in  his  ollicn*  foi’  a  long  time.  It  was  ile- 
I’ived  from  a  ch(‘ck  to  Mrs.  Carroll  and  (*ndorsed  bv  her  to 
him  a  long  time  j)revionsly.  He  cashed  it.  He  did  not  de¬ 
posit  it  to  his  account,  bnt  tlK‘  actual  bills  in  a  box  and  a 
long  tinn*  aftei’  took  them  and  i)aid  them  to  the  ddtle  Com- 
])any.  Tin*  si'tthmKnit  sh(H‘t  siiows  In*  jiaid  the  cash.  The 
box  was  k(‘pt  in  his  saf(*.  Mrs.  Cari’oll  never  delivered  to 
him  any  other  $800  in  cash  exci'pt  this  (‘heck  for  $804  which 
he  had  cashed  and  which  was  d(*livei’{*d  to  him  a  long  time 
before  h(‘  paid  it  to  tin*  'rith‘  Company.  Asked  by  the 
Mast(‘r  what  was  tin*  id(*a  of  k(*(*])ing  tin*  money,  he  said 
he  did  not  know,  lu*  very  freipiently  k(‘pt  cash  there;  that 
was  not  in  siu'h  large*  sums,  as  a  I’lile;  no  special  reason, 
SOUK*  tinu's  it  was  foi’get fnln(‘ss  on  his  jiart. 

(Hec.  718-2.4:)  His  attention  was  called  to  the  letter  writ¬ 
ten  by  him  to  Mrs.  (hirroll  fJnne  15,  1915,  in  evidence,  and 
its  first  stat(*ment  that  they  had  to  pay  $2,000  moi’e  than 
they  had  exjiected  for  the  12th  Street  property;  and  he  was 
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ask(‘*l  wliat  was  tlio  aiiionnt  lirst  askiMl  Tor  tlie  pr{)])orty  by 
Wai’wick.  lli‘  aiisw(*r(‘(l,  J?4n,( )()();  that  was  tla*  lirst  sum 
iianuMl.  lie  iiK'aiit  by  tin*  slatomnit  that  th('y  ha»l  to  ])ay 
$2, moi-(‘  than  tla^y  (‘Xpi'ctod,  that  *M  i*.  K’awlinins,  as  he 
liad  t(‘stili(Ml  a  year  oi‘  mon*  ])i'ioi*  to  Warwick's  owiiei’ship, 
liad  ti’icd  to  iiit<‘r(‘st  them  in  the  ])i-o))<‘rty,  it*  h(‘  lamiembcred 
ai’i.u’iit,  at  a  ])ri(M*  lowto-  than  tliey  ])aid  in  tliis  trade. 

His  impi't'ssion  is  it  was  s<»nu*  litth*  time  after  ihi^y  took 
11])  tlK‘S(‘  in^ii’ot iat ions  with  Warwick  the  last  tinu‘  bi‘for(‘ 
th(‘  deal  was  cIoscmI.  ami  h(‘  u’ot  th(‘  (IcimI.  IIi‘  cannot  t(‘ll 
from  memory  wh(*re  he  was  bc'tweini  the  date  of  the  con¬ 
tract  .hine  !t  and  this  h‘tter,  six  davs  aft(*r:  or  whether  Mrs. 

Carroll  was  in  Washington.  If  tln'V  wm'c  tlu'V  wiox*  occu- 

•  • 

])yinu'  the  same  rc'sideiici'  and  lu‘  saw  her  eV(*ry  niuiit.  He 
was  askiMl  to  (‘X])lain  why  In*  wrot(‘  her  a  h‘tt(‘r  dune  lb.  to 
coinmiinii'ate  to  her  that  six  days  ])revionsly  In*  liad 
found  In*  had  to  ])ay  more*  than  he  had  (‘X- 

pected,  h(‘  said  In*  wonhl  answ(‘r  that  lirst  by  sayiiii** 
it  was  a  custom  of  his  in  mattei-s  of  this  kind  to  write  them 
to  members  of  his  family.  H  *  was  in  a  position  to  show 
that  tin*  ciistoin  has  pn*\aih*<l  lonu'  years  before*  his  mar- 
riaii’e*  in  his  (h*alinLis  witli  his  motln*r,  and  that  this  is  a 
record  for  ln*r.  As  sin*  fr(*(piently  said  “In  the  ev(*nt  of 
vonr  d(*ath  Mo(*bs  would  take*  e*ve*rvthinu’  I  have  not." 

Aske*el  wliv  he*  waite‘el  te)  write*  this  h*tter  for  six  elavs  after 

•  • 

the  e'ontrae't  was  sii:]n*el,  he  answeie'd  he*  eainnot  sav  lie 

« 

waiti'el  te)  eh)  that.  I\*rha])s  tin*  infe)rmation  e'ann*  te)  him 
on  tiiis  elay  that  tin*  e)l‘f<*r  Innl  be*e‘n  ace*e*pte*d.  'rin*re  is 
ne)thiim’  by  the*  Iette*r  te)  indieaite*  he*  waite'el.  The  Master 
e‘alle*el  feer  tin*  ce)ntrae-t.  Ceinnse*!  fe)r  ele*fe*inlants  ])re)elii(‘(‘d 
it,  anel  the*  ace*e*])tance  e)f  June  lOth,  Kxhibit  (AVS  Xo.  2, 
June*  lOtli,  anel  the*  snp])le*me‘ntal  a^i're*e*nn*nt  June*  11,  Kx- 
hibit  (’WS  Xo.  1.  Asked  bv  tin*  Maste*r  if  it  was  his  siuna- 
tnre*  on  tin*  e-ontrae-t  ae'e'e*pt inu’  it.  In*  answe*re*d  it  was. 

Ixxaminat ie)n  beine"  re*snme*d  by  e*onnsel  for  plaintiff,  wit¬ 
ness  saiel:  It  is  rieht  he*  hael  state*el  he*  wrote*  this  h*tte*r  that 
Mrs.  (’arre)ll  mii:ht  have  a  nu'inoranelnm.  Aske*el  to  (‘X- 
])lain  his  re*fe*rriny  te)  tin*  aeljnstme'iit  of  Moe*bs*  account  by 
the  Ce)mpany  as  me*nt ie)ne*el  in  tin*  le*tte*r.  In*  said  she  hael 
much  inte*re*st,  she  e)We*el  the*  Carroll  lMe*ctric  Com])any  the 
amount  e)f  Meeebs*  e*xe"esse*s  e)n  S  anel  T  Stre‘(*ts;  at  that  time 
lie  should  say.  Askeel  if  .Moebs'  payments  on  Q  Street  had 
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not  more  tliaii  paid  olT  tlie  Carroll  Electric  Company  at 
this  time,  li(‘  i-(‘])lie(l  “Ilavi'  you  the  Q  Street  property 
finished  here  and  a  hill  for  it  so  as  to  determine  what 
amount  it  is,  I  do  not  have  it.” 

Asked  if  he  had  not  tesliiied  tliat  there  was  ^3,000  and 
odd  dne  hy  Mo(‘hs  to  the  (^arroll  Electric  (^ompany  when 
Mo(‘hs  aski'd  for  moiu*y  to  i^’o  on  with  Q  Street  and  he  made 
an  ai^reenn'iit  to  credit  Mo(‘hs'  account  with  that;  he  said 
he  thoii<;‘ht  counsel  in  (‘rroi-,  for  at  this  time,  the  time  of  the 
sah‘,  (j)  Str(H‘t  had  not  lunni  linisluMl  and  it  was  a 
!k‘U  loim*  tini(‘  after  th(‘V  j^ot  a  statement  of  cost  for  it. 

'rh(‘  h*lter  its(‘lf  stat(‘s  that  doe  will  render  his  bill 
soon,  lie  did  not  know  what  (‘xc(‘ss  tlu'v  would  have  to  pay. 
The  actual  date  this  hill  was  receiv(‘d  was  in  Aimaist  he 

•r* 

thinks. 

f  1\(‘('.  724-7:)  Ilis  att(‘ntion  was  called  to  his  hdter  of 
March  ‘Jo,  lt)ld,  and  tin*  statinmnd  therein  that  no  trust 
would  he  r(Mjuir(Ml  to  coni])h‘t(‘  the  Street  ])ro])erty,  and 
he  was  asked  if  Mrs.  Carroll  did  not  know  that,  and  he 
answeri'd  h(‘  hail  stati'd  hid'ore  that  he  was  writiiii*’  her  as 
a  nia(t(‘r  of  ri'cord,  and  evcni  thou,i;’h  she  did  not  know  it 

h(‘foi’(‘  that  would  not  (h'strov  the  value  of  tlu‘  ri‘Cord  or 

• 

make  it  us(*h‘ss.  Ih‘f(‘rr(‘d  to  the  statininnit  that  Joe  is  to 
hav(‘  iiothiu.u-  to  do  with  th(‘  huildini*’  after  it  is  linished, 
and  ask(*d  if  he  wrote  anythini;-  of  that  sort  to  Moehs  at  or 
about  this  tinu‘,  he  said  he  did  not  i-(‘call  haviiie;  done  so. 
h'eferred  to  th(‘  statennnit  that  he  would  settle  with  iMoelis 
on  a  basis  outlined  “and  charniiu'’  this  commission  to  mv- 
self,”  and  asla'd  what  (a)nnnission  Ik*  was  r(‘f(‘i‘rin'*’  to,  he 
said  tlu'i'c  was  only  out*  ('onimission  Ik*  had  in  mind  now, 
and  Ik*  sup]*os(‘s  it  was  tla*  same  one,  whic'h  is  the  commis¬ 
sion  on  (*ost  of  lh(‘  huildine,-  foi’  Moehs’  servic(*s  in  huild- 
iny  it.  J\(‘f(‘rr(‘d  to  the  stat(*ment  that  he  mi^ht  have  to 
p‘t  a  thousand  dollars  fiaun  h(‘r  later,  he  was  asked  if  Mrs. 
Ca’-roll  had  .'rChtH)  at  that  tinu*  in  any  hank  in  the  District 
of  (V)lumhia  (‘f  hei*  own  nion(‘v.  lb*  said  he  would  answer 
that  “v(‘s,  and  inoia*  thousands  h(‘hiud  it  if  she  wanted  it.” 
Ask(*d  of  her  own  inon(*v,  he  said  the  monev  she  had  be- 
lona’ini*’  to  lK‘i'sf‘lf  in  her  own  hank,  amount ini^  to  over 
.$Eh()h,  or  she  had  access  to  it.  “You  are  looking!:  for  secre¬ 
tion  all  tin*  tiim*.’’  Asked  what  he  meant  hy  having  ac¬ 
cess  to  it,  Ik*  saitl  he  had  answered  the  (iuestion  that  she 
had  in  hank  in  her  own  name.  Asked  in  what  bank, 
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lie  said  more  tliaii  one  liaiik,  tlu*  Wasliiii,<»toii  &  Southern 
l>ank  i'or  one.  Ask(‘(l  if  that  was  money  she  had  g’ot- 
Ddo  ten  from  the  eolh‘etion  of  nmls  oi-  otherwise  in  eon- 
neetion  witli  this  ])i-o|)(*rty,  hi*  said  it  was  money  inde- 
j)end(‘nt  of  anylhiiiL^’  in  eonn(*etion  with  this  ])ro])erty. 
Asked  where  sin*  kept  the  moneys  i‘i*pres(‘ntinL'‘  the  rents 
collected  on  tliesi*  ))i-op(*rt ies,  he  said  he  thonu’lit  in  the 
^lunsey  Trust  Company.  Asked  “  Vou  say  that  of  her  own 
personal  funds  slie  had  at  the  date*  you  told  her  you  might 
ask  for  anoth(*i-  Jrl.noO;  that  she  had  to  your  knowledp^e 
$1, ()()()  in  the  Washineton  cV:  Southern  Ihink.'",  he  answered, 
“or  in  sonn*  other  Washin.eton  hank."  Asked  to  e'ive  the 
name  of  any  otlier  hank,  hi*  said  he  was  ih*pendini‘*  on 
memoi-y  when  lie  said  the  \Vashin^i;ton  cV:  Southern  Bank, 
hecause  she  dealt  there;  she  had  $1,000  in  somi*  hanks  in 
the  citv  of  Washinulon  and  heloneini*'  to  her  solelv;  that  is 
a  vei'y  complete  answ(*r.  Asked  aeain  to  tell  the  name  of 
the  hank,  he  said  “1  won't  do  it  heeanse  1  do  iK^t  ri*call  and 
1  do  not  want  to  tie  myself  up." 

(Hee.  72S-.‘lO:)  'I’lie  Master  calli*d  for  the  sali*s  settle¬ 
ment  of  the  loth  Street  pi’operty  and  counsel  for  defend¬ 
ants  said  he  had  it.  'I'lie  Master  called  attention  to  his  re- 
ipiest  foi‘  evideiiec*  of  the  date  of  the  Tenth  Street  contract. 
Ill*  also  called  attention  to  his  i-e({nest  for  the  memoran¬ 
dum  of  tiuures  which  Mr.  (\irroll  said  were  made  hetween 
him  and  Mr.  Moehs  at  the  conference  in  1!)U),  and  which 
counsel  for  defendants  said  at  the  heariiii*-  of  July  11,  IJBO, 
he  would  inteiu-oiiate  Mr.  Carroll  ahout  at  the  next  hear- 
iipe’:  that  he  was  partieiilarly  anxious  to  see  those  tiicures. 

Counsel  for  defendants  said  there  were  several  things 
he  had  not  been  able  to  do;  he  would  have  to  .u’o  over  the 
record  and  pick  up  several  loose  ends  of  that  kind.  “'I'lie 
matter  ilraes  out  for  so  lon<*:  you  cannot  possibly  recall  all 
of  these  thin<»-s.'’ 

V  ’ 

9J()  Mr.  ('arusi:  “Is  it  understood  we  will  have  that 
jacket  with  those  ti^enres.*  1  think  that  is  the  only 
thine:  1  asked  for  that  I  have  not  i^ot.” 

(l\ec.  7J1-J:)  At  the  hearine-  of  April  14,  1920,  Thomas 
A.  Mullett,  a  witness  on  behalf  of  the  defendants,  testi- 
lied  that  he  had  been  an  architect  for  over  thirty  years  in 
the  Citv  of  Washinuton.  Kxliibit  J.  P.  II.  Xo.  3  shows  no 
indication  of  two  stores  or  two  rooms.  The  two  dotted 
lilies,  down  the  center  api)roximately,  means  overhead,  or 
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a  partition,  or  any  const  ruction  that  is  only  temporary,  or 
intended  to  ])e  ])nt  in  later.  The  scpiares  appearing  down 
the  center  of  the  ])lan  indicate  reinforced  concrete  columns. 
Th(‘  loim’itndinal  dotted  lin(‘s  before  referred  to  indicate 
a  girder;  and  running  at  right  angles  to  them  and  on  the 
same  liiu‘  with  the  columns,  other  lines  of  the  same  descrip¬ 
tion  indicate  girders.  The  front  of  the  ])lan  does  not  in¬ 
dicate  two  (tool’s  into  separat(‘  rooms  divided  hy  a  ])arti- 
tion,  hut  two  donhh*  doors.  If  thei’e  was  to  he  a  ])artition 
(‘rected  to  s(*])arat(*  the  jirojierty  into  two  stores,  a  draw¬ 
ing  should  have*  shown  a  i)i(‘r,  a  post  or  column  in  the  cen¬ 
ter,  and  tin*  (*nt ranee  should  have  hec*!!  considerahlv  widei’. 
If  a  ])artition  had  he(*n  anti('ipated  the  liiu‘s  down  the  mid¬ 
dle*  of  tin*  ))lan  would  have*  l)(*cn  solid  lines,  the  same  as  the 
outside  wall.  Taking  Kxhihit  d.  P.  11.  Xo.  1,  the  framing 
plan,  in  conjunction  with  J.  P.  11.  Xo.  3,  he  would  not  say 
that  any  p(‘i’inain*nt  jiai'tition  was  intended  or  indicated. 
P(*i'main*nt  jiai'titions  an*  indicat(*d  hy  solid  lines  on  third 
floor  ])lan  d.  P.  11.  Xo.  4.  lie*  has  had  some*  little  ex])eri- 
enc(*  as  to  commissions  and  f(*es  jiaid  to  architects  and 
l)nild(*i’s  for  snp(*i’int(*nd(*nc(*  of  hnildings  in  the  District  of 
Polmnhia.  d'ln*  usual  and  customary  builder's  commis¬ 
sion  through  his  oflice  has  l)e(*n  t(*n  ])(*r  cent,  whi(*h  he  has 
alwavs  nndei’stood  has  l)e(*n  tin*  cnstoniarv  ('barge.  On 
the  state*  of  facts  s(*t  out  in  the  following  (piestion: 
1)37  “Assume  that  a  man  is  (*m])loy(*d  hy  the*  (kirroll 
Kl(*ctric  (\)m])any  to  hiiild  a  hnilding  at  714  12th 
Street,  the*  plans  oi-  ])art  of  which  ])lans  have  been  sub- 
mitte*(l  to  him;  that  this  ])(*rson  so  e*m])loy(*el  was  and  is  a 
bnilele*r,  and  also  an  archit(*ct;  that  he  was  asked  to  make 
an  e*stimate*  for  the  cost  of  erection  of  the  building,  and 
did  make  that  e*stimate*,  aft(*r  going  o\’e*r  ce*rtain  figures  as 
to  (lim(*nsions,  e*t('. ;  that  he  agi*e(*el  to  furnish  the  labor  and 
material  and  attend  to  the*  snpe*rinte‘nelence  of  the  construc¬ 
tion  of  the  building;  that  on  being  asked  what  he  would 
charge  foi’  such  su])(*rinten(lence,  he  stated  he  would 
charge  a  i'(*asonable  bnil(lei*'s  commission”;  the  witness 
said  ten  i)er  cent  would  be  a  fair  and  reasonable;  compen¬ 
sation. 


Examined  by  the  Master  and  asked  to  explain  his  answer 
that  the  (lashe*el  lines  might  indicate  something  temporary, 
or  something  to  be  done  later,  he  said,  if  the  owner  proposed 
to  put  ill  certain  partitions  or  walls,  that  were  not  included 
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in  tlie  contract,  tlicy  would  l)c  indicated  on  tlic  ])lans  by 
dotted  lines,  and  so  s])ecitu‘d,  as  ])artitions  or  rnture  walls; 
by  tein])oi-ai'y  In*  in(‘ant  t(‘in])orary  partitions.  It'  the  dotted 
lines  W(*re  intend(‘d  to  relate  to  tein])orary  ])artitions  or 
future  ])erinan(*nt  partitions,  the  ])lan  would  have  an  ex¬ 
planation  on  it  also  in  connection  with  tlu‘  line;  and  the 
front  eiitraiict*  would  have  b(*(‘n  desiuii(*d  diri'erentlv.  The 
])lans  subniitti‘d  for  his  examination  indicate  irirders — 
nothimr  but  irirders. 


(I\ec.  7d‘)-742:)  ( ’ross-c‘xainination  : 

The  ex])lanati(Ui  to  be  juit  oii  the  plans  as  stated  by  him, 
would  be  tor  tin*  i;uidaue(‘  of  the  buihhu*,  contractor.  It*  tin* 
])ei‘son  who  drt'W  tin*  plans  was  hims(‘lt’  tin*  buil<h*r,  tin* 
failure  to  put  thes(‘  (‘X])lanatory  statiunents  in  woidd  not  in- 
tlueiice  his  opinion,  lit*  thinks  h<*  should  still  exjtlain  to 
hims(*lt'.  'flu*  usual  art'hiteet  *s  commission  for  .nciu'i'al 
woi*k,  whieh  iiielmles  plans,  speci  licat  ions,  ])i‘eliminai*y 
studit*s,  c(»ntracts  and  supt'riiiteiulenct*,  is  six  ])er 
9o8  cent.  The  usual  eharu't*  for  supeiiiiti'iideiitH*  and 
prt‘pa  rat  ion  of  (Muitraets  is  which  includes 

necessaiy  spet'ilicat ions,  ])rt‘liminary  stutlit‘s  and  com])l(‘i(‘ 
Avorkini;-  drawini^s.  'flit*  commission  in  ItUr)  was  live  j)er 
ct‘nt  in  plact*  of  six  ))er  et‘nt  nttw  chai\ut‘d.  'flu*  lesst*r  work 
desci‘ibed  was  then  thret*  ])t‘r  cent.  'The  .‘IS*  is  for  ))lans 
and  specifications  and  dot‘s  not  include*  supei'vision.  Whei-e 
a  contraetor  is  em]»loyt*d  on  a  p(*reeuta!Lr(*  Itasis  plus  the  cost, 
he  reeeiv(*s  his  tt*u  p(*i*  et‘nt  on  cost  not withstandini!:  the 
architt‘ct  di’aws  tin*  ))lans  and  s])t‘cilicat ions  and  su])ervises 
the  work.  If  it  is  a  him])  sum  contract  whetht‘i*  In*  rec(‘ives 
any  commission  (h*])t‘nds  on  his  ])rofit,  as  his  incidentals 
and  overhead  will  somt'times  eat  th(*m  uj);  lit*  may  liLTure  on 
15  or  l20y< .  Ilis  (*xperit‘nc(‘  is  bast*d  laru’i*ly  on  his  own 
])ractic(‘.  Askt*d  if  lit*  tmly  cliai\ut*tl  bS'  wlu*i’e  a  contractor 
is  em])lt)yetl  at  IbS'  tui  cost  and  witness'  oflice  i)re])ares 
]dans  anti  s])ecilications  and  sujiervises,  answered,  lie 
chances  t(*n  ])er  ct*nt  on  remoth*linic  wtirk  anti  tin  alterations, 
but  on  straiirht  contracts  ht*  only  char, ices  six  |)er  cent.  The 
lO^r  on  remodelini;  is  the  reicular  le,u:itimale  American  In¬ 
stitute  ('haric'e  because  there  is  nntre  work  on  remodeling 
jobs.  The  rate  for  })lans  and  specifications  in  remodeling, 
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separate  and  apart  from  siiperinteiKlence,  is  six  or  seven 
per  cent. 

Redirect : 

(Rec.  742-746:)  Taking  plans  J.  P.  II.,  1  and  J.  P.  II.  Xo. 
3,  there  is  nothing  on  the  ])lans  to  indicate  any  tem]jorary 
partition  oi*  any  future  ])artition  on  the  ground  floor.  J.  P. 
II.  Xo.  1  clearlv  indicates  that  tlie  dotted  lines  were  intended 
to  indicate  concrete  girders.  Assuming  that  the  builder  is 
not  an  architect,  and  in  rendering  a  bill  for  sm’vices  he  in¬ 
cluded  a  fee  ])aid  to  the  architect,  under  the  ])i’evailing  cus¬ 
tom  he  would  not  be  i*ntith‘d  to  an  architc‘ct's  commission 
or  fee,  in  addition  to  a  biiihh'r's  commission,  in  the  witness’ 

expei’ieiice.  lie  is  a  member  of  the  American  In- 
939  stitnte  of  Architects. 

(Rec.  747-52:)-  Waddy  B.  Wood,  a  witn(‘ss  on  belialf  of 
the  defendant,  testifi(‘d  that  he  lias  b(‘eii  an  arc'hitect  for 
about  tweiitv-seven  vears  in  Washington.  From  an  ex- 
amination  of  J.  P.  II.  Xo.  the  only  paililion  shown  hi 
the  partition  of  a  clos(.‘t  in  the  bac'k.  A  p(‘rman(Mit  ])artition 

is  nsnallv  indicated  bv  a  continuous  liiu*.  Th(‘S(*  dotti^l  lines 

•  • 

would  indicate  sonu‘thing  above  or  below  that,  showing  that 
it  is  not  a  wall  going  through.  Taking  J.  P.  II.  Xo.  1,  and 
J.  P.  II.  Xo.  .3,  he  judges  that  th(‘  dott<‘d  lines  indicat(‘  b(‘ams 
in  the  ceilings.  lie  does  not  think  the  dottcMl  lines  in  the 
first  ])lan  could  indicate  ])artitious;  that  J.  P.  II.  Xo.  3  in¬ 
dicates  a  double  dooi*  entering  tin*  store*.  Taking  the  two 
together  he  should  sav  undoubt(‘dlv  the*  dotted  lines  did 
not  indicate  partitions,  d.  P.  II.  Xo.  .‘I  indicates  to  him  that 
the  front  entrance  is  a  double  dooi‘  ent(‘ring  the  store. 
Asked  if  there  could  be  by  any  int(‘rpr(‘tati(>n  of  the  plans 
doors  entering  into  two  s(*parate  and  distinct  stores  dixided 
l)y  a  ])artition,  he  stated  it  would  be  [lossible,  but  the  doors 
would  be  blocked  by  the  time  you  allowed  foi‘  the  partition; 
the  size  of  the  door  about  three  feet  would  not  allow  of 
sufficient  width  to  get  into  a  normal  stor(‘;  it  indicates  a 
double  door  into  one  store.  If  there  was  a  ])artition  there 
vou  could  not  shut  the  door;  vou  would  have  to  reduce  the 

ft'  • 

width  of  the  doors.  The  prevailing  customai'y  fee  charged 
by  architects  for  su])erintendence  of  work  and  ])i’eparation 
of  plans  is  six  per  cent,  and  the  value  in  1915  for  all  serv- 
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ices,  sui)ervisioii,  detail  work,  preliminary  drawings  and 
everything  I’rom  start  to  linisli  on  straight-away  work.  He 
charg(‘s  ten  ])er  c(‘nt,  however,  on  remodeling  work  and  on 
residene(*s.  IT  tlu‘  archit(*ct  draws  ])lans  and  s])eci{ications 
but  does  not  snp(‘rintend  the  ])revailing  custom  is  6/f . 

940  (Rec.  7o2-9:)  Eldridge  R.  Boyle,  a  witness  on  be¬ 
half  (d*  defendants,  testified  that  he  is  a  construction 
enginetu*  and  conn(‘cted  with  the  Boyle-Robertson  ('om])any. 
His  (jiialilieat ions  W(‘re  admitt(‘d.  Hxamining  plan  J.  P.  H. 
X(».  1,  and  d.  P.  11.  Xo.  M,  h(‘  does  not  se(‘  anything  on 
J.  P.  H.  Xo.  to  indicate  a  ])(‘rman(‘nt  ])artition  lainning  the 
length  of  tlu‘  tii’st  floor  and  dividing  the  first  floor  into  two 
S(‘])arat(‘  and  distinct  rooms.  He*  would  tak(‘  the  dotted  lines 
to  indicate  beams  sup]M>rting  the  floor  above.  If  a  ])arti- 
tion  of  a  pm'inaneiit  natni’i'  was  intend(Ml  to  be  indi(*ated, 
they  would  a|)])(*ar  as  full  continuous  lines.  The  front 
dooi’s  as  drawn  on  tin*  ]>lans  take  a  full  o])euing  and  if  the 
two  dotted  lines  (*xt(‘nding  down  th(‘  length  of  tin*  ])lans  in- 
dicat(‘d  a  pai’titi(Ui,  tin*  doors  could  not  be  closed,  as  in- 
dicat(‘d.  'I't*!!  })(‘r  c(‘nt  is  tin*  usual  and  prevailing  fei*  for 
building  (‘ontracts  which  provide  a  commission  over  and 
above  cost. 


( h*oss-examination : 

There  is  nothing  in  the  structural  ])lan  of  the  building, 
tin*  fii*st  floor  ])lan,  that  would  prevent  tin*  ground  floor 
lK*ing  divided  into  two  stores  by  a  tem])orary  ])artition, 
which  conld  be  r(*mov(*d  lat(*r,  if  (h*sired,  exc(*])t  the  con¬ 
struction  of  tin*  doors  in  the  front,  which  show  on  the  plan 
as  taking  up  tin*  full  o])(*ning.  'riiere  would  have  to  be  a 
mullion  for  tin*  ])artition  to  end  on  between  the  two  doors. 
If  tin*  doors  W(*n*  (*nlarged,  tin*  ])osition  of  the  two  front 
concrete  ('olnmns  wonld  have*  to  be  changed,  because  they 
limit  tin*  dooi*  width.  Tin*  o])(*ning,  accoi’ding  to  tin*  scale, 
is  about  7  f(*(*t.  Tin*  mullion  would  be  about  eight  inches. 
There*  conld  be*  two  .‘I  feet  doors  with  the  mullion,  or  if  the 
mullion  was  onlv  (*ight  inches,  there  would  be  ti  feet  4  inches 
for  the  two  dooi's,  oi*  o  feet  2  inches  for  each  door  (4  inches 
diffe*i*(*nce  on  each  door). 
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Redirect : 

There  are  no  fi,i>:nres  sliowinj?  the  width  of  the  door  though 
they  scale  3  feet  (i  indies.  A  linilder  could  not  literally 
coni])ly  with  the  plans  and  at  the  same  time  have  a 
941  partition  of  any  dimensions  running  down  through 
the  center  of  the  floor  without  altering  the  door  plan 
as  shown. 


(Rec.  760-9:)  Louis  D.  Carroll,  a  witness  on  behalf  of  de¬ 
fendants,  testified  that  he  and  II.  R.  Carroll  are  co-i)artners 
of  the  C^irroll  Kleetrie  Comjiany.  He  is  the  sales  manager 
of  that  company.  Karly  in  1915  they  were  located  at  514 
12th  Street  X.  W.  Thev  are  located  now  at  714  12th  St. 
X".  W.  His  fiivst  connection  with  the  negotiations  looking  to 
the  ])urchase  of  714  r2th  Streid  was  wlum  he  was  a])- 
])roached  by  AVarwick  who  called  to  intei*est  them  in  the 
])roperty.  He  had  a  short  conversation  with  Warwick  the 
tirst  tinu‘  he  came,  and  relVo'rc^d  him  to  1 1.  R.  (5ii-roll.  He 
knows  negotiations  were  then  carried  on  bv  1 1.  R.  (5irroll 
and  Warwick;  he  was  familiar  with  th(‘  negotiations,  was 
advised  by  his  brother  as  to  their  ])i*ogress  from  time  to 
time.  They  resulted  in  th(‘  Cari’ol!  Kh*cti*ic  Com])any  pur¬ 
chasing  the  j)ropei1y.  Title  was  ])lac(‘d  at  the  conclusion  of 
these  negotiations  in  the  name  of  Frances  (J.  Carroll,  wife 
of  H.  R.  (kirroll,  because  in  the  first  i)lace  they  intended  to 
make  a  loan  to  impi’ove  the  ])ro])erty  and  at  that  ])articular 
time  they  had  a  judgment  against  the  Carrolls  over  them, 
and  it  was  i)lace(l  in  her  name  so  they  could  go  out  aiul  make 
a  loan,  which  th(‘v  could  not  have  done  with  the  judgment 
over  them.  Asked  if  there  was  anv  additional  reason  that 
he  knows  of,  he  said  th(‘re  might  have  been  th(‘  additional 
reasoii  thaf  in  order  to  give  her  some  s(‘curity  for  the  piece 
of  ])ro])erfy  which  sh(‘  owned  and  which  they  bought  from 
her,  known  as  (^)  Str(*et,  and  which  they  used  in  purchasing 
714  12th  Street.  The  Cai’roll  Fleet I’ic  Company  agreed  to 
})ay  her  for  (^)  Street  its  cost  ])rice  ])lus  $.500  net  pi'ofit  to  her. 
As  he  understands  it,  the  cost  price  was  to  be  on  the  net 
bill  rendered  by  Aloebs  the  builder.  At  the  time  of  the  pur¬ 
chase  the  l)ill  had  not  l)een  rendered  by  Aloebs.  He  thought 
he  had  a  convei’sation  with  Aloebs  about  the  advisa- 
942  bility  of  the  Carroll  Electric  Co.  ])urchasing  714  12th 
Street  on  the  terms  agreed  on  or  that  they  thought 
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they  miglit  agree  on,  while  tlie  negotiations  were  going  on. 
Moehs  endorsed  their  opinion  as  to  tlie  advisability  of  mak¬ 
ing  the  ti’ade.  There  was  no  intimation  hy  Moehs  at  that 
tinu‘  that  he  had  any  int(‘rest  in  Stret't,  or  had  or  was  to 
have  any  interest  in  TJth  Str(‘et.  The  TJth  Stre(‘t  ])roperty 
when  ])nrehascd  eonsisted  of  two  hons(*s  on  the  front  of  the 
j)remises  and  a  double  wai*ehonst‘  on  the  rear  ]K)rtion.  The 
purchase  was  in  Jams  Itdo,  he  thinks.  Imnu'diately  after 
the  pni*ehas(,*  tln‘  (’arrolls  ()een])ied  th(‘  r(‘ai’  ))ortion,  and  he 
thinks  a  tenant  oeeii])ied  part  of  the  front  i)ortion.  'fhe  im- 
})rovem(‘nt  of  the  tilth  Street  ])j’emises  was  start (*d  some 
months  later,  in  January,  as  he  reejJls.  J)ni-ing  that  ])i‘riod 
of  time  no  rimt  was  eharg(‘d  or  j)aid  by  th(‘  (’arroll  fJiH'trie 
Company.  Asked  what  if  any  negotiations  hi*  took  ]>art  in 
with  his  bi’other  and  Moebs  looking  to  tin*  (*mployment  of 
]\Ioebs  a  as  builder  of  tin*  im])rovements  to  be  eonstnieted, 
he  said  his  bi*olher  and  In*  had  fr(*(jiu*nt  eonf(*r(*nees  over 
Warwick's  (dVi*r;  disenss(*d  tin*  ])rii*e  and  b(*for(*  linally  pnr- 
ehasing  ask(*d  .Moehs'  opinion  as  to  the  advisability,  and 
^loebs  advised  the  ])nrchase.  Ther(*ii])on  tln‘y  talked  with 
Moehs  s(*V(*ral  tim(*s  about  erecting  a  building  tln*re  for 
tin*!!!.  The  latest  one  of  tliesi*  discussions,  as  he  recalls  it, 
was  at  a  lnncln*on  at  Wolf's  ])laci‘  oTJ  TJth  Strei*t,  and  they 
disci!ss(*d  the  ]»lans,  show»*d  Mo(*bs  what  they  want(*d  for 
the  building:  and  tln*y  wi*nt  fnnn  Wolf's  to  the  ])i'(*mises 
714  IJtli  and  tin*  thi*(*(‘  walk(*d  all  through,  disenssing  what 

thev  want(*d,  and  what(‘vei*  alti*rations  would  bi*  necessarv 

%  * 

atnl  a])])roxi!nately  how  tnticli  it  would  cost  to  make  tiiose 
alterations,  ainl  in  tin*  r(*ar  pai’t  of  tin*  building  Moehs  gave 
them  an  approximate  ligttre  to  covi*r  those  costs  of  remodel¬ 
ing  their  building,  in  ))i*ncil  ligni'es  as  he  !'ecalls,  on  the 
wall  of  the  n*ar  of  the  rear  l)tiilding.  Asked  to  tell  what 
those  lignr(*s  consist(*d  of,  he  said  he  is  not  \'erv 
1)4J  familial’  with  the  details  of  what  items  and  ])rices. 
Ill*  does  not  know  if  those  ligiires  are  still  on  the 


wall:  blit  he  !-e!ne!nbers  that  Moehs  gave  them  an  estitnate; 
aiijiroximately  .^KhOdO  to  conform  that  bnilding  into  their 
reiliiirements.  Asked  if  he  had  any  conversation  with 
^loebs  as  to  what  his  ])rice  would  be,  and  saying  Yes,  he  was 
asked  to  state  it.  lie  said  “We  left  the  ])remises  at  714 
IJth  Street,  walking  back  to  onr  old  bnilding  at  7)14  TJth 
Street:  and  dnring  that  i)eriod  I  asked  ^loebs  the  direct 
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(|iiesti()ii  wliat  commission  lie  would  cliari?o  us  on  this  ap- 
])roximatc  li.irurc  of  >10, 000  that  he  liad  ^ivoii  us  for  making 
tliosc  alt(‘ratious  foi-  us,  and  la*  said.  “I  will  do  it  for  vou 
for  a  rcasoiiahlc  commission."  Asked  if  he  iiKpured  of 
^loehs  wliat  a  rc^asonahh*  commission  would  he,  he  an¬ 
swered,  Xo  that  was  the  (‘Xtmit  of  the  conversation.  Asked 
what  he  m(‘ant  hv  saving'  huild  it  for  "us”  he  said  he  meant 
the  part iKU’ship  of  himst‘lf  and  brother.  Xeither  during 
these  negotiations  with  Mo(‘hs  or  at  anv  other  time  did 
^loehs  have  any  int(‘ri‘st  in  714  rJth  Street,  or  make  any 
claim  that  h(‘  was  a  pai’tnei*  of  11.  K.  Carroll  in  the  ])urchase 
of  the  ])i‘o))erly  oi-  would  1)(‘  a  ])artner  in  the  erection  and 
const I'uction  of  the  impi'oxHnnents. 

(Ii(‘c.  7()!>-771:)  4’h(‘r(‘  was  no  agreement  had  with  ^loebs 
hy  wliii'h  the  Carroll  hh(‘cti-ic  Com])any  would  j)ay  $.4,500  a 
year  lanit  for  lh(‘  use  of  tin*  hnihling.  Xo  pro])osition  of 
that  kind  was  made  hi'twcnni  witin'ss  and  .Moehs  on  behalf 
of  the  Carroll  Clcctric  Company,  that  the  (Carroll  Electric 
Comjiany  was  to  oci‘n])y  tin*  south  half  and  that  the  other 
half  was  to  be  lanited  out  by  Mo(‘l)s  and  II.  H.  Carroll  or 
rente'll  out  bv  anv  one'.  'rin*ri*  was  no  agreement  ever 
reached  that  the  ground  lloor  would  be  composed  of  two 
stores.  Imnu'diati'ly  aftc'r  the  lirst  ])lans  were  drawn,  his 
attention  was  called  bv  sonn*  outsider  to  the  existence  of 


those  colnmns  running  down  the  cc'iiter  of  the  store,  and  the 
suggestion  was  to  remove  these,  that  it  would  make  a  much 
bettei*  looking  store;  and  witness  immediately  dis- 
944  cussed  it  with  his  brotlu'r  and  they  agreed  then  to  re¬ 
move  those  columns.  He  thinks  ihev  had  discussion 
with  Hoi'bs  and  got  his  advice  concerning  the  same.  He 
does  not  think  that  at  that  time  building  operations  had 


commenced,  it  was  immediately  after  the  i)rei)aration  of 


the  tirst  iilans. 

(K('c.  771-4:)  He  visited  the  premises  during  construc¬ 
tion;  knew  how  the  work  was  progressing;  kept  in  fairly 
good  touch  with  it ;  knew  what  was  going  on.  In  the  begin¬ 
ning  .Mo(‘bs  was  superintt'iiding  the  construction,  and  con¬ 
tinued  to  a  certain  time'.  Moebs  finally  withdrew  his  super¬ 
intendence.  According  to  his  memory  they  began  the  build¬ 
ing  about  December  of  January.  They  ma)ved  in  the  front 
part  in  .March.  He  should  say  Moebs  withdrew'  his  super¬ 
intendence  of  the  job  when  it  w'as  about  40  or  50  per  cent 
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com])Ic‘t(‘(l.  Asked  to  tell  the  stair(‘  of  completion,  he  said  lie 
was  not  (|nalilied  to  speak  as  a  hnilder,  hut  remembered 
the  rouirh  in  woi-k  was  about  accomjilished ;  center  floor  was 
down,  sid(‘  walls  up,  girders  across  the  eiitii’e  width  of  the 
bnildiiiir:  second  th»oi*  llooi-iiiir  was  laid.  II.  I\.  (hirroll  and 
witm*ss  coinpiet(‘<l  th(‘  construction  of  the  bnildinu’:  they 
let  the  conti’acts  foi-  ]>lastei‘in,u‘,  tcu'razo  lloorini*',  woodwork, 
trims,  doors,  fi’ont  windows — “like  linishini*',  tiracticaliy 
finishiiiL^  up."  .Mo(‘bs  had  com])h‘ted  about  bO'd  of  the 
buildiiiir  in  value,  and  th(‘  (birroll  Electric  Company  com- 
])leted  the  riMuaininir  b()C  .  Ih*  first  had  knowledire  that 
.Moebs  claimed  any  int(‘r(*st  in  714  llMli  Street  when  he  was 
serv(‘d  with  a  notice  in  this  suit. 

“(J.  At  any  I'ate  when  this  suit  was  filed;  is  that  what  you 
mean’"  “A.  Yes,  sir." 

“(,t.  When  you  h‘arned  of  this  suit."  “A.  Yes." 
bd.")  1  <lo  not  beli(‘V(‘  von  W(*r(‘  actuallv  s(U*V(‘d  with 

a  notie(‘  in  this  suit.  You  are  not  a  ])arty  to  it  in 
other  words.’"  “A.  Xo,  when  1  h*arned  of  tht‘  suit." 

(lb‘c.  774-8:)  (  h-oss-examination  : 

Do(‘s  not  r(‘menib(‘r  Xealev;  knows  who  he  is,  but  does 

• 

not  know  him  ])ersonally,  and  do(‘s  not  think  he  ever  saw 
liim.  Xi‘ah*v  i‘emaiiu*d  (ui  tin*  job  dui’inii’  the  whole  time  of 
tlu*  opiu'at ions,  lie  uinliM'stood  X’t‘ah‘y  work(‘d  for  Moebs. 
1I(*  thinks  X(‘ah‘y  was  ther(‘  durinu'  th(‘  time  the  trim,  win¬ 
dows,  and  oth(‘r  woodwoi’k  was  ])ut  in.  II(‘  did  not  ask 
Mo(.‘bs  for  any  (.‘xplanation  of  his  uiviny  u])  active  personal 
su])(M‘int(‘ndenc(‘  of  tin*  bnildiny.  He  was  sur])risi‘d  at  it. 
He  made  iiKjuiric^s  of  his  brcMhei*  as  to  why  .Moebs  h‘ft.  He 
km*w  that  his  brotluu’  and  .Moebs  liad  a  controviu'sy  which 
i’esult(‘d  in  .Mo(‘bs  h'avine’:  was  iid*oi’m(‘d  by  his  brother  as 
to  the  nature  of  the  controversy.  H(*  still  wishes  to  be 
und(‘i*stood  as  testifyin.n’  that  h(‘  did  not  know  Moebs 
clainu‘d  an  intiu'est  in  the  buildinii’  until  the  bill  in  this 
case  was  IiUmI.  Asked  what  intiu’est  he  had  in  the  firm  he 
said  lu‘  was  a  co-])artn(‘i*.  Askc'd  what  was  the  extiuit  of  his 
interest,  lu‘  said  substantial.  Asked  what  ])ercentaii:e,  he 
said  40C  :  his  brother  has  •  That  was  the  extent  of 
his  int(‘rest  when  this  buildinii’  was  beinii'  built. 

“Q.  Have  you  written  articles  of  co-partnership  with 
vour  brother .’"  “A.  Xo.” 
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Q.  It  is  sim])ly  an  oral  iiiulorstandiiig “A.  Verbal 
iiinlerstaiuliii.u’,  very  clear,  but  verbal.” 

lie  is  still  ill  chariie  ot*  tin'  sales  branch  of  the  business; 
has  some! hill, <»•  to  do  with  tlu‘  nianain’ement  of  the  store;  as 

much  as  his  brother  or  anvlxxlv  else*.  Vhev  had  a  safe  at 

•  •  • 

014  l*Jth  Street  duriiii*’  a  ])eriod  of  time,  and  always 

946  had  one  at  714  l*Jth.  lie  had  acc(*ss  to  that  safe.  It 
is  a  combination  side,  lie  had  the  combination. 

II.  H.  Carroll  and  their  Auditor  also  had  the  combination. 
II(‘  ])resnmes  th(‘  Auditor  did,  he  was  iisiiii*’  it  continuously. 
He  is  snr(‘  II.  1\.  Carroll  had  th(‘  combination.  Asked  if 
his  brother  ever  used  the  safe,  he  answered:  “1  ])resnme 
he  did.” 

(Kec.  778-786:)  He  is  familiar  with  tlu‘  electrical  work 
done  by  his  firm  on  the  S  and  T  Street  house's.  He  pre¬ 
sumes  the  Carroll  Klectric  ('ompany  char.iied  a  commission 
on  that  work;  doi's  not  renn'inlxM*  that  th(*y  did.  He  did 
not  know  that  his  brother  had  an  arran,n('nu‘nt  with  Moebs 
about  th(‘  buildin.i*’  of  those  house's.  He'  eliel  neit  kne)W  that 
Mrs.  Frane*es  (J.  (^irreill  liael  se)me‘  inte*rest  in  the'm.  He 
was  never  infeirmeel  of  it.  In  ne'ithe'i*  e)f  tlie'se  ])re)])erties. 
He  never  hael  any  ceinversatiem  with  .Mrs.  Frane*es  (J.  Car- 
re)ll  aheint  it.  Xeir  with  Meie'hs.  Aske'd  what  was  the  ex¬ 
tent  e)f  tlie  investment  of  Mrs.  Frane*e‘s  C.  Carreill  that  re- 
epiireel  to  he  safe-,unareh'el  by  he'r  takin.n’  title'  te)  12th  Street 
as  he  hael  testified,  he  said  he'  was  iidornu'el,  he  nnelerstood 
freim  his  hreither,  that  .Mrs.  Carre)ll  e)wne‘el  the  Q  Street 
pre)])erty.  He'  anel  his  breitlu'r  aiire'ed  te)  pay  he'i*  jfbOO  over 
and  abe)ve  the  ceist  e)f  ce)nstrne*t ie)n  e)f  that  hnilelin.u'.  He 
ele)es  neit  kne)W  whe)  actually  paiel  e)ut  the  meiney  te)  builel  the 
Stre'et  ])re)])erty.  Se)  far  as  he'  kne)ws  the  Carroll  Flec- 
tric  (V)mpany  ce)ntribnteel  ne)ne'  e)f  the  ex])ense‘  e)f  bnihlin^ 
Q  Street.  He  dex's  ne)t  kne)w  te)  what  extent  11.  R.  (^arroll 
gave  ])erse)nal  anel  Com])any  chee*ks  te)  ge)  te)wai-el  the  build¬ 
ing  of  Q  Stree't. 

Fxamineel  by  the  Maste*r,  he*  saiel  the'  Canx)!!  Fh'ctric 
Company  never  j)aiel  anyboely  any  I’ent  fe)r  714  12th  Street 
at  any  time.  The'  Cari'e)!!  Flee'ti  ie*  Ce)mpany  has  nevei*  paiel 
Mrs.  Carre)ll  the  de)(‘s  ne)t  think  it  has;  is  ne)t  ])e)sitive 

about  that.  That  is  an  ae‘e'e)nnting  ])re)])e)sition,  witli  which 
he  is  not  familiar. 

947  “(^.  You  spoke  of  the  first  ])lans  of  the  buileling. 
AVhat  were  those,  Mr.  Carroll?”  “As  1  understand 
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or  n‘nu‘ni1)(*r  it,  W(‘r(‘  two  plans,  a  ])rolimiiiary  plan 

and  a  linal  ])lan,  wliicli  was  snlanittod  to  tlio  District  of 
('olninlaa  and  ac(‘(‘pt(*d  hy  tlnnn:  that  is,  tiled  with  them. 

“(J.  Who  nnnh‘  tlu*s(‘  preliminary  ])lans.''’  “A.  Mr. 

.Moehs  did.*’ 

“(J.  Do  yon  know  where  tlu‘y  are/"  “A.  The  prelim- 
inai’y  ])lans 

“(^).  Yes."  “A.  Xo;  I  do  not.  They  were  ])encil 
sketches,  1  pi‘(*snnu*." 

And  von  hav(‘  tliosi',  liaxani’t  von,  Mr.  Carroll?’^ 

Mr.  11.  li.  (’arroll:  “Mr.  Moehs  had  them  here  once.  I 
only  have  iny  own  ])r(‘liininai’y  ])lans." 

'I'ln*  Special  .Master:  “Von  have  a  set  of  preliminary 
l)lans 

Mr.  II.  1?.  (  arroll:  “Yes." 

(’onnsrl  for  dcf(‘inlants :  “It  de])ends  n])on  how  you  use 
the  woi-<i  ‘preliminary*.  Mi*.  Louis  Carroll,  the  witness,  is 
I’eferriim’  to  ])(‘ncil  i)lans,  and  yon  are  ])rol)al)ly  referring:  to 
])r(‘liininai'y  )>lans  which  were  originally  tiled  in  the  Build- 
inijf  Inspector’s  othce.** 

'I'he  SptH'ial  Master:  “Xo.  AVhat  I  want  to  know  is 
this:  what  jhans,  if  any,  anyone  had  htd’ore  these  plans  tiled 
in  tin*  Dnildin^'  1  nsp(*('tor *s  oflicc*.*' 

Conns(*l  for  ])laintit‘f:  “'Fhere  is  an  exhibit,  isn't  there, 

lu'ri*,  of  ])(‘neil  sketcln‘s.’“ 

^Ir.  Moehs:  “1  put  one  in.  It  was  submitted  here 
and  ot‘fi*i’e«l  as  an  exhibit.  It  was  on  a  piece  of  tracing 
l)a])er.'’ 

148  “(»>.  Look  at  that  exhibit,  J.  J.  M.  A-d,  Mr.  Carroll. 

Is  that  tin*  ])lan  to  which  you  referred  a  while  ago?” 
“A.  1  think  that  is  it." 

'riie  S])(*cial  Mast(‘i‘:  “'Fhat  is  all  1  wanted  to  ask  of  him. 
T  would  likn*  to  ask  ^Ir.  Kh‘harty,  and  also  Mr.  Carusi, 
if  either  of  tln*ir  chn'iits  have  any  ])lans  of  this  building 
which  we]-(‘  ]>i*«*])ar(‘d  ])r(‘liininary  to  tin*  ])lans  which  were 
liled  in  the  Dnildiim’  Inspi*ctor*s  oHict*.’" 

Counsel  for  ])laintit‘f:  “AVhich  are  not  in  evidence?” 

The  Spc'cial  Master:  “Mdiicli  wi'n*  ])repared  before  the 
plans  submitted  to  the  District  I>uilding  Inspector.” 

Mr.  Moi‘bs:  “That  is  tin*  onlv  one  I  had.” 

^Ir.  Hariy  IL  Carroll:  “I  had  some  ])encil  sketches.  I 
won't  say  1  have  them,  but  1  had  them.” 
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Couiisol  for  (lofoiidants :  “Will  vou  look  for  them  and 
see  if  you  have  i*()t  tluan?" 

^Ir.  llarrv  K.  Carroll:  “V(‘s." 

Tin*  Spo(*ial  Mast(‘r:  “This  inornin.i*’  when  you  asked  for 
niy  })laus,  you  said  you  did  not  have  youi*  plans  with  you. 
They  W(‘r(‘  du])li('ate  of  yours/” 

Mr.  llarrv  IT  Cari’oll:  “V(‘s.” 

The  Special  Master:  “If  you  have  any  moi’e  ])lans  kefore 
the  plans  which  W(‘i‘t‘  sent  down  to  the  District  Duilding,  I 
wish  you  would  ])roduce  tlaun.” 

Counsel  for  plaiiililf:  “May  I  again,  Ixd'oi’e  you  close 
your  cas(‘.  Mi*.  Flcharly,  i*i‘f(‘r  to  the  pencil  memorandum 
on  the  jackets  /” 

Couns(‘l  foi*  d(‘f(uidauts :  “  W(‘  ar(‘  not  going  to  close  our 
case.  We  simply  u(>w  say  that  we  havi*  ])ut  in  our  case,  hut 
W(‘  are  going  over  and  pick  up  th(‘  loose  ends.” 

94!)  Counsel  t'oi*  plaintilT:  “I  am  insisting  very 
strongly  on  llu*  jirodiiclioii  of  this  ])a])(‘r  at  some 
time  before  tin*  case  is  linally  closed  on  both  sides,  and  if  it 
is  not  produc(‘(l,  1  shall  argue*  upon  its  uon-produ(*tion.  1 
do  not  want  it  to  be  r(‘garded  simply  as  an  oversight.” 

Redirect  examination : 

lie  i*e('alls  the  original  plan  (*ontemplated  a  stairway  to 
the  st*cond  lloor.  It  was  oi*igiiially  iut(‘ud(‘d  to  be  in  the 
c(‘nt(‘r  of  th(‘  building,  lb*  ri'calls  a  change.  It  was 
changed  bi*('aus(‘  it  was  found  that  the*  stairway  l(‘d  directly 
into  a  brick  wall  in  the*  c(‘ut(‘r  of  the*  two  r(‘ar  buildings 
dividing  th(*m  lougitudiiudlv  with  tlu*  lot.  Tin*  front  of 
the  rc‘ar  building  was  the  i*ear  of  the  front  building. 

Counsel  foi‘  ]»laiutirf:  “Ai*(‘  you  going  to  offer  any  more 
witiK*ss(*s,  sir,  or  shall  I  go  alu'ad.'” 

Counsel  for  defeiidaiils :  “I  think  it  would  ])i‘obably  be 
moi*e  logical  to  do  this - ” 

Couns(‘l  for  ])laintit‘f  { iut(‘rposiiig)  :  “1  have  a  couple  of 
short  witu(‘ss(*s:  that  is  all.” 

(\)uns(*l  for  (hd’endants:  “It  will  ])robably  be  more  log¬ 
ical  to  do  this;  for  nu*  to  pick  up  these*  b)ose  (*nds  that  I 
have  referi'i'd  to,  and  clear  u])  that,  ])roduce  the  things  that 
have  be(*n  calh*d  for,  and  close  my  case*.” 

Counsel  for  ])laintiff:  “And  give  me  a  chance,  if  I  want 
to,  to  re-examine  on  what  is  produced.”’ 
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C()iiiis(‘l  for  (lofendaiits :  “Yes:  and  then  you  put  in  your 
rebuttal.*’ 

(’ouns(*l  for  plaintiff:  “(’an  we  n’o  ahead  and  close  this 
whole  tliini**  U]) 

Mr.  Ilarrv  I?,  (’ai’i’oll:  “'Phis  afteiaioon?” 

« 

(’oiinsel  for  ])laintiff:  “I  do  not  mean  this  after- 
9b0  noon  iH'ci'ssarily,  hut  ])i*elty  soon." 

(’oiinsol  foi*  (hd’ondants :  “I  hav(‘  to  do  this. 
I  ha\*e  e’ot  to  i*cad  i1h‘  (oitin*  ivcord  in  oi’dor  to  h(‘  (HM'tain 
that  I  hav(‘  ])ut  in  evm’yl liine'  lliat  is  called  for,  and  so  forth. 
I  can  do  that  in  tin*  eoui’st*  of  the  in'Xt  two  oi*  thi'(*e  days, 
but  I  do  not  want  to  do  it  to-day,  or  I  do  not  want  to  do  it 
tomorrow." 

(’ouiiscl  for  ])laintilT:  “What  do  you  sav  about  Mon¬ 
day.’" 

(’onnsrl  foi*  defeinlants:  “  L(‘t  ns  maki,*  it  'riu‘sdav  the 
2()th,  at  t<*n-thirty  o'clock  a.  m." 

(’ouns(‘l  foi-  plaintiff:  “All  i-ii:-ht." 

'I’lie  Spc'cial  .Mast(*r:  “Tuesday  will  suit  me." 

(’onnsel  foi*  plaintil’f:  “All  riirlit.  I  will  havi*  my  wit¬ 
nesses  here  at  (‘h‘V(*n  o'clock  Tuesday.  I  havi*  not  ('om- 
municated  with  them  y(‘t.  I  assnnn*  that  they  an*  both  in 
tin*  city  and  I  can  <r(*t  th(*m  at  that  hour.  If  not,  I  will  com- 

muni(-at(*  with  von  to-dav." 

•  • 

(’onns(*l  foi- d(*ft*ndants :  “All  riiiiit.  'rin*n  W(*  will  close 
it  up  at  that  tinu*." 

Wln*reiipon,  at  1  .-lb  o'c-lock  I\  M.,  tin*  fnrth(*r  h(*arini^  of 
this  matti*r  was  adjonrin*d  until  I'liesday  April  *J0,  at 

ten-thirtv  o'clock  A.  M. 


(Ivt*c.  TIM)-."):)  At  tin*  n(*xt  si'ssioii,  April  *Jtl,  1920,  John 
D.  Grady,  a  witness  o:i  behalf  of  plaintiff,  t(*stih(*d:  He 
id(*ntilied  a  paper  hainh-d  to  him  by  coiiiist*!  for  jilaintitf  as 
a  contract  In*  had  ])ri*s(*nted  to  Moi*bs  at  tin*  time  “this"  lot 
was  snhl.  His  bnsiin*ss  at  that  tinn*  was  real  (‘state  sah*s- 
man  for  Shannon  tV:  Luchs.  And  Mo(*bs  scratcln*d  out 
“Josejih  d.  Moebs"  and  wroti*  “Frances  H.  (’arroll"  and 
sie’n(*d  it  “Franc(*s  (1.  ('arroll  by  .Ios(*ph  .1.  Moebs."  His 
m(*morv  does  not  tala*  him  back  to  the  date  this  was 
9bl  (loin*,  exactly,  (*xc(*pt  the  date  that  is  on  the  contract; 

and  the  contract  lias  been  in  Shannon  Luchs’  tile 
from  that  time  up  until  about  ten  davs  a^-o.  He  took  the 
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paper  in  })ers()n  to  Moehs.  It  was  made  out  in  Shannon 
Lnelis'  otlici*  as  “dosoph  J.  Mo(‘l)s"  in  typewrit  ini*:.  He 
dietatod  the  eontraot  and  ])r(‘si‘nt(‘d  it  to  Mo(.‘l)s,  and  Moehs 
seratehed  ont  tin*  nanu*  ot*  “dos(‘])li  d.  Moel)s”  and  ])ut  in 
“Frances  (I.  Fai*rolI/'  and  siu-iu'd  “Frama's  (J.  (^irroll  by 
Jose])li  J.  Mo(‘hs,"  and  ])ia‘si‘nted  it  to  him,  witness,  ae- 
eompani(‘d  by  a  ('liock  tor  d(‘posit,  and  it  I’esnltetl  in 

a  sale.  That  is  all  In*  knows  oT  the  transaetion. 


(h*()ss-exaniiiiation  : 

( 7!>2:)  Il(*  took  this  papm'  to  Mo(*bs.  Askcal  it*  that 
was  all  h(‘  took  to  Moi*l)s,  Ik*  said  Ik*  took  him  the  earl)on 
eo])y,  that  is  a  copy  ot*  i1k*  eontraet;  took  liim  two  eo])ies, 
ot*  whieh  Mo(‘l)s  k(*])t  oik*  and  “wi*"  ki‘pt  one,  ot*  eonrse, 
as  “w(*"  did  in  all  cases.  Mo(‘bs  I’ctnrni'd  this  om*  to  him 
siicned  at  that  tinn*.  It  wonld  lx*  his  idi'a  Ik*  took  it  to  him 
dannary  ‘dd,  IPl."),  because*  tla*  contract  is  dat(*d  dannary 
do,  Idld.  Xotliini;’  wonld  rcrr(*sli  his  i’(*coll(*ction  as  to  the 
date*  Ik*  took  it  to  .Mo(*bs,  oidy  tin*  dat(‘  ot*  IIk*  contract  and 
the  r(*cords  of  Shannon  4k'  Liichs'  books  wonld  lx*  the  date 
that  d(*])osit  was  r(*c(*iv(*d.  That  wonld  lx*  tin*  (ndy  tiling 
he  conld  v(*rit‘v  that  dat(*  bv,  wonld  lx*  out  ot*  what(‘V(*i*  r(*cord 
is  on  tlicii*  books,  lb*  r(*c<*i\'(*d  fixnn  .Mo(*bsat  that  time. 

Ask(*d  it*  Ik*  had  souk*  |>r(*liminai\v  conv(‘i‘sat ion  with  .Moel)s 
prc*vionsly  about  takiim’  this  contract  to  him,  Ik*  answ(*i‘ed 
“sun*,"  Ik*  W(*iit  ai'onnd  and  ori*(*r(*d  .Moehs  a  lot  and  Mo(*bs 
told  him  he,  Mo(*bs,  wonld  h*t  witn(*ss  know  about  it.  He 
does  not  r(*m(*mbt*i-,  bnt  sn])pose*s  Ik*  inte*rvi(*wed  Moel)S 
two  oi*  thr(*(*  tinK*s  with  r(*t‘e*i\*nc(*  to  it.  As  a  resnlt  ot* 
those  int(‘i’views  Ik*  pi’c])ar(*d  this  contract  in  the  oriu:inal 
rorm,  and  tlK*n  tlK*i-(*  was  an  alt(*i‘ation  made  in  the 
hod  nann*  ot*  tin*  pnrchas(*i'.  (*onns(*l  t*or  ])lainti  1*1*  offered 
tin*  ])ap(*r  in  (*vid(*nc(‘  and  it  was  mai’k(‘d  “(Irady 
Xo.  1,"  phot<»stat  copy  of  saim*  lx*ine’  incln(h*d  in  transeiapt 
of  recoi’d. 


Ralph  P.  Barnard,  a  witness  for  ])laintiff,  testified: 

(Ib*c.  Tdd-'S:)  He  is  a  lawy(*r,  a  nK*mlx*r  of  tin*  firm  of 
Barnard  cX  dohnson.  lb*  r(*calls  an  a])pii('at ion  )x*in,<i:  made 
to  him  in  Idld  for  a  bnildinu*  loan  on  a  pi(*ce  of  ])ro])erty 
on  Q  Street,  Xo.  l‘H<S.  Moehs  a])plied  to  liim  for  a  loan 
of  $G,000  on  that  property  and  he  went  up  there  with  Moebs 
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and  looked  at  it.  Mooks  sIiowimI  to  liiin  what  kind  of  a 
house  1h‘  was  iroinir  to  l)nild,  similar  to  a  house  close  to  it. 
Jt  was  prior  to  FcOnaiary  S,  lido,  l)ut  he  eonld  not  say  how 
many  days  or  W(‘eks,  Init  it  was  not  vei’y  mneli  ])i’ior  to 
that  time,  lie  fixes  the  dat(‘  Fehi-iiai’y  Slli,  heeanse  that 
is  tlK‘  (lav  h(*  r(‘eeived  the  check  foi’  M K ).  lie  i‘(‘f rc'sluMl 
his  i-eeolh*et ion  yest(*i'day,  when  ('onnsel  for  plaintiff  asked 
him;  looki‘d  at  his  hook  and  saw  on  Fehruary  S,  h(‘  had 
i’eeeiv(‘d  a  check  for  $(1,000  I’rom  his  client  and  d(*])osited  it 
in  hank.  He  reiadls  a  visit  to  his  ollice  of  Mi‘s.  Fi’anees  (J. 
C’anadl  a(‘eompani(‘d  hy  her  hushaiid,  II.  I?.  Farroll,  hut  can¬ 
not  tix  the  date  of  that  visit  elcarlv  now.  It  was  aftio’  he 
received  tin*  monev  from  liis  cliiMit.  Asked  to  state  the 
purpose  of  th(‘  visit,  as  stattMj  to  him  hy  Mi*,  and  Mrs.  Far¬ 
roll,  he  said  that  after  “we*'  had  a  report  frimi  tlu*  'Fitle 
Fompany  that  the  tith*  was  in  Mrs.  FarrolFs  name  h(‘  pr(‘- 
pared  a  dee(l  (»f  trust  for  the  .$h,00()  loan  foi*  M  i*s.  (’arroll 
and  licr  hushand  to  eX(*cut(‘.  'I'liev  came  into  the  otrK*i‘ 
and  his  im])ression  was  Moehs  was  with  thmn,  and  h(‘,  wit¬ 
ness,  said  tin*  title  showed  that  it  was  in  Mrs.  Fai*rolFs 
name  hnt  la*  would  i*ath(*r  hav(‘  tin*  hnshand  sieii  the  deed 
of  trust,  toL;’eth(*r  with  tlu‘  note.  Farroll  said  that  was  not 
necessary,  that  it  was  her  jirojicrty,  hnt  he,  witness, 
hr>,‘>  said  that  niieht  he  so  hnt  he  ])r(‘ferred  to  have  the 
hnshand  join  in  th(‘  trust,  and  Farroll  refns(‘d  to  do 
it  and  ther(*npon  th(‘y  would  imt  execnt(‘  the  papers  and  they 
went  on  out,  and  lun  witiu'ss,  said  Ik*  would  not  maki*  the 
loan  without  his  siniiatnre.  Ask(‘d  if  anvthinu*  was  said 
at  this  tinu*  ahont  a  loan  of  $r),(K)();  was  the  loan  ]*(*fnsed 
on  tin*  urmind  that  only  $.'),()( )()  was  wanted  instead  of  $(),()0(); 
he  said  he  did  not  recall  anythinn*  ahont  that:  Ik*  r(*fnsed 
to  make  tie*  loan  hi*c'ans(*  (’arroll  refnsi'd  to  sinn  the  ])apers. 
He  was  i(*adv  to  niaki*  the  .$(),( MH)  loan. 


( ’ross-examination : 

It  is  his  best  r(*colh*et ion  that  Mo(*hs  was  ])resent  at  that 
tinu*.  H(*  minht  lu*  mistaken,  hi‘cans(*  Moehs  was  in  the 
olVue  sevi'ral  times  ahont  it.  Ih*  did  not  s(*(*  Mrs.  Farroll 
hnt  the  onc(*,  and  Ik*  do(*s  not  ri'inemher  s(*ein‘;*  Mr.  Far¬ 
roll  hnt  the  one  time,  hnt  he  miiiht  have;  hnt  Mo(*hs  was  in 
tlK*r(,*  two  (»r  thi*(*(*  tinu*s  and  Ik*  went  with  Moehs  to  see 
the  iirojicrty.  Asked  if  it  was  his  best  reeolleetion  that  at 
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the  lime  ^Ir.  and  ^Irs.  Carroll  called  ^loehs  was  ])reseiit ; 
he  said  it  was  his  best  recoiled  ion,  he  mii>ht  be  mistaken, 
but  he  had  (iuite  an  imjiression  Moebs  was  there  at  the 
time. 


(Rec.  799-803:)  Harry  R.  Carroll  was  recalled  for  fur¬ 
ther  examination  on  Ixdialf  of  defendants  and  testified: 
lie  ])rodnced  in  res])onse  to  the  reciiiest  of  the  Special 
Master  for  a  r(‘cord  of  the  Tenth  Street  transactions,  a 
settlement  sli(‘(‘t  of  the  Lawym'^s  Title  Company,  dated 
February  10,  I!)!.'),  of  tln‘  pnrehasi*  of  the  10th  Street  lot. 
This  pai)er  was  ofOo’ed  in  evidence  and  marked  “Defend¬ 
ants'  Fxhibit  Xo.  l-t  a."  Th(‘  10th  Street  ])roperty  was 
purchased  tliroiiiih  the  Frank  T.  Rawlings  (\)m])any.  He 
also  prodnc(*d,  and  tlu're  was  offered  in  evidence,  his 
97)4  ])(‘rsoiial  clu'ck  foi*  jf'Jb.OO,  dated  dan.  ‘23,  marked 
“l)c‘p<»sit  on  lots  rjo,  120,  Sipiare  308'’  (lOtli  Street 
lots)  which  was  off(‘i*ed  in  evidcMice  and  marked  “Defend¬ 
ants’  Exhibit  Xo.  loA.  He  believed  Moebs  sn])])lied  the 
other  $20.(10  of  tlu‘  $o().()0  de])o.sit  shown  by  the  Title  (k)m- 
pany’s  statement.  He  ])rodnced  a  note,  dated  February 
10,  191b,  and  stated  it  was  the  note  he  testified  to  as  having 

been  sIuikmI  bv  Moebs  and  (‘ndors(*d  bv  himself  for  the 

•  • 

])nrpose  of  discount  and  purchase'  of  the  lot  hx'ated  at  1215 
loth  Strc'et.  This  note'  being  in  the'  sum  of  $2,055.55,  rep¬ 
resents  the  e'litire'  ])nrchase  price  e)f  the  lot.  He  ])aid  this 
note.  It  was  e)ffe'red  in  evidenea-  and  mai’keel  “ Defenelants’ 
Exhibit  Xo.  Ki."  The  Title'  Com])any's  statement  was 
rnaeh'  out  in  the'  name  e)f  himself  and  Moebs  be'canse  they 
were  the  ])nrehasers,  and  the  Rawlings  Ce)m])any  submitted 
the  settleme'iit  in  the)se  names. 

The  fe)lle)wing  are  ne)tes  of  the  loregoing  Exhibits: 

Xofrs  from  DcfinoJauis'  Exhibit  No.  14  a. 

(Form  settlement  sheet  of  Lawyers  Title  &  (iiiarantv  In- 
sura  nee  Co.) 

This  paper  is  headed  to  If.  R.  Carroll  and  Jos.  J.  ^loebs, 
and  dat('d  Feb.  10,  1915.  It  (h'bits  cost  of  ])roperty  $2,000 
and  title  exju'iises,  making  total  of  $2,055.55;  credits  de¬ 
posit  $50,  accrued  taxes  and  balance  to  settle  $1,984.18. 
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Xofrs  of  Drfciiflanfs'  K.rhihif  Xo.  15  a 

(Caiicoll(Ml  ])ai(l  clan'k  on  ( 'oninn'ivial  National  Bank.) 

This  is  dated  dan.  2‘),  ll>i!5,  to  order  ot‘  Frank  T.  Kawl- 
inu's  Fo.  foi-  $*d5  siiiiied  Ilari'v  B.  (’arroll,  with  note  “De- 
])osit  on  Lots  l‘J5-li!(),  sijnare  .‘Ids. 

Xof(‘s  of  I)(  f(  iohnifs'  Xo.  16 

(Promissory  Xot(*  on  Franklin  National  Bank  form.) 

l)atc‘d  Feh.  Id,  1!>15,  signed  hy  .los.  .1.  .Morhs,  ])ayal)le  dO 
days  after  dat(‘  to  ordei'  of  (’ari'oll  Fh*etrie  Fo.  for 
l)5r>  J*^l?,n5.')..^5,  with  pencil  notation  “Kith  St.  Lot,"  eii- 

doi-sed  “('ai'roll  fdi'cti'ie  ( 'o.,  hy  11.  B.  (^ari’oll,  (Jenl. 
^lanaii(‘r, *’  and  “11.  B.  (‘ari’oll,"  with  “Paid,"  slam])  of 
Franklin  National  Bank  on  fi-onl  and  hack  dati'd  “May 
2S,  lido."  It  shows  adde(l  to  principal  8.‘)0.S.‘{  interest, 
makinii’  total  $‘J,dS(;.;;s,  and  due  date  May  17. 

His  attention  was  di-awn  to  the  call  upon  him  to  ])rodnce 
a  ch(‘ck  for  .)<)(>  snppos(‘d  to  he  for  the  purchase*  of  cer¬ 
tain  'rahnlatiny  honds,  .M  i‘s.  Farrcdl  havinu,’  t(*stilied  that 
if  that  ite*m  appeai’t'd  upon  her  hook  it  was  re])ri‘S(‘nted  hy 
a  clie'ck  :  and  In*  was  asked  to  state  wheth(*r  or  not  such  a 
check  could  he  produced,  and  if  not,  why.  Ih*  answi*red, 
Mrs.  Farroll  was  in  crroi'  in  inakiim’  tin*  state'iiU'iit  that  she 
])urchas(‘d  llu*  bonds  with  her  Si!,5l )().()()  check,  and  he  he- 
li(‘ves  h(*  has  already  testified  to  tin*  fact  that  lu*  purchased 
tin*  honds,  ])ayin:Li-  ther(*for  Sl,SSLtMI. 

(Bee.  S0.‘)-14:)  (’oulisel  for  tin*  defi'iidaiits  ask(‘d  if  it 
was  undei’stood  tin*  e-heck  sluh  and  hank  hook  e)f  Mrs.  (hir- 
re)l!  are  in  e'vieh'iice*,  he*  saw  no  marks  eui  the*m. 

The*  Maste*r  saiel  he*  eliel  neet  re*nie*mhe‘r  anvlhini*’  about 

•  *  ' 

the*m  anel  weuild  neet  ae-e-e*pt  the*m  as  e*viele'ne*e‘. 

('e)Unse*l  feu-  the*  ele*fe*nelants  saiel  he*  unele*rste)Oel  e'OUUSel 
feu*  the*  plaintiff  e-alle*el  feir  the*m  anel  the*y  were  ])re)elueeel 
een  his  e-re)ss-e*xaminatie)n,  anel  having;-  se)  |)re)eluce*el  them  he 
was  e*ntitle*el  te)  have*  the*m  ue)  in  e‘viele*ne*e‘. 

The*  Master  saiel  ceiunse*!  was  refen-ini**  now  to  the  stub 
boe)k,  anel  e*e)unse*l  re*|)lie*el  te)  the*  stubs. 

The*  Master  askeel  what  was  the*  othe*r,  and  counsel  re- 
plieel  the  hank  hook.  By  using  the  two  in  connection  it 
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can  be  shown  the  items  cliarged  on  the  stniis  were  entered 
as  withdrawals  separately  in  the  bank  book  of  the 

956  Washington  and  Southern  Bank,  Savings  Dept. 
The  Spec'ial  blaster  had  called  for  information  as 

to  whether  disljnrsenieiits  were  made  bv  ^Irs.  Carroll  or 
Mr.  Carroll  and  he  offered  these  to  show  that  disburse¬ 
ments  were  made  by  ^Irs.  Carroll.  Counsel  for  plaintiff 
asked  what  disbursements.  Counsel  for  defendants  re-' 
])lied,  disburs(‘ments  made  direct  by  ^Irs.  Carroll  for  the 
purchase  of  th(‘  l^yrne  not(\  tlu‘  Kawlings  note,  the  Fos- 
bender  loan,  the  various  items  api)earing  in  Iku*  Invest¬ 
ment  ac(‘omit. 

The  Mast(‘i-  said  h(‘  woidd  hd  the  bank  book  go  in  for 
what  it  might  lx*  woith  to  show  tlu*  de])osit  and  withdrawal 
of  money  by  Mrs.  ('ari'oll.  Couuscd  foi-  ])laiutirf  asked  if 

he  uudei’stood  these  w(‘re  the  onlv  bank  book  and  the  onlv 

•  » 

check  book  which  ligured  in  any  itimis  in  th(‘  investment  ac¬ 
count.  d'he  (h'fmidant  Jl.  B.  Carroll  answered  no,  and  his 
counsel  answeiaxl  he  did  not  know.  Counsel  for  ])laintiff 
said  he  could  not  see  what  could  b(‘  gained  by  putting  in 
one  j)articular  bank  book  and  one  ])articular  check  book. 
Counsel  for  (h‘fendants  said  the  (dieck  book  he  offcu’ed  car¬ 
ries  u])  to  a  ceidain  dat(‘,  and  includes  ])ractically  all  of 
the  items  i*(‘f(‘ri-ed  to  in  the  investment  account;  that  there 
is  a  check  book  following  that  which  thev  had  been  unable 
to  locat(‘.  in  i‘(‘spons(‘  to  further  (piestion  by  counsel  for 
])laintiff,  couns(‘l  foi-  th(‘  defendants  said: 

“IIiuH*  is  th(‘  situation.  Mr.  Carroll  made  the  statement 
that  at  th(‘  end  of  a  certain  time  h(‘  was  indebted  to  Mrs. 
Carroll  in  a  certain  amount.  The  Special  Master  followed 
that  up  by  saying,  “Here  according  to  your  account  Mrs. 
Carroll  would  b(‘  indebted  to  you  in  the  sum  of  thirteen  or 
fourteen  thousand  dollai's  assuming  that  these  investments 
were  made  by  you  direcd'.  ]\lr.  Cari'oll  replied  that  the 
investments  W(‘i-(‘  made  dir(‘ct  by  Mi’s,  (^ari’oll  and  that  she 
expended  that  mom^y,  and  1  offer  this  check  book  and  these 
stubs  and  the  bank  book  to  show  the  withdrawal  of 

957  those  actual  sums  of  monev.” 

% 

The  Master  asked  what  was  Mrs.  (hirrolFs  testi¬ 
mony  about  the  checks,  and  counsel  for  defendants  replied 
that  the  checks  were  asked  for,  a  search  had  been  made,  and 
they  had  already  testified  they  could  not  be  produced.  The 
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blaster  said  1h*  liad  ii(‘Vi*i*  in  liis  cxpcM-icMicc  for  any  pur¬ 
pose  as  a  matter  of  inatin  ial  proof  })ei*initti‘(l  the  introduc¬ 
tion  of  stnhs  of  cln*eks  and  unless  tln‘i*e  was  some  special 
reason  in  this  cas(‘  In*  woidd  not  do  it  now.  lU*  had  fre- 
qu(‘ntly  used  tliem  for  tin*  nn*ehani('al  ]»nr))os(*  of  checking 
()V(*r  iicconnts,  and  so  far  as  using  tln*m  to  determine  any 
of  tin*  (h*tails  (d*  tin*  aeeonnling  h(*tw(*(‘n  Mr.  (’arroll  and 
Mrs.  (’ai’roll  is  eone(*rin*<l  In*  ha<l  no  ohjeetion  to  doing  that, 
hnt  In*  would  not  let  them  in  as  evidence  of  any  suhstantive 
fact  in  tin*  case. 

Coiinst*!  for  d(*fendants  cont(*n<h*d  that  tin*  corrohora- 
tion  hy  tin*  hank  hook  of  withdrawals  in  similar  amounts 

took  tin*  cas(*  (nit  of  tin*  oi’dinarv  ladi*,  and  that  thev  were 

•  • 

])lainly  comp(*t(*nt  ninh*!'  tin*  second-hest  evid(*nce  rtdt*,  and 
aft(*r  flirt ln*r  argument  counsel  for  plaint ii’f  announc(*d  he 
liad  no  ohji'ction  to  tin*  check  hook  going  in  (*vidence.  Fhe 
^Iast(*r  said  that  being  so  he  W(nild  admit  it. 

(’onns(*l  for  plaintilT  ohji'cted  to  tin*  hank  ho(»k  going 
in,  hnt  tin*  Master  inled  it  could  go  in  for  the  purpose  of 
corrohorat ing  tin*  cln*ck  .''tnhs.  ('onns(*l  for  d(*f(*inlants 
said  In*  ol’h'red  it  (nily  f(»r  that  purpose.  (’onnsi*l  for  t)lain- 
titf  said  foi-  instanci*  ch(*ck  July  .‘in,  to  Frank  T. 

Fawlings  for  tin*  llyrin*  nott*  he  ninh'rstood  was 

olfer(*d  to  show  it  was  Mrs.  (’arr(»ll‘s  moin*v  and  check 
])aid  tin*  llyrin*  not(*,  and  on  conns»*l  for  (h*f(*ndants  r(*s])ond- 
ing,  Yt*s,  said  In*  had  no  ohjeetion  to  that.  He  further 
said  In*  would  liki*  tin*  st(*nogra|»ln*r  t(»  tak(*  sonn*  of  the 
it(‘nis  as  In*  would  call  t!n*m  oil  hecaust*  In*  did  not 
JtoS  want  to  hav(*  to  go  through  tin*  whoh*  hook  and  did 
not  kinov  wln*tln*r  In*  W(»nld  liaxn*  tin*  hook  h(*fore 
liim  or  not.  Aft»*r  r(*ading  some  of  tin*  items  he  said,  “  Xow 
I  will  not  r(*ad  tin*  one  to  Hi*  Moll  iS:  ( ’o.  for  a  piano.”  Mi*. 
II.  li.  (’ai'roll  inl(*rpose(l  **lt  is  in  tin*  cas<*.  Ii(*ad  it  in. 
It  is  in  ln*r  accon nt s. ”  ('onnsi*!  for  d(*f(*ndants  said  “  \  i*s, 
it  is  clainn*<l  in  <nir  account  as  heing  dishn]*s(*m(*nts  imnh* 
l)y  Mrs.  (’aiTihl  with  which  Mr.  (’arroll  charg(*d  himself. 
It  goi‘s  to  maki*  up  this  total  amount  which  he  claims  he 
owed  Mrs.  (’arroll.  \  on  taki*  that  cln*ck  hook  in  comn'c- 
tion  with  tin*  in\’i*stnn*nt  account,  and  in  connection  with 
tin*  ahstrac't  of  Mr.  (kiri’olFs  account,  the  original  of  which 
he  will  prodiu'i*  today."  (’onns(*l  for  plaintitf  inter])osed 
he  just  want(*d  the  st(*nograpln*r  to  take*  oin*  or  two  of  these 
items  for  his  convenience  in  going  over  the  record.  He 
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would  not  have  tliis  l)ook  ])rol)al)ly  before  him.  The  check 
stubs  and  bank  book  were  thereupon  marked  ‘‘Defendants’ 
Exhil)it  Xo.  17”  and  “Defendants'  Exhibit  X"o.  18,”  re¬ 
spectively. 

(Itec.  811-14:)  Counsel  for  defendants  then  offered  in 
evidence  the  l)ook  ( Exhibit  F.  (1.  C.  Xo.  2)  which  was  marked 
“Defendants’  Exhibit  Xo.  lb,”  callini^’  particular  atten¬ 
tion  to  ])a!;e  1,  on  which  a])])ears  the  so-calh‘d  investment 
account,  and  also  to  ])ai*es  147,  148,  Ibl,  17)2  and  lb.*’,  which 
are  items  of  disbursenumt  made  bv  .Mrs.  Carroll  in  connec 
tion  with  household  ex])enses. 


Xotcs  of  l)(‘fvu(}auts’  Exhibit  Xo.  17. 


(Small  book  of  check  stubs.) 


The  followim;’  is  a  list  of  checkinu's  from  the  stubs  identi¬ 
fied  bv  tli(‘  (‘ntri(.‘s  in  Exhibit  C.  (i.  C.  Xo.  2  as  on  account 
of  the  S  Str(*et  property  or  .Mrs.  Carroll's  ])(‘rsonal  ac¬ 
count  : 

.Vcfouiit.  S.  pnnKU’ty. 


D)12. 

Julv  20. 

• 

Am*' 

“  (i. 

“  10. 
“  10. 
Sept.  (I. 
‘  ‘  28. 
Oct.  :k 
“  10. 
“  10. 
“  20. 
Xov.  7. 
“  18. 

D(*c.  It). 
“  10. 
“  10. 
“  10. 
“  10. 


l\awlin,i*-s — lluini  Loan  . 

Carroll  Eh*cti’ic  Co. — Tansey 
loan 

W.  1\.  Fosb(‘n(h*r,  mon(‘y  bor- 

1*0  wed  . 

( ).  d.  De  .Moll  ck  ( ])iano . 

Lansbui'ii'  Lros.  (‘liai\iLi‘(‘  ac'ct. 
Dr.  l)Ui-k(*,  treatment  of  eves 

.Moses  ck  Sons,  blanked  . 

“  “  blanket  . 

(Jas  Li,i»ht  Co. . 

Eh'clric  Li^lit  Co. 

Tliiin^s  from  mai'kid 
Loan  on  .le'sse  l\awlini;’s  lots 
'favlor  Xni’scM’v  ('o.,  crib 

Palais  Poval  .Xmas  moiK‘v 

•  • 

Sharon  Daii\v 
Palais  Poyal 

J.  Eiaiest  Mitchell  . 

(Jas  Li^'lit  (k). . 

Electric  Power  Co.  . 


2,7)22  0!) 
200  00 
7)00  00 


:ioo 

00 

248 

74 

7)7 

00 

12 

7)0 

2 

77) 

•  > 

*  > 

74 

70 

T) 

00 

7)12 

17 

i:; 

2.”) 

27) 

00 

2 

70 

22 

20 

•) 

. ) 

00 

•) 

. ) 

40 

2 

40 

The  for(‘<*-oin,i*’  5  checks,  total¬ 
ling:  $«>4.8b,  have  notations  “Re¬ 
turned  by  11.  R.  C.” 
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Accouut.  Personal.  S.  proiK'rty. 

Doc.  11.  Money  .  40  00 

“  ‘JS.  (’arroll  Elect rio  Co.  “Tansey 

Matter — hit.”  .  303  11 

1013. 

Jan.  17.  Kawlinii’s  S  St.  Lot  1,730  00 

June  2.  B.  F.  Saul,  2n(l  trust  Tansey  140  00 

“  2.  llonn*  Savinirs  Bank  35  00 

“  .3.  liawiiniis  T  Street  lots  2,600  00 

“  7.  Iloi'iHM’,  ('oi’coran  St.  house  50  00 

Bawliniis,  hal.  on  1422  Cor- 
(*oran  St.  637  50 

“  21.  (’ollr.  Taxes  on  1422  Corcoran 

St.  3S  20 

“  21.  Colli-.  Taxi‘s  on  D(*(*atur  St.  56  62 

,hilv  17.  2n(l  X.  Bk.  intc-rc'st  1514  S  St.  24  00 

X.  S.  vk  interest  1514  S  St.  15  00 


Totals  10,001  52  .30  00 

Xofes  of  Drfdifhnifs'  KxhUtit  Xo.  18. 

(  Bank  hook,  France's  (J.  Cai-roll,  with 
AVashiimton  ck  Sonthern  I>ank,  Saving-s 
Ace  onnt . ) 

Contains  withdrawals  ein  aheive*  check¬ 
ings  .  10,001  52  .30  00 

Also  Fch.  17,  l!n.3  5  00 

Jnlv  2.3,  lOi:;,  inte'i-e'st  e)n  S  Stivet .  Ill  00 


'feital  withelrawals  . 10,006  52  150  00 
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960  Deposits,  also  identified  from  entries  in  F.  G.  C. 

Xo.  12  as  analyzed  in  notes  thereof  as  ])ersonal  and 
rents,  as  follows: 


1912. 


Personal.  Kents. 


July  23.  Deposit 
26. 

Aug.  16.  “ 

Sej)t.  30.  Interest 
Dee.  11.  Deposit 

1913. 

^lar.  31.  Interest 
June  16.  De])osit 
Jnlv  2.  “ 

19. 


Dt'dnetin,!.'’  elieeking’s 

Balanees  Jnlv  29,  1913 — Bank 

$547.20-  .  *  . 


1913. 


33i(‘  l)ook  eontains  fnrllier 
credits  thus: 


S(‘])t.  15. 

“  16. 
a  OO 


Deposit 

i  i 


“  30.  Interest 

Xov.  13.  I)(‘])osit 

1914. 

,lan.  6.  D(*posit 

4  4  4  4 

Fel).  12. 

Meli.  20. 

“  31.  Interest 


Totals 


1,391 

11 

4,900 

00 

4,000 

00 

22 

45 

49 

89 

73 

50 

S9 

18 

145 

49 

75 

()() 

32 

10 

15 

00 

10, (iu; 

13 

177 

59 

kmhk; 

52 

150 

00 

519 

61 

27 

59 

til 

90 

(il 

82 

86 

72 

6 

00 

62 

09 

24 

42 

149 

70 

70 

13 

53 

.36 

144 

(15 

136 

75 

91 

20 

50 

00 

1 63 

64 

4 

43 

4 

00 

1,167 

51 

550 

50 
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Tlio  book  (‘oiitaiiis  otluM*  witli- 
(IrawaLs  as  follows: 


Aiiii*. 

14 

k  4 

2!>. 

Sept. 

12 

Oct. 

i 

4  » 

10 

4  4 

10 

Xov. 

*  > 

*  > 

4  • 

21 

4  » 

2!t 

1  )»*(*. 

9 

4  « 

10 

4  4 

4  4 

4  ft 

‘)-) 

4  4 

.)•> 
— • ) 

961 

1914. 

.Tan. 

i::. 

ft  ft 

13. 

ft  ft 

21. 

ft  ft 

•).) 

Feb. 

10. 

4  ft 

11. 

ft  4 

ft  ft 

14. 

Mcli. 

J  t . 

i . 

ft  4 

12. 

4  4 

19. 

4  4 

24. 

4  4 

24. 

At)r. 

!>. 

4  ft 

13. 

4  4 

k;. 

'Polal  witlidi’awals 

DcMinct iiuLT  tlu‘s<‘  from  tlu*  total  ciaMlits 

'I'Ih*  balaa(‘(‘s  A])]’il  lb.  11114,  arc 
r>aiik 


Personal. 


33  96 
70  00 


107)  00 

1  SO 
3  23 

2  7)0 
8  00 


37)  00 


26  SI 
103  13 
37)  00 
10  00 


3  10 
37)  00 


35  00 


37)  00 


7)  74 
7  73 
37)  00 


Kents. 

2  96 
1  00 
1  00 


1  70 
1  90 


2  30 

17)  00 
24  00 
220  00 
2  30 

111  00 
9  20 
1  40 
S  30 
31  7)0 
19  7)0 


3  73 
43  60 


7)91  00  7)00  39 

1,167  7)1  7)7)0  50 

576  51  50  11 
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Notes  of  Defootants'  Exhibit  No.  IJ). 


This  the  same  as  Kxhihit  V.  (J.  (\  Xo.  *2,  is  covered 

l)v  tlie  notes  nnder  tluit  headini:,’  as  oriiiiiiallv  offered. 

'I'he  examination  of  the  witiu'ss  l)eini‘’  i‘(‘smned,  lie  testi¬ 
fied  that  the  amonnt  of  his  ind(*l)t(‘dn(‘ss  to  Mrs.  Carroll,  at 
the  time  of  th(‘  Q  Strei't  t I’ansaet ion,  on  a('connt  of  house¬ 
hold  ex])enses  advanc(‘d  hy  h(‘r,  was  $2,r)2.‘h7S,  and  not 
$2,248.00  as  In*  jirevionsly  t(.*stili(‘d  ;  lie*  found  an  (‘rror  in 
his  addition  in  answco’inn-  the  (jiK'stion  when*  lu*  stated  it 
was  $2,24S.  He  tlnni  idiaitifu'd  a  statiaiumt  of  costs  of  the 
hnildini*’ and  lot  at  l.'llS  (J  Strend  ])r(‘])ar(‘d  hy  himsedf  show¬ 
ing*’  a  total  cost  of  $S,*)7().22,  which  was  ofOo-ed  in  evidence 
and  marked  “  DidVndants'  Kxhihit  Xo.  20.” 

The  followini»-  is  a  copy  of  it  : 

Eoptf  of  Defeidtaui s'  Exhibit  So.  20. 


(A  tyi)ewi‘itt(‘n  papc'r. ) 


9G2 


(\)st  of  1018  Q  St.  X.  AV. 

Lot . 

Kecordin.u-,  etc.  .  .  . 

Aloebs  l)ill  . 

Arthur  Tholl,  Plninhini*’  .  . 

C.  K.  Comjiany,  Klectric  work  . 

Arnddiman,  fixtures  and  stoves 
Cancellation  of  Lease  With  Airs.  Little  0/18/10 

Total  cost 


$1,300  00 
2o  oO 
rent)  22 

OoO  00 
271.7)0 
1 77) .  00 
:’,7)  00 

$8, .370  22 


(Kec.  814-10:)  “Q.  Xow,  tlnn-e  has  been  called  for  the 
original  sns])ense  account,  and  a  (iii(‘stion  has  aiascni  as  to 
whether  or  not  “C.  E.  C.  Xo.  1  for  identification”  was  the 
original  snsjiense  account.  I  hand  yon,  Ali‘.  Carroll,  ‘C.  E. 
C.  X"o.  1’,  and  ask  if  von  have  ma<h‘  anv  inv(‘st igation 
concerning  it,  and  the  result  ther(‘of .'”  “A.  I  have'  investi¬ 

gated  and  find  that  this  was  th(‘  original  snsjanise  account 
in  this  case  as  ])re])ared  hy  Air.  Charles  AVeschler.” 

“Q.  In  whose  handwriting  is  that  ])aper  made  out?” 
‘‘A.  Air.  Weschler’s  handwriting.” 
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“(J.  Who  was  .Mr.  Wcscliho’ “A.  Tliat  is  a  rormoi* 
auditor  lor  tlu*  Cari’oll  Electric  (’ompaiiy.” 

Eouiis(‘l  i’<o*  dcr(*ii(laiits :  “I  ort’ci'  it  in  evid(*nce  as  ‘De- 
fciidaiits'  Ivxliihit  Xo.  iM.'  It  lias  only  been  marked  for 
iihnit  i  heat  ion  la*  ret  of  ore." 

d'lie  ])a|)«‘i'  i‘(‘fei'red  to  was  receiviul  in  (‘vidiMice  and 
marked  “  1  )cf(‘iidant s'  Exhibit  Xo.  ‘Jl."  ('Flu*  above  Ex¬ 
hibit,  (\  E.  ( ’.  Xo.  1,  is  found  hei-ein  under  that  desig- 
IMId  nation,  which  was  uiven  it  at  this  first  s(‘ssion.) 

“(J.  Xow,  Ml*,  ('arroll,  1  want  to  ask  yon  whether 
(H*  not  yon  have  picpared  fi*om  tin*  books  of  the  ('arroll 
h'Ject  i*ic  ( 'oinpany  a  stat(*nn‘nt  of  tlu*  cost  of  714  1-th  Street, 
X.  W..'"  “A.  1  havi*  an  itemi'/(*d  stat(*nu*nt. " 

“(J.  4’his  is  a  statenu*nt  madt*  ii])  from  what?"  “A. 
4'his  is  mad(*  ii])  from  tlu*  ])ay-rolls  and  cash  book  and 
vonchei*  ('heck  book,  all  of  which  uo  to  form  tlu*  h*di:(*r  ac- 
(*onnt  known  as  tlu*  “X(*w  building*  account." 

“(j).  Ib'ally,  tlu*  oi*i^inal  cut ry  tlu*n - "  “A.  Tlu*  ori«:- 

ina!  (*ntrics,  tlu‘S(*  are  copies  of  tlu*  oriiiinal  (*ntries.  The 
final  cntri(*s  in  tlu*  h*di:(*r  she(*ts,  which  cannot  be  found. 
It  is  on  bbu*  pa])(*r." 

('onns(*l  for  d(*f(*ndants :  “Shall  I  ahead  and  (piestion 
him  about  tlu‘S(*  ?" 

(’oimsel  for  plaintiff:  “1  am  u'oiim*  to  object  to  the  in¬ 
troduction  of  tlu'in  in  (*vi(h‘nci*.  Mi*.  Fh*harty.  'flu*  original 
items  from  which  tlu*  h'diu*!*  accounts  W(*r(*  nnuh*  are  in 
(*xist«*nce,  and  1  think  if  von  want  to  use  them,  thev  oni**ht 
to  b(*  jirodiiced  where  tlu*y  can  bi*  ins]u*ct(*d. " 

('onnsi*l  for  d(*f(*ndants :  “All  riuht.  It  is  merelv  cor- 

« 

roborativi*.  I  do  not  cari*  iiart iciilarlv  about  it  one  wav  or 

1  •  * 

t  lu*  ot  lu*r.  It  is  m(*rely  corroborat  ivi*  of  M  r.  ( Mr  roll 's  stat(*- 
m(*nt  that  tlu*  ('arroll  Eh*ctric  ('onpiany  spent  more  in 
com])h*tiim*  tlu*  bnildinu*  than  Mr.  Mo(*bs'  bill  amonnt(*d  to." 

(  b’ec.  Slb-S’J.‘J:)  lb*  id(*ntified  (*arbon  co])y  of  lett(*r,  dated 
S(*])t.  -*J,  Itnb,  addr(*ss(‘d  to  Joseph  .1.  Moebs,  and  stated  he 
had  a  particular  r(*(*olh‘(*t ion  about  tlu*  writinu*  of  tlu*  h*tt(‘r; 

It  was  dietat(*d  and  writt(*n  u])  and  sent  out  in  the  ordi¬ 
nary  conrs(*  of  bnsiiu*ss.  'flu*  l(*tter  was  otf(*r(*d  in  (*vid(*iice 
and  mark(*d  “  Defeiulants’  Exhibit  Xo.  2*2”,  and  is  as 
follows : 
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“Soptombor  22,  1915. 


“Mr.  Jos.  S.  Moebs, 

Local. 

In  rc  714-15  12tli  St.  X.  W. 

“  I)p:An  Joe  : 

“Ill  order  that  tlu'rc  niav  b(‘  no  inisniKhn’standinii’  I  wish 

• 

to  rccpicst  that  yon  niak(‘  no  contracts  in  connection  with 
the  erection  ot*  this  l)iiil(lin,u’,  without  first  s(‘(‘ini*’  me  and 
havinii’  a  ‘uet-touetluM* ’  as  to  tlu‘  contractor.  This  reiiiiest 
is  ])rom])ted  by  tlu‘  1‘act  that  we  havi'  a  nninbcn*  ot*  reipiests 
from  brick  men,  ])lnnib(‘rs,  st(‘ani-litters,  cornii'e  workers, 
etc.,  for  th('  iirivih*!*!'  of  submit t ini;'  bids,  and  soim*  of  these 
])eo])le  will  hav(‘  to  b(‘  (‘nt(‘rtain(‘d  in  distribiitini;’  this  busi¬ 
ness.  While  1  have  no  desire  to  work  ayainst  yon  with  re- 
ii’ard  to  yonr  former  r(‘,i*iilar  contractors,  y(‘t  1  must  of 
necessity  pmanit  tliese  ])eo])le  to  (Miter  into  conpietition  for 
the  work. 

“Yonrs  verv  triilv," 

»  *7 


“HKC.  51.” 

The  Ked  Drau’on  stock  was  inclnd(Ml  iiikUm*  tin*  <>*enoral 
ag’reemeiit  that  lu‘  testili(‘d  to  witli  M i-s.  (\*in-(h!,  that  is,  that 
he  would,  nnd(M'  his  aurecMiUMit,  iiahMiinify  Ikm*  if  tlirn’c*  was 
a  loss.  Dnrinu’  th(‘  tini(‘  that  thes(‘  opcM'ations  w(M’(‘  ,u‘oin,<»’ 
on,  he  made  different  rcMpiests  of  Moebs  for  payiiKMit  of  his 
account  with  the  Carroll  Llectric*  Coni))any.  lb*  id(Mititied 
several  carbon  cojiies  of  letters,  the  oriuinals  of  whieh  he 
stated  were  sent  to  Mo(‘bs,  in  tin*  ordinary  coiirsi*  of  busi¬ 
ness,  dated  July  28,  1!)15,  S(‘])t.  25,  1915,  OctolxM*  12,  1914, 
X'ovember  5,  1!)15.  Th(‘y  weri*  ot*f(M‘(‘d  in  evidence  and 
marked  “Defendants’  Lx’hibits  2.*’,  24,  25  and  2G”,  r(‘si)ect- 
ively.  (’onnsel  for  dcd'cMidaiits  then  olfiM’ed  in  evid(Mici‘,  on 
behalf  of  defendant,  carbon  co])i(‘s  of  lett(M*s  datixl 
9G5  8ej)tember  30,  1915,  and  OctolxM-  27,  1915,  for  the 
piir])ose  of  showing'  that  tin*  statcMiKMit  as  to  th(‘  10th 
Street  ])ro])erty  was  not  fnrnish(‘d  by  Moebs  until  a  lon^ 
time  after  completion  and  demands  w(m-('  made  on  Moebs 
for  the  rendition  of  his  bill.  'Fhey  were  marked  “Defend¬ 
ants’  Exhibits  27  and  28”,  respectively.  Counsel  for  ile- 
fendants  also  offered  in  evidence  statements  bv  Kawlinu’s 

•  O 
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ot'  (lisl»iirs(‘nu‘nts  of  loans  as  to  S  and  T  Stre(‘ts  properties 
which  had  Ikhmi  calh*d  for  and  tli(*y  wei'e  marked  “Defend¬ 
ants'  fixliihits  ‘J!>  and  .‘lO",  i‘(‘s])cct ivi'ly. 

'rin*  followiiiii'  are  co])i(‘s  and  notes  to  the  forei**oing  Ex- 
hihits: 

('njnf  nf  Drfrudcuifs'  I'xJilhlt  So.  23. 


((’arl)on  of  a  letter.) 


^Ir.  ,Ios.  J.  Moehs, 
(Colorado  I>Idg., 
Local. 


July  28,  1915. 


Dka!?  Jok: 

In  line  with  inv  I’ccinit  conversation  with  von  last  week,  I 
again  wish  to  snggi'st  that  w(*  have  our  accounts  balanced 
and  st raiehlciicd  out.  1  am  ))lanning’  c(‘rtain  business 
chang(*s  which  will  m'ci'ssitate  this:  and  further,  for  our 
mutual  intci-cst,  I  lK‘lieve  that  this  should  be  done  without 
further  delav. 

Yours  verv  trulv, 


General  Ma)ia()cr. 


iiiu\  :\i. 


Soles  of  Defendants'  Exhibit  So.  24. 

( C’ai'bon  of  a  letter.) 

Datt‘d  Sept.  25,  1!)15,  addr(‘ssed  to  Moebs,  sign(‘d  Carroll 
hilcctric  ('o.  by  its  Auditor,  initialed  ('.  W. — states 
9t)()  t'licloses  new  note  for  82,107.04  to  i’eiU‘W  note  for 
82,OS()..*IS  with  int(‘rest  to  S(*pt.  17  that  matured  July 
17,  11)15,  and  i’e<piesting  it  be  signed  and  returned. 
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Copij  of  Dvfcndants'  Exhibit  So. 
(Carbon  ol*  Letter.) 


]\Ir.  Jos.  J.  Moebs, 

Colorado  Idiildinu’, 

Washiiiutoii,  D.  C. 

Dear  Sir  : 


C)elober  12,  1914. 


Tn  view  of  tin'  fa(‘t  tliat  w(‘  liave  some  verv  lieavv  oblie'a- 

«  •  *  ’ 

tioiis  to  ine(‘t  on  llie  loth  iii>lain,  Mr.  ('ari’oll  rcMinests  that 
I  eoininniiiealt'  with  yon  and  ask  if  you  ean  ln‘l|)  ns  out  in  a 
linaneial  way.  Jvnylhiiii;-  yon  ('an  do  will  b(‘  apt)r(‘eiated. 
Yours  v(n‘v  triilv, 

(’AD ROLL  LLKCTDIC  COMPANY. 


A  lid  if  or 


IIDC.  .M. 


Xnh's  (,f  I)(‘f(‘ud(ii/fs'  Exhibit  So.  26. 
f Carbon  of  h‘lt(‘r.) 

I)at(Ml  Nov.  lido,  nddrc's^cd  to  Mo(‘bs,  sii»‘ned  Carroll 
Lleeti’ie  Co.  by  its  Auditor,  iniliah'd  ( ’.  AY. — states  once 
inor(‘  enelosiim'  for  signature  note  for  jf^2,128.11  to  renew 
his  not(‘  niaturi'd  .Inly  17  s2,t tS()..‘)S  plus  81L7J  int.  July  17 
to  Nov.  17,  and  a^kinu'  that  it  bi*  siuiKnl  and  i-eturned. 


Cftpif  of  I)>  fcndauts'  Exhibit  So.  27. 
(Carl)on  of  Letter.) 


967 


September  JO,  1915. 


Air.  Jos.  J.  ^loebs, 
(.’oloi'ado  Bldi;., 
Local. 


In  re  1215  10th  St.  X.  AY. 


Deal  Joe: 


I  wish  that  vou  would  submit  the  bills  and  tabulated 
voucher  in  connection  with  the  costs  of  1215  lOtli  St.  X.  AAL 


44— 4445a 
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Pk‘as(‘  do  this  at  voiii*  (*arli(‘st  convonioiice,  as  I'm  verv 
anxious  to  uvt  tin*  iiialtm*  st raiirlitoiiL'd  out. 

Yours  very  truly, 


mi(\ 


Xnh  s  (tf  J)(‘f(  UtUuit Exhibit  Xo.  28. 


(('ai'lKui  ot‘  l(‘tt(‘r.) 

])at(*(l  2^,  lin.*)  ad(lr('ss(*(l  to  Yo('])s  askiiii;  liim  to 

( ).  K.  l)ill  oT  Finch  on  lOth  Sti'cct  for  ^^02,20  to  hi'  passc'd  to 
Finch's  credit  with  (’aiu*oll  Fleet  ihc  ( 'o.,  and  also  askiiujc 
for  stalcuicut  and  invoices  of  loth  St.  joh,  which  he  had 
tried  to  uet  Tor  some  tinii',  so  that  thev  could  j;:et  the  matter 
straiirhteiUMl  out. 

A  oh’S  nj  lh  f<  ii^luufs'  Exhibit  A  o.  2!k 

( A  loan  statement  on  t'oi-m.) 

l)at(*(l  dune  4,  F.dd  t<>  Mrs.  Fi'ances  (J.  and  Harry  K. 
Farroll  loan  ot‘  80.1  )(K)  yrs,  Trom  dan.  Ih,  lOFJ  (o  iV  [ .  It 
shows  dehiird  ae'aiiist  this  loan  chai’i;’es  of  hrokeraLCe,  title 
cert ilicati*.  insui'ance,  deeds,  notarv  etc.  t(daline:  8214.80  and 
checks  to  dos.  d.  Mochs  I  I'om  March  S  to  .May  22,  lOld,  in¬ 
clusive,  totalimr  84,78.").2o.  d'o  this  is  attached  a  du])licate 
dated  Sept.  17,  l!M4,  showing:  in  addition  the  ])rop(‘rty  as 
Lot  lod  Spuare  F.>2,  Idl  t  S  St.  X.  W.  and  whei’e  the  interest 
on  the  notes  was  payahh*,  viz.  W;ish.  Loan  ik  Trust 
1)08  8dd,  Second  Xati(nial  8d,  liie\e*s  Xational  8111. 

A  o/cs  oj  I)('t*  iifidiits'  hxhitfit  A  0.  dO. 

(A  loan  stateini'iit  on  t’orm.) 

Dated  Sept.  17,  lin4,  to  Ml’S.  Fi-aiici's  (I.  and  Harry  IL 
(kii-roll,  two  loans  of  87),r)00  (>ach  81L0(i0,  1]  yi-s.  from  duly 
11,  l!‘i:i  {i!  (F;  Lots  114-1  Id  s(|uare  l.VJ.  iV.'Ki-KdS  T  St. 
X.  AV.  It  shows  dehited  a.e’ainst  the  loans  changes  of  hrok- 
era.ee,  title  cert ilicati*,  insurance,  deeds,  notai’y,  etc.  totaling 
8422. do,  and  dishursenieiits  from  Se])t.  12  to  Dec.  12,  11)12, 
inc.,  totaling:  8L)c'>h7.o7). 

(Lee.  S2.”,-():)  (’ounsel  for  plaintiff  calk'd  ui)on  counsel 
for  defendants  for  the  jack(‘ts  pri'viously  called  for.  C'oun- 
sel  fur  elefeiidants  resi)ondine,  ^>aid  he  })ruduced  the  folders 
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asked  to  1)0  iirodiu'od :  t1u‘  foldiO's  Carroll  testified  coii- 
C(‘riiiiie:,  an  abstract  or  1  raiisc'ript  oi‘  wldcli  a])])ears  on  ])aL!:es 
OOO  and  fiOl  of  tin*  ri'eord.  'Tin*  wiliu'ss  testifn*!]  this  jacket 
came  Troni  tin*  Fi-ank  '\\  ixawlinii's  Coni])any;  wlu*n  he  i^ot 
it  thei\‘  was  in  it  tin*  liynn*  not(*  and  a  (*o])y  of  the  (*t*rtifieate 
ot‘  tith*.  l\(*s|)(»ndiim-  to  (in(*stion  ot*  eoiinsel  t'or  ])laintirr, 
witness  said  In*  thonyht  In*  had  the  P>yiMn*  note*.  Ask(.*d  it*  he 
conld  ])rodne(‘  it.  In*  said  “  V(*s,  In*  otVer(*d  it  to  .Mr.  Fh*harty 

on  vesti*rdav,  and  In*  said  it  was  not  ot*  anv  vahn*.”  Conn- 

•  •  • 

sel  1*01*  ])laintirr  said  In*  would  liko  to  look  at  it.  Connsc*! 
for  ])laintitT  then  askn-d  (‘onns(*l  for  tin*  (h*f(*ndants  if  he 
inti'inled  to  ofrci*  tie*  fohh*rs  or  ja.('k(*ts.  Counsel  for  de¬ 
fendants  i*t‘]»liod:  Xo,  tln*r(*  were*  ahstrac'ts,  as  a])|)earin_<^ 
in  the  r(*eoi*d,  (  l)(*l*(*inhints'  Ivxhihit  Xo.  4)  off(‘ri*d  snhj(*(*t 
to  the  riLiht  of  eonnsi*!  foi*  ])laintiri‘  to  have  the  originals 
for  ins])(*i‘t ion  :  that  it  was  not  in  ord(*r  to  lea\'(*  tliosi*  ln*i*(* 
as  tln*v  collet itnti*d  (Mri’olFs  onlv  stat(*nn*iit  of  ac- 
9()!)  eonnt,  ainl  if  tln*y  ari*  lost  or  dost  royc'd  -After  fnr- 
tln*r  oi'lhKjiiy  it  was  a.eT(*(*d  tln‘y  should  h(*  l(*ft  with 
tin*  .Mastoi*  that  (‘oiiiisol  for  plaintilV  might  have*  o])t)or- 
tnnitv  to  (*xaniiin*  th(*nL 

4'Ik*  .Mast(*r  ask(*d  if  <  'arr(»ll  (‘lainn*d  tln*y  show  his  a(*(*onnt 
with  his  wif(*.  ('onnsol  i*or  d(*f(*ndants  said  that  was  the 

onlv  thing  In*  had.  'kin*  Ma>t(*i*  said  that  of  eonrs(*  if  th(*v 

«  • 

had  a  copy,  and  tin*  oo])y  was  eorr(*et,  then  In*  had  his  ae- 
eonnt  in  tin*  r(*eoi‘d.  'kin*  witness  i-(‘s])oinh*d  “^’(*s.'’  Coun¬ 
sel  foi*  ])laintifr  >aid  In*  <lid  not  nnd<*i’stand  it  to  lx*  claimed 
that  tin*  copy  was  an  ai)solnt(*  copy,  hnt  an  ae(*onnt  made 
np  from  tin*  iti'ins  on  tin*  jac'kot.  Conns(*l  for  the  d(*fend- 
ants  said  “^\*s.  It  is  a  (h*hit  and  credit  account  made  up 
from  that.” 

Conns(*l  for  ]»laintil*f:  “Have  yon  anything  (*lse  to  offer 
to-dav 

Couns(*l  1*01*  (h*t*(‘ndants :  “X"o,  Sir.” 

Couns(*l  for  ])laintili*:  “1  hav(*  om*  oth(*r  witness  that  I 
want  to  })rodnc(*.” 


'kin*  Sp(*{*ial  .M ast(*r : 

Mr.  Cai*i*oll,  1  do  not  know  wln*thei*  this  is  of  any 
im])oi*tanc(*  or  not,  hnt  I  want  to  g(*t  it  in  my  own  mind 
cleai’ly.  I  hav(*  forgott<‘n  what  tin*  i‘(*eord  shows.  Von  do 
not  mean,  do  yon  that  this  “ J)ef(*ndants’  F.xhihit  Xo.  21,” 


G02 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


tliis  sns])(‘iiso  account,  is  a  Icdircr  slicct  from  tlic 

Carroll  I*]l(*ctric  ( ’(nn])aiiy*s  K*(lii*ci*,  do  yon?*’  “.V.  Vcs, 
that  is  wlnna*  that  canu*  fi’oin." 

“(j).  Yon  do  not  in(‘an  that  it  is  a  r(‘icnlar  ac'connt,  <lo 

von?”  “A.  It  is  in  this  case.  Yes.” 

% 

“(^).  Is  that  all  of  the  sn<})ense  ac(*onnt  that  the 
970  C’arroll  Electric  (*om])any  carried?”  “A.  In  this 
case,  yes.  We  have  (Uher  suspense  acconnls  in  other 
cases.” 

(’onnsel  for  defendants: 

“Q.  In  otlu*r  woi-ds,  as  T  understand  it,  von  do  not  have 
a  so  called  snsjxnise  account  that  includes  all  snsptnided 
items;  yon  nuna'ly  have  a  snspcnise  account  in  (‘ach  of  th(‘S(‘ 
particnlai*  accounts,  if  tluo’e  are  any  ])arti(‘nlai*  snsjnnided 
items.  For  instance,  von  have  an  account  with  doliti  Smith 
and  an  account  with  Mr.  Moi'hs,  and  an  aceonnt  with  a 
third  ])ei‘son,  somehody  (‘lst‘:  that  is  to  say,  if  they  hav(‘ 
sns])(‘nded  it(*ms  in  all  thi’(*e  of  those  aeconnts,  yon  d(»  not 
j)nt  tlnnn  altoy(‘tln*r  and  ])nt  them  in  oin*  suspense  ac¬ 
count?”  “A.  Xo,  before  they  are  settled,  they  ai‘(*  taken 
out  of  it.” 


The  blaster: 

“(J.  ^Irs.  (’ari'oll  had  a  re.e:nlar  account  on  the  books, 
didn't  she?*’  “A.  Yes.*’ 

“(J.  And  do  I  nndei’stand  that  these  items  lu‘re  of  Frances 
(i.  Carroll  ridatt*  to  itmns  in  her  accounts?*’  “A.  AYell,  I 
have  not  personally  examined  them.  1  cannot  answer  that 
from  ])ersonal  knowhule-e.” 

“Q.  How  did  von  lind  that  this  was  the  orie:inal  account. 
Yon  said  von  made  an  inw'stie'alion.*’  “A.  ^Ye  interro- 
i4'ated  Mr.  .Mcdlhenny,  who  was  Mr.  \Vescblei'*s  assistant, 
and  lu‘  told  Mr.  Fleiiarty  and  myself  that  that  was  the  one 
and  onlv  oi*ie-inal  that  In*  bad  ever  seini.” 

•  V. 

“(T  AVell,  1  think  1  had  bett(*r  hear  ^ir.  M(dllu*nny  about 
that.  I  am  ikU  (pieslionine'  your  acconnl,  .Mr.  (’ar- 
971  I'oll,  bni  I  want  to  know  jn.st  wlial  kind  of  an  aeeoniit 
it  was,  whether  it  was  a  reuadar  bookkeeper’s  sus¬ 
pense  account  or  a  memorandum  kept  there'  for  ])ersonal 
information?”  “A.  I  think  it  was  a  memorandum  sns- 
l)ense  account.  That  is  my  })rivate  o})inion.” 
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The  r^Iaster:  “That  is  the  wav  it  looks  to  me.  If  that 
is  all  you  eoiiteiul,  it  is  not  necessary  to  have  ^Ir.  ^Icllhenny 
here." 

C'onnsel  for  (h‘feii(laiits :  “That  is  all.  It  is  simply  a 
memoraiulum,  so  that  when  a  iinal  settlement  was  reached 
we  could  make  tlie  ])ropor  entries  on  Mr.  ( ‘a r roll’s  account 
and  tin*  ])r()pei*  (Mitries  in  Mr.  Moehs’  account.’’ 

Th<‘  Sp(‘cial  Mast(‘r:  “Yes.  llecause  this  suspense  ac¬ 
count  has  l)e(‘U  talkuMl  ahoiit  was  th(‘  reason  whv  I  wanted 
to  know  whctluM'  y(»u  coiiltonhul  that  it  is  a  r(*<;’ular  book- 
kee])(.‘r’s  susjxMisi*  a('count  of  the  Carroll  Electric  Com- 
])auy  or  a  nLanni-iuidum  k(*])t  (m  the  books  of  the  Carroll 
Elect  ric  ( ’onipaiiy. " 

Couus(‘l  ft)r  (h‘f(‘ii(laiits :  “It  is  a  m(‘moranduni  koj)! 
uif/i  th(‘  books  of  l!i<*  Cari'oil  Ehn'li-ic  (\)mt)auy.’’ 

The  Miisto]-:  “W'ith  that  uudorstaudiuii',  that  is  really 
all  1  want  to  know.’’ 

Counsel  for  defendants;  “Mr.  Mcllhennv  did  not  come 

4 

into  th('  (‘inploy  of  th(‘  firm  until  after  the  thin<>' was  actually 
pr(‘par(‘d,  as  a  mattm*  of  fact.’’ 

The  Masl(‘i*:  “'fhat  is  all  I  wanted  to  know,  whether  it 
was  cont(‘n(l(‘(l  tliat  it  was  a  i’(\i;’ular  bookkeepine;  account 
or  a  m(0‘e  memorandum  of  lh(‘  account.’’ 

“I  want  to  ask  a  (pi(‘stiou  about  this  new  building  ac¬ 
count.’’ 

“How  do(‘s  th(‘  new  l)uilding  account  affect  this 
case.  ’’ 

972  Counsel  for  def(Mi(lants :  “Onlv  in  this  sense.  We 

4 

think  that  it  is  t(‘s1imony  going  to  show  that  Mr. 
Moebs  did  a('tnally  (piit  the  T2th  Strech  job.  AVe  will  show 
by  this  nev,’  building  ac(‘ount  tliat  Mr.  .Moebs’  bill  amounted 
to  (‘ie-ht  thousand  and  some  odd  dollars,  I  believe,  wasn’t 

it  r' 

3'h(‘  witness:  “V(‘s.“ 

Counsel  foi‘  defemdants:  “Then  after  Mr.  ^Moebs  quit, 
the  Carroll  Eh‘ct]-ic  Com])any,  as  t(‘sti{ied  to,  completed  the 
job,  and  s])(‘nt  in  completion  of  the  work  more  than  Mr. 
Moebs’  bill  amounted  to;  in  other  words,  th(‘y  did  more 
than  half  of  it,  contract(‘d  for  and  i)aid  for  more  than  half 
of  it  :  and  I  think'  it  is  also  evidence  of  the  fact  that  he  was 
building  it  for  tin'  Carroll  Electric  Company;  that  they 
were  the  people  who  were  int (‘rested.  In  other  words,  that 
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the  Can’o!!  Kl<‘ctric  (’oniiijuiy  would  not  lx* 

thousand  and  odd  dollai's  on  account  ot'  .Mi\  Moobs  and  Mr. 

C’arroll.  *’ 

ddu*  Mastor:  ‘*lIow  W(fuld  that  liyuro  in  tlie  accounts  in 
tills  case,  it*  at  all !" 

(’ounsi'l  for  dfb-udants :  **d’hcv  would  not  liuurc,  I  sub- 
init,  of  coursi*,  in  the  acciuiuts,  lux-ausc,  according-  to  Mr. 
^locbs'  most  favorablr  coiitontion,  he  was  onlv  entitled 
to  the  work  he  aetiially  did." 

(’ouns(‘l  for  ])laintit‘f:  “Von  uudeu'stand  my  objection, 
Mr.  Dmit.  that  they  were  simply  not  tie*  best  evidtuice.  Von 
])rodure  h(‘i’(‘  siunethine-  that  .Mr.  t’arroll  says  is  an  account 
that  he  has  made  up  from  eoi'tain  entries.  1  object  to  tiiat; 
if  it  is  i-elevant  at  all,  and  I  am  not  objecting'  to  it  on  that 
irround,  h‘t  th(‘  oi’ieinal  eiiti’ic's  be  testitied  so  and  ])ut  in 
evidence.  1  do  not  waul  any  stateiuiMits  of  what  some  books 
not  pi'oduccd  ai'j’  said  to  show." 

d’lie  Master:  “If  .M  .Mo(‘bs'  contmition  in  the 
case  b(‘  sustained,  would  thev  lie-un*  in  the  ai'count- 


97d 


in 


<  r 


>  •  ^ 


( ’oiinsel  f(U‘  ])l;iinl  i ff :  “  Ves. " 

'I'he  Witness:  “'This  shows  what  it  cost  to  build  tin* 
buildlny. " 

(’ounsel  fni*  defendants:  “X<»t  oidy  that  but  W(‘  wen‘ 

callcMl  upon  to  pi-odiice  that,  .Mr.  (’ai'iisi." 

'rin*  .Mast«‘r:  “Is  thei-e  aiiv  claim  mad(‘  bv  .Mr.  Carroll 

•  • 

ayainst  Mr.  .Mo»‘bs  er«>wine’  out  -foi‘  the  default.'" 

(’ounsel  for  <lefendants:  “We  have  n(‘Vei-  made*  that 
claim,  no." 

Vh(‘  .M:istei‘:  “S(>  that  that  would  not  fieure  as  a  claim 
ae'aiiist  .Mr.  .Moebs  in  the  ])arl  nershi]> .’" 

(’ounsel  for  plaintiff:  “Woll,  tliev  wordd  Tmun*,  of 
course.  'I'hey  wou'd  h:i\'e  to  lieure  in.  lleri*.  on  each  one 
of  tiie.^t*  buildines,  we  will  tak»‘  Mr.  Moebs'  contention. 
( )n  each  one  of  these'  buildiues  then'  were'  amounts  ad- 
vane-e-el  in  some*  instane*e*s  by  .Mrs.  (’ari'oll,  in  some'  in- 

st.aiieM'S  bv  .Mr.  llai’rv  (’ari‘e>ll,  in  seem*'  in.^taiUM's  bv  'Mv. 

•  •  « 

MeH*bs,  and  in  some'  inst:nices  by  the'  (’arroll  Klectric 
(’eempany.  with  a  ]ire)])e'i-  eh'bit  eu*  e're*elit  ae'ainst  the'  tear- 
ti'.'uh-’.r  —  who  w:is  iute'reste'd,  anel  ed*  e'eeurse  these  items 
weuilel  lieure*  in." 

Tin*  .Master:  “This  may  become  material  in  this  case, 
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for  accounting'  purposes.  Do  I  niulcrstand  tlio  situation — 
pcrha])s  yon  do  not.  I  only  know  it  casually,  but  Mr.  (kir- 
rolTs  l)ookkee])cr  came  to  see  me  yesterday,  to  see  whether 
I  had  any  oriiiinal  ledi»-er  sheets  of  the  Carroll  Electric 
Company.” 

Counsel  for  jilaintilT:  “T  do  not  rec'all  any  sheets.” 

The  Master:  “And  these,  Mr.  Mcllhennv  savs,  they 
could  not  find  anv  leduvr  sheets,  that  he  sipiposes 

974  .Mr.  W  es{‘hh‘r  took  them  out  of  tin'  hooks  at  the  time 
he  had  this  mattm*  ii])  Ixd'ore,  and  they  W(‘re  unable 

to  find  the  010*411101  l(‘du(‘r  sluM'ts,  and  he  wanted  to  make  up 
a  bnildiiiu'  account.” 

Counsel  for  ])laiiitil‘f :  “4diat  is  what  1  do  not  want,  from 
the  books.  L(‘t  him  product*  tin*  original  sources  from 
which  he  madt*  up  tin*  act'ornit. 

The  AVitm*ss:  “Wt*  t'onld  make  up  the  account  from  the 
checks  that  wt^rt*  ])aid,  and  from  tin*  ])aid  bills  from  the 
vendor.” 

(kiniist'l  for  ])laiiitiff:  “In  otlit'r  words,  nnh'ss  th(‘rt‘  is  a 
ledi»'er  account  produced  h(‘re,  I  do  not  admit  that  it  exists 
at  all.” 

Tilt*  Mastor:  “'fliest*  art*  tlu*  oriii'inal  clK'cks.” 

Counsel  for  ))laiiitil‘f:  “1  have  no  obj(*etioii,  as  I  say, 
to  the  act'oiiiit  as  an  acctniiit,  but  I  do  havt*  an  obj(*etion  to 
the  moth*  of  ))roof.  1  want  tie*  original  (‘iitries,  which  is 
the  only  ('ompet(‘nt  t‘vid(‘iic(*.  I  do  not  want  an  abstract 
math*  lip  from  somethin*;-  that  is  not  ])rodnc(‘d.  Let  the 
auditor  mak(*  it  up.  (live  him  the  sann*  data  and  he  will 
make  it  ii]).” 

(N)nns(‘l  for  defiMidants :  “1  made*  tln'si*  ii])  from  these 
checks  and  pa])ers.” 

Conns(‘l  for  jdaintiff:  “Von  do  ind  mi'aii  that  yon  made 
this  nj) 

Counsel  for  d(*f('ndants :  “I  mean,  it  was  made  up.” 

(^onnsel  for  ])laintiff:  “The  auditor  could  make  up  the 
statement,  if  it  beconu‘s  mat(‘rial,  from  the  same  sources.” 

The  ^rast(‘r:  “It  is  nothin;;-  but  a  list  of  ch(‘('ks,  is  it?” 

Counsel  for  defc'iidants:  “It  is  a  list  of,  not  all  the  checks 
liave  been  found,  but,  as  T  understand,  this  is  made  up 
from  tho  clu'cks  and  the  voucIkm-s.  Ts  that  ri,;»-ht?” 

975  Th(‘  AVitness:  “AVi*  started  to  cliei-k  them  last 
ni,i;ht.  We  have  not  all  of  them,  but  we  may  be  able 

to  find  them  if  we  continue  the  search.” 
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TIio  ^raster:  ‘‘AVljon  yon  fnnl  ;i;l  tlie  ciiocks  anil  voncli* 
ors  In'iiii;’  llioin  in  on  Monday,  and  ol‘  (  (Hirsc  this  list  can 
ffo  in  v'itli  tlann  for  wdiatcvoi-  inronnalion  it  inav  i:ivo.” 

(Kec.  8dd-42:)  At  llic  session  ol*  Anvil  l!(),  lh*J0,  Henry 
M.  Packard,  a  witness  on  hclialf  ot*  jdaintilV  testihed:  He 
is  Secretary  of  tin*  Lawyco’s  Title  Ho.,  appeariim’  in  re¬ 
sponse*  to  a  snhjKcna  dni'es  tvenini.  He  identihes  a  ]>ack- 
ai;v  e)f  ]>ap<‘]’>  I’clatin.ii’  to  lot  4.”».  sepiare  'JOS.  He  has  the 
copy  of  the  stat(*nic*nt,  AL;*n(‘s  don(‘s,  ])nr('hasei* ;  original 
(le(‘d  froni  I'dainu's  (1.  t’arroll:  all  the  ch(*cks  issned,  (‘X- 
ce]»t  one  (*h(*('k  \v!d<*ii  was  e(»tt‘ni  ont  (»f  tlndr  tih*  in  some 
way,  either  loaned  oi*  inisj)la('cd.  'Idn'ro  is  a  slid)  of  that 
check.  .\lso  a  h*tti*r  iVoin  H.  li.  Carroll  with  r('f(‘r(‘nc .?  to 
tlie  case*.  4dn‘  inissina-  chcCc  is  mie  i'.-imd  to  1^'raiires  (i. 
Carroll,  for  S'S(),').Sl)  In*  holicvi*^.  ddiese*  elmcks  are  k(‘])t  in  a 
se])arat(*  lih*  and  ]iri‘vions  to  two  three  y»'ars  ayo  W(‘n.‘ 
very  loos(‘ly  k(‘pt  t<*'.i(‘t In*]’.  He  had  rnn  am’ixs  this,  and  he 
recalls  ect t iim*  out  tin*  ('!n*ck  of  M  rs.  ( ’arroll  at  oin*  t iine,  and 
“w(‘"  laid  it  down,  and  had  sonn*hody  to  lih*  it  away,  and 

“thev"  d(*>troV(*d  it  or  thr<*w  it  awav.  and  di<l  not  leu'ai’d 

•  •  • 

it  or  any  importainn*.  As!«:(*d.  if  In*  recalled  how  he  hap- 
]K*in*d  to  li’et  ont  that  eln*ek.  In*  said  (*ither  Mr.  Cai’roll  or 
his  attonn*y  (-ann*  in  for  the  pni'pose  of  makinu*  iinpii im's. 
H(‘  thinks  ^Ir.  Carioll  eann*  down  onei*.  in  fact  In*  had 

ahont  thr(‘e  visits,  as  In*  r(*ealls  from  vear  to  vear.  Jt 

•  • 

nsed  to  >(*em  tlu*]‘(*  was  no  (*nd  of  it. 

( *i’oss-(*xamination  : 

ddn*  h'ttei*  r('fi‘rr(*d  to  in  tin*  lih*  is  a  h‘tt(*r  of  Car- 
ICd  I’olCs  askinn’  him  to  locate  tin*  cheek  for  880,'). ?s(). 

A^k(‘d  if  In*  did  not  ri'call  jiist  jnevions  to  this  h‘t- 
t(*i’  Cari’oll  had  (‘ailed  upon  him  in  pi'vson  and  asked  him 
to  look  np  tin*  lih*  and  locah*  tin*  eln*ek.  he  >aid  sonn*hody 
calh*d.  In*  did  not  know  wh(*th(‘i‘  Cari’o!!  or  his  atlonn'V. 

He*  (*alled  and  a>k(‘d  for  tin*  cln*ck.  Th(*v  made*  a  diliii’e*nt 

•  * 

seai’e'h  for  it  and  wh(*tlu*r  th(*y  not  it  or  not  he*  elo(‘s  not 
know.  H(*  has  he(*n  awav  at  times,  and  tln*re*  at  his  ollice 
some'hody  (*ls(‘ — the*  fact  that  tin*  clK*ck  is  not  in  th(*re*  loe)ks 
like*  s('m<*hody  irot  it  ont.  He*  ele)e*s  neet  i’e*e*all  that  at  the* 
time  he*  ennihl  neet  le)e'ate*  the*  chee*k.  .\nswe*rin,i;’  a  ejne*s- 
tion  e)f  the  blaster.  Counsel  for  elefeiulants  state*el  the  elate 
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of  tlie  letter  was  ^Inreli  27,  1018.  vrliile  rnrroll  was  testify- 

%■ 

ing  on  eross-exainination.  He  offers  the  letter  in  evi  lence. 

(Jii(''lion(Ml  hy  the  ?^lasl(‘r,  the  witness  said:  lie  did  not 
know  whether  any  reply  was  male  to  this  letter;  did  not 
rcH'all:  in  all  ])rokahility  there  was  some  verbal  statement 
in  r(‘ply.  Ih*  knows  that  after  the  request  was  written 
they  of  course  followed  np  the  cheek,  and  the  only  recol¬ 
lection  he  r(‘calls  iTaidicnlarly  is  the  check  was  obtained 
or  u’otten  ont  of  the  tiles  and  misplaced.  AVhoever  asked 
for  it  .it'ot  an  answcn*  to  that  etTect.  He  does  not  mean  to 
sav  that  aftei’  th(‘V  i-i‘C(‘ived  this  h'tter  they  found  the  check. 
Wluai  they  look(‘(l  for  it  at  that  time  th(‘V  could  not  find 
it.  This  was  not  the  lirst  request  for  the  clun'k ;  there  was 
a  i)]‘(‘vions  i*(H|ii<'st  fi'om  ?^li‘.  ('ai’roll  or  his  r(‘])r('S(‘ntadive. 
AskcMl  if  h('  found  th('  ch(‘ck  on  the  ])i‘(‘vious  rcMpiest  he 
said  that  lu'  had  no  r(‘(‘oll(‘('tion  of.  H(‘  does  not  reimunher 
the  (uuloi'sonKmts  on  th(‘  hack  of  that  ch(‘ck.  must  say 

he  has  n(‘v<‘r  yivem  ont  a  check,  thonyh,  nnh‘ss  he  was 
oi’dei‘(‘d  hy  the  Court,  and  he  has  neven-  .<>iv(‘n  ont  a  (dieck 
to  a  ])ei*son  or  his  attoi’iK'v  nnl(‘ss  h(‘  saf(‘.e,’nard(Ml  the 
int(‘r(‘st  of  lli(‘  Company,  h(‘cansi‘  tli{'S(‘  ('li(‘cks  r(‘])r(‘- 
977  send  tlieii*  i‘(‘('(‘ipts  in  a  v;ay.  A.-k(‘<l  if  tlnnv*  was 
on(‘  or  moi*(‘  than  om*  pr(‘vions  riMjiu'st,  he  said  th(‘r(» 
W(*i'(‘  probably  two  or  three*  r(‘(pi(‘sts  about  tin*  mat.tt'r;  In* 
had  h(*(‘n  callecl  upon  tlirc'e*  oi*  four  timers  in  fact  about  that 
case*  hy  diffe‘i-e*nt  ])artie‘S  and  at  diftVi'cnt  time's,  and  he 
elo(*s  not  know  anvthiim*  aheent  it.  Thev  we're*  see  busy  he 
eliel  not  pay  any  atte'iitiem  te)  it.  He*  just  i‘e*fe'rre*el  it  te) 
e)ne  eef  the*  e‘le*rks  in  the  e)f(ice*  anel  dise*hary’e*el  the*  matter 
fi’eem  his  mine]. 

Aske*el  hy  e'eninse*!  feel*  ]>laintiff,  ‘A’on  have*  h*s1ifie*d 
thonii’h  that  the*  e'lu'ok  was  tliei’e  at  the*  fii’st  time*  a  ree|ne*st 
was  niaele*  fen'  it,”  lie*  answe're*el  “The*  e'lie'i'k  was  there*.” 
Aske'el  hy  e'emnse*!  t‘e)i‘  eh'fe'uelants  if  he*  e*ve‘r  re*e*a!le*el  se*e*in_i*’ 
the*  e*he‘e‘k  whe*n  it  was  i'e'tnrne*d  fi'enn  the*  hank,  he*  said  ne), 
he  eliel  ne)t :  the*re*  ai'e*  te)e)  many  e‘ase*s,  .‘U),0()0  e'ase*s  ele)wn 
the'i'e*.  Aske'el  ‘‘se)  that  so  far  as  yon  know,  yeen  have 
ne've'r  se*e'n  the  e*he*e‘k  sine-e*  it  was  I'etni'iie'd  freem  the  haidc 
))aiel  and  cane*e'lle'el,”  he*  answe're'el,  ‘‘Xo.”  A'^ke'el,  “And 
von  eh)  not  know  the  re*snlt  of  any  se*arch  that  was  maele* 
for  the  e'heck.”  he  answereel.  “Xo,  1  eh)  not.”  “I  wonhl 
not  say  that  eithe*r.”  (^)ne*stie)ned  hy  e-eennsel  for  ])lain- 
tiff  and  askeel  where  he  g'ot  the  information  upon  which 
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l!0  liis  stat(‘in(‘iit  on  direct  examination  that  the 

clieck  wa"  there  lh(‘  first  time  a  seareli  was  made;  ho  said 
“(tidy  wli(‘ii  oiir  accoiiiits  were  closed  out  there  wore  no 
ontstandiim’  clu‘cks  fi-om  the  Auditor.”  That  is  the  only 
way  he  km*w.  Ask(‘d  who  made  these  searches,  he  said, 
(’aitiiei',  <iav  hel'ore  vest(‘rdav,  tlum  the  messenger  down 

•  •  •  c* 

ther(‘  inad(‘  a  scai’ch,  and  Hridi^id  nnnle  a  search.  He  never 

mad(‘  on«‘  hinis(*lt*:  alwavs  ret‘(*rr(Ml  it  to  one  of  the  bovs 

•  « 

in  tlH‘  oflice;  told  them  what  to  do.  Does  not  know  who 
mad«‘  the  lir>t  s(‘ai’ch:  anvbodv  he  would  i»’et  his  hands  on. 
(hiotioncd  hv  counsel  for  defendants  and  asked  if  he 

V  • 

did  not  recall  that  any  nujiiests  to  s(*arch  were  within 
!)7^  a  few  tlays  of  (‘ach  otlno’,  h(‘  said,  no,  he  did  not  re¬ 
call  anv  (d*  th(‘  details  about  it,  onlv  a  u’eneral  knowl- 

•  •  * 

(‘(lii'r  that  the  i-<‘(|nests  were  ma(h‘.  Asked  if  they  imme¬ 
diately  preceded  this  letter  by  a  few  days,  he  answer(‘d,  no, 

h(‘  would  not  sav  that.  It  mii4’ht  have  been  a  vear. 

•  • 


Donnsi‘1  for  defendants  movcMl  to  sti‘ik(‘  out  the  testimonv 

• 

of  th(‘  witness  as  immaterial  and  irrel(‘vant,  ])rovin2:  noth¬ 
ing'  and  tending'  to  pi-ov(‘  nothini;.  The  blaster  reserved 
hi^  iiiliim'  until  he  saw  the  testimony  writtem  up.  (^(ues- 
tioiied  further  bv  couused  for  defendants  the  witness  said 
it  i^  absidiitely  )>o>itiv(‘,  tlKua*  is  no  (piestion  but  that  a 
check  foi*  >onu‘  eiiilit  huudr<‘(l  and  (iv(*  dollars  and  odd 
cents  was  l>^ui*(l  to  Mrs.  (’arr(»ll.  Tin*  clu‘ck'  and  stub 
auree  on  that  pi’opo>it ion.  AsIumI  and  his  records  showed 
that  check  wa<  ]>aid.  Ik*  said,  tin*!'!*  is  no  outstandinix  ac¬ 
count  :  tlu'V  n(‘Ver  havi*  an  account  that  old;  la*  only  ai\2:ues 
from  till*  fact  that  the  account  has  b(*(‘n  closed;  they  do 
not  run  that  far  back,  and  Ik*  nev(*r  had  reported  any  out- 
standiim’  ('hecks;  Ik*  pi‘(*sunK‘s  on  that  basis  their  accounts 
hav(*  all  been  clos(*d  that  far  back.  Counsel  for  d(*fend- 
ants  tlK'ii  withdi‘(*w  his  motion  t(T  strike*  out  the  testimony. 
The  letter  was  marked  Exhibit  “Packard  Xo.  1.” 
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The  following  is  a  coi\v  of  it : 

Carroll  Electric  Co., 
Jobbers  of 

Electrical  Sn])])lies  cS:  Machinery, 
714  12th  Street  X.  W., 
Phones  ^lain  7J20,  7321. 


Washington,  1).  C. 


Lawyers  Titl(‘  (Jnarantv  Co., 
E  Stivet  X.  W., 

Washington,  D.  C. 


:\Iarcli  27,  1918. 


Att(‘ntion  Mi‘.  Packard. 

979  Subject:  Vonr  ( )rdei*  #198,943.  Cas(‘ of  Agnes  Jones. 

My  Dkai:  Mf:.  Pac'eaijd:  I  wish  to  thank  von  for  the  state- 

« 

nunit  that  yon  intrnst(‘d  to  ni(‘  this  nionuFig,  but  upon  snh- 
niitting  this  to  tin*  Coni't  1  have  Ixhmi  a(lvis(‘d  that  this  was 
not  th(‘  ])i‘i<‘(‘  and  1  am  (•()nip(‘lled  to  ask  yon  to  ns(‘  your 
h(‘st  et’fort  to  locat(‘  ('h(‘ck  of  Jiiin*  17th,  in  amount  $80o.8(> 
l)ayahl(‘  to  Francis  (J.  Carroll, 

1  can  tak(-  a  (*o)>y  of  this  ch(‘ck,  which  I  think  would  he 
agreeable,  or  with  yonr  pcoanission  coiild  take*  the  oi'iginal 
for  t(‘mpoi'ai\v  ns(‘  if  agre(*ahle  to  yon. 

W(‘  are  going  on  to  this  case  the  (‘arly  part  of  m^xt  week, 

and  1  would  thank  von  to  ti'v  to  lo(*at(‘  this  (*h(*(*k.  I  will 

•  « 

h(‘  gla<l  to  h(‘ai‘  any  expemses  eoniU‘ct(‘d  with  the  mattei*. 
Ah‘rv  ('ordiallv  vours. 

II.  IL  CAPtKOLL. 

m. 

ITRC.  R. 

(Roc.  842-8:)  Joseph  J.  Moebs,  the  plaintiff,  was  called 
and  testiti(‘d  in  his  own  l)ehalf  as  follows:  lie  got  the 
]>a]>er,  hixliihit  Crady  X^o.  1  (contract  for  Street  lot) 
in  his  office  in  the  Coloi-ado  Rnilding  on  Jannai'y  26,  1913 — 
from  Air.  Crady.  AVhen  ])resent(*d  to  him  by  Grady  it 
was  not  in  its  ])res(*nt  form.  Ilis,  witness’,  name  was  in 
there  and  he  changed  it  in  the  presence  of  Grady,  in  his, 
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witiioss'.  o.T(  (\  tliat  very  day,  and  inserted  in  place  of 
“do-(*]tli  d.  ;d()(‘l)s,'”  owiK'r,  the  name  of  “Frances  G.  Car- 
I'oll."  Ilf  sieiied  it  a.t  the  l)f)ttom  tliat  verv  dav,  the  dav 
h(‘  mnf  (iiady  th(‘  ch(‘ck  for  $100.  The  paper  was  then 
rftnrn!‘d  to  (Jrady.  1I(‘  next  saw  it  he  p:nesses  a  couple 
of  months,  sometime  airo.  It  was  at  some  time  when  thev 
W(*rc  haviiii;-  oiif  of  thes(*  sessions  here,  so  it  must  have 
hccn  ein’lit  oi*  ten  months  a^ro.  It  was  ])rohal)ly  two 
c'l-  till'  ('  days  after  si.ii*ninc»’  this  contract  on  (^)  Street 
hf  ^aw  llarnard  Johiiscn  with  rffioamee  to  a  hnild- 
iiur  loan  on  tin*  pi’o])(‘rty.  This  contract  was  made  the  day 
after  (Iiadv  snhmitted  th(‘  lot  to  him.  Tlu'  date  of  this  is 

dannarv  L’C.  (ii'adv  suhmitti'd  th(‘  lot  Jannarv  ‘doth  and 

•  •  * 

on  tiif  L'OlIi  hroimht  th(‘  contract  in  and  it  was  siiiiKMl  on 
that  tla.y.  Slioialy  ad'trr,  it  may  hav(‘  h(*cn  two  or  tliri'c 
day<  or  a  week  latci*.  h<‘  saw  Barnard  about  li’idtinu’  the 
loan. 

(  h  o<s  examination  : 

“tj.  1  l)flifV(‘  yon  an*  now  i‘(*fci‘rin<^  to  Exhibit  No. - ” 

A.  ( i  j'ady  Xo.  1 ." 

•*bb  An!  vniir  ti'stimonv  is  concerninii:  that  Exhibit?” 

“A.  Vf^.-' 

(’onn-fl  foi-  df fondants:  “'riiat  is  all.” 

('onnsfl  f(H'  plaint i If:  “Xow,  snbj(*ct  to  the  same  little 
o<lds  and  (  nd>.  Mi',  f’lohai'tv,  that  clos(‘s  mv  ease*.  I)o  voii 
want  to  a.-!:  any  (!n(‘stions.  Mr.  Di'iit?” 

The  Ma-tci':  “I  think,  in  view  of  ^Ir.  Fleharty's  (pies- 
tion<.  I  bette]-  had.” 

('onn<(*l  f(M‘ ])lain1  i ff :  “ All  riylit.” 

The  Ma-tei  :  “W'as  that  sinji’h*  ])aper  submitted  to  yon, 
oi-  wa.s  that  (‘ontract  snbmitt(>d  to  yon  in  duplicate?" 

( )!'.  it  was  in  dnplicati*.  I  return(‘d  tin*  oriirinal.  J 
always  .‘^!l:•n  my  papm  s.  ( )n(‘  I  return  to  the  aij:ent  and  the 
othei-  I  keel..  !  nsnallv  do  not  siii’u  mv  nanu*;  I  sie*n  the 
om*  I  retmai  to  tin*  a.i‘’(‘nt.  This  one  was  siixned,  so  this 
mint  be  till*  orininal." 


( ’oimx-l  for  ])laintiff : 

*‘tj.  r  m:»v  .-ay  for  your  information  that  this  was  pro- 
dnc(*d  by  }^Ir.  (li*ady,  who  stated  that  he  li'ot  it  from 
hsi  the  lih*s  of  a  real  estate  lirm.”  “A.  Shannon  & 
Liichs.” 
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The  blaster: 


“Q.  Look  at  ‘Defoiulaiits’  Kxliil)it  Xo.  5’  and  tell  us  what, 
if  aiivthiu<>:,  vou  know  about  that.”  “A.  This  is  evidently 
the  diiplieate.  This  is  tlie  one  1  kept  and  turned  over  to  31r. 
Carroll.” 

“Q.  What  have  yon  to  say  about  tlie  ehaiij^e  in  the  name 
in  that  ?”  “A.  Well,  thev  were  both  made  at  tlie  same  time. 
You  see,  this  is  siij:ned  aeee])t(‘d  by  I'raiiees  (I.  Carroll.  If 
I  had  done  it  in  my  name,  it  would  have  been  aeeepted  by 
Joseph  J.  ^loebs.” 

Counsel  for  defendants: 

“Q.  You  say  it  is  si<;iu‘d  aec'epted  by  Frances  (1.  Car- 
roll?”  “A.  i^er  Jose])h  J.  Mo(‘bs.  Il'  1  had  made  the  deal 
in  mv  own  name,  it  would  hav(‘  been  siij'iu'd  in  mv  own 
name.  ” 

”().  ‘FraiK'es  (1.  Carroll  bv  Joseob  J.  Moc‘])S.’  That  is 

V  •  i 

in  vour  handwritim*' “A.  Yes.  All  of  that  is  in  mv 

•  • 

handwritinif.  1  think  (*vervt  liiim- is.  1'hal  *  h" ranees  ( I.  Car- 
roll'  is  in  my  handwi-itin.u-,  and  that  ‘Frane(‘s  (I.  (hiri'oIF  is 
in  my  handwritinii-,  and  this  ‘h'raneirs  (1.  ('arrolF  by  Joseiih 
J.  Moebs,’  that  is  in  my  handwritini;-. ” 

Counsel  for  ])laintil‘f:  “Xow,  su])po>e  I  offer  those  deeds, 
I  have  not  located  tlunn;  they  are  down  in  my  pa])(‘rs  som(‘- 
where,  and  ask  th(‘  i-(‘])0!-t(‘r  to  mark  tlnnn,  and  1  will  tile 
them  here  some  time  soon.  We  will  not  have  to  hold 
982  the  session  ojieii  for  thmn. 

The  Mast(*r:  “You  arc  u'oing  to  have  anotlnn*  ses¬ 
sion  and  either  clean  up  the  odds  and  ends  oi’  close  the  tes- 
timonv 

Counsel  for  ]dalntiff:  “Oh,  1  have  .e:ot  another  question, 
not  a  question,  but  a  paper  1  want  to  offer  in  evidcmce.” 

“Q.  AVill  you  identify  that  ])aper,  r^lr.  ?\loebs  (handiniij 
paper  to  witness)  ?”  “A.  'fliat  is  a  bill  i‘eceiv(‘d  from  the 

Carroll  Electric  ('ompany.  a  statement  recei''ed  from 
them.” 

“Q.  Under  date  of  February  2b,  liilb.'"  “A.  That  is 
the  date  that  is  on  here.  1  do  not  know  whether  1  received 
it  that  particular  day  or  not.” 

Counsel  for  ])laintiff:  *‘l  offer  this  in  evichuK'e  and  ask 
that  it  be  marked  as  an  exhibit.  It  is  a  statement  of  ac¬ 
count.” 
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(’oulist*!  for  (k‘t\“ii(lants :  “I  (!(►  not  soo  that  it  is  aOmis- 
sr/l)Ie  ill  i‘vi(l(‘ii(H*  at  tliis  tiiiin.  It  is  not  relnittal,  and  1  do 
not  know  tor  wliat  pnr])(»si*  it  is  orOn'od.  Mr.  Moohs  as- 
sunu's  that  ho  ^-ots  it  on  or  ahont  that  date,  and  1  do  not 
sn])|)oso  ho  has  any  indo])on(h‘nt  rooolloction  about  it  at 
all.  IK*  iiK'rolv  found  it  ainonu*  his  lilos.” 

'riio  Witiu'ss:  “Wln*n  I  sav  ‘on  or  about’  that  date,  I 
moan  it  was  inaih'd  to  ino.  I  oould  not  say  whother  1  got  it 
on  tin*  ‘-’bill  or  2()th,  It  was  niaih*d  to  mo,  and  1  got  it  at 
soiiio  snb.so(|Uont  dato.” 

Coun>t‘l  for  plaint il’f:  Woll,  I  offor  it,  bocauso  it  is  one 
of  tlu*so  litth*  looso  ends.  If  you  objoot  to  it,  all  right.” 

Kounsol  for  dofondants :  “It  may  bo  ])orfoctly  all  right  to 
in  but  1  do  not  soo  tin*  matorialitv  of  it  now.  Wo  mav 
havo  a  slatoinont  in  thoro  to  that  (‘t'foot,  I  do  not  know.” 

d'ln*  Master:  “I  was  Just  going  to  look  to  soo  the 
kS.‘>  statoinont  that  is  in  ovid(*no(*." 

(’onnsol  f(»r  plaintitf:  “1  think  thoro  is  sonn*  dif- 
foronoi*  iK'twoon  tin*  two  papers,  and  I  otVor  it  in  ovidonce 
for  the  ))nrpos(*  of  showing  that  that  was  a  bill  roooivod  in 
n*gnlar  ooursi*  by  Mr.  Mo(*bs  from  the  (’arroll  Klootric 
Company,  a  >tat(‘mont  <d‘  aooount,  and  I  omitted  to  put  it  in 

oonnootioii  with  his  dirc'ot  tostimonv.  Of  oourso  it  is  not 

« 

strictly  roliuttal.  It  is  just  one  (d‘  those  odds  and  ends  that 
W(‘  have  boon  talking  about." 

'rin*  Master:  “'riu*ro  is  an  account  hero  the  1st  of  April 
following  that,  is  tln*r(*  not 

The  \Vitiu‘ss:  “It  is  a  j)hotograi)hic  eojiy,  isn’t  it?” 

The  Mast(*r:  “Which  is  i)ractically  the  same,  with  the  ad¬ 
dition  of  throe  debits.’’ 

Counsel  for  plaintiff:  “And  the  omission  of  some  other 
entries." 

The  Mast(‘r :  “Lot  us  soo.  I  tlid  not  notice  that.  The  bal¬ 
ance  starts  different.  I  do  not  know  what  that  forward  bal¬ 
ance  is.  'riiore  must  be  anotln*!*  sheet  of  that.  This  was 
offered  bv  von  as  “d.  J.  .M.  Xo.  1,"  and  here  is  the  second 

ft  ft 

liage  of  it.  Mr.  C’arusi,  you  offer  this  as  a  jiart  of  your  di¬ 
rect  case*?" 

Counsel  for  plaintiff:  “Yes,  just  one  of  those  odds  and 
ends,  for  whatever  it  mav  be  worth.  It  is  not  rebuttal.  I 
agree  to  that." 

The  ])aper  referred  to  was  thereupon  marked  “J.  J.  ^l. 
B-1,”  (photostat  cojiy  of  same  being  included  in  the  trail- 
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script  of  record  in  connection  witli  second  sheet,  marked 

J.  J.  M.  Xo.  1). 

Counsel  for  plaintiff:  “And  wonld  it  not  be  a  f;*ood  idea 
to  offer  those  deeds,  sim])ly  so  that  the  record  ^vill  show  it, 
and  1  will  bring  the  ])hysical  deeds  np  and  tile  them  as  soon 
as  1  can  find  them,  all  the  deeds  and  deeds  of  trust  in  this 
case,  made  by  ^Ir.  Dismnkes.' ’ 

984  The  Master:  “To  he  liled  later?’’ 

Connsel  for  defendants:  “If  von  wonld  let  me 
know,  1  would  like  to  run  over  some  of  them.’’ 

Counsel  for  plaintiff:  “I  will  let  you  have  them  if  I  can 
find  them.  4’hey  are  just  lit(‘ral  t I’aiiseripls  of  each  deed 
and  deed  of  trust  of  each  ])ie(‘(‘  of  ])ro])erty.'’ 

Connsel  for  defendants:  “1  olTm’  in  evid(Mice  a  memo¬ 
randum  statement  of  dishursennuits,  hv  the  Carroll  Klectric 
Comjjany,  on  the  TJth  Street  Ihiildiiig,  and  with  it  the 
vouchers  for  all  items  exce))t  the  last  item  for  labor,  which 
will  have  to  he  hereafter  produced  and  olfei’ed  in  evidence.” 

(The  pa})er  referred  to  was  thereupon  marked  “Defend¬ 
ants’  Exhibit  dl.”) 

“The  following  are  not(‘s  of  this  Exhibit : 

“Typewritten  ])a])er  in  three  sheets,  headed  “Statement 
of  costs  714  TJ  Street,  X.  W.’’;  heading  lirst  ('olunin  “Ex¬ 
hibit  X^o.;”  second  column  “Xanie:”  third  column  “Xature 
of  Work;”  fourth  column  “Invoice”;  lifth  column  “check 
Xo.”;  sixth  column  “Amount”.  Ihider  these  headings  in 
first  column  are  numbei’s  1  to  3S,  second  column  name  of 
payee,  third  column  kind  of  work  done,  fourth  column 
whether  an  invoice  or  not,  lifth  column  number  of  check  or 
character  of  credit,  sixth  column  amount  ])aid.  A  photo¬ 
stat  copy  of  said  statement  is  included  in  the  traiiscriiit  of 
record.  Accompanying  the  statennmt  iiiKhu*  the  corre¬ 
sponding  exhibit  numbers  are  the  bills  or  checks  or  other 
vouchers  as  follows;  Exhibit  Ouv:  Thr(.‘e  checks  to  Moebs 
Xov.  11,  19ir)  .+300,  Xov.  2-J,  VJU  $1, ()()(),  .Ian.  7,  1916, 
$1,000 — total  $l2,.3()0.  Exhibit  7bro :  Check  to  II.  W.  .Johns- 
Manville  Co.  A])ril  ."),  1!)16,  on  a  bill  ren(h‘red  Fc‘b.  11,  1916 
for  insulating  boiler,  on  oi’der  of  .Jan.  5,  1916 — $14.00.  Ex- 
,  hibit  TJircr:  Two  checks  one  .Jan.  l.‘J,  191  (i  $l200,  and 

985  one  Mch.  4,  1916,  $229.84  in  i)ayment  of  bill  of  E.  .1. 
Wenger  for  plumbing  contract  rendered  Mch  2,  1916, 
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Total  .^■-^-•^•'^4.  Ex]iil)it  Four:  chocks  Feb.  b,  1910,  $300,  Feb. 
19,  1910.  slbO,  :4arcli  7,  F)10  $l!0(),  April  20,  1910  $120  in 
fall  (O'  bill  ol*  American  Mosaic  ( ’o.  siiowine:  contract  for 
tiliiiLT  and  (‘xtras  to  Feb.  7,  1910)  $707). 20,  and  item  .March  7, 
1910,  17  letters  in  vcstibnle  $12.73,  Total  $777.95,  and  allow¬ 
ance  $7.! >5,  Xct  $770.00. 

iFxhibit  Firr:  Clicck  to  (\  II.  ^loore  Feb.  9,  1910  “on  "i 
of  lloor  scrapinir."  $15.00.  Fxhi])it  Six:  Check  to  Arthur 
J.  Tholl  .Mch.  7,  1910  on  bill  remhu-ed  .March  0,  191(;  for 
])liiinbiiiLr  Feb.  .3,  1100  $10S.;I5.  Exhibit  Si  ren:  ('hecks  to 
F.  J.  Murphy  .March  13,  llilO  $250  and  May  24,  1!)10  $151.43 
in  ])aynicnt  (d‘  iiivoici's  for  e-lass  and  elaziiie  dune  30,  1915 
to  Feb.  2!h  lino,  iiic.  $423.04  and  one  invoice  T^Iarch  31, 
1910  $1.35,  less  bill  of  (’arroll  Electric  (.'o.  aeniirst  Murphy 
$23.50 — d'otal  $424.99.  Exhibit  FifiJit:  Check  to  B.  F. 
Sturtevant  Co.  March  15,  1910  in  i)ayment  of  IMll  for  a 
hcatei-  dan.  12,  1910,  $157.00.  Fxhil)it  XiiK':  IMll  of  O.  K. 
Javans  Bro.  Feb.  29,  1910  fnr  10  (‘h*ctric  t)endants  for 
llrst  llooi*.  )'i-cditc(l  on  Evans  $125.00.  Exhibit  Ten: 
Clieck  to  Klcimn  Co.  May  S,  191()  to  cover  ])aynu‘nt  of  bill 
of  .Mai'ch  17,  for  lamp  i-ellectors  for  first  lloor  on  bid  ].^\‘b. 
]‘d,  lino,  $51.00.  Exldbit  Flri'i'n:  Check  dan.  11,  1910  to 
Hart  tv  ('ron>e  forsOami  boihu-  bilh'd  l)(‘c.  2,  1915  at  $40)9.50 
less  loC — Net/  $422.00.  Exhibit  'Tireire:  ('h(‘ck  to  Lyon 
Conklin  tV  ( 'o.  May  S,  1910  for  bill  rinuUu-ed  dan.  31,  1910 
for  ealv.  pipe  $.'1.75.  Exhibit  I'hirleen:  (3i(‘ck  to  (leo.  M. 
Barker  April  27.  linO,  for  millwork  “acet.  in  full  to  date 
for  material  furnished” — $41.50.  Exhibit  Funrfeoi:  (.'heck 
to  Martin  Wieeard  .May  24,  191()  for  bill  of  A})!*!!  24 — sash 
doors  nu'ssaidne  lloor — $51.00.  laxhibit  Fifteen:  (.'heck  to 
Westinehouse  Electric  ('o.  dune  9,  1910,  to  cover 
980  ])ayment  for  motor  shi])])ed  Feb.  14,  1910  and  billed 
Feb.  24,  lino,  $71.4!h  Exhibit  Sixtinoi:  ('hecks  Bra- 
ham  Bros.  Dcna  17,  lin5  $275,  Dec.  24,  LUb  $200,  Dec.  31, 
1915  $175,  dan.  S,  linO  $150,  dan.  22,  linO  $50  on  bill  for 
])lastei‘ine-  contract  rcnnkM-ed  dan.  28,  1910  $1173.00  and  show¬ 
ing  l»al:ince  unpaid  of  $12.‘’..00.  total  $850.  Exhibit  Seren- 
ft  i'ii:  (3iecks  1*.  F.  Ilraiidsteail  Dec.  23,  I'dlb  $250,  Feb.  12, 
lini;  $100,  March  4,  191(;  $200,  May  24,  1910,  $29.20  and 
.Vue*.  15,  lino  $2i).50.  3'lu‘  check  of  May  24  recites  Invoice 
$015. 7o.  L('<s  amount  due  us  $1>94,  less  amount  $550,  less 

item  not  allowed  $20.50 — balance  $29.20.  The  check  of 
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Anir.  15,  ])ays  coiit(‘st('(l  iti'in  as  noted  on  clioek  oi* 

Mav  24,  Total  ^f'Olo.TO.  Ivxliibit  F/uiht (‘(-n :  Pettv  easli  nunno. 
])ai(l  to  (\  M.  'I’lioinas  dan.  S,  !!>!()  >^75,  and  (duH'ks  to  liim 
Fob.  14,  IOK;  $75,  Mrli.  2,  lOKi  $lli()  Mob.  10,  lOlt;  $25  and 
April  20,  $52.50  on  bill  r(‘n(U‘n*d  March  15,  lOlO  t‘oi*  paint- 
in<^,  Total  $2)27.50.  Also  (‘k.  Sept.  27,  lOKi  Tor  $2.50.  Fx- 
liibit  Xhicti'cu :  (’lu'oks  to  F.  F.  Fiindi  On*  stairs  and  Trim 
Doc.  27,  1015  $150,  dan.  10,  1010  .$.50,  dan.  20,  l‘)10  $40. 
^farcli  21  for  Ininbor  foi-  windows  $17.50  Total  $257.50. 
Fxbibit  Tn‘r)(ffi:  (’lu'ok  .May  10,  1!)1()  to  Lyon,  Fonklin  & 
Fo.  to  cov(‘r  bill  for  yalvani/.c'd  iron  rcaidorcHl  Fob.  2S,  1010 
loss  count (‘r  acet.  d'otal  $40.0.4.  Fxbibit  7' irruf ij-oiic : 
Fliock  to  (J(‘oru-(‘  Massa  May  IS,  1!)10  on  acc'onnt  of  obwator 
on  bills  i‘(‘n;b‘i‘(‘d  ^Marcdi  .‘1  and  March  14,  lOlti,  Total  $1‘)7.15. 
Fxbibit  7'k'(  Ilf  i/-f  H'n :  Fb(‘ck  May  S,  1010  to  tin*  Shade  Sbo]) 
for  sbad(‘s  furnished  .Mai'ch  11,  LOO  and  bilbnl  M(‘h.  22, 
1010  $24.50.  Fxhii)il  75rc;////-///rcc;  -(diock  nndatod, 

stam])i‘d  ])aid  dnly  llh  LOti,  to  (I(‘o.  F.  \Valk(‘r  i’oi*  bill  ron- 
(Unx'd  Foi).  2!h  IIMO.  lOxhibil  7' ncitf if-fnu r :  (du'ck  to  Lar- 
b(‘r  A’  Ivoss  Ano'.  14,  llMt)  in  linal  sd  1  lonnnil ,  crc'dils  fomnn* 
])ayinonts  $20()  foi*  inxcif'cs  (M>\-ci‘iiio’  hardware*,  bill  ron- 
dorod  dan.  .‘11,  1010  $145.  Fxbibit  7' ii'ciif  if-/i re :  (1i(‘ck  to 

d.  I).  'rhoni))S(>n  A'  ( ‘o.  Aim*.  15,  LOO  for  casin’^  radi- 
087  ators  bill  rcndi'rod  dime*  24,  1010,  work  (‘omph'tod 

March  15,  IIOO  $7!h75.  Fxbibit  7' tn-uf ff-sir :  Fhock 
of  Xov.  1,  LOO  Ibnloii  Son  for  awniim’s  fnrnish(‘d  diiiio 
5,  1010  $75.00.  Fxbibit  7' irnif  i/si  rni :  Flu'ck  to  F.  A.  Fhr* 
hart  Xov.  22,  1!)1()  for  bnildinu'  chiiniK'y  Oct.  10/21  1010 
$01.45.  Fxbibit  7'  iri  iif  ii-cir/hf :  Fh(*ck  to  (loo.  F.  AValker 
dan.  4,  1017  for  bill  r<*iidorcd  Sept.  .‘10,  1!)10,  $.45.00.  Fx- 
hibit  7'  iri'itl  if-iil  lie :  b*ccoi])tod  bill  Lanin  Safe  Lo(‘k  Fo. 
for  safe  oi’dci'od  ()ct.  2<,  llM.)  shipped  Doc.  24,  110.5  and  ix*- 
c(‘ivod  !)(*('.  41,  1105  $50.00.  Fxbibit  7'liirfii:  Fh«*ck  to 

J.  d.  ('onnclly  Feb.  2S,  1010  for  coke  fnrnish(*d  I )(‘C(,‘mbor 
and  daiinary  ))(‘r  bill  .Ian.  .‘11,  1010  $24.75.  Fxbibit  7'liirfif- 
(iiir:  L(‘d^’oi‘  sheet  with  (5  F.  Finch  showini;’  s(‘ttlomont 
and  balaiK'o  May  14,-22,  1017,  cr(*dit  of  $781.10  for  mill  work 
on  account  of  12th  Stro(‘t,  balance*  ne)t(*s.  Fxbibit  TJiutif- 
tiro:  (4i(*ck  te)  Flanuhte)n  \Ve*st  A))r.  1,  1010  $10.00  “In  fall 
sotth‘m(*nt  te)  elate*";  $10,  (*nte*re*el  as  $80  with  note*  balance 
])aiel  thonnii  ])ayroll  acce)iint,  but  ovielonco  never  furnished 
thonii’h  Maste*r  e'alle*el  fe)r  it.  Fxbibit  7'li’n’t if-tJircr :  Fhecks 
to  Fuse  eS:  (5).  fe)r  tixturos  April  20,  1010  $500  May  18,  1016 

45— 4445a 
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$r>()0.  Kxliil)!!  Ihirf n-f()nr :  Alemo.  on  billhead  of  Carroll 
Klecti-ie  ( ’o.  to  itself  under  date  June  MO,  lOlG  “material 

labor  fnrnisliod  aeeonnt  of  lleatinu:  system  :t^*J,l.)G.10.  Kx- 
liibit  'I'hirf/f-firr:  Memo,  same  as  above  “material  Labor 
fni'nisli{‘d  ac'connt  of  elceti’ical  work — Xew  Ibiildin^” 
$1,()2l\M0.  Hxliibit  Thlrf  ji-cuiJtt :  ^lemo.  same  as  above 
“Alise.  Labor  and  Material  to  eompletinir  Xew  Huildiiii^ 
714  1‘Jth  St.  X.  W.  $1,170.40."  The  ])reeedin<i:  last  three 
items  are  the  oiu*s  the  blaster  called  for  evidence  of  but 
it  was  not  furnished. 

^lanv  of  the  foi-(‘e:oinir  bills  have  notations  on  them  bv 
II.  L.  Cari’oll  to  “charire  to  Xew  Luildinir  account." 
1)88  There  are  no  exhibits  M»()  and  M7.  The  llrst  of  these 
items  is  Insuranct*  $10,000  at  00c  for  G  months  $4o.OO 
and  the  st'cond  is  int(M’(‘st  for  $MS,000  at  ()^c  for  G  months 
$1,140.  'The  total  of  thes(‘  costs  is  set  down  at  $L),G44..)7 
with  notation  “'!'(»  tin*  above*  add  invoice  of  d.  J.  .Moebs." 

Tin*  .Master:  “Snbjeet  t(>  tin*  ])i'oduction  of  tin*  ])ay  slips 
and  tin*  >lipnlation  (d'  conns(*l  that  any  furtln*r  do(*nm(*ntary 
(*vid(*in'(*  may  be  intro<luei*d  if  desii‘(*d  b(*for(*  tin*  ai\e;unu*nt, 
conns(*l  aiiiionina*  theii*  r(*sp(*ct i\'(*  cases  closi'd." 

(’onns(*l  for  ))laiiitirf:  “1  olTc*!’  in  (*vidence‘  all  of  the  ex¬ 
hibits  hei-(*tofoi'(*  marki*d  for  identiiication  which  have  not 
been  formally  olT(‘i'ed." 

(l\ec.  840-00:)  'riiei'c'afte*!’  on  dune  27,  1021  a  hearimr  was 
had  pursuant  to  a  call  of  tin*  Mast(*r  at  tin*  ])lace  of  busi¬ 
ness  of  tin*  Carroll  IMeetric  Companv.  714  12th  Street, 
X.  AV. 

Samuel  E.  Mcllhenny,  b(*ini:'  calh*d  as  a  witnesss  and  ex¬ 
amined  by  the  Spc*eial  .Master,  tc*stith*d  as  follows: 

He  has  tin*  h‘dL^(*r  a(*('oiints  of  tin*  (’ai’roll  IMi*(‘tric  (’om- 
])any.  l)oi*s  not  know  whetln*]’  In*  has  the  account  of  Aloebs 
from  tin*  beLiinniiiLr.  Hoes  not  think  tin*  aeccnints  iro  bac*k 
as  fai'  as  ll)(iS.  “'rin*y  ari*  in  hen*" — indicatiiiL;’  drawei* 

of  tin*  desk,  lb*  has  not  look(*d  at  tln*m  i‘(‘(*(‘nt  1  v.  lb*  was 

« 

asked  to  see  if  In*  could  find  it — from  tin*  b(*irinninir.  The 
witnc.-^s  a<kn*d  .Mr.  Fh*hai1y  if  In*  still  had  a  bunch  of  these 
sheets,  and  Mr.  Flehai'ty  answen‘d  In*  couhl  not  tell  him. 
Air.  Faisby-Smith  said  to  look  in  his  hair,  witness  had  ^dveii 
him  the  whole*  tile,  d'he  witness  replied  Air.  Fasby-Smith 
lixed  the  whole  file  up  and  took  it  to  the  Alaster's  office. 
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Mr.  Floliartv  said  li(‘  tlioim’lil  Ili(‘v  wcmt  in  tlio  Master's 

ft  K  • 

oHiee.  The  witness  said  “'rin*y  are  (hther  at  Mr. 

989  Dent 's  olliei*  oi*  with  yon,  l)(‘eans(‘  I  lixed  them  np  some 
time  airo."  Mi*.  Fasl)y-Smilh  said:  “Tlu‘se  (indi- 

catinir)  are  the  ones  that  yon  n*ave  nu*  out  ot‘  oiir  tile.”  Mr. 
Fleharty  asked  eonns(‘l  l‘or  ])IainlitT  wliat  were  those  ])lioto- 
irrajihed;  wm'i*  they  not  the  h'di^in*  sh(‘ets  ot*  the  ('arroll 
Fleetrie  Fom])any.  (\mnsel  t'or  plaintilT  r(‘pli(‘d  In*  thoiii^lit 
they  were  aeeoiints  i*(‘nd(‘r(‘d  to  Mo(‘l)s.  Mr.  Fl(‘liartv  re- 

ft  ft 

plied  “AVe  also  had  a  lot  ot*  ledyor  sln‘(‘ts  ])hoto,n*ra))hed.” 
The  Mast(‘r  stat(‘d  tin*  h‘d,i;*(*r  sln'ets  introdnei'd  in  (*videnee 
were  the  aeeonnts  with  Moc'lis  on  S,  T,  and  lOth  Streets, 
and  Mrs.  Farroll  and  a  hill  to  Aloehs.  Mr.  II.  F.  (kirroll 
said  “Tln*re  was  a  jhiotostatie  copy  of  tin*  n*(‘n(*ral  lede:er 
account.  Is  that  the  whoh*  tile  whi('h  von  have  there.”  Air. 

ft 

Pdehartv  answ(‘i*i*d  “\’(‘s.”  Air.  Fai*roll  said  “I  think  Air. 

ft 

Dent  has  those*."  Air.  Fh‘hartv  said,  “Tln*rc*  are  none  in 
this  till*  anvhow." 

ft 

'Idn*  witness  then  said,  “1  have  them  hack  to  1914”,  and 
identified  them  to  the  Alastei*.  Ih*  was  aski'd  to  look  in 
his  file  and  I'vt  tie*  pr(*\  ions-  sh(*ets  an<l  said:  “Tln‘y  are 
out  sonn*wln‘re.  'They  were  all  tal:eii  out  and  W(‘nt  np  to 
Air.  Fl(*hai*tv's  ofliee.  Fvi'rvt him;*  was  take*!!  out  of  the 
tile."  Asked  if  In*  m(*ant  to  say  all  of  Alo(*hs'  ao'eonnts  we*re 
take*!!  ont  of  his  dead  r]l(‘s,  in*  said,  “V(*s,  all  tin*  Aloe*hs  ae*- 
coiints  we*!*e*  se*!!t  to  Ah*.  I*d(*ha!*t v 's  ollie'e*  and  we‘re*  hiter 

ft 

!!])  at  tin*  AIast(*!*'s  olliec*."  Ah*.  fkishy-Smit  h  aske*el  the 
Alastei*  if  he  had  looked  th!*oimh  his  r!h*s.  The  Alaste*!*  re- 
pli(*el  he*  Inid  no  h*de(*!*  ain-oimt  :  all  In*  had  was  a  ])hoto- 
.<i*!*aphie*  (*(»py  of  a,  hill.  Ah*.  F;ishy-Smit h  ask'(*d  if  tln*y  were 
prod!!e(*d  at  a  ln*a!*iiiLi-,  and  the  wit!n*ss  !*(*|>li(*d  “  \h*s,  at  a 
hea!*i!i.i4".  Ah*.  I*d(*hai*ty  said  “Wh*  had  a  ln*ai*inu*  and  hael 
all  tin*  hooks  tin*!*!*,  and  tln*n  wi*  d(*ei(h*d  that  Ah*.  (ki!*usi 
weinld  hav<*  ])ln*toy!*a]>hie  e<jpi(*s  made*  of  (*V(*!*yt hinn*  yon 
wa!!te*d."  'Tin*  AIast(*!*  tln*n  ask(*d  tin*  witness  wln*!*e  those 
he)oks  W(*!*!*  now:  to  look  and  se(‘  if  tln*y  w(*!*(*  in  the*  dead 
lile*s.  Tin*  witne*ss  said  In*  would  look  in  tin*  lil(‘s  iip- 

990  stai!*s.  Tin*  Alast(*i*  ask(*d  him  while*  tln*!*(*,  to  look 
and  ii<*t  Ah*.  (’a!*i*oil‘s  h*du(*!*  ae'e'onnt  p!*(*vions  to 

June*  Ifflo.  Wdiih*  the*  witn<*<s  was  ahs(*nt  fi'om  tin*  room. 
Ah*.  (k!!*!*oll  ask(*d  his  e'onns(*l  if  In*  had  tin*  !*(*ee)!*d  of  the 
testimony  he*i*e  and  Ah*.  Pde*ha!*ty  i*(*i)lie*d  that  he  had  not. 
The  Alastei*  said:  “1  know  what  1  have  got,  because  1  have 


7US 
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tln*(nmli  wliat  I  have  in  (liuvsliiii**  the  testimony 
i'rom  tli(‘  r(‘(M)i-<I.  ^ria*r(‘  is  no  ledii-io’  aec'ount,  (‘xeept  those 
special  accounts  on  S  and  'V  and  HMh  Strc^ds.  I  am  talk¬ 
ing’ now  ahont  1  lie  ecnoral  Icduxn*  account s.”  .Mr.  Fleliartv 
asked  if  thiOM*  was  sncli  a  tliinii-  as  a  uinnM'al  h‘du-(‘r  account 
and  .Mr.  (’ari*oll  re]>li(‘d  “Oh!  V(‘s."  Mr.  Fleharty  asked  if 
tli(*i’(‘  was  not  a  leduiu*  account  for  the  Joh  and  not  with  the 
individual.  Mr.  (’arroll  rt'pru'd  “V(‘s,  and  then  it  i;a>vs 
forth  to  the  Li<*neral  ledger  account.  \V(‘  have  had  that  ac¬ 
count  iim-,  hecanse  Mr.  l)(‘nt  e.\amin(‘d  nu*  on  the  account 
with  M<m‘1)s  hefoi-e  ahiuit  a  certain  item  in  lin*J.  and  at  that 

time  v»»n  had  that  statenient  Ixd’on*  von."  'rin*  Master 

•  • 

said,  “I  had  that  hill  statimnnit. "  Mr.  Farroll  ri'sponded : 
“Von  took  it  either  fi’om  tin*  statimnnit  or  the  ireneral 
hMlu(‘i’  sheet,  1  do  not  I'lninnnlKU*  which."  'Fhe  Master 
said:  “It  was  tin*  hill  stat(*nient.  I  tak(‘  it  that  the  hill 
stateTiieiit  is  suhstaiit ially  a  transcript  of  the  i^iun'ral  ledu’er 
account,  l>iit  I  want  his  ai'count  pi-«‘vious  to  that."  d'he 
witiH'ss  I’eturniim’  to  the  I’ooni  was  asku'd  l>y  Mr.  Fari’oll 
what  he  had  there:  di<l  In*  find  any  other  Moehs  shec‘ts:  and 
In*  answen'd  “Xo."  Mr.  (’arroll  tln'ii  aski‘d  tin*  Master 
how  far  hack  In*  want(*d  to  u’o,  and  tin*  .Mastei*  i’(*])lied  to 
the  lieiii lining'  of  his,  (Mri’olFs  d(*a]iniLiS  with  Moeiis,  which 
In*  had  testified  was  in  1!M)S.  Mi*,  (’arroll  asked  the  witness 
if  tin*  otln*r  hooks  W(*r(*  availahh*  and  the  witness  answered 

thev  W(*r(*  not.  ddn*  Masti'i*  asked  the  witin*ss  what  he 

* 

had  found,  and  In*  said  “hack  to  MHl".  Tin*  Master  asked 
to  see  tln*m,  and  the  witness  handed  th(*m  to  tin*  Master. 

Asked  what  In*  had  to  say  about  the  accounts  ])re- 
hin  vious  to  this,  he  said  if  tln*i*e  W(*re  anv  tln*v  w<*re  in 

t  • 

a  St il‘f-hack(‘d  h‘d,a‘(*i*  th(*y  usi*d  at  that  time  which 
had  l)(*(*n  destroyed;  a  ledui*!*  not  of  loose*  sheets:  the  husi- 

in*ss  was  small  in  those*  elavs;  tln*v  hael  sue*h  an  accumula- 

•  • 

tiein  wln*n  the*y  me>V(*el  up  ln*re‘  tln*y  i;e)t  riel  of  it. 

Aske'd  hy  Mr.  Fashy-Smith  if  this  ae'ceuint  of  jilaintiff 
was  ce)m)>h*t(*  from  IIUI  te)  elate*  he*  answereel  he  theiu^ht  it 
was.  'file*  ae*e‘e)unts  e*onsiste*el  e)f  le*elue*r  ae*ce)unt  e)f  Moehs, 
twe)  slu'e'ts,  freun  Mav  1,  IDll,  te)  Januarv  1,  11)17;  and 
leelirer  e-asli  ace-eeiint  e»f  Moe*hs  lltlo-lh.  I\e*fe*rrini*‘  to  the 
seconel  ae*ce)unt,  the  witness  saiel  it  was  a  susjxmse  account, 
d'he*  two  ae'e*e)unts  we're*  lih'el  hy  the  S])ecial  Master  and 

markeel  “Fxhihit  Mcllhennv  Xo.  1."  and  “]^Icllhennv  X^o. 

•  » 

12",  respectively. 


Copy  of  Extracts  from  ExhitEit  Mi'Ittiouiy  K 


.r/tlhil  MclJiciniif  Xo.  1. — Coiitd. 


(P(‘ii(*il  toot  ill  O’)  .  n,21.* 


May  ,>.  M\>  hill  rendorod 


•*>0 


of  L'.rhihif  M clllu’inijf  Xn. 
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Bv  Ml’.  Dent : 

“Q.  Did  you  find  ^Frs.  Carroll’s  account  previous  to 
June,  11)17)?”  “A.  V(*s  sir.  Jliis  is  a  part  of  if.  This  is 
an  exact  duplicate.  The  original  was  sent  to  ]\lr.  Fleharty’s 
ollice  and  wc  have  not  seen  it  since,  and  he  does  not  know 
wliere  it  is.” 

“Q.  Xo,  this  is  her  account  beginning  June,  1915.  What 
T  want  is  her  acc'ount  ])revious  to  that  date.  This  is  already 
in  the  case.  “A.  T  do  not  know  of  any  account  ])revious 
to  that.” 

“(1.  Did  vou  look  to  se(‘  whether  vou  had  anv  other 

V  •  •  » 

ledger  shechs  of  Mrs.  Cari’oll  ?”  “A.  Yes  sir.” 

“(j).  And  you  have  no  otluo’  l(‘dger  sheets  of  hers?”  “A. 
X^o  sir.  Th<‘y  may  b(‘  nus])laced.” 

Witn(‘ss  do(‘s  not  know  of  any  Carroll  Klectric  (’onipany 
account  with  Mrs.  Cari’oll  prioi*  to  1915.  Has  look(‘d  for 
but  not  found  any.  Th(‘v  may  be  misplacecl. 

“The  ^Ia.st(‘r  inform«*d  ^Ir.  Carroll  that  he  wanted  him  to 
answer  a  (f.K'stion  which  he  would  ask  now  while  Inu’e  so 
that  Mr.  (’arroll  could  i’(‘fr(‘sh  his  i’(‘collection  from 
994  his  a(‘count  if  Ik*  wished  to.  Ih*  would  like  to  know 
when  the  ()()/4()'f  basis  of  ])artn(‘rshi j)  b(‘tween  him 
and  his  brotlKU*  began,  and  if  In*  could  not  answ(‘r  without 
looking  at  tli(‘  a(*counts  to  r(‘f(‘r  to  the  l(*dg(‘r  and  s(‘e  from 
the  division  of  profits,  ^li*.  Cai’roll  said  Ik*  could  not  an¬ 
swer  that  a^  to  dat(*.  Asked  if  Ik*  (*ould  look  at  his  h*dger 
and  find  out,  he  said  “V(*s.”  TIk*  ^Master  asked  him  to  do 
it. 

(l^(*c.  S5()-H58:)  “TIk*  witness  ^bdlhenny  b(*ing  then 
ciU(*stioned  by  couns(*l  for  defendants,  he  was  ask<*d  to  state 
what  knowK‘dg(*  Ik*  had  of  tin*  d(*st ruction  of  tin*  old  rec¬ 
ords,  tin*  r(‘r'Son  foi*  tin*  sanu*,  tin*  tiim*  when  dom*  and  so 
forth.  H(*  stat(*d  Ik*  cl(*an(*d  out  tin*  stationery  loom,  went 
over  all  tlx*  r(‘(*ords  hims(‘lf  and  put  them  out  “last  year”; 
took  out  all  tin*  stuff  that  was  in  the  outlawed  ))eriod;  per¬ 
sonal!  v  thr(*w  out  evervthing  that  was  back  there  that  was 
»  * 

past  or  dead,  including  the  bound  ledgers.  There  may 
have  been  some  other  books  here  in  the  building  that  that 
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iiiialit  linvc  ]‘(*on  in.  ITo  (li<l  not  porsonally  look  at  the 
^Io(‘hs  ;i(M‘().int  in  tlioi-(*;  1h*  was  simply  looking  at  the  date 
ot*  tli(*  I  looks.  Il(‘  liiul  l)(M*n  oinployed  hy  the  Carroll  Ellec- 
ti’ie  ('onipa»‘y  six  yeai's.  This  ae(*onnt  does  not  show  any 
hnlanee  hron^ht  foi’wai'd;  he  thinks  it  is  the  start  of  the 
aeeonnt.  Tl.(‘  “J.  o”  on  the  first  entrv  Mav  1,  1911,  means 
tlie  Jonrnai  ]>a,i:e.  Ih*  thinks  they  have  the  journal  up¬ 
stairs.  Tlii>  seems  to  ])e  the  eom])lete  account.  So  far  as 
h(‘  knows  tl'.oi-e  was  no  a(*connt  with  Blochs  ])rior  to  May 
1,  1911.  Ilo  had.  under  tlu'  dii*(*ction  of  counsel,  examined 
the  accounts  of  the  (’ai'i'oll  Elect ric  Conijiany  to  ^et  all 
of  Mochs'  accounts,  at  vai’ious  times,  and  had  not,  that  he 
recalhMl.  cv<'j*  found  any  a(*count  ])r(‘cedine:  this. 

(  \lvr.  S.')^  “Tli(‘  Mast(M‘  tlnm  r(‘f(‘i-rin.<i:  to  ])a])ers  in 

the  d(*^l<  <h-aw(‘r.  ask(‘d  tlu‘  witn(‘ss  if  th(‘V  wen*  all 
99.')  of  the  accounts  l)(‘ai-in,u:  u))on  the*  <lealin,i;s  between 
thcs(*  parti(‘S.  and  Ik*  said  “Those  are  various  ])a])ers 

or  account--."  Aslo'd  “ari*  th(‘V,  anv  of  th(‘m,  with  refer- 

•  * 

(‘nc(‘  to.  or  do  th(*y  havi*  any  heaiani*:  upon  this  case”;  he 
answcn*d  “Souk*  of  tlK‘m  do.”  Mast(*r  said:  “T..et  me  see 
tlicTu  please,  'riicsc*  ai'(‘  soim*  of  tlu*  thin,<;*s  which  you  took 
out  on  yoin*  fornu*!*  investigations  aiv  th(‘y?”  He  replied 
“  ^'es.  'riiese  ai'(*  till*  vai'ioiis  jobs  that  W(*  did  for  Mr. 
Mo(‘hs."  dda*  Mast(‘r  said  “dust  let  me  run  ov(‘r  th(*m.  I 
can  tell  in  a  minute*  whethe*!’  th(*v  have*  anv  l)(*arin<j:.”  The 
witn(‘>s  said  lu*  noti(‘(*d  h(*r(*  on  th(*s(‘  joh  cards  wlu*re  they 
]iut  a  e?(*dit  on  om*  side  and  th(*y  juit  “to  inventory.”  It 

looked  like*  that  was  the*  wav  th(*v  r(*nd(*r(*d  tlu*  hill  at  that 

•  • 

time*.  Mr.  (’ai‘i'e)ll,  saiel  it  was  not  a  balance  brou^'ht  for- 
warel:  if  it  was  it  weiuhl  be*  “balaneu*  brouiiiit  forw.ird”  in- 
ste*ael  eif  “'id)  in ve*nte)rv, ”  Tlu*  Master  tlu*n  said:  “Tlu*s(* 
einly  appe'ar  te)  lu*  b*eli*’e‘i'  acceeiints  ai^ainst  Mo(*bs  on  the 
inelividiial  e*emtrae-ts  that  we*re*  running:  on  Moebs’  build- 
ini^  e)pe*rat iems.  aiul  tlu*y  eh)  ne)t  a])p(*ar,  any  ot  th(*m,  to 
be*  bae-k  e)f  1!M1  e*ithe*r.  What  e*lse  have  you  .i^ot  there. 
That  state*me*nt  is  suftie‘ie*nt  fe)r  me.  I  take  it  those*  we*re 
ifu'liuleel  in  the*  i;e‘!u*ral  ae*e-e)unt  which  you  have  alre*ady 
submitte*el."  The*  witne*ss  answ(*re*el  “Ve*s.”  The  Master 
them  aske‘el  the*  witne*ss  “What  eh)  ye)u  say  about  those.” 
1  le‘ answe*re'el  “  I  think  these*  eh)  ne)t  pe*rtain  to  that.”  Asked 
“Xeme*  e)f  theese*  are*  ae‘e*e)unts  with  any  of  the  parties  in  this 
suit”:  he*  answereel,  “The*y  are  accounts  with  Mr.  Carroll. 
Some  of  them  are.”  Asked  “Do  any  of  them  relate  to  the 
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transactions  involved  in  the  suit,”  he  answered,  he  did  not 
know.  Asked  if  for  instance,  lie  liad  there  any  account 
with  ^Ir.  (hirroll  on  1215  lOtli  Street;  lie  said  “Xo,  this  is 
II.  I\.  Carroll’s  personal  account  with  the  Carroll  Electric 
CouP'anv.”  Asked  “are  anv  of  the  items  in  this 

L  *  • 

996  suit  in  that  account;  he  said  that  he  did  not  know; 
he  had  never  examined  the  various  entries  in  it. 

The  blaster  said:  “Let  me  look  at  them.  There  are  some 
items  which  you  have  char<»*ed  against  ^Ir.  Carroll  at  dif¬ 
ferent  times,  from  what  I  recall  of  the  testimonv  in  this 
case,  which  r(*lat(‘  to  this  suit,  l^et  me  see  if  this  shows 
it.  Let  me  ask  Mr.  Carroll  about  this.” 

“The  Master  tlaai  examiu(‘d  the  d(‘f(Midant  Ilarrv  K.  Car- 
roll,  and  aslu'd  was  not  th(‘  (‘barge  against  him  in  this  per¬ 
sonal  account  Maivh  S,  1915,  $496. (55,  tlu*  check  that  went 
on  the  ])ric(‘  of  tlu‘  Q  Street  lot;  and  he  answered  to  the 
best  of  his  r(‘colIection,  Yes.  Ask(‘d  if  th(‘  itcnn  June  8, 
cash  $1,099  chai*g(Ml  against  him,  was  on(‘  of  the  ])ayments 
made  by  him  to  Moelis  on  the  Q  Street  ]>roj)erty,  h('  (pieried, 
“Is  there  any  indication  on  th(‘  hooks.  1  cannot  tell  you.” 

The  Master  said:  “44iis  entrv  is  ‘cash.’”  The  witness 

« 

rep(‘ated  “1  (*annot  t(‘ll  you.”  The  Mast(‘r  said  the  rec¬ 
ord  show(‘d  th(‘r(*  was  $1,999  paid  by  th(‘  (’ari'oll  Electric 
Co.  and  th(‘  Strend  ))roi>(*rty  on  that  date*.  Th(‘  witness 
(pieri(‘d  “And  chai‘g(‘d  to  m(‘.”’  The  ^Iast(‘r  i‘e])lied:  “I 
assume  that  it  is  charg(‘d  to  you.”  Th(‘  witiK'ss  r(*spoml(‘d, 
“Yes,  sir.”  Mr.  Eashv-Smith  ask(‘d:  “Have  vou  settled 
that  itcmiC’  Th(‘  Mast(‘i‘  answerc^d  “55‘s,”  nnd  ask(‘d  the 
witness  if  the  charge  against  him  July  1,  1!)15,  “ch(‘ck 
$8,909”  was  the  $8,999  paid  in  cash  on  tin*  purchase  of 
“This  building.”  lie  said  his  i’e(*oll<‘ction  was  th(‘  settle¬ 
ment  and  paynamt  of  mon(‘ys  was  prioi*  to  that  tim(‘.  Asked 
if  that  $8,999  was  givcm  by  the  Carroll  Eh‘ctri(*  Com])any 
and  charg(‘d  to  him,  was  it  takam  out  of  the  Eunds  of  the 
Cari’oll  El(‘ctri(*  (’ompany,  (‘ith(*i‘  t(*mporarily  or  other¬ 
wise';  h(‘  answeriMl  “()h!  y(*s.  It  was  tak(*n  out  of  the  funds 
of  th(*  (hirroll  Electric  Company.”  The  Mast(‘r  said;  “I 
notice  here  now  in  pem-il  o]>posite  the  entry  the  woi’ds  12tli 
Street.”  The  witness  did  not  r(*ply.  The  witness 

997  ^Icllhenny  h(‘re  interpos(‘d  “You  cannot  tell  very 
much  about  the*  dat(‘.  It  might  have  been  put  in 

there  later.”  The  witness  (’ai*roll  was  then  asked  if  he 
knew  what  was  the  entry  July  3,  1916,  crediting  him  in  this 
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nccoiint  Biiildiiiii:  Joiininl  dlT),  $8,000/’  Mr.  Carroll 

asked  tin*  witn(‘ss  ^I(*I Ilieniiv  “Bid  not  Woselilor  carrv  this 

•  « 

aeeoiint  in  niy  naiiK*.’”  ^lelllnniny  re])li(‘d  “I  tliink  ho 
did,  a?id  then  t i-anst'eiT(‘d  it.  I  do  not  think  that  is  this.” 
din*  witness  (’aiToll  answered  “I  eannot  remember.  I  do 
remenihei*  that  lie  ea]*ri(*d  it  in  one  aeeonnt  and  then  later 
on  (*arii(Ml  it  in  another.”  TIk^  witness  Mell/hennv  inter- 
]>os(‘d  “Vc's.”  Tli(‘  witn(‘ss  (kirroll  was  tlien  asked  if  he 
kn<‘W  wliat  was  tlie  ei’cMlit  to  liim  on  tlie  aeeonnt  July  3, 
lino,  “rent  May  .‘ll,  ItUO,  journal  315,  $500”  and  he  said 
“Xo”  h(‘  did  not  know.  Th(‘  blaster  then  asked  th(‘  wit- 
n(‘ss  Mcdlheiinv  if  In*  kn(‘w  anvthimx  about  thes(‘  lOlb  eii- 
tries:  could  he  ii<‘t  the  journal  (*nti'i(‘s  on  that;  and  he  an- 
sw(‘i(‘d  “^'es.”  Th(‘  Mast(‘i-  ask(*d  him  to  .i»et  them.  The 
witn(‘ss  (’ari'oll  asked  “ar(‘  tlno’e  any  ))eneil  marks  o})])osite 
that.”  The  Mast(‘r  said  “Xo.” 

(  lo‘c.  :)  Tli(‘  Mast(‘i'  sai<l  that  whil(‘  waitini^  for 

Midllienny  1i<‘  would  ask  Mr.  Cari’oll  a  (jnestion. 

'rii(*  .Master  then  ealle(l  the  att(‘ntion  of  tlie  witness  (kir- 
roll  to  the  I'act  that  h«‘  had  t(‘stili(Ml  h(‘  had  an  aeeonnt  of 
the  rent-'  of  1lM5  loth  Str(*(‘t.  and  th(‘  sani(‘  had  nev(‘r  been 
|»re(lneed:  ami  asked  wIko'c*  it  was;  w'as  it  in  a  ])ersonal  book 
or  was  it  eainied  for  his  eonv(‘ni(‘ne(‘  in  the  books  of  the 
(’onipany.  Ih*  answ(*red.  that  it  was  earri(Ml  in  a  S(‘])arate 
book'  account.  Aske(l  if  In*  w’oiild  ])rodn(*(‘  it,  h(‘  said  Mr. 
M(dlh(‘nny  conld  tell  ns  about  that.  Th(‘  Master  re]died 
“II(‘  sai<l  h(‘  had  a  book  of  aeeonnt  for  that.  I  w'onld 
lik(*  to  se('  it.”  Th(‘  witn(‘ss  said  “We  had  a  se])a- 
JtJtS  rat(‘  book  of  aei'onnt  as  to  that,  I  know,  a  book  like 
this  ( indicatini;).”  TIk'  blastin’  said  “I  w'onld  like 
to  s(‘(‘  that  book  of  aeeonnt.  1  will  have  to  have  it,  any- 
iiow.  foi*  i»nr)tos(*s  of  aia-oiintin**;. ”  The  witness  said 
h(‘  was  (jiiite  snr(‘  th(‘y  liad  it.  The  blaster  said  snp])le- 
imnitinL;'  his  re<|m‘st  of  witness  a  while  a.ii’o.  If  witness  fonnd 
the  btt  4b  ai-raniieimmt  of  partmo’ship  interest  was  made 
at  any  tiim*  diii  iim’  tin*  p(‘riod  of  th(‘  d(‘alin,i»'s  wdth  ^loebs, 
h(‘  would  lik(‘  to  know  what  the  arran.a:ement  was  before 
that. 

(  R(*c.  S(i:bSbb:)  “Th(‘  witness  Mcllhenny  returned  to  the 
room  and  the  Mastm*  r(‘snm(*d  his  examination.  The  wit- 
n(‘<s  M(dnh(‘nny  ])]’odne(‘(l  th(‘  joniaial  and  pointed  out  the 
(‘ntri(‘s  corres])omlin.u'  to  the  led.u'er  entries  in  191()  of  $8,000 
and  $500  before  referred  to.  The  Master  asked  him  if  he 
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could  explain  them.  Tie  said,  “Why  that  $8,000  looks  like 
$8,000  .<>iven  to  ]\Ir.  Carroll  to  ])ay  some  ot*  the  hills  on  the 
building’.”  Asked  what  about  the  rent  itcon,  he  said  that 
Avas  interest;  it  Avas  given  to  him  to  pay  the  interest  on 
the  mortgage.  The  Avitness  Carroll  inter])osed  a  recpiest 
to  ask  the  Avitness  something  to  clear  that  n|)  and  the 
Master  said,  “(Jo  ah(*ad  and  ask  him  any  (piestion  yon 
AA^ant  to.”  ^Ir.  Carroll  then  aslo'd  M(dllu‘nnv:  “^Irs.  Car- 
roll  paid  the  int(‘rest  at  on(‘  time  on  this.  Is  that  giving 
that  hack  to  h(‘r.”  '^Flie  Avitness  ^Icdl/hemiA'  ansAvered 
“That  must  he  Avhat  that  is,  av(‘  ar(‘  ])aying  that  back  to 
her.  The  (mtry  is  not  ch'ai’,  and  I  knoAv  Aan’y  little  ahont 
it.”  The  blastin’  then  said  tin*  (mtry  i’(‘a<ls  “Ch(‘ck  1780 
interest  on  mortgage*  714  llMh  Street  to  TJ/0>0/lb,  $o00.” 
The  Mast(‘r  then  ask(*d  tlu*  Avitn(‘ss  M(‘llh(*miy  to  let  him 
see  the  l(‘dg(‘r  account  of  the  iu'av  building.  IK*  ])ro- 
dneed  thr(*(*  h*dg(*r  ac(*onnts  of  tin*  ncAV  building  714  12th 
Street  “ ]»rop(*i’ty,”  “FiXp(*ns(*”  and  “(*h‘ct ri(‘al  Avork.” 

4di(‘  ^last(*i’  tiled  th(‘S(*  ac'connts  ami  tlK*A"  AV(*i’e 
000  mark{*d  Mcllh(*nny  Xos.  .4,  4  and  o.  r(*spe(‘tiy(*ly. 

“Th(‘  folloAving  are  (*xtracts  and  note's  from  these 
Exhibits : 


^‘X(*\v  I>uil(lin<( — Pi'oporty — 714 
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opif  of  hxt ) act s  frotn  hxliihit  Mc/Uicuny  No. 
‘(‘Is  (2)  of  Carroll  Khrlric  IIcMwlfwl 
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“Till*  Maslri*,  (*f)iiliiniiii:Lr,  nskcMl  tlio  witness  if  lie  had  any 
aeeonnt  eitlnn-  of  notes  oi*  eash  oi*  hills  receivable,  out- 
si(h*  of  the  hMleio’  account,  which  would  show  ^loebs’ 
1002  d(*alin.Lis  with  the  Coinpany  previous  to  1011,  and 
he  said  not  that  he  knew  of.  The  witness  Carroll 
said  that  accordinic  to  Mcllheiinv's  statement  he  had  dis- 
carded  all  thosi*  old  hooks.  If  th(‘i-(‘  were  such  accounts 
they  wonhl  he  in  those  hooks,  hnt  the  dealinin’s  were  little 
or  nothine’  prior  to  TMl.  'rin*  Master  called  attention  to 
the  fact  that  tlM*y  had  a  joniaial.  Tin*  witness  Carroll 

asketl  what  date  it  was.  'file  witni*ss  Mcllhimnv  said  thev 

•  » 

had  all  the  journals.  AskiMl  if  he  had  the  hills  rec(‘ived  or 
note  ai'connts,  1h‘  said  no,  they  wen*  put  in  the  journal. 
Asked  if  they  did  not  have  a  hills  recihvahle  account  in  the 
i!:(*neral  ledeci'.  In*  said  ves.  Asked  if  that  would  show 
Moehs'  noti's  if  any  ))revions  to  lldl,  he  said  yes,  if  they 
had  tin*  hook.  Ih*  thinks  that  ledecu’  was  destroyed  with 
the  othio’s. 

( l\(“c.  S()()-S()l> : )  “'The  witness  Cari’oll  was  then  asked  hy 
the  .Mastei-  if  h(‘  had  the  loth  Street  vouchers  and  pay 
and  h(*  sai<l  not  that  he  knew  of:  In*  nevio*  reinemhered 
rolls  which  Moehs  testifu'd  had  heim  turn(*d  over  to  him; 

si‘einii’  or  disenssine*  with  Moehs  anv  vouchers  on  those 

'  *  • 

])i*o|)ert ies.  Moehs  had  a  card,  some  scheme  which  he  had 
in  his  (»llic(‘,  and  they  had  discussed  those,  a  lari»e  letter- 
size  card,  hnt  he  does  not  know  that  Moehs  ev(*r  u'ave  them 
to  him,  does  not  laammilxo’  it,  and  do(‘s  not  know  where  they 

ai’e  if  .Moehs  did  eive  tlnnn  to  him.  .Mi*.  Kashv-Smith  said 

*  • 

there  was  some  discnssi<m  about  a  hook  containing  an 
account  of  thi‘  lOth  St  I’eet  pro))erty,  and  asked  where  was 
the  h(»ok,  and  if  tin*  lOth  Sti-(‘et  account  was  not  in  evidmice. 
'rin*  .Master  I’eplied  th(.*r(‘  w:is  a  statement  of  the  10th 
Street  rents  which  Cari’oll  t(‘stili(‘d  In*  had  e.xhihited  to 
.Moehs,  hnt  in  the  answ(‘i-  oi-  oin*  of  tin*  answers  to  inter- 
rogatories  (’arroll  said  In*  had  a  hook  of  account  of  those 
in*nts  and  dishursenu'nls,  and  that  was  what  the 
1(HK1  .Master  w:is  askine,’  ahont.  d'he  witness  Mcllhennv 
int(‘r])(»sed  “That  was  a  long  hook,  I  think.”  The 
witness  Carroll  said,  “1  thought  it  was  one  of  those  small 
hooks.”  Mcdlheiiny  said,  “Xo,  it  was  sent  up  to  'Sir. 
Flehartv”  Mr.  Carroll  said:  “Xo  vou  are  thinking  about 
^Irs.  Carroll's  hook.”  Mcllhenny  said,  “Yes,  hut  I  think 
that  was  in  there.  It  is  in  that  long  hook.  She  kept  the  ac- 
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count."  Mr.  Carroll  asked:  “Where  is  the  book  of  Mrs. 
Carroll.”  Mr.  Eashv-Smith  said:  “That  book  is  in  evi- 
deuce.  Mr.  Carroll  said:  1  think  it  is.  ^Iv  idea  was  that 
that  was  introduced  in  evidence.”  ^Ir.  Fleharty  said: 
“Mr.  Dent  has  that.”  The  Master  said:  “10th  Street  is 
not  in  tber(',  and  in  answer  to  one  of  the  i liter ro.i»‘atories 
.Mr.  Carroll  stated  that  he  had  a  book  of  accounts  with 
reu'ard  to  10th  Street.”  Mcdllienny  (after  a  search)  said 
“here  it  is  1  think.”  Mr.  Carroll  said:  “Here  is  1215  10th 
Street.”  .Mr.  Easbv-Smith  said:  “Is  that  the  book  now.” 
Mr.  Carroll  said  :  “  Ves.  There  is  an  individual  account  with 
each  tenant,  and  then  there  is  a  <»vneral  account  of  the  re¬ 
ceipts  and  disbnrsenunits  of  the  ])ro])erty  in  this  book.” 

.Mr.  Easbv-Smith  asked  “  Is  that  in  evidence.”  Mr.  Carroll 

« 

said:  “The  statement  taken  from  it  is  in  evidence.”  Mr. 
Easbv-Smith  said:  “The  statement  is  in  evidence,  is  it  not, 
as  based  upon  these  book  entries.”  The  Master  said: 
Yes,  blit  I  wanted  to  see  the  book.  Is  there  anythiim: 
(dse  in  this  book.”  .Mr.  (^arroll  answm’ed,  “I  think  so.” 
The  blaster  (pieried  :  “Personal.”  Mr.  Carroll  answered  : 
“Yes  sir."  The  Master  said:  “I  would  like  to  have  this 
book  for  these  jiroperties.  Anything  else  yon  have  ‘►’ot  here 
which  is  personal  yon  may  si‘al  np  if  yon  like.”  Mr.  Car- 
roll  replied:  ^‘Xo  take  it  aloim’,  that  is  all  lae^ht.”  The 
blaster  tiled  and  marked  the  book  Mcllheniiv  Xo.  6.” 

“The  following:  are  notes  from  it : 


Xoff'S  from  KxJiihit  MclUnnnnf  No.  6. 

1004  (Account  book  of  rents  produced  as  containing  the 
Tenth  Street  rents,  but  also  containing  S  and  T 
street  rents;  all  beginning  with  the  first  10th  Street  rental, 
Ang.-S(‘[)t.  1015.) 

“On  lly  l(*al‘  ai)])ears  pencil  notation  about  which  Master 
interrogated  II.  I\.  (^irroll  in  conni*ction  with  the  entries 
made  bv  Mcllhennv  in  the  book  E.xhibit  F.  G.  C.  X^o.  2,  as 
follows : 

“^Irs.  Carroll  gave  II.  R.  C.  check  for  $ —  on  July  9th  to 
pay  him  for  rents  collected  and  credited  to  her  after  he  pur¬ 
chased  a|)ts. — S.  E.  ^I.  7/  9/18.” 

“The  rents  of  each  apartment  are  kept  separate,  with  no¬ 
tation  of  whether  rented  direct  or  through  agents,  with 
names  of  agemts,  or  with  notations  of  deductions  for  com¬ 
missions,  and  they  show  as  follows: 
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lOOf)  It  iil.'O  ('oiitains  aftiM*  ])a.ii(‘  132  soino  disbursements 
on  173()-S  T  Str(*(‘t  aial  all  the  disbursements  on  1215 
lOtli  St.  boiiiniiiiin-  Oct.  IS.  I!!],')  with  Janitor's  salary  for 
20.  months,  uscmI  by  tin*  Master  in  making  liis  rent  ac¬ 
count.” 

‘‘The  Mast(‘r,  continuing  his  examination  of  ^Ir.  Carroll, 
asked  him  what  the  m(*morandum  on  the  bottom  of  his 
jacket  account  of  th(‘  funds  and  securities  of  Mrs.  C'arroll 
“tran>f(‘rr(Ml  to  book"  nu‘ant ;  did  he  have  a  regular  book 
account  <»f  Mj-s.  (  aiToirs  matters  which  he  handled  for  her. 
II(‘  said  X(>;  >h(*  k(‘))t  a  book  against  him;  that  is  the  book 
in  (‘vidmicc:  ainl  that  is  probably  what  that  note  meant 
transfcniMl  to  h(*r  book. 

(Iie(*.  Sl)!)-(»72:)  “T1h‘  Mast(‘r  then  told  the  witness  he 
want(Ml  to  know  when  th(‘  (JO  MO  paiJnership  arrangement 
b(*gan,  and.  if  it  began  after  tin*  S  Street  deal  was  made,  he 
wanted  to  know  whatever  tin*  arrangement  was  at  anv  time 
dui-ing  this  cont i-ovcrsy.  Tin*  witin‘ss  said:  “I  will  get  that 
as  soon  as  1  <-an  get  into  tin*  safety  d(*posit  box  or  as  soon 

as  mv  bj-otln*!*  com(*s  in  todav,  if  in*  (hn*s  come  in.”  Asked 

•  • 

by  his  coun>cl  if  In*  meant  his  pai‘tin*rship  agr(*ements  were 
in  tin*  safety  «l(‘posit  box.  tin*  witn(*ss  answered  “Yes,  I  can 
answ(*r  )»crhaps  in  this  way - ."  The  blaster  interpos¬ 

ing.  said  “I  want  it  (*xa('tly.  I  want  to  know  what  is'  was 
and  tin*  dat(*<.”  ddn*  witin*ss  ask(*d,  “You  want  to  know 
wh(*n  it  was  ('hang(*d.  if  it  was  ('hang(*d  at  anv  time.”  The 
Mast(*r  said  In*  did  not  want  to  go  ba(*k  of  the  S  Street  deal. 
Tin*  witness  i!njuii*(*d  “You  want  to  know  what  the  distribu¬ 
tion  of  profits  wa-  at  that  date.”  His  counsel  added  ‘‘And 
wln*n  it  was  changed,  and  tin*  dat(*s.  if  it  was  changed  sub- 
s{*«nn*nt  to  the  S  St!'(*(*t  d(*al."  Tin*  Master  said,  “Begin¬ 
ning  with  tin*  S  Sti-(*t*t  d(*al."  J'ln*  witness’  counsel  asked 
“  How  can  you  gt*t  that.”  Tin*  witness  answer(*d  “J^v  going 

to  mv  box  (»r  s(*(*ing  mv  brother.”  The  Master  said: 

«  • 

UHf7  “It  might  show  on  your  ])rotit  and  loss  a(*eount.” 

Tin*  witness  r(*plit*d:  “It  would  not  show  on  that  ac¬ 
count.  3’he  ]»rofits  are  nn*rely  accumulated.  There  has 
b(‘(‘n  no  division.  W(*  (*ould  not  look  in  our  ledgers  and  see 
that.  In  otln*r  woinB,  that  is  information  which  we  keep 
]>rivat(‘  cv(*n  from  our  (*mployes.  I  can  do  that  during  the 
day.” 

‘‘Counsel  for  defendants  asked  what  further  the  blaster 
wanted  to  do  today;  and  the  blaster  replied  he  wanted  to 
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examine  Mr.  C’arroll  and  wanted  to  examine  Mr.  Moebs 
some.  Counsel  for  plaintiff  said  as  he  understood  the  Mas¬ 
ter  did  not  want  the  details  of  the  partnership  agreement, 
but  what  interest  the  witness  Carroll  had  and  what  interest 
his  brother  had;  when  if  at  all  it  was  different  from  60  and 
40  and  what  it  was.  The  blaster  replied,  “Yes  back  to  the 
S  Street  deal.”  The  witness  Carroll  asked,  “Of  what  in¬ 
terest  is  that  to  the  ease,  what  existed  prior  to  these  deals.” 
The  Master  said:  “1  cannot  tell  vou  that  until  1  decide  the 
case.  If  1  lind  it  of  any  importance  and  it  occurs  to  me 
now  it  may  be  of  importance  in  the  consideration  of  the 

case - .”  Counsel  for  ])laintiff  interrupted  and  asked  the 

witness  where  that  would  appear,  would  it  appear  in  new 
partnership  articles  ?  The  witness  said,  it  would  appear  in 
an  agreement  between  brother  and  himself.  Counsel  for 
plaintiff:  “And  when  you  would  have  a  change  you  would 
indicate  that  on  the  written  agreement.”’  The  witness  re¬ 
plied:  “Yes,  there  has  only  been  one  change  since  the  be¬ 
ginning.”  The  Master  asked  the  witness  who  originally 
put  up  the  $S,()0U  cash  on  the  inirchasc*  of  “this  l)uilding, ” 
and  he  answei*ed.  The  Carroll  fhecdric  Company.  Counsel 
for  defendants  then  said  he  was  informed  hv  the  witness 
Carroll  that  there  was  only  one  change  in  the  partnership 
arrangement  between  him  and  his  brother;  that  it 
1008  was  originally  66  *J/3  to  him  and  33  1/3  to  his  brother 
Louis;  that  there  was  a  change  increasing  the 
brother’s  interest  to  40;  and  the  Master  wanted  that  date 
if  it  was  subsequent  to  the  beginning  of  the  S  Street  house. 
The  Master  reidied,  “Yes.”  Counsel  for  defendants  then 
said  the  witness  would  have  to  go  to  his  account  to  get  the 
date.  “Let  us  put  that  on  the  record.”  The  Master  said: 
“That  is  his  statement  now,  I  take  it, — your  statement.” 
Counsel  then  said  to  the  witness,  “You  just  made  the  state¬ 
ment  vourself.”  The  .Master  said:  “lie  has  made  it. 
Originally  his  brother  had  a  third,  and  then  it  was  changed 
to  40^, t.  Live  us  the  dat(‘  when  the  40L'  was,  if  it  was  sub¬ 
sequent  to  the  ])urchase  of  the  S  Street  lot,  or  even  if  it  was 
coincident  with  it.” 

Mr.  Fleharty:  “I  suggest  we  take  any  more  testimony 
we  have  got  to  take  right  here.  Wherever  you  go,  Mr.  Car- 
roll  would  have  to  go  with  us,  1  take  it.” 

The  Witness :  “Yes,  1  will  go  with  you  when  you  go  any¬ 
how,  of  course.” 
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“Counsel  for  defendants  asked  tlie  witness  McTlhennv  to 
wliat  date  liis  journal  went  back,  and  he  re])lied  December 
1914. 

Tlie  Special  blaster:  “1  do  not  know  that  I  can  examine 
Mr.  (’arroll  or  ^Ir.  Moebs  without  my  juipers.’’ 

Mr.  Easbv-Smith:  “Are  your  ])apers  back  at  your  office.” 

The  S})ecial  blaster:  “Yes.  That  is  all  I  tliink  I  want 
with  Mr.  Mcllhenny  and  that  is  all  I  think  of  at  the  present 
time.  The  account  of  ^Ir.  Ilarrv  Carroll  with  the  Carroll 
Electric  Company  I  will  have  marked  as  Mcllhenny  Ex¬ 
hibit  Xo.  7.  The  followin<^  are  extracts  from  it. 


Copy  of  Extracts  from  Exhibit  Mcllhennij  No. 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS 


735 


I 


'X. 


-1'  o 

T— I  'M  t-h  -ri  i 


ZJ 


11.’  “  Petty  cash’fund  !  ’  '  '  '  ^  15  00 


(Jopff  of  K2'tra(‘ts  from  Exhibit  M clUii'iniy  No.  7.  (>()iit  d 
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47 — 4445a 


July  1.  “  clieck  (12tli  St.)  .  8,000  00 


V>/>//  o/  i'xtfdcts  frtnn  h'.rJtihlf  Mcllheniifj  No.  7. — CoiitVl 


I 


1 


1 


4 
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'Wlicroiipoii  tlio  was  adjonniod  to  3  o'clock  P.  M. 

of  tlio  same  day  at  the  ofiice  ot*  the  Special  blaster. 

Ileaiaiiir  at  ollice  ot*  S])ecial  Master  afternoon  of  June  27, 
beiiiij:  resnin])ti()n  of  lieai'ini;  had  in  the  morning  at  714  12tli 
Street. 

H.  R.  Carroll,  called  and  (‘xamined  by  Special  blaster, 
testified  as  follows: 

“Q.  ^Ir.  Carroll,  in  yonr  ac'connt  in  the  case  of  714  12th 
Street,  d(*fendanls’  Exhibit  .‘11,  yon  charge  thi'ee  ])aymcnts 
to  Mr.  ^lo(‘bs,  amount ing  to  :r2,3()(),  checks  of  Xovember 
22nd,  IDl.'),  $1,000,  Xoxaanlxn*  11th,  191.*),  $.‘)00,  and  Janu¬ 
ary  7th,  1910,  $1,000.  Tlios(‘  three  it(‘ms,  whi(‘h  1  recall  you 
testified  were  ])aid  to  ^Mr.  ^loebs  on  account  of  the  12th 
St.  building,  were  carried  in  tlie  s])eeial  cash  account  debited 
to  ^Ir.  ^loebs,  ])roduced  by  ^Fr.  M(dllienny  tliis  morning  as 
^rcllhenny  Xo.  2,  and  in  lh(‘  bill  of  the  ('arroll  Electric  Co. 
to  Mr.  Moe])s  on  .Inly  21  si,  1910,  ('.  Iv  (\  Xo.  4,  77/e//  u'cre 
added  ///  the  hataiici'  ( harf/cd  afiali/sf  hiai.  What  (‘X])lana- 
tion  ha.'’(‘  yon  got  foi‘  th(‘  mak'ing  of  that  s])ecial  ac- 
1011  count  and  the  ehai*ging  of  thest‘  items  against  Mr. 

Mo(‘bs  lat(‘r  in  th(‘  bill  of  tin*  Cari'oll  lMe(*ti‘i(*  Co. 
against  him  if  th(*y  wni-c*  paynn'iits  on  aeeonid  of  work  done 
by  him  on  the  12th  St.  building. “A.  In  the  making  of 
the  account,  tin*  sjx'cial  account  provi(l(*d  for  the  ])urpose, 
that  is,  the  l»uilding  of  tin*  12th  St.  building,  tin*  cash  items 
are  debits,  as  tln*v  arc*  (“nt(*r(‘d  ln*re.  After  the  invoice  of 
July  21st,  1910,  the  cash  b(*ing  ('harg(*d  to  him  1  think  is 
purely  an  error  and  slionld  have*  b(‘(*n  credit. 

“Q.  If  they  were  ])ayments  to  ^Ioel)s  on  account  of  the 
12th  St.  l)nilding,  what  explanation  have  you  got  for  the 
failure  to  ent(*r  those*  items  in  tin*  new  building  account?’’ 
“A.  The  in*w  building  account  is  an  ac'coniit  kept  inde¬ 
pendent  of  the  ('ontract  with  Moebs.  Von  won't  find  any¬ 
thing  in  h(*re  of  Mo(*bs." 

•‘Q.  But  those  W(*r(*  paynu*nts  to  Mo(*bs  on  account  of  the 
building,  were*  tlK*y  not  “A.  Tin*sc*/" 

“Q.  Yes."  “A.  Yes,  and  carri(.‘d  in  this  s])ecial  account 
here. " 

“(j).  That  is  what  I  want  to  know,  why  they  were  carried 
in  the  special  account  instead  of  being  charged  up  in  the 
new  building  account,  the  same  as  other  payments  made  by 
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you  on  tlio  now  buildins:  account.  Wliat  I  am  irottinu:  at  is, 
wliat  was  the  j^urposo  of  that  special  cash  account  against 
Moehs?"  “A.  First,  I  will  sav  that  this  account - 

Mr.  Eashv-Smith :  Desisrnate  which  account  vou  are  talk- 
ing  about  each  time. 

“A.  (Continuing:)  This  new  building  account,  re])resents 
the  purchases  made  inde})i*ndent  of  Blochs'  contract,  while 
the  Josej)h  J.  Moebs  special  cash  account  is  an  ac- 
1012  count  with  Moebs  on  account  of  the  contract  to  build. 
Xow,  why  this  wasn't  brought  forward  into  this - 

Mr.  Kasby-Siiiith  (interposing):  State  what  you  mean 
by  ‘‘This’’  and  “this.” 

‘‘A.  (Fontinuing :)  I  was  stating  that  why  the  Moebs  cash 
account  was  not  absorb(*d  into  the  new  building  account, 

this  suit  was  brouuht  iniinediatelv  following  the  conclusion 

*0 

of  this  account.” 


]\Ir.  I*'asby-Smith :  Which  account? 

The  Witness:  The  m‘W  building  account.  In  fact  I  do 
not  think — I  know  that  that  does  not  represent  all  of  it 


.  1  y 


now 

“(J.  L(‘t  iiH*  se(*  if  I  can  get  it  clear  to  you.  You  have  a 

new'  biiihling  account  ln*i’(‘,  marki*d  ‘Mcllheiiny  Xo.  3,’ 

which  purports  to  show  the  cost  of  12th  St.,  as  1  take  it. 

In  vour  statenumt  of  tin*  cost  of  12th  St.  which  vou  sub- 

mitted  as  Defendant's  Exhibit  Xo.  31,  vou  include  those 

three  ]>avnients  to  ?\Io(‘bs,  but  tliev  are  not  included  in 
1  ^  % 

the  building  ac'count.  Thev  are  carried  to  Moebs  in  a 
s))ecial  ac'count.  That  is  what  1  was  trying  to  find  out,  why 
th(‘y  wer(‘  cai’ried  to  Mo(*bs  in  a  special  account,  and  then 
whv  in  the  invoice  of  duly,  l!)l(),  after  the  controversy 
and  after  the  tiling  of  this  suit,  they  w'ere  delated  to 
Mo(‘bs."  “A.  1  hav(‘  answ’(‘n‘d  that.” 

“().  When  vou  had  had  no  settlement  from  him  on  his 

W  ft 

claim  against  the  12th  Sti-(‘et  building.”’  “A.  1  answered 
that  ]»art  of  it  bv  saving  1  think  tliat  is  cleai’lv  an  error 
in  copying,  either  on  the  part  of  the  steiiogi'apher  or  w'ho- 
ev(‘r  took  it  out  of  the  books.  This  account  was  started, 
to  my  p(‘rsonal  recollection - " 

^Ir.  Easby-Sinith  (interposing):  Just  a  moment.  When 
vou  sav  ‘'this  account"  designate  w’hat  it  is. 
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1013  “A.  (Coiitimiiii‘4:)  Tlie  MooOs  special  cash  ac-i 
count  was  started  at  the  time  tlie  lirst  ])ayment  was 

made  to  ^loehs,  Xovemher  0,  1915,  and  was  intended  to 
(*over  Aloehs'  account  on  account  of  the  building'  of  the 
12th  St.  l)uildin.<>\  The  m‘w  l)uildin^’  account,  Mclllienny 
No.  3,  was  an  account  (Uitii’cly  separate  from  the  Moebs’ 
special  cash  account,  and  was  for  the  purpose  of  ]ucking 
up  things — it(‘ms  of  work,  I  will  put  it — iiot  perfoiined  by 
]\Ioehs.  The  uu‘rging  of  the  two  accounts  was  ])revented 
by  the  liling  of  this  suit.  Th(‘  cost  of  building  account 
as  ]H*eseut(Ml  here'  is  not  comphde,  and  does  not  show  the 
whol(‘  cost  of  the  building  improvements.’^ 

( I\(‘c.  S7()-9:)  I\(‘f(‘rring  to  exhibit  ,1.  d.  Moebs,  No.  4, 
being  b‘tt(‘r  of  witness  dated  April  1,  1915,  to  ]\loebs,  wit¬ 
ness  was  ask(‘d  if  he  could  I'ecall  the  conversation  referred 
to  in  the  lettiu*.  He  stat(‘d  the  conversation  was  an  agree- 
iiHUit  b(‘tw(‘(‘n  Mo(‘bs  and  himself  to  give  Moebs  a  delinite 
credit  for  (‘(utain  so-(‘alled  ovei’ages  growing  out  of  the 
construction  of  S  and  T  Sti’eet  ])ro])erties.  Asked  if 
.Moebs  ask(‘d  that  or  did  he  witness,  offer  it,  witnesses  re- 
pli(‘d:  “I  ('ould  not  say  that.  It  was  agreed,  that  we  were 
going  to  balan('(‘  accounts,  giving  him  credit  for  that  which 
he  atleg(‘(l  to  b(‘  du(‘,  and  h(‘  was  going  to  acc(‘pt  a  debit 
for  that  which  we  alleged  to  be  dm*  and  sti’ike  a  balance.” 

“The  c*nv(‘l(>p(‘  attached  t(»  Mo(‘bs’  statenu'iit  of  cost  oji 
12th  Sti'eet  (  hixhibit  J.  J.  M.  A.  5),  was  the  envelope  in 
which  the  ]>ai)(‘r  was  r(*c(‘ived.  Told  tlu*  ])ostmark  of  the 
envelope  was  A])iil  19,  191(),  Ix'forc*  the  suit  was  tiled,  and 
asked  why  Mo(‘bs  was  not  (‘redited  in  the  new  building  ac¬ 
count  with  that  amount;  he  said  it  a])])eared  from  the  state- 
m(‘nt  and  fi'oni  his  ])ersonal  i‘(‘collection  that  noth- 

1014  ing  was  submitt(*d  by  ^loebs  to  justify  the  charges, 
and  tliei'efore  the  stateinent  was  not  a])])rovcd  and 

was  held  ])ending  an  ex))lanation  by  Moebs.  Asked  if  there 
was  anv  controv(*rsv  b(‘tw(‘en  him  and  ^loebs  at  that  time, 
he  said;  “No  Sir.  I  see  it(‘ms  right  in  there  now  that  do 
not  belong  then*.”  His  counsel  asked  if  the  Master  de¬ 
sired  th(‘  witness  to  ])oint  out  the  items.  The  Master  re- 
])lied  the  witn(*ss  could  if  he  want(*d  to.  The  witness  con¬ 
tinued  th(*r(‘  w(*r(*  items  apix'aring  in  that  statement  that 
were*  not  a  ))art  of  the  cost  of  the  12th  Street  property  and 
should  not  have  been  charged.  The  Master  called  his  at- 
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tciitioii  to  llio  r(*(|U(‘st  ot  his  coun.-cl  to  ]K)int  tluMii  out.  lie 
:  “  1  1m*  cliui^o  of  hirch  trim  ^2o.  ;nul  then*  is  a  (jiies- 
tion  al)out  the  oliar-v  of  looliiiii-  >rl74.(;i)."  Ask(‘(l  if  at 
that  tiiiH*  Api-i!  1!>.  liiKi.  the  hiiihlinu’  was  iM)t  sul»staiitially 
(*oTU)*h*t«Ml.  h(*  answm-c(l  ^’(‘s.  Thr  Mast(*r  (*all<‘(l  liis  at- 
tciitiou  to  a  hill  in  his  Ivxhihit  (h‘fcmlants’  Xo.  .'M,  from 
th(‘  Sha*h*  Shop,  for  >ha(h*<.  r(‘n.h*i-(Ml  Mai-rh  2:’).  Unti,  and 
ask(*<I  it  at  that  lime  i1m*  huildiiiu’  was  iM)t  siihstantially 
(•om)»h*tod.  and  he  aiiswm-cd  it  was  suhstantiallv  (‘Oinpleted, 
V(*s. 

“  I  Ic  d(M*>  not  know  of  any  particiilai'  r(*as(»n  whv  the  con- 
ti-act  foi-  lh(‘  pnrchasf*  of  12th  Sli-ort  (  Kxhihit  \\  W.  S. 
Xo.  1  i‘ind  2)  was  niadi*  hy  him  indi\’idually.  ^reat  manv 
ot  t hoi r  cont  ract s  ;ii  (*  ma<lo  that  wav.” 

Xo^\^  takini;’  tliox*  >tato!nonts  Ih'fondants’  liX- 
hihits  1,  2  a.n(i  hoini;'  >tatom(‘nt  nt  tho  i’oocipto(l  and  dis- 
hiirsonn'iits  tor  S.  1  and  I'Mh  Stroot^.  tho>.o.  |  nndorstand. 
are  the  papor-  which  yon  >nhmitto«l  to  .Mi*.  .Moohs  in  that 
last  <Mmvoi‘>al  i(ni.  when  ho  left  you  and  sui’])rised  vou  bv 
fiiiim  a  suit.  Is  that  ri-ht  ‘‘A.  ddiat  is  I'i-iit.”* 

Xow,  <*xplain  to  nio.  .Mr,  (’arroll.  the  item  of  oharii;e 
ol  iniojost  in  <*aoh  oik*  (d*  those*  aooounts  up  to  duiu* 
Kdd  l>t.  llMh.  “A.  (Hi.  intei-e-t  em  $1,700.’” 

“(J.  d  hat  is  the*  S  St.  pi-opi*rty.  isn't  it.’”  “A. 

^  (*s.  that  i'^  intt*ro>t  on  $1.<7)0.  din*  .Mrs.  (’ari'oll. 

“(J.  Why  <lid  you  oaloulato  intori‘<t  in  that  aooount,  Mr. 
t  arroll.’  “.\.  d'o  >how  the  oonditions  id'  tin*  prop(*rtv, 
whether  it  had  eai’iK*<l  or  lost  up  to  .lum*  l>t,  IDlb.” 

‘*(J.  What  was  tin*  nio\ini;‘  cause*  ed’  this  oeiiiversation 
whiedi  yem  had.’”  “A.  'Fliis  was  to  have*  a  linal  si‘ttleineiit 
(d'  all  ae*eM»unts. ” 

“(J.  W  hee  a>ke*d  the*  linal  se*tt h*me*nt  .’ ”  “A.  Mr. 

^lex'hs. 

“(J.  ^  e)u  >tatod  in  your  answe*r.  I  tliink  that  that  ooii- 

ve*rsation  was  eni  tlie*  l>t  elay  eef  .luiie*.  aiiel  in  the*  inte*r- 

re)i:‘atoiae*s  you  haxe*  s1ate*el  it  wa>  some*  time*  in  .Mav,  IDKi. 

•  ' 

Xe)w,  the*  hill  in  this  e-ause*  was  jih*el  tlu*  .'list  eef  May,  IbKi. 
Just  wlieu  was  that  e'e)nve*rsatiou  with  ^Ir.  Moe.‘l)s,  as  vou 
have*  (*vi  !e*n(lv  made*  a  mistake*  ahemt  it.’”  “A.  Mv  r(*('ol- 

*  k 

l(*e-tie)n  ed'  it  is  that  it  wa<  sliuhtly  prioi*  to  Jutu*  1st,  191G.” 

“(J.  W  ill  you  >av  liow  leeim.’”  “A.  \h*i*v  elose  to  it.” 
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“Q.  When  did  !Mr.  first  make  a  demand  upon  you 

for  a  settlement  of  his  aeeonnts,  preliminary  to  the  suit 
in  this  ease  ?”  “A.  Slightly  prior  to  the  1st  of  June,  1916.” 

“(j).  AVas  it  as  far  hack  as  this  statement  on  r2th 

1016  St.,  mailed  to  you  Aj)ril  19th?”  “A.  1  would  not 

sav  so.  It  was  after  that.” 

Why  di<ln’t  you  get  together  on  it?  What  was  the 
e.xaet  eans(‘  of  vour  failui’e  to  get  togxdher?”  “A.  At  the 
time  th(‘r(‘  app(‘ared  to  Ix'  every  indication  of  our  ability 
to  get  together.” 

Wh(‘re  did  yon  s])lit.”’  “A.  The  split  from  my  side 
was  refusing  to  pay  Moehs  IT)  per  cent  on  714  TJth  St. 

“(1.  Was  that  th(‘  onlv  thing?”  “A.  That  is  the  onlv 
objection  that  1  had  to  making  a  settlement,  “on  account 
of  the  amount  of  the  commission.” 

“(^).  W’hat  did  he  objtxd  to?”  “A.  He  answered  that  by 
saying  that  lu‘  had  always  paid  ns  lo  ])c‘r  (*ent  and  we  ought 
to  be  willing  to  pay  tlu‘  saiiu*  thing,  lie  made  a  counter 
})ro])osition  to  take  the  llMo  lOth  St.  property,  to  t)ay  me 
all  that  1  had  ])nt  into  it,  for  .Mi’s.  (’ai*roll  to  d(‘ed  it  to  him, 
at  my  dii-ection,  to  tak(‘  10  pin*  cent  on  the  12th  St.  ])roperty, 
to  take  a  crculit  on  the  averag(‘s  on  the  S  and  T  Sts.  ])ro])- 
erties,  th(‘  pi*o])ei*  amount  to  b(‘  paid  to  him  on  his  balances 
if  any,  on  the  St.  proixuly,  and  making  a  settlement.  I 
will  mak(*  that  clear — 10  per  cent  on  12th  St.,  he  to  take  the 
10th  St.  ])rop(‘rty  and  to  ])ay  only  so  miu'h  money  as  I  had 
})ut  into  it.” 

“Q.  And  tlu*  av(‘rage  on  S  and  T?”  “A.  Oh,  yes.  He 

was  to  put  up  everything  that  was  due  him,  the  Carroll 
Electric  Co.  was  to  ])nt  up  (‘verything  that  was  due  them. 
W(‘  agnxxl  on  that  at  this  sitting,  whei’c  you  see  these  fig¬ 
ures  on  the  back,  so  nm(*h  due  Hoebs  and  so  much  due  the 
( 'arroll  Electric  (’o.” 

How  about  “(^)’’  St?”  “A.  “(J”  St.  was  included 
in  the  transaction,  no  commissions  on  (^)  St.,  no  commission 
on  S,  and  none  on  T. 

1017  “bh  Hid  he  make  any  claim  for  commission  on  Q 
St.?”  ‘^A.  Not  in  that  offer  to  settle.” 

“Q.  Did  111*  (‘ver  make  any  claim  for  commission  on  Q 
St.?”  “A.  H(‘  started  15  per  cent  commission  on  Q  St. 

He  started  on  ^^)  St.,  and  also  on  12th  St.  As  I  have  stated, 
he  said  that  we  ought  to  be  willing  to  pay  15  per  cent,  as 
that  is  what  he  paid  us.” 
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‘‘Q.  WlK*r(‘  (lid  you  split.'”  “A.  We  split  on  the  15  per 
cent  eoimnissioii.  ” 

“(J.  On  wlmt.'”  “A.  On  hotli  the  and  I'Jth  St.  prop¬ 
erties.” 

Von  have  said  in  vonr  answcn*  or  in  vonr  answer  to 
interi'ouatoi-ies  that  it  was  on  tin*  15  )»ei‘  (*(‘nt  eonnnission 
on  llMli  St.  That  i>  (‘oncct  .'”  “A.  It  is  on  hoth,  because 

h(»th  w<‘i‘(*  dis(*nss(Ml.  liotli  w(‘re  discnssiMl  at  the  same 
time,  and  tin*  15  pei’  cent  commission  was  ohjivted  to  in 
i'etV*ren(*e  to  both  cases.” 

“(1.  d'hen  von  overlooked  that  in  vonr  answer — is  that 

V  »  • 

rijjrht.'”  ‘‘^V.  It*  that  (pjestion  was  ask(*d  nn*,  1  probably 
did  not  answer  it.” 

Mr.  Kashv-Smith :  Have  von  a  relVn’ence  to  which  an- 
swer  it  is,  M  i-.  1  )vu{ ! 

yir.  Hciit:  1  am  jn^t  u’oin.i;'  to  look  and  see.  Paragraph 
10,  ]>ag(‘  ‘Jih  ot*  this  answer. 

Mr.  Hashv-Smith:  1  thoni'ht  von  said  in  his  answer  to 

th(‘  int(‘ri*on'atori(‘s. 

Mr.  Pent:  1  said  it  was  oiU‘  or  th(‘  otlun*. 

Mr.  Ka-hv-Smith  :  1  call  vonr  attimtion  to  tlu*  fact  that 
yon  i-ct‘cri'(*d  t<»  hi>  a!i>W(‘i‘  to  int<*i‘rogatories  a  while 

lOlS  aii’o  h(‘  statiMl  this  account,  was  sonu*  timi‘  in  Mav. 

«.  • 

Mr.  Hcmt:  1  >aid  that  in  his  answer  he  said  dune 
and  in  tin*  answm*  to  interrogatoric's  he  said  May. 

Mr.  Kashy-Smith:  Yes. 

Mr.  Pent:  Ihn'e  is  what  he  states: 

*  and  the  said  ])laintit‘r  at  th(‘ (‘lid  ot*  said  discus¬ 
sion,  which  cov(‘rcd  about  t*oni‘  hours  at  one  time  during 
the  month  ot*  dnm*,  h*t*t  this  d(‘t*(‘ndant  under  the  im- 

]»i*es>ion  that  h<‘,  tin*  said  plaintil*!*,  would  ac'cept  a  fair  and 
reasonahh‘  commission  and  s(‘ttled  tlu*  account  between 
hims(‘ir  and  tlu*  (’ai*i-oll  Kh‘ctric  (’om]>any,  as  had  b(‘(‘n  sng- 
g(‘st(*d  by  thi>  (h-rciidant.  Vlu*  said  jilaintirt’  on  said  occa¬ 
sion  also  left  this  d(*r(‘ndant  with  the  statement  that  he 
would  b(‘  ab>ent  t*rom  tlu*  (’ity  ot*  Washington  foi*  a  short 
whih*  and  iipon  his  n'lnrn  would  take  np  the  matter  of  final 
s(‘ttlcnu*iit :  iii>tcad  (d*  wlfudi.  how(‘V(‘r.  the  plaintiff  without 
any  fnrtlu*!*  (‘ommnnication  with  this  def(‘ndant,  hied  his 
said  bill  of  com]>laint.” 

.Mr.  hhisby-Smith :  That  paragraph  is  in  reference  only 
to  the  allegations  of  the  bill  concerning  the  12th  St.  prop- 
ertv. 
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Mr.  Dent :  Then  he  further  says  on  page  21 : 

“This  defendant  fnrtlier  savs  -at  never  at  anv  time  until 

•  • 

in  his  bill  of  eoniplaint  did  the  ])laintiff  state  or  claim  or  in 

anv  manner  intimate  that  he  had  anv  interest  in  the  real 

•  « 

estate  described  in  the  t(‘nth  paragraph  of  said  bill,  nor 
))rior  to  the  tiling  of  said  bill  of  eoniplaint  did  the  plaintiff 
make  any  claim  or  demand  njion  this  defendant  or  upon  the 
Carroll  Hlecti’ic  ('oini)any  for  anything  whatsoever  except 
})ayment  of  the  said  bill  of  $8,272.12,  ])lns  a  lifteeii  per  cent 
builder ’s  commission.  ’  ’ 


1019  Bv  Mr.  Dent: 

“(j).  Xow,  yon  say  he  made  a  claim  also  for  15  ])er  cent 
on  the  (,)  St..“’  “A.  Yes.” 

“(h  The  onlv  dilTereiice  between  von  was  the  difference 
between  10  |)(*r  cent  and  15  ])er  cent;  is  that  right?”  “A. 
From  my  ])oint,  yes.” 

“(j).  ^ir.  (’ai’roll,  what  tigiires  did  yon  trade  for  12th  St. 
at?  IVhat  was  the  pri(*(‘  yon  took  tin*  jn’opeidy  at?”  “A. 
Yon  mean  that  we  allow(‘d  for  the  12th  St.  ])ropertv?” 
Yes.”  “A.  $:kS,0()0.” 

“(^l.  l\5is  that  tli(‘  oi’iginal  pri(*(‘?”  That  is  the  only 

])rice  I  know  of.  That  is  the  ])ric(‘  that  we  fixed,  as  1  have 
testified  to  befor(‘,  and  W(*re  willing  to  ])ay  for  it.” 

”(^1.  What  do  yon  mean  in  yonr  letter  to  Mrs.  Carroll, 
Defendant’s  Exhibit  Xo.  9,  by  saying  that  yon  ])aid  $2,000 
more  than  yon  had  exjXHded  ?”  “A.  We  had  exi)ected  to 

j)ay  $2,000  less  than  it  was. 

“Q.  ^rhen  you  had  a  price  of  $:U),000?”  “A.  Xo.  That 
is  my  expecdation.  1  do  not  say  w(‘  were  offered  it  at  that 
price.’’ 

“tj).  1  am  asking  yon  what  ])rice  yon  took  it  for?”  “A. 

$:18,000.” 

“(^).  TIhmi  if  yon  took  it  at  $.‘>8,000,  yon  expected  to  get  it 
at  $.‘>0,000,  is  that  right?”  “A.  Yes.” 

“(^).  What  ])ri(*e  did  yon  })nt  on  Q  St.?”  “A.  $10,500.” 
“Q.  Look  at  this  hdter,  which  1  have  just  re- 

1020  ferred  to,  I lefimdant ’s  Exhibit  Xo.  9,  and  explain  to 
me.  Ml*.  Carroll,  why  if  .Mrs.  Carroll  was  to  have 

$500,  fiat  for  the  St.  ])roperty,  it  was  necessary  to  wait 
for  Ml’.  Moebs’  bill?”  “A.  What  is  yonr  (piestion,  Mr. 
Dent?” 
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‘‘Q.  I  am  asking  von  wliv,  if  Mrs.  (’aiToll  was  to  liavo 
$500.  Hat  for  ilu*  (^)  St.  ])r()|)(‘rt y,  wliy  it  was  necessary  to 
wait  for  Mr.  Moebs'  l)ill."  “A.  I  do  not  know  of  any  rea¬ 
son  whv  at  tliis  time,  wliv  it  was  m‘c(*ssarv  to  wait.  I  do 
not  know  wliat  I  had  in  mind  at  tin*  time  this  letter  was 
wi-itt(‘n.*' 

“(A  At  anv  time.’*'  “A.  1  do  not  know,  rt^adinii:  this 
letter.  1  do  not  know.” 

“(^).  What  intrrost  did  Mi’s.  (Mrroll  hav(‘  in  the  cost,  if 
v(m;  W(‘1‘(‘  to  )>av  her  $500.  ovei’  and  ahovo  the  cost.'”  “A. 
W(‘  were  expert iim*  to  liavi*  the  )>ro])erty  hnilt  on  Moehs’ 
(‘stiniat<‘.  1  minht  liave  had  that  in  mind  wlum  this  was 
writ  t  (‘11 — $5,0(  )0. 

Well,  at  that  tiim*,  yon  did  not  know  what  Mr. 
^loehs*  hill  would  he.'”  “A.  Xo,  1  did  not  have  his  hill, 

hnt  I  had  his  (*stimat(‘.” 

“(j).  If  tin*  prop(‘rty  eo>t  a  thousand  or  two  dollars  more 
than  his  estimate,  was  Mrs.  (’arroll  to  n’et  tin*  $500.'”  “A. 
Xo,  1  would  not  say  so.  'TIk*  $500.  was  to  he  reu’ardh*ss  of 
what  Moehs'  liill  was.  As  I  say,  1  do  not  know  what  1  had 
in  mind  at  the  time  tln‘  lett(*r  was  writt(*n.” 

“(J.  'I'hen,  th(‘re  was  n<>  r(‘ason  why  .Mrs.  ('arroll  shonld 
not  hav(‘ had  h(‘r  $500 .'”  “A.  Xone  that  I  know  of.” 
10‘Jl  “(J.  I  am  asking’  yon  that  in  jiarticnlar,  hecanse 

.Mrs.  Carroll  in  ln‘r  answ(‘rs  to  the  interroe:atories 
said  she  had  m‘Ver  had  tin*  amount  (oviiiu*  h(‘r  hv  the  Car- 
roll  Kh‘etrie  ( 'o.  ascertained,  and  that  is  th(‘  ri'ason  whv  she 
n(*v(*r  li’ot  tile  $500.  Xow,  lookiim  at  Defi'inlant ‘s  Exhibit  X"o. 
11,  y(mr  lett(‘r  to  your  wife  <lated  March  *J5th,  1015,  ex])lain 

to  nu*  whv  von  hav(*  charu(*d  voiirself  with  the  commission 

«  •  »  • 

that  you  ref(*r  t(>  tln‘r<‘  on  tin*  St.  ])ro])erty,  and  does  that 
r(*fer  to  Mr.  .Mo(*l)s'  commission.'”  “A.  I  shonld  sav  the 
h*tt(*r  do(*s  not  n*fer  to  his  commission,  answerin<(  your 
(in(*stion.  for  it  says  “'I'ln*  whoh*  thim*‘  shonld  not  cost  more 
than  $7,000,  incliidiiiir  his  ('ommission.’- 

“(>.  Von  say  that  tin*  commission  is  to  he  chariiced  to 
yonrs(*lf  before  that.  What  commission  is  that?”  “A.  I 
do  not  kin>w  what  commission  was  in  mind  at  all  in  that.” 

Mr.  Kashv-Smith:  Do  von  know  whether  or  not  there 

•  « 

was  testimonv  in  the  r(‘(()rd  conc(‘rnine:  all  of  these  mar- 
U’inal  notations.'  In  whose  handwriting:  are  those  mar- 
ginal  notations? 

^Ir.  Dent:  ^Ir.  Carroll’s,  I  think. 
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]\rr.  FK*liarty:  TIumh'  is  iiotliiiii;'  in  tlio  record,  but  it  is 
his  handwriting'. 

'riie  WitiK'ss:  Yes  that  is  iniiu*.  Mavl)e  it  I  look  at  tliat 
I  can  s(‘e  what  the  eoniniission  is.  It  is  evident  that  I  had 
liad  some  eonversition  with  hei*,  beeauso  1  refer  to  it  in 
ther(‘. 

I>v  Mr.  Dent: 

“(^).  Xow,  Iookini>-  at  Defimdant 's  Exhibit  Xo.  12,  a  let- 
tei*  to  voiii'  wif(‘  dated  dune  4,  IbDl,  I  wish  von  would  tell 
me  what  was  tin*  t*x])i*i‘i(‘ne(‘  with  tin*  liyrin*  notes  that  you 
tobl  Mr,  Mo(‘bs  alxnit."  “A.  4'hat  1  had  told  him  of  the 
ex|)eri(‘ne(‘  on  tin*  Uvrne  notes — is  that  what  von  refer  to, 
Mr.  Dent.'” 

1022  Yes.”  “A.  I  think  I  told  Mr.  Moebs  on  sev- 
i*ral  oeeasions  that  we  had  a  .ni’(‘at  d(‘al  of  troid.)le 

with  the  IJawliiiLi's  (’o.,  ^t^ttini;'  tin*  int(*i-est  ])aid  on  the 
I>viin*  n()t(*s,  and  had  to  thr(‘aten  foreelosuiH*  on  that  ae- 
eonnt.  That  is  all  1  int(*nded  tln*r(*.” 

“(^).  Yon  say  at  tin*  bottom  of  this  h'ttei*  that  Mr.  Moebs 
knows  now  from  tin*  S  St.  bnildin.i;'  Just  what  to  expect. 
Does  that  mean  that  yon  kn(*w  what  tin*  S  St.  bnildiiii*'  had 
cost  at  that  time.'"  “A.  1  should  say  that  it  is  the  impres¬ 
sion  that  I  had  that  Mr.  Moebs  by  his  experience  on  S  St. 
knew  what  to  expect.” 

“(J.  What  was  his  (‘Xp(*rit*nee  on  S  St..'”  “A.  I  do  not 

know  that,  lie  would  have  to  answer  that.” 

“(^).  W’onldn't  yon  have  to  know  somethin*;'  to  refer  to 
it?”  “A.  1  would  not  say  so  from  that  letter.  J  am  try¬ 
ing'  to  t(*ll  her  that  on  account  of  his  experience  with  S  St. 
he  will  know  b(*st  what  to  do  in  'b  St.” 

Speal  dni;'  of  his  (*xp(*ri(*nce  on  S  St.,  yon  must  have 
known  about  it.”  “A.  I  knew  that  In*  had  the  experience, 
but  what  it  was  1  did  not  ])i'obal)ly  know.” 

How  do  yon  liunre  a  ])rolit  of  on  a  sale  i)rice  of 
as  yon  state  in  that  l(*tt(*r  to  Mrs.  Carroll?”  “A. 
1  cannot  answ(*r  the  (piestion  from  any  information  or 
from  memory.” 

“(J.  The  lots  cost  $1,300.,  the  T  St.  Lois.”  “A.  Yes, 

$2,000.” 

That  would  leave  a  mare,'in  of  $0,700.,  and  you 
fig'ure  out  of  that  a  ])rolit  of  $000.  That  would  make 

1023  the  cost  of  the  building  $0,100,  wouldn’t  it,  at  a  maxi- 
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mum.’”  “A.  I  do  not  follov  yon.  The  lots  were 
$],*>()().  n]ne(*i‘. " 

“(j).  You  say  these  ])iiildinn’s  slionld  sell  for  at  least 

•tS.lHH).  (*a(‘li,  which  would  show  a  ])rolit  at  the  lowest  figiire 

of  each  to  yon."  “A.  All  i*i,ii-ht." 

“(J.  from  ^^S,()()().  h‘aves  “A.  Yes." 

“(J.  And  Jrl,‘J(H).,  the  cost  of  tin*  lot,  from  $7,4()U.,  leaves 

“A.  Yes,  as  the  cost  of  tin*  hnilding.” 

“(J.  As  tin*  c(»st  of  tin*  hnildiiii*'  of  the  T  St.  i)ro])erties  ? " 

“A.  I  cannot  rt‘mcnd)ci‘  how  1  not  that  liniire.  1  would  not 

att(‘mi)t  to  answer  that  corr(*ctly.  Yon  ask  me  to  hack 

se\H*i-al  veai's  and  frinn  memorv  I  do  not  kin^w.  Hvi<lentlv 
•  •  % 

I  had  sonn'thinn  in  mind  or  before  me  that  would  cause  me 
to  wi-it(*  that  wav." 

"(Y  With  those  linures  hefoi’i*  von,  von  stated:  ‘As  von 
suni;'<‘st,  1  will  ti-v  and  n(‘t  sonn*  statement  to  the  effect  that 
tln‘ie  will  he  no  further  (*X]>ense  above  the  loan.  1  can't 
s<*e  how  thei‘1*  would  he,  as  Ih*  kn(>ws  now  from  the  S  St, 
hiiildinn  Just  what  to  c'xpect.'  Would  not  that  indicate  to 

vor*!*  mind  that  von  kn(*w  what  the  S  St.  cost  /"  “A.  Some 

•  • 

linnri's  of  what  tln*v  wonld  cost,  ves.  It  c(*rtainlv  do(‘s.’' 

X.  •  •  • 

And  you  state  in  this  lett(*r  that  then*  would  he  an 
addition  of  tin*  Janitoi'*s  <juartei-s  in  thes(*  huildinn’s  over 
and  above*  tin*  S  St.  plans.’"  ‘‘A.  Y(*s  sir." 

1()*J4  “(J.  Diel  Mr.  Mo(*hs  ])ay  half  of  the  ^oO.  deposited 

on  loth  St.  You  furnished  your  check  for  $l2o.,  and 
who  ])aid  the  other  .'r’Jo.’"  “A.  1  think  that  he  did.  I  do 

not  i*enn‘mher,  hut  I  think  that  In*  did." 

Look  at  ])(*ri*ndant 's  Exhibit  Xo.  ‘Jd,  Mr.  Carroll, 
letter  from  the  ('arroll  Electric  ('o.  to  .Mr.  Moehs,  dated 
flnly  ‘JSth,  ItUo,  and  tell  nn*  if  you  can  what  wt*re  the  busi¬ 
ness  chanu'es  you  W(‘r(*  ])lanninii’,  as  stated  in  that  lett(*r. " 
“A.  linr).’  Incoi’poi’ation." 

“(,>.  Incorporation/"  “A.  Y(‘s  sii*." 

In  tin*  answ(‘rs  to  the  intt‘rron‘atori(‘s,  or  in  the  an- 
swei*  in  this  case,  I  have  foru'otte'ii  which,  you  state  that 
Mrs.  (’arroll  dejeosited  moneys  in  the  Munsey  Trust  (’o., 
as  well  as  tin*  Washington  A'  Soutln*rn  l>ank,  and  von  have 
])rodiUM‘d  In'i'e  1  )(‘l‘endant  *s  Exhibits  17  and  IS,  the  bank 
book  of  Ml'S,  (’arroll  on  the  Washinii'ton  cV:  Southern  Bank, 
and  tin*  check  stubs  of  Mrs.  (’ai'roll,  which  correspond  with 
the  bank  book.  Xow,  tin*  bank  book  ends  in  Ajiril,  1914, 
and  the  check  stubs  end  in  Julv  of  1913.  1  would  like  to 
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ha\'c%  ^Ir.  Carroll,  the  other  hank  hooks  and  stubs  of  Mrs. 
Carroll.”  “A.  Yon  have  all  that  we  ean  ])i*oduce,  I  think.” 
That  is  all  of  thenir'  “A.  1  think  so,  yes  sir.” 

“Q.  Then  ean  you  ex})lain  the  answer  of  ^Irs.  Carroll  to 
the  effeet  that  she  received  all  of  the  rents  of  these  different 
properties  and  disbursetl  all  of  the  charges  against  them 
herself?”  “A.  That  is  so,  she  did.” 

“Q.  And  you  have  the  bank  books  or  check  stubs 
102b  to  evidence  tliat  fact?”  “A.  Well,  you  are  speak¬ 
ing  of  the  Washington  Southern  Bank  account 
only,  aren't  you?” 

“Q.  I  am  speaking  of  any  account  that  she  has  got,  the 
Munsey  Trust  C'o.  or  the  Washington  Southern.”  “A. 
I  do  not  think  that  the  rents  and  disbursements  were  in  this 
account.  1  am  not  sure.” 

^Ir.  Flehartv:  “Wasn't  that  about  the  time  that  the 
AVashington  cV  Southern  was  taken  over  by  the  Alunsey 
Trust  Co?” 

The  AVitness:  “They  were  not  taken  over  by  the  Alunsey 
Trust.” 

Air.  Flehartv:  “The  United  States  Trust  or  the  Alunsev 
Trust.  AVho  l)04ight  the  Washington  cV:  Southern?” 

The  A\dtn(‘ss:  “d'he  Alerchants'  Bank.  AVe  do  not  have 
any  disbursements  in  h(‘r(‘  on  ai'count  of  th(*se  ])roj)erties. 
This  is  all  Airs.  Carroll's  personal  affairs.” 

Bv  Air.  Dent: 

» 

“Q.  Airs.  Carroll,  in  her  answers  to  the  interi’ogatories, 
said  that  she  collected  and  disbursed  all  the  rents.”  “A. 
That  is  so,  but  not  necessarily  through  the  AVashington  & 
Southern  Bank.” 

“b(.  1  did  not  say  tlie  Washington  A'  Southern.  I  said 
that  she  said  that  she  also  d(‘posited  in  the  Alunsey  Trust 
Co.”  “A.  AT*s.  1  think  that  thos(‘  books  ai’e  either  in  the 
case  or  certainly  are  available.  Von  mean,  to  show  where 
we  paid  the  bills  on  the  property.” 

“Q.  I  will  be  ])erfectly  frank  to  t(*ll  you  what  I  want.  I 
want  to  check  Airs,  ('arroll's  bank  books  and  the  check 
stubs  with  her  books  of  Account,  to  see  if  as  a  matter  of 
fact  she  did  receive*  and  disburse  all  of  those 
1026  amounts.'’  “A.  That  is  so.  ACe  can  get  a  state¬ 
ment  from  the  bank,  if  we  cannot  find  the  books.” 
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“Q.  I  do  not  want  a  stateinont  from  the  hank.  1  can 
elieek  it,  so  far  as  that  ^oes.  1  will  ask  you  in  that  con¬ 
nection - ” 

Mr.  Kasl)y-Sinith  ( interposini*:) :  “Do  not  get  at  cross 
})Ui‘])oses.  Do  you  uiuh'rstand  that  you  liad  produced  that, 
or  that  you  can  produce*  tliat,  or  what?’’ 

Mr.  Flchartv  tells  me  that  thev  have  never  been  asked 

ft  ft 

for  before. 

The  Witness:  “We*  can  j)re)elue'e*  that,  I  think.” 

Mr.  Fleharty:  “It  was  never  anticii)ated  that  we  should 
go  into  an  accounting  e)f  S  anel  T.” 

Mr.  Dent:  “This  is  not  on  a  ipiestion  of  accounting. 
This  is  testing  the  answers  of  Mrs.  Carroll,  in  view  of  the 
complex  relations  of  Mr.  and  ^Irs.  Carroll  in  linancial  mat¬ 
ters.” 

^Ir.  Floharty:  “And  we  never  attempted  to  introduce 
testinionv  as  te)  that.” 

ft 

Mr.  Dent:  “Xo,  but  you  ])robabIy  regarde'el  that  as  in 
connection  with  the*  accounting.” 

Mr.  Flcliartv:  “Yes.” 

ft 

Mr.  Dent:  “I  am  asking  for  those.  1  want  Mrs.  Car- 
rolFs  e'h(*e'k  stubs,  1  i'cni(‘ml)e*r  vou  saiel  vou  ce)ulel  not  linel 

ft  ft 

the  che*e'ks  themselves.” 

Mr.  Fh*hartv:  “Mr.  (’aia'oll  lias  ali’eaelv  te*stilieel  how- 

ft  ft 

ev(*r,  that  the*  e‘lu*e'k  still)  book  feillowing  this  particular  one 
ce)ulel  ne)t  be  le)cateel.” 

The  Witness:  “In  Mrs.  CarreilFs  ])ersonal  account,  ami 
in  the  jireipeiUy  account.  Mi*s.  Carroll  ought  to  have  the 
ones  whie-h  are  not  alr(*ady  in  this  case,  all  e)f  the  can- 
celleel  chee'ks  showing  eve*rything  that  she  paiel  out  on  the 
preiperty.  ” 

1027  “(J.  Diel  she*  kee‘p  a  se*})arate  bank  account  of 

that !"  “A.  I  think  se).” 

“Cb  That  is  the*  one  W(*  have*.”’  “A.  That  is  Mrs.  Car- 
reilFs  pe*rsonal  ae'e'ouiit,  you  have.” 

“(J.  'riiere*  are*  no  re*iits  in  this.”'  “A.  I  cannot  answer 
that.  I  do  not  know  if  th(*v  are*  in  thei’e  or  not.” 

”(,).  If  I  have*  the*  bank  books,  1  e*an  check  them  both.” 
“A  1  think  that  thev  will  be  available.” 

ft 

.Mr.  Flehartv:  “Anel  1  think  vou  will  also  linel  in  the  rec- 

ft  ft 

ord  that  Mr.  Carroll  has  testitleel  alreaelv  as  the  result  of 

ft 

inquiry  by  you,  that  search  had  been  made  for  them,” 
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Mr.  Dent:  “Checks,  as  I  recollect  it.” 

Mr.  Fleliartv:  “And  check  stubs.” 

The  Witness:  “And  the  book  following’  that  book  can- 

o 

not  be  located.” 

^Ir.  Easby-Smith :  “You  can  get  a  statement  from  the 
bank.” 

Mr.  Fleharty:  “And  we  offered  to  get  a  statement  from 
the  bank.” 

!Mr.  Dent:  “If  this  is  not  in  connection  with  the  rents  on 
the  property,  I  want  the  book  that  shows  the  collection  of 
the  rents.” 

The  Witness:  “On  account  of  the  property.” 

Bv  Mr.  Dent : 

“Q.  Have  you  got  the  checks  and  statements  of  the 
rents?”  “A.  Some  of  them.” 

“Q.  You  have  not  got  them  all.”’  “A.  Xo.” 

1028  Mr.  Dent:  “That  comes  in  necessai’ilv  in  the  ac- 
counting  ])hasc  of  the  case.” 

]\Ir.  Easbv-Smith:  “If  von  want  to  go  into  that  thor- 
oughlv,  I  think  von  should  give  ns  notice.” 

Mr.  Dent:  “1  will  givi‘  you  plenty  of  time.” 

yiv.  Easbv-Sniitli :  “If  vou  want  th(‘  checks  and  state- 

»  • 

nients,  such  as  Mr.  CaiToll  cannot  get,  ther(‘  should  not  be 
any  dilliculty  in  getting  tlu*m  from  the  agent  himself.” 

Mr.  Dent:  “1  do  not  want  to  ])ut  you  to  that  trouble. 
^Ir.  Moebs,  vou  have  been  over  these  rent  statements  with 
Mr.  Carroll,  at  the  time  he  speaks  of.”' 

Mr.  Aloebs :  “Down  to  his  office,  yes.” 

Mr.  Dent :  “In  Itilb  .”’ 

Mr.  Moebs:  “Yes  sir.” 

^Ir.  Dent:  “Wei’e  thev  satisfactorv  to  vou  at  that  time, 

or  did  vou  have  anv  criticism  to  make*  of  them.”’ 

•  • 

^Ir.  Moebs:  “1  think  tiiei'e  wei’e  sonu‘  ex])(‘nses,  such  as 
coal  consumed  on  S  St. — tlno'c*  was  a  <niestion  about  that. 
As  to  the  amount  of  coal  used  on  S  St.  with  regard  to 
heating.” 

Mr.  Dent:  “I  mean,  as  to  i-ents?” 

Mr.  Moebs:  “1  tried  to  check  u])  the  whole  thing,  and  on 
rents  1  think  we  were  ])r(‘tty  well  satisfied  that  he  had  the 
entire  statement  at  that  time.” 
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Tlio  AVitiioss:  “'Wouldn’t  yon  accept  a  cancelled  check 
])ayal»le  to  any  vendor  as  being  evidence  of  having  paid  the 
i)ili  to  him 

^Fr.  Dent :  “Sure.” 

The  AVitnt‘ss:  “  1  think  we  can  get  the  cancelled  checks.” 

^Ir.  Hashy-Sinilh :  “The  checks  are  better  than  the 
Stubs.” 

1029  Mr.  Dent:  “Oh,  sure  thev  are.” 

Mr.  Moehs:  “Some  rents,  as  [  understand,  were 
missing.  For  instance',  the  (’an*oll  Electric  Fo.  occupied 
the  garage'  hack  e)f  the'  10th  St.  ])re)])erty,  anel  there  was  no 
rent  for  that,  anel  that  was  for  a  term  of  several  years,  or 
a  vear,  at  least.” 

Mr.  Dent:  “Was  there  anything  else  in  question?” 

Mr.  Me)ehs:  “I  think  he  hael  a  bookkeeper  in  his  front 
a])a]*tme'nt  e»n  lOth  St.,  ami  I  forget  whether  that  was  ac- 
ceninted  for  e'litirely.  'fhat  was  the  small  a])artment  in  one 
of  the'  loth  St.  apartnu'iits,  ami  one  of  his  bookkeepers  or 
e)ne  e)f  his  e‘m])le)ye's  e)e*cn])ieel  that  apartment.  Then  there 
was  a  qiie'stion  as  to  the  i)ayment  of  bills  or  operating 
ex])e‘nse*s  whie*h  e*ame  in  frenn  the  rents.” 

Mj*.  De'iit :  “I  think  von  hael  better  get  those  all  together 
ami  })nl  tlie'in  in,  and  Mr.  Carnsi  and  ^Ir.  Moebs  can  go 
over  them  anel  let  them  sift  out  anvthing  that  there  is  a 
e[nestie)n  about,  ami  let  the  rest  staml  as  an  account  stated. 
1  have  ge)t  the  be)ok  on  10th  St.,  and  Mr.  Carnsi  and  Mr. 
r^loebs  can  examine  that.  That  was  furnished  this  morn¬ 


ing. 


The  Witness:  “Yon  will  find  in  there  the  rents  of  part 
of  the  e)ther  properties.” 

Mr.  Dent :  “Yes,  1  think  that  book  shows  them  all.” 

Mr.  Easby-Smith :  “Yon  mean  the  other  properties  in 
controversy  ?” 

The  Witness:  “Yes.” 


Mr.  Easby-Smith:  “It  has  all  the  properties  in  contro- 
versv  ? ' ' 

The  Witness:  “Yes.  There  are  some  that  are  not  in 

controversv,  but  thev  aren’t  interested  in  those.” 

•  • 

^Ir.  Carnsi:  “Do  I  understand  that  that  book  shows  the 
total  amount  of  rents  collected  from  all  the  proper- 

1030  ties  in  in  controversv?” 

% 

Mr.  Fleharty:  “Not  the  total  disbursements  as  to 
other  than  10th  St.” 
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The  "Witness:  “Xo,  that  is  shown  in  Mrs.  Carroirs 
book.” 

^Tr.  Fl(‘liartv:  “Yes.” 

« 

Tlie  "Witness:  “I  tliink  lOth  St.,  too,  is  shown  in  that.  I 
think  tlie  (lishursoineiits  are  all  in  that  book,  and  the  re¬ 
ceipts  are  in  this  book,  (‘xei*])! ina'  ooinmission  paid  to  agents. 
Just  tlie  iu‘t  ainouiit  ot*  the  elieek  to  the  agent's  company 
is  shown  in  this  book.” 

i\rr.  Carnsi:  “Hoes  that  book  show  any  i-ent  or  charge 
for  rent  against  yon  for  the  garage  on  lOth  St.?” 

Tlie  Witness:  “Xo.  We  lU'vm-  occupied  the  garage.” 
Mr.  Farnsi:  “I  did  not  <init('  g(d  your  answer.” 

The  AVitiiess:  “I  say  we  never  occupied  the  garage  for 

several  vears  before.” 

» 

i\rr.  ('arusi:  “Xever  occn])ied  it  at  all?” 

The  "Witness:  “Certainly  not.  The  garage  lay  vacant 
up  there  for  mouths.” 

^Ir.  ('ariisi:  “Do  I  uud'erslaiid  that  you  never  occupied 
it  at  all,  M r.  ( 'ari-oll  ?” 

The  WitiK'^s:  “Xol  until  a  shoi1  time  before  it  was  sold, 
and  then  only  in  ])ai1.” 

Mr.  ('aru>i:  “Will  vou  lx*  a  little  bit  more  definite 
about  that  ?  Mdnui  did  you  stop  o('cu])yiug  it  ?” 

The  AVitness:  “I  could  not  toll  vou  that.  I  could  tell 

vou  that  fi’oni  the  rixici’ds  on  l-th  St.  I  cannot  tell  vou 

*  » 

from  memorv.  ” 

Mr.  ('ai’usi:  “How  long  did  you  occujiy  it  before  it  was 
sold.” 

1031  Th(‘  Witness:  “Xot  vorv  long.” 

Ml’,  ('arusi:  “Can  you  make  an  a])proximation  of 
th(‘  numb(‘r  of  months  ?” 

The  Witness:  “Xo  sii*,  not  at  this  time.” 

Mr.  ('arusi:  “Was  it  a  vear?” 

« 

The  AVitness:  “I  would  not  hazard  a  guess.” 

Mr.  ('ariisi:  “Mdiat  book  will  show  that?” 

The  AVitness:  “I  tliink  th(‘  inviuitorv  I'ecord  book,  in 
which  the  storektH^pei*  was  directc'd  to  put  stuff  in  the 
gai’age.  ” 

Ml*.  Hasby-Smith:  “Did  you  ever  occupy  it  as  a  garage 
for  cai’s  ?” 

Th(‘  "Witness:  “Only  for  a  short  tinn*  before  it  was  sold, 
and  subse(iuently  on  a  lease  agreement  with  the  owner. 


y  J 
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Mr.  Eas])v-8milli :  “Witli  the  new  owner?” 

The  AVitnWs:  “Yes.” 

Mr.  ('nrnsi:  “Did  yon  ever  oeenpy  it  as  a  sort  of  a  store 
room  ?  ’  ’ 

The  Witness:  “We  ]nit  srnne  stuff  np  there,  some  seeond- 
liand  maehinery  and  junk  at  one  time,  and  that  is  what  I 
can  .uet  yon  the  record  of.  That  is  the  first  occupation  that 
we  liad  of  it.” 

]\lr.  Darnsi:  “And  that  date  would  appear  in  your  inven¬ 
tory  book 

The  Witness:  “Yes.” 

^Ir.  Easby-Smitli :  “Are  you  going  to  pass  to  another 
subject,  Mr.  Dent  ?” 

Mr.  Dent :  “Do  you  want  to  ask  some  question?” 

Mr.  Kasby-Smitli :  “I  just  want  to  ])ut  on  the  record,  so 
that  the  record  will  be  right  there  in  conn(‘ction  with  it,  the 
facts,  concei-ning  the  (pu'stions  yon  asked  Mr.  (’arroll  as  to 
the  final  intervi(‘W,  and  as  to  tin*  claim  of  15  pco*  cent 
1052  commission  on  Q  St.  and  12th  St.  I  i-efer  to  the  tes¬ 
timony  of  Mr.  C’arroll  at  ])ages  ()5!>  et  seq.,  ni)on  ex¬ 
actly  th(‘  sanu‘  cpiestion.” 

Mr.  D(‘nt.  “IIei’(‘  is  a  mattm*  I  do  not  think  of  anv  con- 
seqiienc(‘,  Mr.  (kirroll,  but  I  will  ask  yon  so  as  to  clear  my 
mind  about  it.” 


Hv  r.  Dent : 

“Q.  In  Ml’S,  (’arroll's  book  account  against  yon,  1  notice, 
for  instance.  May  7th,  1!>15,  rent  for  one*  year,  ir42(),  A])ril 
4th,  lint),  rent  for  one  year,  $420.  AYliat  does  that  re¬ 
late*  to.”'  “A.  'riiat  relates  to  the  Decatur  St.  house, 

which  we  occu])ie‘d.” 

“Q.  She  ])aid  the  re'iit  and  (*harged  it  to  vou?”  “A. 
Yes.'’ 

(Hee*.  SlKS-002:)  The  ('arroll  I’dectric  ('ompany  occupied 

the  re‘ar  buihlinu’  at  714  12th  Str(*t‘t  within  ten  davs  after 

<•  • 

thev  bought  it,  that  is  maintained  a  stock  and  a  certain 
force*  e)f  hands  there*  and  did  business  freiin  that  ])oint. 
d'his  v.as  the*  part  e)f  the*  ])re)pe*rty  that  was  met  i’e*me)ele*lleel. 
They  nneve'el  inte)  the*  new  ))art  in  March.  4'he*y  hael  the‘ir 
opening  elay  March  10  anel  had  been  meiving  in  feer  })er- 
haps  ten  elays  eir  twee  weeks  before. 
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“Q.  You  stated  ill  your  testinioiiy,  as  1  recall,  that  you 
(lid  50  ])er  cent  of  the  work  on  that  l)uildiiii>’  after  Mr.  Moebs 
left  ”  “A.  That  is  ri-ht.” 

“(^).  ^Ir.  Moebs'  payrolls,  Kxhibit  A.  K.  M.  Xo.  4,  showed 
that  his  brotlu*!-  was  in  his  su])(‘riuteiideiice  of  the  work  on 
that  buildiiiu'  for  tlu*  W(‘ek  (‘iidiiiu'  February  ‘JOth,  lOlO,  and 
it  has  an  item  of  March  .‘1,  “ ( 'arjamler  $l27.l20",  with  the 
statenumt  opposite  that  Xeeley,  who  was  the  carjien- 
lOod  ter,  sto))p(‘d  Friday  March  .‘I,  101(5.  Xow,  you  say 
vou  occupied  the  buildine,'  as  earlv  as  March,  1016 f” 
“A.  Y‘es  sir.” 

Mr.  Fa  sbv-Smilh:  *‘()ff  tla*  r(‘cord,  1  inii;ht  remind  vou 
I  have  just  read  the  testimony  and  Mr.  (Mrroll  testitied 
fullv  about  .Mr.  X(‘(‘h‘v  stavine-  tlimw*  and  all.” 

]\Ir.  Dent:  “Well  1  ha\(‘  e;ot  his  admission  to  the  fact 
that  Mr.  .Moebs’  l»rotli(*r  was  on  lln‘  payroll  as  late  as 
Februarv  ‘JOtli,  and  that  iiavroll  shows  itimis  in  F(*bruarv.” 

•  I  •  • 

.Mr.  Fleharty:  “When  was  this  payroll  introduced  F’ 

Mr.  Dent:  “'That  was  th(‘  payi’oll  idmitilied  by  .Mr. 
.Moebs'  brotlu'r. ” 

.Mr.  Fhhiariy:  “I  in'vm*  saw  or  lu'ard  of  it.  I  do  not 
recall  that  at  all.  You  are  in<iuirim;‘  about  the  ])avroll  of 
12th  St.?” 

.Mr.  Dent:  “  5  es.  It  was  t(‘stilied  to  by  his  brotlnu*  and 
l)Ut  in  (‘vidmice. ' ’ 

Mr.  Fh'harty:  “.My  r«*collect ion  was  that  his  brother 
went  on  the  stand  and  yon  rej(‘cted  practic'ally  all  of  his 
testimony,  so  it  b!’on'.i!it  it  down  to  where  it  was  not  any- 
thinn'  in  the  case  1  rom  his  standpoint,  and  lu*  is  the  one  who 
ideiitilied  this,  wasn’t  In*?” 

.Mr.  D(mt  :  “1  do  not  ha\’(‘  any  re<*(»lle('t ion  of  that.” 

.Mr.  h’lehai'ty:  “1  am  sni’e  that  1  ne\’er  cross-e.xamined 
Mr.  .Mo(‘bs  about  tln'sr  thine'>^." 

.Mr.  Dealt:  Well,  ^  on  had  better  look’  at  the  recoi'd.” 

.Ml*.  Fleharty:  “Oi*,  if  that  was  anv  competent  ])roof 
of  this.” 

Mr.  (hii’usi:  “'fhe  actual  iiayi’olls  wcu'e  offeuaal  in  evi- 
(hmee.  ” 

.Mr.  Flehai'ty:  ‘‘lU‘caus(‘  this  aptiaiamtly  is  not  a 
1054  a  jiayroll.” 

.Mr.  D(‘nt  :  ‘‘'rinu’e*  is  a  book  whi(*h  is  pi*oduced  by 
him,  from  which  the.se  are  made  ip) — two  books.  These  were 
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the  payrolls,  and  1  do  not  recall  what  they  showed  on  12th 
St.  lie  testilicd,  as  I  recall,  that  these  were  all  the 
oriu’inal  ])ayrolI  l)(»(»ks  that  he  had." 

The  Witiu*ss:  “He  said  he  threw  the  others  awav,  didn't 
he?" 

^Ir.  Dent:  “Yes.  I  think  ho  said  somethin^:  like  that." 
Mr.  Fleharty:  “AVhat  was  his  name — Dol])h?" 

The  Witness:  “Adol))li,  yes." 

Mr.  Flehartv:  “Whose  haiidwi-itini;’  do  these  ])iiniort 
to  be  in?" 

Mr.  Dent:  “I  do  not  remember." 

Mr.  Moebs:  “That  is  mv  brotlu^r's."’ 

Mr.  Fasbv-Smith:  “Mav  I  call  attrition  on  the  record 

*  • 

at  this  time  to  the  t«*stinumy  ot*  Mr.  ('arroll  at  pa.u*es  Gdl, 
()o2  and  (loo,  coiicerninii’  the  time  that  Mr.  Moebs,  the  plain¬ 
tiff,  left  the  bnildin<:»-,  but  Mr.  Xceley  and  others  remained  ?" 
Mr.  Dent:  “Yes." 

Mr.  Fasbv-Smith:  “So  that  vou  will  have  the  nd’erence 
to  it  ?" 

]\lr.  D(‘nt :  “Yes,  1  remember  it.  AYhat  I  am  i>ettini»'  at 
now  is  not  ])articulai’ly  so  much  the  time  he  hd't,  but  it  is 
the  r(‘lative  proi)ortiou  of  work  that  was  done  on  the  build- 
ine:. " 

The  Witness:  “'fhat  can  best  be  shown  in  the  cost,  can't 
it?'’ 

^Ir.  Dent:  “Xo,  that  is  what  1  am  cominii-  to  now." 

"Q.  In  vour  statiaiuuit  of  cost  of  this  buildiim*.  Defend- 
ant's  ITxhibit  Xo.  .*11,  you  show  in  detail  the  ])aym(Mits 
l()o.j  made  to  the  various  contractors  on  the  buildinu;.  For 
instance,  yon  show  to  the  Johns-Manville  ('o.,  on 
account  of  In^atiiii:-,  :rl4,  takinii*  the  first  it<‘m  after  ])ayments 
to  Mr.  Mo(*bs.  That  was  paid  accordini*'  to  your  bill  of 
Api‘il  2.‘)th,  THb,  but  the  bill  a])pears  to  hav(‘  becai  rendered 

on  tlu‘  11th  (lav  of  Februarv,  now,  there  was  amoin*-  other 

«  •  ‘ 

items  h(‘re  of  the  sam(‘  ehara(‘t(*r,  bills  r(‘nd(‘r(‘d  at  a  i)eriod 
when,  according’  to  tin*  ])ayrolls,  .Mi*.  .Moebs  would  have 
b(‘en  doinii’  the*  work,  and  yet  ])aid  by  you  aftm-  the  time 

when  vou  sav  he  abandoiu'd  tin*  work.  Do  vou  fix  that 

•  •  • 

t‘stimat(‘  of  yours  of  bO  per  c(‘nt  upon  tin'  annuint  of  bills 
you  ])aid?"  “A.  1  lixinl  the  estimate  at  the  tinn*  of  testify- 
inic  upon  my  ixu’sonal  knowledu'e  of  the  ratios  of  what  I 
j)ersonally  did  and  what  Mr.  Moebs  had  done  prior  to  his 
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vacaliiii*',  and  I  sui>;i;ost  that  llio  dollar  and  cent  part  of  it 
will  show  wliotlior  I  am  ri<*’ht  or  wroii"  in  that  50  per  cent.” 
^Ir.  Flehartv:  “1  also  mii»ht  remind  the  Master  that  Mr. 

•  V  T 

Louis  Carroll  and  Mr.  llarrv  Carroll  both  testitied  in  de- 
tail  as  to  the  actual  contracts,  that  they  let  as  the  Carroll 
Co.,  and  which  were  sii]^erintended  by  themselves." 

Mr.  Dent:  “Not  in  detail.  They  testilied  ^’enerally,  as  I 
recollect  it." 

Mr.  Fl(‘hartv:  “Th(‘v  told  von  the  names." 

•  •  • 

The  Witness:  “The  kind  of  the  work  and  the  names  of 
the  ])eo])le,  and  so  on." 

Mr.  l)(*nt  :  “AVell,  I  just  wanted  an  explanation  of  your 
50  ])er  cent.  The  r(‘st  will  work  its(‘lf  out  in  detail." 

“(L  Mr.  CaiM'oll,  in  th(‘  v(M‘v  tirst  conversation  von  ever 
had  with  Mr.  Moebs  l(‘adin.i'-  ii})  to  your  contract,  what  if 
anythini;'  was  said  about  linancin.i;‘  the  ])i‘operties  with 

loans?"  “A.  “Said  bv  whom?" 

« 

“(^).  Hither  on(‘  of  you  or  both." 

103()  Mr.  Fleliartv:  “AVould  vou  mind  lettiim*  Dismukes 

•  t 

read  that  (piestion  ai^’ain?  I  do  not  understand  it 
myself. 

(The  cpiestion  was  thereui)on  rei)eated  by  the  reporter.) 

Ml’.  Hasliy-Smith :  “I  suu’,i>‘est,  with  all  due  respect  to 
the  Master,  that  on  the  testimony  as  already  aiipears,  it 
seems  to  me  not  to  be  a  ])ro])er  (piestion,  and  assumine^  that 
there  is  in  evidence  somethini*:  that  is  not,  my  recollection 

of  the  testimonv  bv  .Moebs  in  this  case - " 

»  «. 

Mr.  Dent  ( interiiosin.e;) :  “You  want  to  limit  it  to  S  St. 
Is  that  what  vou  mean?" 

^Ir.  Hasl)v-Smith  :  “That  is  what  1  mean.  You  made  it  a 
broad  (piestion,  and  you  refer  to  all  of  the  projierties." 

M  r.  Dent :  “All  riuht. " 


Bv  ;Mr.  Dent: 

•> 

“Q.  AVell,  assume  at  some  time  or  other  before  you  and 
^[oebs  made  any  part luu-slii])  arraiiii-ement  at  any  time,  you 
had  a  conversation  which  led  uj)  to  it — now,  T  want  to  know 
if,  in  the  verv  first  conversation  vou  had,  anvthin<>-  was  said 
about  financing  the  property  or  yiroperties  with  loans." 
‘‘A.  The  first  conversation?" 
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“Q.  T  take  it  tlio  first  conversation  was  ])rcliminai‘y  to 
the  S  St.  tleal.*'  “A.  1  do  not  think  tliat  there  was,  for 
this  iH'ason,  that  Moehs,  if  1  reniondtcr  ri^ht,  has  t(*stifie(l 
to  it  lu'fore,  that  he  kiKov  tliat  Mrs.  ('arroll  had  inlno'ited 
some  money  and  as  1  t(‘stiti(Ml  to  it  and  n'peat,  1  say  lu*  a])- 
proached  me  on  the  tlieory  of  his  Ix'iim"  idle,  that  he  had 
located  a  coi’tain  l(»t  oi‘  ha<l  it  called  to  his  attrition. *' 

10d7  “tj.  And  iiothiim-  Vim  think  was  said - ”  “A. 

I  do  not  know.  I  do  not  recall  now  that  I  suii’- 

.iresteil  any  otlim*  pr(>j >o^it ion  than  perhajis  relyinu’  upon 
Mrs.  CaiToH’s  nionev.  j  do  not  recall  aiivtliimr  to  the 

contrarv.  That  i^  in  tin*  veiv  tir>t  convm’sation. ” 

•  • 

Xow,  in  yonr  answei',  at  pam‘  S.  yon  stat<*  that  after 
Mrs.  (’airoll  refn-ed  to  jmrehase  the  (^)  St.  lot  upon  the 

same  tenii>  as  p!-e\  ion>  ventnri*s,  that  >h(*  aii’riMMl  to  huy 

the  h»t.  employed  tie*  plaintiff  t(»  ei’eet  an  apai’tniiMit  and 
to  pay  the  <‘o-t  of  tin*  '^aim*  with  a  reasonahle  hnihh‘r’s 
<*ommi>si(Hi.  with  the  distinct  nndei‘>tandin,i;‘  that  she  d(*- 
sired  said  lot  and  the  apartment  hoiix*  to  1m‘  (‘I’ected  thei‘(‘()n 
as  hei‘  solo  and  separate  pi'operty.  friM*  and  eleai'  ()f  any 
mortiiauc  oi'  oth(*r  litm.  Mow  was  it.  Mr.  (’arroll.  that  in 
view  of  that  statement,  an  ajiplieation  was  mad(‘  after¬ 
wards  for  a  loan  on  tin*  projierty.  if  it  was  to  h(‘  free  of 
mortuayi*  limi ! '  ’ 

Ml*.  l’’h‘harty;  ‘Ahm  say  “Afterwards,"  Mr.  Dent?" 

Mr.  Dent  :  “'V(‘s.“ 

“A.  I  do  not  n'lnemhei*  any  h(‘iim’  ma(h‘  aft(*rwards." 

Mr.  f'lehartv:  “Is  that  in  aeeordanee  with  the  r(*cord?" 

Mr.  D(‘nt  :  “'fhis  is  his  ansW(*r.  that  an  application 
was  niad(*  to  Ikaimaid  Johnson  fora  h»an.  and  1  assnnn* 
that  it  must  havt*  hemi  nnnh*  aftm*  Mrs.  (’ari'oll  an'roed  to 
hny  the  lot." 

Mr.  Mashy-Smith;  “1  r(‘ad  the  testimony  otherwise*." 

.Ml-.  I-J(‘harty;  “1  say  yonr  prmnise  is  wroim-. — The 
]>r(‘mis(‘  that  Mrs.  (’arroll  imnh*  np  her  mind  to  have  this 
free*  and  e-lear  of  any  mortu’aye*.  I  nn‘an.  that  she*  made* 
the*  applie-atiein  afte*!'  she*  made*  np  he*r  mind. 

Mr.  De*nt :  “She*  wenild  imt  have*  made*  an  appru-ation 
feo’  a  1e>an  hc'feere*  the  pre)]»e*rty  was  hoiiuiit,  wonhl 
lOJS  she*?  1  ele»  not  think  that  is  a  viole*nt  assnmiition. 
I  think  the  fact  is  shown  by  the  record.  In  fact, 
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the  testimony  sliows  that  the  application  was  made  after 
tlio  lot  was  jmrchasod.” 

Mr.  l‘hi‘harty:  “I  have  no  doubt  of  that.” 

Mr.  Dent:  “1  asked  him,  if  the  pro})erty  was  to  be  free 
and  clear  of  any  lien  or  mortgage,  why  any  apidication 
was  made  for  a  loan.” 

^Ii*.  Fleharty:  “That  is  just  the  ])oint  where  I  think  you 
hav(‘  a  wrong  assumption.  Von  assume  that  this  answer 
goes  on  th(‘  th(‘ory  that  Mrs.  Carroll  made  this  application 
for  a  loan  aft(‘i-  sh(‘  (l(‘ei(l(‘d  to  hav(‘  it  fi’ee  and  clear  of 
any  mortgage*.  It  do(‘s  not  say  that  at  the  time  she  pur- 
ehas(*(l  th(*  lot  that  she  had  madi*  up  her  mind.” 

Mr.  I)(‘iit:  is  the  answei-,  ‘'Fhe  d(‘fendant  Frances 

F.  Carr(>ll  i’(‘rus(‘d  to  purchase  said  lot  of  ground  u])on  th- 
proposed  agi‘e(*m(‘nt,  hut  otV(‘r(Ml  to  ])nr(*hase  said  lot  and 
to  (‘inploy  tlu*  plaintiff  to  (‘reet  an  a])art(‘mnt  house  on  the 
same  and  to  pay  the*  (*ost  of  same  and  ;ilso  ])ay  the  ])lain- 
tilT  a  reasonable*  build(*r’s  eommission  or  ])rotit,  with  the 
distiiK't  niid(‘rstanding  that  the*  d(‘f(‘ndant  France's  F.  (hir- 
I’eell  el(*sij-e*d  said  lot  and  tlie*  apartnu'Jit  house  to  be*  erected 
the*r(‘on  as  he‘r  sole*  and  sepai’ate  pre)perty,  fre*e  and  clear 
e)f  any  mortgage*  eer  e)tlu‘r  lie*n  aiiel  as  an  inve*stment  anel 
ine'eeme*  ])re)elne‘ing  )>re)])e‘i’ty  eef  he*r  own.’  ” 

Mr.  Fh'harty:  “Let  me*  sngge'st  this.  What  I  am  getting 
at  is,  it  is  wre)ng  te)  ask  Mr.  Carre)ll  that  kinel  e)f  a  ejues- 
tion.” 

Mr.  De'iit:  “He*  e*an  sav  that  he*  eleees  not  know.  I  am 
asking  him  why,  if  Mi’s.  (Mrre)ll  saiel  that  she  was  only  ac- 
epiiring  this  ]H’e)])e*i’ty  free*  anel  e*le*ar  eef  any  moi’tgage,  that 
an  atte*mpt  was  maele*  te)  put  a  le)an  e)r  mortgage  upon  it. 

lie*  e*an  answe*!’  any  way  he  wants  te).” 

1059  Mr.  Fh'hai’ty:  “i  snp])e)se  he*  will  answer  it  accord¬ 
ing  te)  the*  facts.” 

Mr.  I)e*nt :  “  Whv  of  course  he  will.” 


De)  ve)n  nnelei’stanel  it,  ^Ir.  (’arroll.”’  “A.  No,  i 
do  not  fe)llow  yon.  J  elo  not  remember  Mrs.  Carroll  over 
making  an  ai:])rication  for  a  loan.  Does  not  the  testimony 
show  that  Mr.  Meieljs  made  an  a]>plie*atie)n  for  a  loan?” 

1  elo  ne)t  say  that  Mrs.  Carroll  made  it.  I  am  ask¬ 
ing  yon  why,  if  she  agreed  only  to  acepiire  that  ])roperty 
uneler  those  e*e)nditions,  an  aj)i)licatie)n  was  also  made  for 
a  loan  on  the  property.” 


7G0 
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^Ir.  FIclinily:  “Let  ino  (*;!]]  tlii^  ^[aster’s  attention  to 
this,  aial  sim*  il*  this  docs  not  clcai*  up  tin*  n‘(‘or(l.  It  lias 
alreadv  hccn  tcstirn‘<l  to  hv  Mr.  (’aiToll  that  tin*  t.)  Stre(*t 
lot  wa<  jMirchascd  with  the  idea  that  tin*  sanu*  aiTaiii^o- 
niciit  wnnild  he  canied  into  cUcct  as  tin*  S  and  'V  Sti’(*ets, 
and  it  was  jmrehased  hccansi*  it  was  a  cln'aj)  lot,  and  that 
Mr.  Mo(*hs,  niad(‘  an  application  for  al  oan  and  Mi-,  (’arroll 
snh>c(jiicnt ly  to(»k  it  up  with  Mrs.  Carroll,  ainl  .Mrs.  Car 
I’oll  said  that  sin*  would  not  yo  into  tin*  di*al  on  that  basis, 
and  W(‘  (*xplaincd  to  Mr.  Mocl>s  when  Mr.  Mo.*hs  made  this 
deposit,  aflor  he  hijuiylit  tin*  contract  up  and  nave*  tin*  d(*- 
])Osit,  he  (‘Xplaiin‘d  to  Mr.  Moehs  then  that  Mrs.  Carroll 
would  not  140  int<>  the  doal." 

Mr.  ('ariisi:  “W'asn’t  it  tin*  next  dav  aftc*!-  In*  had  dt*- 
]n)sit(*d  th(*  hundred  <lollars  that  In*  hrouuht  up  tin*  con¬ 
tract,  to  .M  r.  ( 'arroll 's  oflie^*.  and  .M  r.  ( ’arroll 's  t(*stinionv  as 
to  his  i-unnin,e:  his  p(‘n  through  that  )»art  of  it 

d’he  Witness:  “1  think  that  wa>  tin*  n(*xt  dav." 

r>v  M  r.  1  )(‘nt  : 

I  will  put  tin*  (|U(*<tion  over,  .Mr.  Carroll.  You 
said  in  your  answer  that  Mrs.  (kirroll  would  not  ac- 
<|uir(*  this  prop<‘rty  (*xc(*pt  ujxui  tin*  distinct  uinh*!’- 
standiny  that  it  was  to  he  fre(‘  ainl  ch'ar  of  any  inort iia,i;t* 
or  otln*r  Tn'ii.  I  am  asking’  >’<*u  why.  in  view  of  that  stat(*- 
nieiit.  Mrs.  (*arroll  did  ac«iuin‘  thi"  prop(*rty.  and  an  at- 
t(*mpt  was  mad(*  to  put  a  lien  upon  it."  “A.  1  do  not  think 
that  at  tin*  tinn*  that  she  kin*w  that  sin*  could  construct  the 
iniprovenn*nts  with  her  own  funds;  that  is,  that  sin*  had  a 
sufti('i(*nt  amount  (d‘  them  to." 

Mr.  kiashy-Smith :  “.May  1  <'all  att<*ntion  at  this  ])oint  to 
the  testimony  of  Mr.  Ralph  l>.  R>arnard.  at  ])ae:c  TtC,  in 
which  In*  states  that  an  application  had  heeii  made*  for  a 
loan,  and  that  Mr.  and  Mrs.  Carroll  and  Mr.  Mo(*hs  W(*re 
in  his  oftic(‘,  and  In*  want(‘d  Mr.  Cari'oll  to  join  Mrs.  Carroll 
in  the  dc«*d  of  trust,  aud  that  Mr.  Carroll  said  that  was  not 
nec(‘ssai-y,  that  it  was  her  j)roperty  and  that  ^Ir.  ^loebs 
was  ])r(*s(*ut  at  that  tinn*." 

^fr.  Fl(*hartv:  “Is  not  this  tin*  record,  ^Ir.  Cent,  that 
Mr.  Cai-i-oll  t(*stili(‘d  that  aft<*r  th(*y  h*ft  the  Barnard 
Johnson  of!i(*i*.  tin*)'  had  a  conversation;  that  he  and  ^frs. 
Carroll  then  decided  that  he  had  enough  funds  of  Mrs.  Car- 
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roll’s  to  erect  the  Q  Street  hiiildin" — don’t  von  recall  that 
testiinonv  ?” 

Mr.  Dent :  “Xo.  My  rc'collecdion  of  the  record  is  that  the 
facts  wei*e  that  Mr.  M()(‘hs  hon.Liht  th(‘  lot,  and  they  went 
to  Mr.  Iharnard  to  niakc‘  the  loan,  and  th(‘  j^apers  were  made 
ont,  and  wIkmi  th(\v  went  th(‘i*(‘,  Mr.  Carroll  rcd’us'cd  to  sign 
the  papers,  and  tlu'  loan  tell  through  for  that  reason,  and 
that  Mr.  and  ^Irs.  Cari’oll  went  tlimv  to  execute  the  ])apers.” 

Mr.  Fhdiai’ty:  “Tluu’e  is  no  (pu^stion  about  that.” 

Mr.  l)(mt:  “That  is  what  I  am  gcdtingat.” 

Mr.  Flehartv:  “Mr.  Fari’oll  tc'stilied  that  aft(‘r  thev  left 

•  » 

Barnai’d  and  Johnson 's  olh(‘(‘,  h(‘  and  Mrs.  Carroll 
1041  talked  it  ovm*  and  deei(h‘d  that  Mi’s.  Carroll  had 
enough  funds  IxJougiug  to  her  to  eriud  a  huilding 
free  and  clear  of  anv  (‘iicunihrance,  and  therefore  did  not 
need  a  loan. 

Mr.  I)(Mit:  “That  still  do(‘s  not  (*xplain  that  statement  in 
the  answers.” 

]\Ir.  Flehartv:  “That  is  argumentative.” 

^fr.  Dent.  “That  is  what  I  wanted  to  give  him  an  op¬ 
portunity  to  explain.” 

Mr.  Fiishv-Smith  :  “Have  vou  the  record?” 

•  • 

Mr.  Dent :  “  I  am  looking  at  it.” 

Mr.  Eashy-Smitli :  “Look  at  ])ag(*  GOo,  Mr.  (hirroll’s  testi¬ 
mony.  JJiat  deseril)(‘s  tin*  purchase*  of  the*  lot  and  the 
cross-out  in  tlu*  nanu*  of  the  she(‘t  and  the  suhstitution  of 
‘Franc(‘s  (J.  ('aiu-oll,’  and  the*  fact  that  ^Ir.  Moehs  ]n'ior 
to  the  change  of  the  receipt  had  himself  made  the  a])plica- 
tion  for  a  loan.” 

^Ir.  Flehartv:  “Ih'cause  it  will  he  argu(*d  that  the  alle¬ 
gation  in  th(‘  answer  is  an  alh‘gation  of  a  fact  as  this  ulti¬ 
mately  is.  In  otlu‘i‘  woi'ds,  the*  re'sult  is  obtained  without 
all  the  details  leading  u])  to  it.” 

Mr.  Carusi:  “May  1  ask  ^Ir.  Can-oil  a  question,  while  you 
are  looking  for  it  ?” 

Mr.  Dent :  “Certainly.” 


Bv  Mr.  Carusi : 

“Q.  'Sir.  Carroll,  do  you  remember  that  visit  ^o  Barnard 
and  Johnson’s  office?”  ^  es  sir.” 

“O.  Xovv  distinctlv?”  “A.  Yes  sir.  I  could  not  forget 

V  *  • 

it  now.” 
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“Q.  Will  yon  state  who  was  ])i*esont?”  “A.  Mrs.  Car- 
roll,  ^tr.  Johnson,  ^Ir.  ^loehs,  I  think,  and  myself."’ 

“(y  'Idint  is  jnsl  what  I  wanted  to  ask  yon  about.” 
1042  “Ai'e  von  williim*  to  sw(‘ar  that  Mr.  !Moel)s  was 
thei’e?"  “A.  To  the  best  of  mv  recollection.” 


r>v  Mr.  Dent: 

“(J.  W»*ll,  have  yon  any  (*x]>lanat ion  to  make  of  that, 
Ml',  t'an-oll.  as  to  why,  if  Mrs.  (’ari'oll  wanted  this  ])ro))- 
erty  as  an  iiiconn*  j)rodncinn’  proiMO'ty.  froc  of  any  niortu'aii'o 
or  lion,  th(‘  attempt  was  made  in  which  Mrs.  ("ari’oll  ])ar- 
ticipat(*d.  to  .u'(‘t  a  loan  on  tln‘  propci'ty.”*  “A.  'The  only 
explanati<m  1  could  have*  of  that  is  that  Mrs.  ("arroll  tlid 
not  kimw  she  ha»l  snfticicnt  funds  (d*  Inn*  own,  and  in  mv 
cn>t(Mly,  to  bnihl  tin*  ])i-op(‘rty,  and  that  was  not  discovered 
until  after  onr  visit  to  Ihirnard  and  Johnson." 

(  Io*c.  JMn.JMl:)  'flu*  Master  calh'd  tin*  witni'ss"  atten¬ 
tion  to  the  statement  in  his  answ(‘r  that  M(M'bs  was  at  all 
times  fully  aepnainted  by  him  with  tin*  i'ec(*i])ts  from  and 
disbursements  on  S,  4',  and  HKh  Str(*(*ts,  and  the  last 
statement  rendered  by  witness  to  Moebs  was  about  June 
\<\  whii'h  witness  in  his  testinnmy  corr(*ct(*d  to  say  some¬ 
time  in  May.  lb*  interrupted  “I  say  that  it  is  about  June 
1st."  'The  Master  contiimed  by  askinu'  him  if  he  ev(*r  ren¬ 
dered  a  statement  to  Moebs  similar  to  the  stat(*ment  hainh*d 
to  Moebs  at  that  meetiim'.  Ills  conns(*l  int(*rrnpt(*d  to  say 
the  witness  had  testirn*d  to  that  ;  had  t(*stili(*d  that  the  state- 
nn*nt  offered  in  »‘vid(‘nce  and  whi(*h  W(*r(*  submitted  to 
Moebs  in  May  wen*  the  second  stat<*nn*nts  Moebs  had  had."’ 

( liCc.  !ni-hlJ:)  Dy  tin*  Special  Master: 

“Q.  At  anv  tinn*  in  tin*  course  of  vonr  conversations 
with  Mr.  Moebs  about  Sti'e(‘t,  and  about  12th  Street,  did 
yon  evi‘r  discuss  and  lix  the  ])ercentau’e  of  commissions  to 
hi*  paid  to  him.”"  “A.  AVe  did  in  advance  of  the 
1(>4J  I  oinmenceiin'iit  of  the  o])(*rations  in  both  casi*s."’ 

What  was  it.”*  “A.  A  r(*asonable  builder’s 

commission.*" 

“Cb  1  asked  yon  if  yon  ever  discussed  any  sjiecilic  rate’” 

“A.  Xo.'* 

Von  never  did.”"  ”A.  Xo."" 

“Q.  AVliv  didiVt  von  do  that,  Air.  Carroll?”  “A.  First 
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of  all,  oiir  coiifidcnco  in  ^Foobs.  This  was  probably 
the  reason  in  tlie  lillli  Sti’eet  ease,  and  my  ])ersonal  con- 
fideiK'e  in  liini  in  tli(‘  (,)  Sli-eet  eas(‘,  and  on  the  statement 
from  liini  that  lie  would  lie  fair  aliont  it.  In  tlie  ease  of  the 
rJth  Street  ])ro])erty,  he  was  asked  the  direet  (piestion  by 
Louis  I),  (kirroll  what  eommission  he  would  eharge,  and 
he  answered  bv  savinii’  tliat  he  would  ehari»’e  a  reasonable 
one.  ” 

“Q.  Yon  stated  in  yonr  answin-  at  pau’e  10,  tliat  from 
yonr  intimali*  knowhuluc*  of  bnildiniL*’  operations  yon  knew 
that  the  demand  foi-  a  lo  ])er  emit  eommission  was  nnnsual 
and  excessive “A.  It  was." 

“(j).  And  yon  rih'iised  to  jiay  it  “A.  That  is  eorrect.” 

“Q.  Xow,  I  ask  yon,  .Mr.  (^arroll,  why,  if  yon  kn(‘w  what 
a  reasonable  Iniilder's  eommission  was,  von  did  not  atirree 
n])on  it  speeitieally  in  advance  with  Mr.  M(H‘bs,  both  as  to 
tli(‘  (^)  and  as  to  th(‘  12lh  Str(‘e{  projiei’ty. " 

Mr.  Flehartv:  “lias  not  In*  answ(*i*(‘(l  that  alrc‘adv  in 

t  « 

liis  pr(‘e(‘dim;‘  answer.'  Didn't  he  say  that  it  was  his  eon- 
lideiiec'  in  Mr.  Moc'bs,  and  so  forth  1'" 

.Mr.  IT*isbv-Smit  h :  “I  do  not  know.  L(‘t  him 
answ(‘r  it." 

3'h(‘  Sp(*eial  .Mast(‘r:  “Odiat  is  all  riylit,  if  In*  wants  it 
to  li’o,  l(‘t  it  u’o."  “A.  1  do  not  know  why  W(*  did  not  ai»‘ree 
to  that  aft(*r  Mr.  .Mo»‘bs'  statcmimit.  1  alwavs  f(*lt  that  ho 
(*onld  not  eliarui*  moi’(‘  than  th(‘  ordinarv  eommission,  but 
that  h(‘  mii;’ht  eharn‘(‘  h‘ss." 

“(J.  Is  it  not  enstoniarv,  in  l)nild(‘r's  t raiisaet ions  of 
that  kind,  to  a^ree  np<»ii  a  builder's  eommission  in  ad¬ 
vance.^"  “A.  I  think  now,  aftin-  (‘X])(‘rien('e,  that  it  was 
enstomary  to  do  a  whoh*  lot  of  thin,L;s  that  W(‘  did  not  do 
at  this  tim(‘." 

Xo.  1  am  askinu'  you  as  to  what  tin*  custom  was, 
wh(‘ther  it  was  not  customary  in  buildinii;  t i*ansaet ions  of 
that  kind,  to  ayr^'e  u])(ui  a  build(‘i‘'s  ('ommission  in  ad- 
vane(‘.'"  “A.  Let  ni(‘  answcu*  from  my  ex])(*ri(*iH‘e.  We 

hav(‘  lots  of  elicuits  wh(»  know  of  our  ability  and  integrity, 
the  ability  and  integrity  of  my  eone(‘rn,  who  authorize  us 
to  do  woi'k  now,  and  commissions  are  not  nuuitioned.  If 
the  commissions  art*  c‘xe(*ssi\'(‘,  th(‘y  will  complain  that 
th(*y  art*  nt)t  ]‘t*ast)nablt*,  in  tht*ir  judgment.  If  they  are 
reast)nable  in  tht*ir  judgment,  tht*y  will  pay  them.” 

‘‘Q.  1  am  asking  you  now,  with  your  knowledge  of  the 
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ti-adt — not  in  yoni*  i)ni‘l icnlar  business,  but  in 
tin*  bnildine’  Irndc — is  it  not  eustomni’y  on  a  cost  ])lus  con¬ 
tract  for  tin*  bnil(l(*i’’s  commission  to  be  fixed  in  advance?” 
“A.  I  should  say  as  a  cnstom,  yi's.  As  a  ii(‘neral  ])ro])osi- 
tion  that  is  so,  \vhci-(*  fi*i(‘nds  ai’c  not  dealin,Li’.” 

(  licc.  IM.'I-IMb:)  lb*  had  t(‘stilied  In*  had  bi*<*n  lookine,’  at 
tin*  1-lh  Slri*(*t  |)i‘o])(*i‘ty  about  two  y(*ars  before  the  ])ur- 
chas(*.  W'ith  I'clation  to  tin*  conti’act  (»f  ])urcliase,  he 
eucsscd  tin*  last  in*e()tiat ions  for  its  ])urchase  bee,’an 
indb  about  a  month  oi*  so  before*  it  was  consumated. 

('oiinsol  for  (h'fcndants  said  In*  thoimht  the  Master 
would  liinl  that  M  i‘.  Louis  (’aiu'oll  lix(*d  that  date  fairly  ac- 
cui’atcly.  'rin*  Mastci*  saiel  “I  do  not  think  that  In*  did.” 
Lonnsol  f(n- eh*fe*ndants  said  Mr.  Louis  Larroll  tcstili(*d  the 
aee'Ut  first  aino'oachcd  him  and  In*  i-(*f(*ia*(*d  tin*  a,H(*nt  to  Mr. 
Ilaii’y  (’ain-oll,  ;iiid  his  (•onns(*rs  i’ccolh*ct ion  was  that  Mr. 
Louis  ('ari'oll  lix<‘el  tin*  elate*.  'The*  .Mast(*i*  re*|)rn*d  In*  did 
ne>t  think  the*  te'stinnmv  she)we*el  vi*rv  de*finite*lv  how  loiii;' 
the*y  W(‘i-e*  in  j)i-e)e-r(*ss.  d'he*  Maste*!'  ask(*el  tin*  witn(*ss  if 
wlnui  the*  ne*ee>t iat iems  W(*i-e*  initiat(*el  th(‘y  we*]*(‘  initiated  on 
the*  basis  ed'  the*  e*xchanee*.  d'ln*  witness  saiel  it  was  his 
re*ce>lle*e*t ion  the‘y  W(*i*e*  ne>t.  Aske*el  if  the*  'rwt‘lfth  Street 
]H'e)|)e*]-ty  was  breumht  te>  him.  In*  saiel  V(*s.  Askeel  if  he 
t!ie*n  sueecste*el  the*  e*xe*hanee*,  he*  saiel  Xe),  it  was  very  clear 
in  his  mind  that  the*  |)i-e>|)(‘i-t y  was  e)ff(*r(*el  by  Warwick  to 
1^.  I),  (’ai’roll,  aiiel  that  an  a.e’e*nt,  nameel  Fren*,  made  the 
e)t’fe*r  e)f  (*xchanLie*  seum*  elays  eo'  wt*e*ks  aft(*r  brinu’in.u'  it  to 
tln*ii-  atte*ntiem.  Aske*el  if  he*  ce)nsulteel  Moebs  about  the 
(‘xchane’e*  in  tin*  be‘einnine*  of  tin*  ne‘e’otiations  or  when  it 
was  ])re)|)e>se*«I,  he*  saiel  In*  eliel  not  think  until  .iust  either 
I’iiiht  afte*r  the*  jeurchasi*  eu-  riii’ht  b(‘fore;  both  his  brother 
anel  himsolf  aske*el  plaint itT  what  In*  tln)Ufi'ht  about  it;  he 
roTtn*mbe*i-e‘el  eli>tinctly  talkin.u’  tei  Moebs  about  it  and  ^[oebs 
t]n>ue‘ht  it  was  a  ee>oel  ]:>ro]iosition.''’ 

( I\e'(*.  ftlbdniL)  Aske*d  what  bields  he  had  on  r2th  Street 
besielcs  Mo(*bs'  he*  answe*r(*d,  “Oh  we  had  a  erood  manv.” 
Askeel  if  he  r(*calh*el  them,  he  querieel  “You  mean  as  a  ,2:en- 
(*r;d  contract e)r."  'fin*  blaster  said  for  the  purpose  of  re- 
moe](‘llinu’  of  12th  Str(*et.  lie  queried  “Do  you  mean  as 
a  e‘e*ne*ral  contract oi*,  or  as  the  several  sub-contracts.” 
Yhe  Mast(*r  res]n>nele*d  “As  a  i*-(*ne*i-al  ('ontractor :”  and  he 
saiel  “no  bid  exce]^t  ^[o(*bs."  Askeel  if  ^loebs  was  a  formal 
bidder,  he  answered  “W(‘ll  we  considered  it  from  him.” 
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Asked  if  tliat  was  tlio  osliniato  of  12th  Street  which 
1040  lie  referred  to,”  he  answered,  “Yes,  Sir;  tliat  is  the 
estimate;  he  made  that  estimate  to  my  hrother  L.  I). 
Carroll  and  myself  in  ])erson.”  Asktnl  if  that  was  the  only 
hid,  he  answered  “'riiat  is  the  milv  hid.”  Counsel  for 
])laintiff  said  he  thon^ht  that  yronnd  had  been  covered. 
The  witn(‘ss  said  Yes.  The  .Mast(‘r  said  ”\V(41  that  may 
he.  I  think  he  mad(‘  it  on  a  wall  with  a  ])iece  of  chalk. 
Mr.  Kashv  Smith  said  “It  was  written  on  a  white  wall  with 
a  lead  pencil.” 

“The  hook  which  he  ]n‘odnced  this  morninii:  showime  re¬ 
ceipt  of  rents  of  the  pi’ojierties  is  the  only  hook  in  which  any 
of  those  entri(‘s  a])])eai,  except  Mrs.  Carroll's  hook.  Ills 
recollection  is  the  ilian  of  ;f271.r)()  in  ^Irs.  (^irroH's  general 
ledger  account,  C.  E.  C.  Xo.  5,  is  for  the  electrical  work. 
The  account,  C.  E.  C.  Xo.  (i  is  not  a  ledger  account;  is  the 
job  account  for  Q  Strend;  that  is  closed  by  carrying  it  to 
the  general  ledger.  That  is  what  th(‘y  call  a  special  cost 
account;  and  th(‘  otlao’  is  what  tlu'y  call  lh(‘  job  ledger. 
Asked  what  the  hln(‘  ])ap(‘r  nu'ant,  h(‘  said,  that  means  it  is 
a  job  account.  4'he  bln(‘  accounts  arc‘  job  ac'c'onnts;  he  car¬ 
ries  that  forwai’d  to  tin*  ginim-al  h*dg(‘r;  and  it  h‘aves  a 
balance  from  which  the  balance  is  cai'ri(‘d  to  the  gcmeral 
ledger,  and  ^^271.7)0  is  tin*  job  account  foi*  electrical  work 
on  (,)  Street.” 

“He  gnarant(‘ed  all  of  .Mi’s.  Earroll’s  invi'stnnmts  made 
on  his  suggestion  or  mlvice.  He  thinks  th(‘  llyrne  and 
Kawlings  notes  were  three  y(‘ar  notes;  thinks  both  had  run 
a  length  of  time  when  In*  took  tlnmi  because  wlum  bought 
more  than  th(‘  fac(‘  was  jiaid  showing  a  iiaymcnt  of  accrued 
interest.  He  cannot  lix  th(‘  (‘xact  dat(‘  he  took  them  over 
from  Mrs.  Eari’oll.  Ask(‘d  if  wlnm  he  took  them  oven’  it  was 
because  of  their  condition  or  his  agreenumt  to  iiKhminify,  he 
said  his  agrcHmumt  to  indeminify  he  said  his  affvee- 
1047  meut  to  iudcHuiifif  her  of  coni’se*,  had  to  do  with  tak¬ 
ing  th(*m,  and  whethm’  oi’  not  otlnn’  ('onditions  ])re- 
vailed  at  that  time  he  was  not  pi’(*pared  to  say  without 
his  records.  His  altemtion  was  calh‘d  to  his  stat(‘ment  in 
answer  to  interrogatory  20,  that  tlK*y  had  no  (md  of  trouble 
collecting  the  intei’cst  until  In*  took  them  oven’,  and  he  was 
askeel  if  he  meant  by  that  he  teiok  them  oven’  in  ce)nsnmma- 
tion  of  his  agreement  to  inelemnify  her,  anel  he  answered, 
“Yes  that  was  so.  Thev  were  taken  over  for  that.”  Asked 
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“and  yon  say  that  was  in  tli(‘  latter  part  ot*  1914  in  this 
same  answer;  lie  r(‘S])on(le(l  “Whatever  I  say  there  I  guess 
1  got  fi-om  my  i-(‘coi-(l. "  AsIumI  “Von  did  not  ])ay  Mrs. 
(hu’roll  foi’  thrm  at  that  tiim*.  Von  held  them  as  an  in- 
dehtedness  of  voni*s  to  h(*r:  Ik*  said  “Ves.*'  Asked  when  the 
]>yrn(‘  nott*  was  foic'closcd,  Ik*  said  Ik*  did  not  remember. 
Ask(‘d  if  it  was  aft(*r  oi‘  befon*  this  suit  was  tih*d,  he  said 
l)(*for(*.  Ask(*d  if  it  was  aft(*r  tin*  (J  Strt*(‘t  transaction  or 

befon*,  Ik*  said  he  could  not  sav  from  memorv.  Asked  how 

•  « 

long  aftt'i*  Ik*  got  it  was  it  forc*ch>s(.*d,  he  said  he  did  not 
know  that.  Asked  wlK*n  the  js'JOO  was  ])aid  on  the  Kawlings 
note,  lu*  said  Ik*  did  not  know,  but  aft(*r  looking  at  Mrs. 
Carroirs  stnbs  said  imnu‘diately  prior  to  Xovember  7, 
1912. 

The  n*nts  from  the  lOtli  Stre(*t  ]n’operty  were  deposited 
in  Ml'S.  (’arrolTs  nann*  and  Ik*  tlioim'ht  in  tlu*  Mniisc*v  'friist 
(’onpiany.  SIk*  ki*pt  an  account  of  all  disbnrscnu*nts  aiul 
of  tin*  n*cci]»ts:  it  was  k(*pt  in  tin*  book  tin*  Mast(*r  g(4  at 
the  olViei*  this  mornini:'.  lie  thinks  tlK*y  W(*ri*  d(*posited  by 
^Ir.  Midlheiiny  as  a  rnh*;  mark(*d  on  tin*  back  as  deposited 
to  Ik*!*  credit." 

He  was  i'(*ft*rr(‘d  to  his  aiisw(*rs  to  interrogatori(*s  Xos. 
.4  and  14.  and  tin*  stat(*m(‘nts  that  the  (*X('(*ss  charges  of 
Mo(.*bs  cari'ied  in  snspi*nsi*  b(*came  a  charge  against  him  in 
tin*  partiK*rship  acconnts.  and  a  connt<*r  cliargi*  by  him 
against  Mrs.  (’ari'oll:  and  was  ask(*d  why  snr])lns 
1948  chari;es  on  S  and  'V  would  lx*  a  charge  against  Mrs. 

(’arroll.  Ib*  answer(*d  because*  thev  W(*re  a  charge 
against  the*  ])rop(*rtie*s.  Ask(*d,  but  Mrs.  (’arroll  had  no 
intt*r(*st  in  those*  prop(*i'tie*s  e'Xe'cpt  for  the*  re*tnrn  eif  the 
meniit*s  sIk*  provi(h*d  for  tin*  purchase*  of  the*  lot,  elid  she*; 
lie  aiiswe'i'ed,  ‘*She*  felt  so.  She*  thought  so.  Who  e*lse*  wonlel 
veni  e*harge*  the-m  to/  Whv  would  von  charge  the*m  to  me/'’ 
.Vske*el  if  tlK*v  would  not  be  a  e*harge*  against  him  and  Me)(*bs 
jeiintly,  if  the*y  we*re*  e*onelne't iiig  a  ]»artnership  as  to  these 
])re)])e*rt ies ;  he*  said  it  elid  not  se*i*m  that  the*y  hael  that  niuler- 
standing,  lx*eanse*  a  long  time*  prior  tee  that  they  wreite  te) 
^loebs  anel  se*nt  Mrs.  ('arroll's  jiromissory  iK)te*s  te)  pay  him 
for  the*  so-e*alh‘el  e)Ve*ragt*s.  Ask(*d  if  it  was  not  e'onceeled 
that  as  to  S  and  4'  Stre*et,  Mrs.  (’arroll's  only  inte*re*st  was 
by  way  of  lie*n  fe)r  he*r  advane'e's,  he*  answe*re*d,  ])lns  the  elivi- 
sion  of  the*  preitits  if  any,  when  sold.  That  was  the  agree- 
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ment  between  ^Irs.  Carroll  and  himself,  and  ^loebs  was  not 
a  party  to  it.  Asked  if  that  wonld  not  constitute  a  charge 
against  him  by  ^Irs.  Carroll,  h(‘  (jneried  “What,  an  agree¬ 
ment  to  give  her  one  half  of  the  ])rorits,  if  any?“  Told 
“Ves,”  he  said  he  wonld  not  sav  so,  whv  should  he  be  re- 
sponsible  for  it.  All  his  i*(‘s])oiisibility  was  that  she  got 
her  money  out  of  any  inv(‘sim(‘nt  she  made.  In  that  ])ar- 
ticnlar  instance  her  investnuMit  was  the  monev  she  ad- 
vanced  to  buy  the  lots.  Ask(‘d  “She  was  not  responsible 
for  the  cost  of  the  building,”  he  answered  “V(‘s,  it  a])i)oars 
she  was  because  the  demand  was  made  on  her  to  ])ay  that, 
inasmuch  as  she  was  holding  the  ]n-operty;  and  she  gave 
her  promissoi’y  notes  to  ])ay  that  exc(‘ss.”  Those  are  the 
notes  enclosed  in  his  hotter.  He  merelv  mentioned  that  to 
show  the  train  of  thought  at  that  time,  d'hat  is  the  wav 
thev  were  all  thinking,  evidentlv.  Mrs.  Carroll  was  to  bnv 
the  lots.  Sh(‘  was  to  furnish  tin*  moiiev  to  (‘r(‘ct  th(‘  build- 
ings,  which  slu'  did  by  signing  tin*  moi-tgag(‘.  Aski‘d,  “Jbit 
not  as  to  the  exc(‘ss:”  Ik*  answer(‘d,  “Xo.  Xow  tlK*i‘e  was 

to  be  no  exc(‘ss  at  the  beginning.  Wc*  did  not  know  of  anv 

* 

excess  until  lat(‘r  on  W(*  had  an  exc(‘ss,  and  I  submit  it  is  a 
})erfectly  ])roper  charge  to  In*!’.”  M  i-s.  Carroll  made  the 
notes  payabh*  to  Moebs.  'Dk*  Cai*roll  Hh'ctric  (k)ni- 
lOTJ  ])any  asked  Mo(*bs  to  (‘udoi'Sf*  those*  not(*s  to  them 
and  th(*y  would  give  him  ei*(*dit  in  his  account. 

Only  half  of  tin*  excess  with  i’esp(*ct  to  lOth  Stri*(*t  was 
credited  to  ^loebs  “because*  then*  we*  hael  a  elilT(*re‘nt  ar- 
rangeme*nt  than  in  any  othe*i*.  Mr.  Me)e*bs  and  mys(*lf  now 
were  in  a  co-i)art]K‘i-ship  to  build  the*  buileling.  We*  starteel 
off  by  })utting  up  one*  half  of  the*  eh'posit  and  then  one*  half 
of  the  nione'V  to  bnv  the*  lots  and  all  sign  the*  note*,  anel 
then  we  ge‘t  a  loan  to  buihl  the*  buileling,  anel  anything  that 
was  an  e*xpe‘nse*  te)  that  ]U'e)pe‘rty  was  te)  be*  e‘e|ually  elivieled 
between  Me)e*bs  anel  niyse*lf.  He*  e'ai’ries  e>ne  half  anel  I  carry 
one  half.” 

(Ke*c.  :)  At  the*  time*  of  the*  linal  ce)nve*rsat ieui  with 

^Ir.  Me)e*bs,  just  be'lbre*  the*  tiling  eef  the*  bill,  the*  e)nly  elis- 
])ute  with  him  was  as  tee  buileh'r's  e‘e>mmissie)n.  Aske*el  why 
Hoebs  was  imt  e-reell‘e‘el  tenitat i\'e*ly  as  in  all  eethei*  matters 
or  creelileel  ahseelute*!”  eeii  the*  beeoks  eef  the*  (‘ai*i’e)ll  Hh.*e*trie 
Co.,  with  the*  anieeuiii  eef  me)ne*y  whie*h  he  claime*el  te)  have 
exijende*d  in  the*  e*re‘ctie)n  eef  TJth  Sti‘ee*t,  the  $8,200;  and  he 
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replied,  ‘‘I  tliiiik  I  have  answered  lliat  by  saying  it  was  not 
ai)proved  lor  ])aynient.” 

Ibit  you  have  just  said  lliat  tlie  only  question  in 

eontrovei’sv  between  vou  was  the  amount  of  the  eoinmis- 

•  • 

sion?"  “A.  In  othei*  words,  we  must  have  settled  that  in 
those  two  items  in  that  bill  that  were  (luestionable.” 

“(j).  Wliy  didn't  you  ))ass  that  to  his  er(‘dit  on  the  books 
of  the  (’an-oll  Mlcetrie  (’ompany/"  “A.  I  should  say  that 
for  the  want  of  time  and  at  tin*  advice  of  Mr.  Kasbv-Smith. 
You  see,  imnu‘diatelv  following- — I  do  not  think  it  was  anv 
lenu’th  of  tinu‘ — imnu‘diat(‘lv  followinir  that  last  talk  with 

^Ir.  Moebs  he  tiled  this  suit,  and  that  is  whv  vou  hud  these 

•  % 

records  as  tliev  are.  Tlu'V  have  never  been  brought — for 
instance,  you  are  s})eaking  of  the  new  building  account;  you 
will  liiul  a  cost  or  job  account  that  has  never  been  brought 
forward  from  that." 

1050  Hv  Mr.  Ha^bv-Smith  : 

•  • 

I  wisli  vou  would  state  more  fullv  exact Iv  what 

V  •  •  • 

you  mean  by  ‘*rpon  tin*  advice  of  Mr.  Kasby-Smith." 
“A.  You  advisi’d  me  at  the  \'erv  outset  not  to  mala*  anv 
entries  to  com})letc  anything;  to  leave  evt'rything  as  it 
was." 

I>v  Mr.  Flehartv: 

•  • 

As  of  tlu*  time  of  the  liliug  of  the  suit “A.  Yes 
sir.  Another  thing,  you  will  lind  in  our  records  from  ex¬ 
amining  tlu‘m,  that  the  job  account  would  not  reach  the  gen¬ 
eral  h‘(U(*r  until  the  end  of  the  V(‘ar  in  sonn*  (*ases.  You 
will  tiud  any  numbei'  of  instaiic'es  of  that  soi-t,  iu  tlu*  Moebs 
account,  wlu*r(*  he  would  not  be  bill(*(.l  until  the  elst  of 
December." 


Dy  the  S}u*cial  Master: 

ddit*!!  this  new  building  account  was  a  job  aci'onut  /" 
“A.  It  is  a  job  account." 

Ilavt*  vou  anv  g(*iu*ral  l(*dg(*r  account  as  to  the  new 
building.^"  “A.  I  do  not  know  that  we  have." 

“Q.  AVill  you  inquire  if  you  have,  and  ])roduce  it  if  you 
have,  because  this  morning  I  was  su])])osing  that  I  had 
gotten  the  general  ledger  accounts."  “A.  I  do  not  believe 
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that  we  have.  But  you  have  a  statement  here  marked 
“Cost  of  operations"  or  something  at  714  r2th  Street.” 

!Mr.  Fh'liartv:  “Cost  of  ereetion  of  l‘2th  Street.” 

The  Witiu^^s:  “Yes,  and  that  is  taken  from  these  various 
accounts.  I  do  not  think  th(‘re  is  a  general  ledger  account 
on  the  cost  of  the  building.” 

He  would  say  that  not  all  of  the  ])lans  of  the  various 
properties  in  (luestion  had  the  name  of  Hr.  Moebs  as  archi¬ 
tect  and  engineei*  and  the  name  of  ^Ir.  West  as  the 
1051  mak(*r  of  the  front  elevation. 

“Th(‘  Mastei*  called  on  him  to  produce  the  loan 
settlement  sheet  for  the  10th  Street  loan.  He  said  it  was 
a  building  association  book  if  the  blaster  would  ac'cept  that. 
The  .Master  said  he  just  wanted  the  figures;  would  have  to 
have  them  for  accounting  puriioses.” 

The  time  ])laintilT  ])ut  his  estimate  on  the  wall  was  not 
the  lirst  tinu‘  witiu*ss  talked  with  him  about  the  remodel¬ 
ing  of  TJlh  Str(‘(‘t.  It  was  some  lime  aftcu*  tin*  ])urchase, 
but  just  how  long  li(*  (lo(‘s  not  know.  Th(*v  moved  into  the 
rear  buildiiiif  right  after  duly  1015,  but  it  was  a  long  time 
after  that  bcroi'(‘  tlu\v  talk(‘d  op(u*ations.  It  must  have 
been  just  b(‘foi‘(‘  tln'V  Ix'gan  o])(‘rations.  He  thinks  it  must 
have  been  in  S(‘))t(inber  1015. 

His  testimony  about  ])reliminai‘y  jxaicil  sketc'hes  does 
not  have  refereiu'e  to  the  Hxhibit  J.  .1.  M.  A.  Xo.  6.  He 
though  he  had  in  mind  some'  he  made  liimscOf.  Asked  if 
he  had  thos(‘.  In*  said  In*  had  not  sc'en  them  in  going  over 
anything.  J.  J.  M.  A.  Xo.  G  was  made  aft(*r  the  building 
was  ado])t(‘d,  after  th(*y  got  the  elevations  there.  That  is 
not  tin*  ])i'(*liminary  at  all. 

d'ln*  Sp(*cial  Master:  “That  is  all  I  want,  .Mr.  (\arroll.” 

.Ml*.  Fasby-Smith:  “1  think  In*  is  prepar(*d  now  to  give 
you  the  date*  of  that  4()-G()  agrc'enient.  You  haven’t  asked 
him  that  this  aft(*rnoon.” 

Tin*  S])(*cial  Hast(*r:  “All  right." 

Tin*  AYitin'ss:  “ S(*])t(‘mber  27th,  1015.” 

Tin*  S])(‘cial  ^lastc*!*:  “And  at  all  tinn*  pr(*vious  to  that?” 

The  Witin*ss:  “It  Avas  .25-1/5  then  and  2/5  to  me  up  to 
tin*  tinn*  In*  (‘nt(‘i*(*d  the  pai*t in*i*ship,  which  was  a  long  time 
])rior  to  any  of  these  matt(*rs." 

F.xamined  by  counsel  for  (U*f(*ndants,  the  witin'ss  was 


49__4445rt 


770 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


asked,  in  relation  to  the  work  done  after  ^loebs  left 
1052  the  12th  Street  job,  to  slate  the  nature  of  the  work 
Moebs'  ])rother  had  been  doini;*  and  (•()ntiniu*d  to  do. 
He  answered,  “Hr.  Hoebs'  brother  was  the  time-keeper 
and  boss  of  the  teams  used  for  excavatinii;  pnr])oses,  and 
I  do  not  remember  seeini**  him  around  the  bnildiim*  after 
^Ir.  Hoebs  left.  There  was  no  need  of  his  Ixmiiu’  there. 
There  were  no  teams,  and  th(‘re  was  only  one  of  Hi*.  Hoebs' 
men  workin^r  there,  and  we  wonld  not  m'lul  iiim  to  look 
after  one  man.’’  The  ^vlaster  asked  connsid  to  liave  the 
witness  lix  the  date,  if  he  had  not  doin'  so.  (’ounsi'l  ri'iiliod 

it  was  in  the  reeord  as  Febrnarv.  The  witness  said:  “'Fliat 

% 

has  been  tixed."  Asked  bv  his  eonnsel  if  he  r(‘('alled  anv 
one  besides  Hr.  Hoebs'  brother  and  Xeelev  nmiainine:  there 
after  Hr.  Hoebs  left;  he  said,  Xo:  there  was  a  man  by  the 
name  of  Joe  Dyer,  laborer,  that  worked  off  and  on  tlu're. 

Fxamined  by  eonnsel  for  ])laintiff,  he  said  that  at  the 
time  Hoi'bs  l(*ft  all  the  work  had  not  liei'ii  done  I'XiM'pt  that 
whieh  wonld  be  done  by  siib-eont raetors.  Ask(*d  what  was 
left  for  a  ui'iieral  (*ontraetor  to  do.  In*  said  with  tin'  c'x- 
eeption  of  tin*  roof  timbers  all  of  tin'  woodwork  of  the 
bnildinii*,  all  of  the  ])lasterinn*  and  tlooriny,  ]>lnmbin<;-  and 
heating',  and  liu’htin.ir,  ulazinu*,  jiaintiim*,  eorniei'  work. 

Some  of  these  were  doin'  bv  snb-eont raet(H’s  and  sonn*  bv 

•  » 

men  “we  onrsi'lves  ('m])loyed.“  Asked  what  that  was  ireii- 
('rally.  In*  said  li^-htiim*  and  In'atiiiu*.  'Pin'  liiditiiiu*  was 
done  by  the  Farroll  Fleet rie  Fom])any.  Ib'atiiie*  was  done 
by  tln'ir  forees.  That  was  not  a  ])art  of  their  biisiin'ss  tin'll, 
blit  has  been  made  so  siiiee.  Paint  ini;  was  jiartly  done  by 
snb-eontraetor  and  ]>aiily  by  day  labor.  He  doc's  not  know 
if  there  is  anvthinii*  in  the  reeord  to  show  how  miu*h  was 

bv  (lav  labor.  The  stairs  and  trimminu*  wt'rt'  done  bv 

•  •  • 

Fineh.  He  is  a  eoiitrai'tor,  rnns  a  mill,  but  he  do('s  not 
think  it  was  done  on  a  detiniti'  ])riee.  FiiU'li  sipx'rintc'inh'd 
the  work  and  used  his  own  workmen.  Part  of  tin'  wood¬ 
work,  floors,  and  tlie  ti'rrazo  floor,  was  done  by  siib-e()ii- 
traetor.  “Hoebs  wa<  to  do  all  this  work  whieh  W('  did  by 

snb-(*ont raet  and  dav's  labor"  after  Hoebs  l(‘ft. 

* 

10o3  "Unit  is  all  a  ii'c'in'ral  ('ontraetor  doi's:  In'  n’oi's  in  and 
snbc'ont raet s  tin'  work  ('xet'])t  thi'  woodwork,  as  a 
ride  (h'jiendini;'  upon  tin'  sidi-eontraetor.  Tln'y  made  tliese 
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subcontracts  aftcu*  M()i‘l)s  \vi‘\ ;  all  that  they  have  state¬ 
ments  luu’e  lor,  all  that  thev  claim  for. 

Hv  Mr.  Dent: 

“Q.  Th(‘re  is  a  h‘tt(*r  liere,  \  have  foi\ii‘otten  the  exhil)it 
number  of  it,  in  which  von  notifv  Mr.  Moi'bs  that  von  want 
to  have  somethiiii;*  to  sav  about  sub-ront ractors.  Do  vou 
recall  that  h'tter.'"  “A.  That  was  in  the  Ix^^’innim*’. ” 

“(^).  That  was  in  tlu‘  Ix'iiinniim-.  Li‘t  m(‘  ask  yon,  with 
that  in  mind,  wto'i*  aiiv  of  thoso  sub-cont I’acdors  workinsr 
after  Mr.  Moebs  left,  contractors  who  had  b(‘en  selected 
by  youT'  “A.  1  think  tin*  ]»lumber.'’ 

“Q.  T  do  not  know  that  th(‘  record  is  ch‘ar  about  this, 
but  it  is  on(‘  thinu’  that  has  Ixmmi  sti(‘kiim’  in  mv  mind  ever 
since  this  cas(‘  b(*nan,  and  I  hav(‘  not  I’cad  th(‘  r(‘(*ord  for 
some  little  tiiin*,  for  several  wcu'ks.  What  was  the  use 
of  ^Ir.  Mo(*bs  leaving*,  as  vou  understood'"  “A.  Mv  im- 
])ression  was  that  it  was  on  account  of  th(‘  I’ld'usal  to  ad¬ 
vance*  him  monev  on  tin*  tilth  St.  bnildiie^-,  as  I  stat(*d,  for 
the  reason  that  he  oW(*d  us  L;i’eatei*  than  that  we*  e)Weel 
him. " 

y\v.  Kasbv-Smith:  “That  is  in  tin*  testimonv." 

•  • 

Whe‘re*u])on  the*  plaintiff,  Joseph  J.  Moebs,  was  recalled 
by  the*  S))e*cial  Masti'i*  and  e'xamiin'd  by  him  as  folle)Ws: 

(I\e*e*.  : )  “(^).  Xow,  .M  i\  Mo(*bs,  1  will  ask  you  that 

(piestion.  What  was  the  (amsc*  of  your  h*avini;’  the 
1054  llMli  Sti‘<‘(‘t  hnildin'4.'"  “A.  1  elo  not  kne)w  as  I 
e*ve*r  h‘ft  it." 

“(^1.  When  elid  yon  e'(*as(*  to  sn))(*rint(‘nd  the*  buildini**  ?” 

1  snperint (‘iided  tin*  eiitiia*  building',  the*  e*onst rue*tie)n 
fe*ature*s  w(‘i-e*  all  sn])e*rint(*nded  by  me.  lly  that  1  mean 
the*  lixe*el  ])ai*ts  ot  tin*  hiiildini;',  which  c<)nld  not  be*  chaiu*’eel, 
sue*h  as  tin*  llooi*  syst(*ms  and  walls,  anel  Harry  (Mrroll 
with  me*.  In*  de'siiiiiated  tln*s(*  ])ai’titions  on  tin*  s(*ce)nd  tloe)r 
anel  ])lae‘ed  them  whi're*  In*  so  (h'siiv'd  j‘oi-  his  oHi^M*  foiv'e*." 

“(^).  \\  he*n  elid  yon  e  e-ase  sn))er\'isiim'.  if  ye)u  e*an  fix  the 
time.'"  “A.  ( )h,  win'll  .Mr.  X('<*ley  was  threiuuli  there. 
Win'll  my  men  Liot  thronyh,  wln*n  the*  buildini;*  was  com- 
plete*el. " 

“(^).  V(ni  me*an  that  yeni  were*  there  as  lorn;-  as  .Mr.  X'eeley 
was  there*.'"  “A.  I  may  not  have  g’one  around  the  build- 
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but  T  was  in  toucli  with  tlio  work  through  my  men  and 
mv  brother.” 

“Q.  When  were  you  last  in  the  building,  it’  you  recall, 
with  r(*s})ect  to  the  time  that  Mr.  Xealey  left?”  “A.  Oh, 
I  should  say  possibly  a  month  before  he  left,  three  weeks 

to  a  month  before  Xealev  left.” 

« 

“0.  What  was  to  be  done  when  you  left?”  “A.  When 
I  left  there,  1  believe  they  were  })artitioniiig  off  the  second 
floor;  that  is,  the  arrangement  of  that  second  floor  for 
offices.  ’  ’ 

“Q.  Xow,  Mr.  Moebs,  look  at  this  exhibit,  J.  J.  M.  Xo. 
G,  and  tell  me  what  those  abbreviations  mean  in  the  front 
])art  here  by  the  doorway,  those  dotted  lines.  What  are 
the  abbreviations  in  those  dotted  lines?”  “A.  They  were 
intended — the  building  was  arranged  that  way,  so  that  we 
could  partition  it  off.” 

lObo  “(^).  I  know,  but  what  is  this  “f  u  r. ”  What  does 
that  mean?”  “A.  1  believe  these  were  furred  down 
later,  'fhen*  were  beams  uiuhu*  that,  and  thev  were  furi’ed 
down  to  make  ornamental  j)laces.  That  was  the  idea  orig¬ 
inally.” 

What  is  this  in  luu’e  (indicating)?”  “A.  Furred 
(lown  to  de])th  of  beams.  I  can  see  what  that  is  now.  In 
other  words,  there  were  no  structural  features  in  this  here, 
as  T  recall  it.” 

“Q.  This,  as  I  recollect  it,  is  what  you  call  the  original 
plan?”  “A.  And  that  was  to  make  space  enough  to  make 
an  ornamental  cornice  on  the  building.” 


Bv  Mr.  Fasbv-Smith: 

“Q.  In  other  words,  the  furred  down  beam  was  furred 
down  from  the  ceiling?”  “A.  Yes.  Th(‘  beams  that  are 
in  thei’e  now  are  not  the  concrete  beams  as  they  stand,  but 
were  furred  down  below  for  ornamental  purposes,  and 
those  lines  on  the  floor  were  meant  to  have  reference  to 
the  beams  oii  the  ceiling  of  the  first  floor.” 

“Q.  And  not  to  anything  on  the  floor  above?”  “A.  Oh, 
that  was  ari*aiiged  so  that  a  ])artition  could  be  ])ut  through. 
That  was  arranged  tor  a  ])artilion,  as  we  started,  right 
through  the  center.” 
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Bv  Mr.  Dent: 

“Q.  Xow,  yon  notice  these  lines  have  (indicating)?” 
‘‘A.  Yes.” 

“Q.  Which  I  take  it  to  l)e  for  doors?”  “A.  Yes,  and 
those  doors  are  about  three  feet,  I  guess.” 

103G  “Q.  Til  is  is  what  1  want  yon  to  tell  me.  Do  those 

slanting  lines  at  the  top  mean  doors?”  ‘‘A.  Yes, 
three  feet.” 

”Q.  AVhv  are  thev  arranged  that  wav?”  “A.  P^or  this 
jiartition  to  go  through,  so  that  yon  could  use  the  two 
doors.” 

“Q.  Is  that  why  they  are  put  on  a  slant?”  ”A.  Ordi¬ 
narily  a  door  is  ])nt  on  a  slant,  to  indicate  a  door.  That  is 
the  coventional  sign.” 

“Q.  How  about  double  doors?”  ‘‘A.  Double  doors 
would  be  put  in  in  the  same  way.  That  is  a  coventional 
design.” 

“0.  Looking  at  Exhibit  J.  P.  II.  Xo.  1,  at  the  bottom 
of  the  ])lan  it  says  “Xote,  b(‘ams  A,  B  and  C,  12  x  24^/^.” 
Do  those  lett(‘rs,  A,  B  and  (\  refer  to  these  letters  A,  B,  on 
these  cross  liiu‘s  (indicating)  ?”  ‘‘A.  Yes.” 

‘‘Q.  And  that  means  that  those  lines  both  ways  are 
beams?”  “A.  Yes.” 

‘‘Q.  A  running  longitudinally  with  the  building  and  B 
and  P  running  laterallv?”  “A.  Yes  sir.” 

Mr.  Easby-Smith:  There  is  a  B  there  (indicating). 

The  Witness:  That  is  an  end  span.  There  is  no  con¬ 
tinuity  there,  and  that  would  require  a  heavier  beam. 


1057  Bv  Mr.  Dent: 

* 

“Q.  They  are  all  beams,  A,  B  and  C?  “A.  Yes.” 

”Q.  And  in  this  original  jKuicil  sketch,  J.  J.  M.  A.  6,  the 
stairway  is  jilaced  substantially  in  the  middle  of  the  back 
(Mid  of  the  room.  In  this  plan  produced  by  ]\Ir.  Healy, 
J.  P.  II.  Xo.  .‘I,  it  is  shown  nearer  towards  the  corner.  It 
looks  to  me  like  a  double  stairway.  ”A.  Yes  sir,  going  up 
to  a  landing  and  then  up.” 

‘‘Q.  Yes.  That  is  substantially  as  it  is  at  present  con¬ 
structed,  exc(‘])t  that  in  the  present  construction  the  stair¬ 
way  going  u])  from  the  first  floor  ajipears  to  be  wider.” 
“A.  Yes  sir." 


774 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


“Q.  Xow,  I  wisli  yon  would  loll  mo  again  about  the 
cliangcs  in  that  and  wlion  tln‘y  W(*i’(‘  mad(‘  and  why.”  “A. 

''riicy  WiU'c  made  this  way - " 

(  I ntorposinii". )  ^^^n  ai\*  lolVin’inu’  to  J.  I\  II.  Xo. 

‘1?"  “A.  Wliatovoi-  lli(‘  nnnil»(‘i-  is,  to  admit  ot‘  the  ])arti- 

tion  to  go  o\'ei’  the  eenl«‘i'  of  the  sloi’(*,  these  stairs  here,  as 
I  recall,  w«*r(‘  |)nl  in  at  soim*  latei*  date,  aftcn*  W(‘  took  out 
these  columns.  We  evidently  took  these  columns  out.” 

“(J.  And  ])ut  in  beams'"  And  put  beams  clear 

across,  and  those  beams  start  back  of  this  end.  That  is 
the  first  beam  o\-ei’  Inu-e  (indicating).  It  do(‘s  not  sh(>w, 
and  then  these  ei'oss  bcam>  conn*  all  across,  and  then  that 
cross  svstem  is  i-eiuforc(‘d  and  the  load  carried  longi- 
tudinally  with  th(‘  building." 

'This  is  .1.  .1.  M.  .\-d.  'riiis  litlh*  sipiare  s]»a(‘(‘  in  the 
middle  indicates  the  columns.'"  “.\.  Yes  sir." 
lObS  “(J.  And  you  say  a  pai’tili»ui  was  !(►  run  t/7/ough 
those  colnmns  clear  back  to  tin*  c*nd.'"  “A.  V(‘s, 

that  was  the  oiuginal  idea." 

“(>.  And  aft(‘rwai’ds  von  sav  this  slo'tch  of  the  stairwav 

V  •  t  • 

was  put  on  this  plan.'"  “.\.  Yes.  .\s  I  recall,  that  stair¬ 
way  was  put  on  aftei’  we  t(M»k  the  columns  out." 

“<).  Aft<u‘  vou  to(»k  tlu‘  columns  out.'"  “.\.  Y(‘s." 

V  • 

.\nd  subst  it  uted  the  beams  .'"  **A.  .\nd  subst  itutiMl 

the  cross  beams. 

“(J.  AVell,  you  luni  b(*ams  Inu'e  in  this  ])lan — cross 
beams?"  “A.  'I'hox*  beams  wei'i*  not  sutlicient  to  eari’v 
the  (‘ntii’(‘  load  from  side  to  side,  those  columns  were 
])ut  in." 

1  s(*(‘."  “A.  .\nd  as  1  I’ecall,  this  slab  was  eross- 

r(‘inforced. "  ^bui  see,  that  e\'ens  down  to  a  lhinii(*ss  of 
the  slab  bv  cro>s-i-«‘inforcing  it  in  this  wav  and  this  wav 
( indicating)." 

As  1  undiu'stand  you,  you  had  in  the  original  ])lans 
columns  with  ci’oss  bi‘ams.'"  “A.  And  longiludinallv." 

"(J.  And  a  ]>arlition  down  through  the  center.'”  “A. 
Yes  sir.  That  is  the  way  it  was  inteiahnl." 

That  is  tin*  wav  it  was  oi-iuinall  v .' "  “A.  Yes  sir.” 

“(J.  Now,  lati*r,  you  took  out  the  columns  and  substituted 
ln*avier  beams  .’"  ‘*A.  Y(‘S.” 

lObP  And  did  away  with  the  i)artition?”  “A. 

Yes:  evervthing  came  out.” 
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“Q.  When  was  this  put  in;  was  it  after  yon  took  the 
columns  out?”  “A.  Yes.  That  was  just  simply  a  tem¬ 
porary  ])lan.  Tlie  idea  was  to  <i:et  the  effect  of  this  store 
from  tlie  front,  and  so  far  as  the  stairs  are  concerned,  they 
could  he  i)ut  anywhere  in  that  space.” 

”Q.  As  I  understand  you,  you  have  three  stages.  No. 
1  is  this  pencil  ])lan,  J.  d.  ^I.  A.-G,  without  the  stairway 
noted  in  the  middle?”  “A.  Yes.” 

“Q.  What  is  this  on  the  corner?”  “A.  That  is  the  stair¬ 
way  going  to  th(‘  second  floor.” 

“(^).  This  is  the  stairway,  is  it?”  “A.  Yes.” 

Th(*n  you  changt‘d  th(‘  plan  and  ])ut  in  this  pencil 
sk(*t(‘h  ])lan  of  a  stairway  in  the  middle?”  “A.  Just  a 
tiuitativc  ])lan  f<u’  sugg(‘stion,  that  is  all.” 

And  then,  hefoi‘i‘  you  nnuh*  the  final  plans,  it  took 
the  form  it  is  now  in  the  final  ])lans.  Is  that  right?”  “A. 
Yes.” 

‘‘Q.  Three  steps?”  ‘‘A.  Well,  the  final  ])lan  is  some¬ 
what  similar  to  this  one,  onlv  that  the  stairs  are  widened 
out. 

“Q.  But  th(‘y  are  in  tin*  same  location?”  “A.  Yes  sir.” 

“(^).  I  am  s])eaking*  now  with  reference  to  the  location  of 
tli(‘  stairway.”  “A.  Yes  sir.” 
lOGd  “(^).  And  not  th(‘  exact  st  laictui'e  ?”  “A.  No.” 

That  you  had  first  this  plan  with  the  corner 
stairway,  this  jxmcil  sk(‘tch.”  “A.  Yes.” 

“(^).  An<l  tlnm  you  changed  the  floor  plan  and  pencil 
sketched  th(‘  middle  staii’way  in?”  “A.  Yes  sir.” 

“Q.  And  then  you  switclu'd  the  stairway  to  the  corner, 
as  it  is  in  the  final  plan,  the  double  stairway?”  ‘‘A.  Yes.” 

“(j).  Am  I  1‘ight?”  “A.  Yes  sir.” 

“(J.  That  is  your  contention  about  the  change?”  ‘‘A. 
1  es. 

”Q.  What  have  you  to  say — I  do  not  know  whether  you 
have  }K‘(*n  askuMl  about  this — what  have  you  to  say  about 
Mr.  ( 'a r roll’s  statement  that  this  proposed  center  stairway 
was  taken  away  on  account  of  the  wall?”  “A.  That  is  a 
mere  matter  of  detail.  The  wall  can  be  cut  back  four  or 
five  or  ten  feet,  if  necessaiy.  Here  is  a  sti*uctural  beam 
coming  across  at  this  point,  and  it  simply  means  to  take 
that  wall  out.” 
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“Q.  This  is  llic  stniotiiral  l)oarn  hero,  marked  ‘‘D”,  on 
tliis  J.  T.  II.  Xo.  oX'  *‘A.  Yes.  That  wall  can  be 
1061  taken  hack  as  far  as  yon  want :  yon  ean  pnt  the  eye- 
hcam  as  fai’  l>a(‘k  as  von  want." 

“Q.  Have  von  anv  reeollvetion,  Hi*.  Moehs,  as  to  whv  this 
stairway  was  ])nt  over  to  one  side.’"  “A.  Yes." 

Hr.  Flehartv:  lie  said - " 


Hr.  Harnsi  ( intm’posiiiL:) :  “Let  him  answei*,  now,  ])lease 
without  any  liel|)  fi’om  anybody." 

“A.  (( ’ont inning) :  I  think  llial  was  to  avoid  the  enttinix 
of  the  wall,  doini;-  that  extra  work  which  I  spoke*  of.  In 
oth(‘i*  woi’ds,  to  take*  an  e*ye*-b.‘ani  from  this  e‘onere*te*  he*am, 
anel  yon  eenild  pnt  the*  stairway  anywhe*re*  yon  ph*ase*el  in 
that  space." 

“Q.  Do  yon  i'e*memlM‘i*  ]>ayiim'  lialf  of  the*  ele])osit  on 
10th  8t.,  “A.  I  do  not  i‘(*nn*mb(‘i-.  “ 

Yon  eh)  not  i’e*nn*mbei‘ "  “A.  1  do  not  i*e*e*all  that 


now 

(Hee.  IHO-bO:)  Mr.  Moebs,  in  lhe*\(*rv  lirst  e'onv(*i\sa- 

tion  that  yon  e*ve*i‘  had  with  Mi*,  (’arroll  about  a  ])ai‘tne*i*- 
shi])  arranu(‘me*nt ,  be*for»‘  the*  ere*e'tion  e)f  S  Stre*e*t,  what  if 
aiivtliini^  was  saiel  about  loans  be*inii-  maeh*  to  tinane'c  the* 
bnilelini;*  e)pe*i*at  ions “A.  It  was  nnde*rstooel  that  we* 
wonlel  ,ii’e*t  a  loan,  if  possible*,  and  ])nt  the*  bnildiims  ii)),  but 
as  to  the*  financini:'  of  the*  bnildinu’  I  was  neet  inte*resteel. 
That  wasn't  my  pai’t  of  the*  work  at  all.  All  1  hael  to  eh)  was 
the  bnilelinii’  ope‘rations." 

I  eh)  not  know  whe‘the*i*  this  has  b(*en  ('ove*r(*el  e)r 
not,  but  it  won't  take*  but  a  minute*.  \Vii(*n  did  .Mi*.  (Mi*roll 
S])eak  to  yon  about  the*  e‘Xe'haim*e*  of  Stre*e*t  for  I’Jth  lirst, 
if  yon  re‘me‘mbe*r "  “.\.  \Ye*ll,  that  was  brone’ht  ii]) 
10()l2  at  the*  time*  the*y  we*re‘  ne‘u*e)l iat imr  feer  the*  ))rope‘rty." 

“(,).  Defeire*  the*  ])ni*e'hase* "  “A.  I)e*fe)re*  the*  ])nr- 

chase,  ves.  I  was  ce)nsnlte*el  as  te)  the*  aelvisabilit v  of  mak- 
imj:  the  eleal  bv  Hr.  llarrv  ('arre)ll." 

I  eh)  not  kne)w  whether  yon  have  ])e*e*n  askeel  abeent 
this  or  not.  Diel  yon  e*ve*r  see*  any  re*nt  state*me*nts  from 
Hr.  Carreell  exee*])t  theese*  wliie-h  we*re  submit te*el  te)  yeen  in  the* 
last  e'e>nve*rsat ie)n  ye)n  hael,  just  be*fe)re'  the*  suit  whie*h  yeen 
have  testifieel  to?'’  “A.  Xo,  I  never  saw  any  exce])t  theese* 

which  he  took  np  in  his  eeflice,  befe)re  the  suit  was  fileel.'’ 
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as  lliat  the  first  time  you  over  had  a  statement 
submitted  to  vou?"  “A.  It  was  not  submitted  to  me  in 
writiii,!*-  lhor(\  He  liad  tlie  statenuoit  tliere,  lait  it  was  not 
submitti‘d  to  nu‘,  I  have  never  liad  one.” 

‘‘Q.  And  tliat  was  tli(‘  first  time  you  ever  saw  one?” 
“A.  Tliat  was  the  tirst  time  I  (‘ver  saw  one,  yes.” 

“(j).  Hr.  Hoebs,  wlio  o])ened  tlie  tirst  conversation  you 
ever  had  about  this  joint  buildini>’  operation?”  “A.  Mr. 
Carroll  a])])roached  in(‘  and  told  me  that  his  wife  had 
some  funds  whieh  sh(‘  would  lik(‘  to  ])ut  into  some  build- 
in<*'s,  and  that  was  tln^  conuneiicenient  of  tin'  n(‘i;‘otiations 
for  a  part n(‘i*ship. " 

“Q.  And  wIkmi  was  that  with  resjiect  to  the  buildini*;  of 
S  St?”  “A.  Tlnit  wa.s  lud'ore  we  bou,L;-ht  the  S  St.” 


How  loni;’?”  “A.  It  may  have  been  that 
lOGd  whil(‘  th(‘r(‘  was  a  lot  submitted  to  me  for  purchase 
on  S  St.,  (‘itlnu*  to  him  or  to  niys(‘lf,  that  that  (pies- 
tion  cam(‘  up,  but  it  was  b(‘for(‘  th(‘  lot  was  juirchased,  some 
time  lK‘for(‘  tin*  lot  was  pnrchasi'd.” 

What  I  am  specifically  iinpiirini;- about  is  who  opened 
th(‘  jiroposit ion. ”  “A.  Mr.  Carroll.” 

“Q.  You  or  h(*?”  ‘‘A.  Mr.  (Mrroll.” 

“(j).  You  are  jiositivc*  about  that  ?”  “A.  Y(‘s.” 

Ask(‘d  th(‘  usual  buildine,’  season;  he  said  th(‘v  have  been 
building'  ri,e-ht  through  tin*  year  lu'n*,  but  ordinarily  wluni 
they  have  a  bin‘  aiiartineiit  hous(‘  they  try  to  ect  it  r(‘ady  for 
October  1st,  that  is  in  ))i‘(‘-wai‘  tim(‘s,  and  th(‘y  b(‘nin  it  in 
March  or  Ajiril,  somewluuH*  alon.i*’  there. 

“(,).  Mr.  Carroll  or  tlu'  Carroll  Klectric'  Co.  ])aid  you  in 
Xov(*nib(‘r  and  danuarv,  Xov(*mber  of  Iblb  and  Janiiarv  of 
1 91  f),  $2, .*>()()  on  account  of  the  12th  street  construction.  AVas 

there  anv  d(*niand  made  bv  voii  for  further  monev?”  “A. 

«  •  «  « 

That  was  in  danuarv?” 

”(}.  II(‘  ])aid  yon  in  X"ovember  $1,.‘100  and  in  January 
$1,000 — January  7th,  1910.”  “A.  I  b(‘lieve  I  re(piested 

that  we  uet  all  of  our  accounts  strai<>'hten(‘d  out  some  time 
after  that.  You  see,  these  excesses  were  due  me.” 

“Q.  T  will  put  it  a  little  differently.  AYas  tliere  any  con- 

troversv  between  vou  and  Mr.  Carroll  about  his  failure  to 

«  • 

})ay  you  money  on  12th  Street  ?  You  h(*ard  him  testify  here 
a  monumt  a,i*'o. ”  “A.  Yes.  1  believe  that  T  made 

1004  some  re(piests  after  that  was  ])aid  to  me,  and  that 
was  continued  along  until  the  time  we  had  that  final 
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se.'^sion,  at  which  time  1  tried  to  g*et  liim  to  adjust  the  whole 
alTair. " 

V<ui  m(‘a]i  tlie  final  session  he  has  tc'stified  to,  just 
before  tlu‘  bill  was  filed  “A.  Before  the  bill  was  filed, 
ves  sir." 

“(J.  I  am  iiujuiriiig*  jiarticularly  now  while  the  construc¬ 
tion  was  noine-  on,  was  there  anv  controversy  b(‘tween  vou 
about  his  not  luivini;-  vou  moii(‘v  on  12lh  Street  while  the 
const laietion  was  eoin/  on.’"  “A.  I  do  not  recall  that." 

lie  has  no  knowledu'e  about  tlu*  eharging  of  this  .^2,‘>00 
in  a  special  account  aii’ainst  him.  Ask(*d  the  custom  in  the 
bnildei’s'  trade  with  res])ect  to  a  builder's  (‘omniission  on  a 
cost  ])lus  basis:  was  il  oi-  not  usually  lix(‘d  in  th(‘  contract; 

h(*  answered  it  has  to  he  fixed  in  advancin  He  could  not  sav 

• 

whether  the  j>lans  for  all  tli(‘  ])i‘o|)ert ies  shoW(‘d,  as  in  the 
12th  Str<*et  case,  his  name  as  archit(‘(*t  and  tniginein’  and 
C’laughton  West  as  the  d(‘sign(‘r  of  the  front  eh‘vation. 

( )n  ci*oss-(*xaniinat  ion  by  couns(‘l  for  defendants,  plain- 
tit’f  testili<*d  as  follows: 

(  K’ec.  !>.')( )-!),")7 :)  'fhe  usual  commission  of  a  biiihh'r  on  a 
cost-plus  contract  in  l!)ld  to  linb,  as  far  as  h(‘  km‘w,  was 
about  Bt'.  bnihh‘i*'s  p?‘otits,  that  is  sinijily  for  tlu*  putting 
up  of  the  hnildine’.  It  was  cust<miary  in  tliosi*  cases  to 
hav(*  tlu*  contract  in  writinii’:  and  tlu*  amount  of  tlu* 
commission  fixed  in  tlu*  contract,  'flu'n*  was  no  written 
contract  h(*tw(*(‘n  him  and  ('arroll  conc(‘rning  tlu*  i*r(*ction 
of  any  of  tlu*s(‘  hnildings. 

lb*  diil  not  la'nu'inher  ])aying  tlu*  on(‘-half  of  tlu*  oi’iginal 
d(*]>osit  on  the  pui‘(‘has(*  of  10th  Str(‘(*t.  lb*  r(*nu*m- 
lObb  bei*s  theia*  was  a  note*  given  for  tlu*  ])urchas(*  ])rice; 

he  thinks  lu*  was  tlu*  mak(‘r  and  (’arroll  was  tlu*  (‘ii- 
dorser. 

I  pr(‘sunu*  with  tlu*  uiuh'rstanding  that  you  W(‘r(*  to 
])ay  half  of  that  note.’"  “A.  If  it  did,  it  was  an  accommo¬ 
dation." 

An  accommodation  for  ?^Ir.  (’arroll?"  “A.  Yes,  as 
I  recall  it." 

“Q.  Why?"  “A.  Because  he  was  to  linance  all  of  these 
buildings.’*' 

“(j).  Well,  was  it  your  understanding  that  he  was  to  pay 
all  of  the  purchase  price  of  the  cost  of  the  10th  St.  prop- 
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orty?”  “A.  AVoll,  if  iuiytliino-  (liiToront  was  done,  in  that 
(‘as(\  it  was  sini])ly  as  an  ac'commodation,  wliatovor  it  may 
have  1)0011.  lt‘  there  was  aiiytliiiiu’  (‘Ise  a‘4'reed  ii})oii,  as  I  re- 
(*all  it,  it  was  just  simply  an  ai'eommodatioii,  and  T  do  not 
riH'all  au’iHHMii.i*’  to  pay  halt*  ot*  it,  bei'anse  I  did  not  ])ay  any 

of  the  not(‘s.  I  nsnallv  iiav  rnv  notes  when  I  make  them 

»  1  *  • 

and  au'r(‘e  to  do  it.” 

Was  the  arranii’ement  as  to  the  lOtli  St.  ])roperty 
this,  wliieh  I  will  outline,  that  yon  and  Mr.  Carroll  were 
to  ])nrehase  tlu'  lot,  that  yon  were  tlnni  to  seeiire  on  the  ])ro])- 
erty  after  yon  ])nrehas(‘d  it  a  hnildine,-  loan,  which  hnildim*’ 
loan  would  1)(‘  for  tin*  ])nr])os(‘  of  ])ayini»‘  tin'  cost  of  the 
eriM'tion  of  th(‘  hnildiiiLi’,  and  that  1h(‘  pro])erty  would  bi'lon.i*; 
jointly  and  (‘(pially  to  yon  and  Mr.  Carroll,  and  upon  a 
sale,  after  jiayinu'  tin*  bnildine,’  and  loan,  or  allowing;'  for  it, 
yon  W(‘r(‘  to  divi<h‘  (Mpially  b(‘tw(‘en  yon  any  ])rolits  arisinii: 
out  of  tlu‘  transaction.^  Was  that  vonr  iinderstandini!:?” 
“A.  AVe  W(‘r(‘  to  divide^  tin*  ])rofits,  yes.” 

'riiat  was  yonr  nnd(‘rstandin,<»- ?” 
loot)  The  Sp(‘cial  .Mastin’  ( int(‘r])osin'4)  :  “He  said  ‘we 

wer(‘  to  di\'id(‘  tin*  profits,  y(‘s.’  ” 

1)V  ('onnsi'l  for  (h'finidants : 

“(^).  Xow,  1  will  ask  yon.  nd’i'rrinu’  to  iny  whoh*  (piestion 
whetlno’  or  not  that  was  vonr  airr(‘(‘m(‘nl  coiu'erninn’  that 
10th  St.  ])ro])(‘rty  .^”  “A.  I  b(‘li(‘ve  Mr.  (Mrroll  said  he 

(‘onld  i;’et  a  loan  on  tin*  Olth  St.  pro])crty,  and  did  ,i»’et  it 
from  tin*  bnildiim’  association,  bnt  tin*  tinancinii'  of  the  bldu:., 
I  beli(‘V(‘,  beyond  that,  as  I  recadl  it,  was  for  Mr.  (Mrroll  to 
tak(‘  carc‘  of  it,  and  anvthinu’  that  I  mav  have*  doin;  was 
simply  in  th(‘  natnn'  of  an  accoininodation.” 

“().  TIkmi  von  did  not  nnd(*rstand  in  tin'  transaction  that 

V  < 

yon  W(‘r(‘  r(‘S])onsibh‘  at  all  for  any  poi’tion  of  tin*  ])nrchase 
])ri('(‘.’”  “A.  I  b(‘li(*V(*  all  that  was  doiu*  was  simply  for  me 
to  make  that  note  as  an  accommodation,  which  was  the  ])nr- 
chase  price  of  the  lot.  Yon  mean  the  ])nrchase  ])riee  of  tlie 
lot,  1  snp])os(‘.^” 

“(^).  Xo.  That  does  not  answer  my  question. ”  “A.  You 
mean  the  ])nrchas(‘  pi’ice  of  the  lot  and  tin*  bnildini^  and  the 
entii’e  o])(*ratio]i  ?” 

Yes.”  “A.  Xo,  1  was  not  to  do  it  further  than  to 
take  care  of  the  buildiip^’,  and  half  of  the  profits  were  to  be 
my  gain,  if  there  were  any. 


? ) 
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“Q.  AVlial  iiiulorstandin;^’  was  tla'ro  as  to  who  would  pay 
for  the  ox('(*ss  cost,  if  any,  over  and  above*  tin*  amount  ])ro- 
cnr(‘d  as  a  hnildini*’  loan?"  “A.  T  l)(*li(‘vo  in  the 
1007  10th  St.  ease,  that  was  to  Ik*  ahsorhod  hv  the  rents. 

TIk*  r(‘nts  w(‘r(*  to  take*  care  of  that.  The  excess  costs, 
whether  the*  e‘xce*ss  was  charued  to  me  or  charii'ed  to  Harry 
Cai'roll,  or  in  wliat  form  it  may  have*  been,  tlie*  e*xcess  was 
to  be  absorb(‘d  l)v  tlie*  n‘nts.  Tlie‘re*  was  to  be  nothinu;  taken 
out  of  it  in  tin*  way  of  r(‘nts." 

“(J.  And  that  transaction  to  tliat  (‘xt(‘nt  was  elifferent 
from  tile  )H’(‘i*edin‘4’  transaction?"  “A.  I  think  to  tliat  ex¬ 
tent  that  was  diff(*rent,  so  far  as  the*  re*nts  jiayinn’  foi*  the 
excess  costs." 

“(j).  Do  yon  r(‘call  what  the*  e‘xce‘ss  cost  was  over  the 
$ir),000  bniidinii-  loan  on  iMtli  St.  ?"  “A.  1  think  that  bnild- 
inii‘  and  ea’onnd  was  sennewln're  around  silS,()()() — 
or  .'rls.i?i)l),  somethinii'  like*  that,  tin*  uronnel  and  all.  1  am 
neit  ])ositiv(‘  of  that,  but  1  b(*li(‘V(‘  that  is  about  the  tiii’iire*.’’ 

“(J.  When  did  yon  havi*  tin*  iinde*rstandinu’  with  Mr. 
( ’arroll  that  tin*  I'ents  W(‘r(‘  to  taki*  care*  of  the*  e*xe*e‘ss  e*ost  ?’’ 
“A.  ( )h,  that  was  take*n  e*are*  eif  whe*n  we*  teiok  the  eh'al  ii]), 
as  I  i*e‘e‘all  it." 

“(^).  'File*!!  whe*n  you  first  took  the  ele*al  U]),  the  iineler- 
staiieliiiii*  was  that  .Mr.  (Mi’re)ll  weinlel  biiv  the  lanel  anel  have 
it  e‘h*ar,  that  yon  wonlel  the*n  se*e*nre  a  builelinu'  leian  feir 
sunicie*nt  te)  jiay  the*  e'ost  of  e'onst met iem,  anel  that  if  there 
was  any  e‘Xe*e*ss  e)f  e*e)st  e)f  e*euist riie-t iem  e)ve*r  the*  Jrir),0l)(),  that 
was  te)  be  paiel  e)ut  eif  the*  re'iitals?"  “A.  Out  of  any  rent 
we*  may  have  had." 

“(J.  Daiel  te)  you?"  ‘‘A.  Oh  uo." 

Daiel  te)  wlmm  ?"  “A.  We*ll,  1  was  !i;oing  to  ^et  ereMit 
fre)m  the*  Oarre)ll  Kh'e'tric  Oe).  for  the  exce*ss,  anel  they 
10f)S  we‘re  to  iie*t  the  rentals,  whie*h  thev  eliel.  Thev  took 
all  the  rentals.  I  ])resume  Mr.  Oarroll  e,-ot  themi  all, 
or  his  wife*  fe)r  him. 

“(^).  Then,  in  effee-t,  you  were  to  i*’et  paiel  for  the  excess 
cost,  that  is,  orii:‘inally  hy  the  Oarre)ll  Klectric  Oo.,  they  to 
be  re*imburs(*el  out  of  the  rentals.  Ts  that  correct?”  “A. 
As  I  recall,  that  was  the  arrauirement.” 

‘*Q.  Anel  that  was  a  elefmite,  e'lear  arraniLrement,  before 
the  ])ro])e*rty  was  ])ure*haseel,  was  it?”  “A.  1  believe  that 
was  the  arrangement,  all  except  this.  There  are  some  other 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


781 


details  that  came  in  there.  That  was  some  rents  due  on 
S  St.  and  T  St.,  botli.  There  had  been  no  accounting  given, 
and  all  tlie  rents  were  to  beloni>’  to  the  10th  St.  Thev  were 
accumulated — net  rentals  above  operating  expenses.” 


Bv  ^Ir.  Dent : 

”Q.  Do  T  understand  the  question  and  answer  there  to 
relate  to  the  Carroll  Electric  Co.  You  mean  the  Carroll 
Electric  Co.  or  Mr.  Carroll.”’  ”A.  I  had  had  nothing  to 
do  with  the  Carroll  Electric  Co.  1  had  dealt  with  Ilarrv 
Carroll  entirelv.” 


Bv  ]\Ir.  Easbv-Smith: 

»  ft 

”Q.  You  did  expect  to  receive  these  ])ayments  from  the 

Carroll  Electric  Co.  bv  means  of  credits - ” 

Mr.  Dent  (inter])osing) :  “Xo,  lie  says  Mr.  Carroll.” 
^Ir.  Easby-Smith:  “I  am  g(‘tting  back  to  what  he  has 
testified  on  that,  Mr.  Dent,  to  see  if  my  nnd(‘rstanding  is 
correct.  Mr.  Dismnkes,  ri‘ad  my  (iin'stion  as  far  as  it  had 


gone. 


>  J 


(The  reporter  read  as  follows:) 

”Q.  Yon  did  exjiect  to  receive  tliese  ])ayments  from  the 
Carroll  Electric  Co.  bv  means  of  credits” - 


Bv  Mr.  Easbv-Smith: 

ft  ft 

(Continuing:)  — on  accounts  whicli  yon  owed 
10(19  the  Carroll  Elect I’ic  (’o.,  and  the  (’arroll  El(‘ctric  Co. 

would  be  reimbni’sed  out  of  the  rents  on  the  10th  St. 
or  other  ])roi)erties.  Is  that  corr(‘ct  Is  that  what  you 
mean  by  your  ])r(‘vious  answio'.”’  “A.  AV(*11,  when  I  bring 
in  th(‘  Carroll  Electric  (’(>.,  I  had  no  (healings  with  the  Car- 
roll  Electi’ic  Co.  1  sim])ly  (hailt  with  Harry  (’arroll,  and  I 
considered  Harry  Carroll  jii’actically  th(‘  Caia*oll  El(‘ctric 
(’o.  Any  rents  that  w(‘i'(‘  to  coni(‘  in  W(‘re  to  b(‘  paid  him 
to  take  care  of  this  (‘xc(‘ss  (‘ost.  Th(‘v  would  take  care 
of  the  excess  cost  of  this  building.” 

“(^).  When  did  you  hav(‘  tla*  uii(h*rstan(ling  with  Mr.  Car- 
roll  that  yon  would  make  the  not(‘  upon  which  ])nrchase 
j)i*ice  was  i*aised  mei*ely  as  an  accommodation,  and  that  he 
was  going  to  stand  the  whole  cost  of  the  ])urchase  price?” 
“A.  I  believe  that  was  about  the  time  we  were  negotiating 
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for  tlio  lOtli  St.  lots.  1  can  fix  tliat  by  tlio  time  it  was  i)ur- 
cliascd." 

Well,  1  am  not  askiiiir  for  a  date*.”  “A.  Xo.” 

“(b  AVas  it  b(‘for(‘  von  actnallv  boiiLrht  the  lOtli  St.  lot 

V  •  •  > 

that  yon  had  that  niKhn’slandinir  with  him  “A.  That  was 
b(‘foi’(‘,  ves." 

“(J.  Then  do  1  nnd(*rstand  that  nnd(*r  the  ari-amrement 
as  to  the  loth  St.  ])i‘o])eiiy,  Mr.  Carroll  was  to  do  all  the 
tinancinir,  pay  f<n*  tin*  l(»t,  and  to  ]>ay  yon  any  (‘xci*ss  of 
cost  over  the  buildiiiii’  loan  and  look  for  his  own  reim- 
bnrsi'nuait  to  any  prolits  acci’ninu’  out  of  the  I’ents'  Was 
that  the  nndei-staiulinu’ “A.  ()r  the  sah‘  of  the  prop- 
ertv.*' 

Or  tlK‘  sale  of  the  ])ro])(‘rty “A.  Yes." 

“(C  So  that  lu‘,  nndm*  that  arramrenuait  as  von 

V  i  • 

1070  understood  it,  took  all  linancial  I'isks'"  “A.  lie 
took  linancial  i-isks  in  all  the  bnildinu's,  not  only 

10th  St." 

“(J.  And  yon  took  nom*.'"  “A.  As  I  hav(‘ said,  1  had  no 
linancial  oblii;-at ions  to  these*  buildiim’s. " 

“(J.  In  nolle  of  tlH*m  W(///ti‘Ver "  “A.  Xo." 

“(J.  In  othei-  words,  under  tin*  arraimH'inent  as  yon  nnder- 

stanel  it - "  “A.  (Interposing.)  1  heli(‘V(‘,  thonyh  that 

1  did  have  to  take  a  lo>s.  1  (‘aiimn  rc*('all  all  of  that.  If 
tln*ri‘  was  a  loss,  1  ln‘lieve  1  had  to  share*  a  jeart  eef  that  leess." 

1 11  what  ImileiiiiLi- was  t  hat  “A.  1  f  the're  was  a  hiss 
in  the*  sale*  e>f  the*  biiileliiiu’,  if  any  hnilelinu’  was  seelel  aiiel  it 
diel  neet  briny  a  jireelit,  as  1  nnele*rstanel  it  1  was  obliyateel 
feer  enie*  half  eef  that  leess,  ill  any  buileliiiys  which  we*  put  up. 
That  ele)e*s  ne>t  apjely  te)  any  part ie-idar  biiihliny. " 

Whe*ii  was  that  nnele*rstaneliiiy: /"  “A.  ()h,  that  was 

in  the‘  be*yiiininy.  If  it  was  neet  nnele*rste)e)el,  1  fe*lt  it  was 
a  meeral  eebliyatieeli,  be‘canse‘  1  cemlel  lieet  e*Xpect  te)  take  olU* 
half  of  the*  ])rolits  aiiel  neet  stand  any  h)ss(‘s." 

Hilt  exce*pt  feer  the  ])e)ssibility  of  losses  in  the  event 

of  sale*,  voii  steeexl  lie)  risk  e)f  le)ss— was  that  ve)iir  iiiieler- 

•  • 

staneliiiy:.’"  “A.  We‘11,  te)  linally  se'tth*  e)iir  ce)ntract  obliya- 
tie)n,  we*  woiilel  have*  te)  se*ll  the*  buileliiiys  te)  y:e*t  whate*ver 
amount  the*  buileiinys  we)iild  briny.  1  eh)  not  se*e  he)W  there 
ce)iilel  be*  a  le)ss  until  the  biiileliny  was  seihl." 

1071  "(j>.  Was  the  12th  St.  piirchaseel  anel  the  new  liiiilel- 
iny  ceeiistriicteel  for  the  t)iir])ose  e)f  beiny  solel  /"  “A. 

Yes.  That  was  for  sale  also  under  the  same  arrangement." 
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“Q.  When  did  you  have  tliat  undorstandiiyc:  with  Mr. 
Carroll,  that  the  r2th  St.  ])ro])orty  would  ho  i)urc*hasod  and 
a  huildiiur  orootod  thoro  for  tho  ooou])atiou  of  the  Carroll 
fhcctrie  Co.  which  was  to  ho  sold?”  “A.  That  was  whoii 
tho  doal  was  ou  for  12th  St.,  and  whoii  ho  a])]^roachod  mo  as 
to  tho  advisability  of  tradiiuj:  tho  Q  St.  for  tlio  12th  St.” 

Askod  to  toll  as  fullv  as  ho  I’onuuuhorod  it  tho  coiivorsa- 
tion  botwooii  him  and  Cari’oll  at  that  timo,  ho  said: 

‘‘This  coiivorsatioii  was  that  Harry  Carroll  suo:,ii:ostod  to 
mo  that  wo  trado  tho  (^)  St.  ])r()])(*rty  in  ou  a  ])i(‘co  of  ])ro])- 
ortv  oil  12lh  St.  which  is  now  tho  huildiiio:  tlio  Carroll  Kloc- 
trio  Com])aiiy  is  in,  for  St.  cloar,  and  (J  St.  was  to  i>:o  in 
at  $12,.")0(),  and  thoy  woro  to  pul  u))  $8,000  in  cash  and  take 
tho  buildiiii*:  suhjoct  to  a  first  morti^ai^o  of  $20,000.” 

“Q.  That  would  havo  mado  a  purchaso  prico  of  $40,500?” 
“A.  Vos.” 

‘‘Q.  Go  ahoad  and  rolato  tho  furtluu*  coiivorsatioii.”  “A. 
And  Harry  Carroll  askcnl  mo  tho  advisability  of  ,i^oini>^  in, 
and  1  told  him  1  thouLdit  it  was  a  vory  i;-ood  ])ro])osilion 
and  ho  oui;‘lit  to  tako  it,  and  tlnni  tho  (pu*stion  caiiio  up  as 
to  tho  uso  of  tho  buildinii:.  At  that  timo  tin*  (juostion  came 
up  as  to  whothor  tho  Carroll  Kloctric  Co.  wantod  to  use 
tho  ontiro  lirst  floor  or  a  jiortion  of  that,  and  it  de- 
1072  volo])(‘d  that  thoy  thonu'ht  it  would  bo  advisablo  at 
that  timo  to  onlv  tain*  (mo  half  of  it  and  rmit  tho  othor 
half,  and  rtmtals,  wi‘  tiu’ur(*d  as  to  tho  jiossibility  of  it  boing 
a  good  invostmont,  and  at  that  timo  Harry  Carroll  statod 
that  thoy  wort*  to  pay  $.‘5, 500  a  y(‘ai-  rontal  for  tlnnr  ])art, 
and  ho  ligurod  that  tin*  storo  would  rout  for  about  $1,800, 
that  soction  which  would  bo  outside*  on  tho  lirst  lloor — I  had 
bottor  oxjiross  that  in  this  way.  Tin*  north  s(*ction  which 
was  to  bo  ronto(.l  would  ri'iit  tor  about  $1,800,  and  tho  south 
soction,  with  tho  u])por  floors,  was  to  bo  takon  by  tho  (Jar- 
roll  Eloctric  Company.” 

‘‘(^.  For  how  much.”  “A.  For  $3,500.” 

“Q.  Do  you  romomb(‘r  talking  to  Mr.  Louis  Carroll  about 
this  prior  to  tho  ])urchaso  of  tin*  12th  St.  ])ro])orty?”  “A. 
Louis  Cai’roll  camo  up  to  the*  building  and  ho  spoko  of  the 
Carroll  Fleet ric  Co.  having  tho  building  arranged  in  a  cer¬ 
tain  wav  for  their  uso,  and  at  that  timo  ho — or  at  least  1 
told  him  what  Harry  had  told  mo,  that  thoy  expected  to  use 
one  half  of  the  lower  floor,  I’ont  tho  othor  half,  and  they 
were  to  use  the  upper  floors.” 
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“Q.  AV  as  that  before  the  pro])erty  was  actnally  pur¬ 
chased?”  “A.  Tliat  was — let  me  see,  now.  I  believe  I  did 
not  see  Louis  until  after  the  ])roperty  was  purchased.” 

”Q.  Xever  saw  him  until  aftei’wards “A.  That  was 
some  time  alomj:  al)out  the  time  thev  were  u:oiim  to  re- 
model.” 

”Q.  Did  Harry  (’arroll  tell  you  on  what  basis  the  Q 
Street  ]u*o]iei-ty  was  being-  i)ut  in  at  $1*2,000?"  “A.  On 

what  basis?" 

”Q.  Yes,  wh(‘ther  or  not  that  was  figured  on  the  cost 
of  the  St.  ])ro])ei-ty."  “A.  Oh,  no,  that  was  not 

1073  figured  on  the  cost  at  all.  There  was  a  possil)ility 
of  getting  it  in  on  that  allowance  in  the  trade.” 

“Q.  Did  you  understand  that  Mrs.  Carroll  was  to  get  a 
profit  of  .$o00?”  “A.  I  never  heard  that  until  this  case 

came  u]l” 

“(J.  Do  you  r{‘m(‘mb(‘r  how  long  the  (’arrolls  occu])ied  the 
existing  building  on  12th  St.  lu-foro  th(‘v  b(‘gan  to  talk  to 

vou  about  rimiodcling  ? "  Now,  let 's  see.  1  bi‘licve  we 

• 

were  linishing  u])  tho  lOth  St.  building,  if  I  am  not  mistaken, 
along  in  August — I  am  ti-ying  to  connect  it  up  with  the 
other  o])cration — and  it  was  some  tinu*  aftm*  that  building 
was  coinplcti'd.  I  cannot  t(‘ll  you  the  exact  time." 

“(j).  Was  it  bcfort‘  or  aftm*  tlu‘y  moved  into  the  existing 
building  that  thev  discusscMl  with  vou  the  remodeling  and 
reconstruction?"  “A.  Oh,  they  moved  in  .some  time  after 
the  remodeling  was  discussed." 

“Q.  Some  time  after  the  remodeling  was  discuss  ed.” 
“A.  Vi's.  It  may  have  been  that  they  were  ])ossibly  moving 
in  at  that  time.  I  cannot  sav  delinitelv,  ])ut  mv  recollection 
is  that  it  was  some  time  aftm*." 

How  much  rental  was  it  agre(*d  that  the  (kirroll  Klec- 
ti’ic  Co.  should  ])ay  for  the  existing  building?"  “A.  There 
was  no  ])rice  fixed  on  that.  That  was  usihI  on  the  same 
basis  on  which  the  garage  was  ustnl  on  10th  St.  There 
was  no  rental  fixiHl." 

“(J.  AVluni  was  the  12th  St.  j)ro])erty  to  be  sold?"  “A. 
At  any  tinu*  thei-(‘  was  a  ])ossibility  or  an  offer  to  sell  it  at 
a  ])ricc‘.  1  might  say  that  tlu‘  Carroll  Klectric  Co. 

1074  used  the  garage  in  the  rear  of  lOth  St.  in  the  same 
manner  in  which  they  used  the  12th  St.  building. 

There  was  a  lot  of  electrical  apparatus  and  material  put  in 
there  bv  the  Carroll  Electric  Co.  as  soon  as  it  was  com- 
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pletocl,  and  in  the  sann*  way  I  lie  iLdli  St.  property  was  used 
to  tlie  time  they  were*  fiirnrini^  on  the  remodel  in  <2:.  ” 

“(^).  Did  yon  understand  that  the  Carroll  Electric  Co. 
wanted  to  secure  the  ll!th  St.  ])ro])erty  to  erect  a  building 
thei'e  for  the  jiermammt  home  of  the  Carroll  Electric  Co.?” 
“A.  Xot  that  it  was  to  be  ])ermanent,  not  that  I  knew  of.” 

“Q.  It  was  to  b(‘  erected  and  occupied  by  them  under 
rental  only  until  the  first  available  ojiportnnity  to  sell — is 
that  correct.”’  “A.  Yes,  but  they  might  sell  the  building 
and  they  might  be  tenants  under  the  purchaser.  Of  course, 
I  could  md  tell  anything  about  those  details,  because  those 
things  had  not  been  u]).” 

‘‘Q.  How  long  after  the  building  was  begun,  was  it  de¬ 
termined  to  eliminat(‘  the  ])artition  which  would  have  made 
two  stores  instead  of  one.”’  “A.  After  we  got  u])  to  one 
story,  we  ])nt  in  the  concrede  footings  in  the  concrete  col¬ 
umns,  and  we  W(‘r<*  to  ])ut  tln‘  forming  in  for  the  second 
floor,  and  tlu‘  (pu^stion  came  u])  then  as  to  the  Carroll  Elec¬ 
tive  Co.  using  the  (*ntir(‘  first  floor,  and  at  that  time  the 
columns  W(*i’e  oliminat(‘d  and  tin*  store  was  arranged  so  as 
to  be  used  as  on(‘." 

”Q.  What  was  the  agreenumt  about  I’cmtals  after  that 
change.”’  “A.  1  do  not  b(‘liev(‘  anything  was  said  about 
rental  aftei*  that;  indhing  further  was  said.  They 
1U75  figurc'd  that  the  building  at  the  bi‘ginning  would  rent 
for  about  $0,000  or  $o,o00;  and  that  was  the  basis 
on  which  we  calculated." 

“(A  As  1  undei'stood  in  the  beginning,  von  suggested  to 
them  that  one  half  of  the  lower  floor  would  rent  for  $1,800 
and  that  the  whole  balance  of  the  building  would  rent  for 
$3,500.”’  “A.  That  is  right.” 

“Q.  I>ut  at’tc‘r  the  rc'modiding  of  tin*  building  there  was 
nothing  fuidln*!*  said  about  I'ental.”’  “A.  Xo.  I  simply 
assunu‘d  that  Mr.  Carroll  would  inaki*  the  rental  e<|uivalent 
to  the  two.” 

“O.  Do  von  rememb(*r  the  amount  in  which  von  rendered 

V  «  • 

any  bill  or  r(.*(iuest(‘d  paynu‘nt  of  the  TJth  St.  building,  after 
you  })aid  tin*  th !•(*(*  items  aggregating  $2,300.”’  “A.  The 

amount  in  whic'h  1  rendt‘i*ed  any  bill?” 

“(^).  ()r  r(‘(iuested  any  ))aym(*nt  of  tin*  (’arroll  Electric 
Co.  aftei'  tin*  threi*  ])ayments  aggr(*gating  $2,‘J()0.  on  ac¬ 
count  of  T2lh  St..”'  “A.  As  soon  as  the  building  was  com- 
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pletcd,  1  had  the  costs  wliich  wore  expended  l)y  me  per¬ 
sonally,  1  ])resented  Mr.  Carroll  with  a  cost  statement,  the 
same  as  I  did  in  each  of  the  other  cases,  that  is,  S  St.  and 
T  St.,  Q  St.  and  lOth  St.  1  think  each  of  the  cost  state¬ 
ments  were  put  in.” 

!Mr.  Dent:  ‘‘That  is  the  $8,200  bills.” 

Bv  Easbv-Smith: 

%  » 

“Q.  1  am  speakini;  of  the  requests  which  you  made  for 
payments  on  account,  after  receivini^  the  $1,000  payment 
in  Januarv."  “A.  After  the  Januarv — was  it  a  thousand? 
Was  that  the  first  one?” 

“Q.  Xo.  There  was  $1,300  in  Xovember,  1915,  and  a 

thousand  in  Januarv  1910."  “A.  Then  1  went  to  Mr.  Car- 

* 

roll's  ollice  and  1  re(juested  that  the  entire  excesses 
1070  be  s(‘ttled  u]),  and  I  would  be  allowed  for  that  and  paid 
niv  differences.  I  would  b(‘  allowed  on  the  Carroll 
Electric  Co.'s  bo(>ks  to  (dVset  inv  bill  against  the  Carroll 
Electric  ('o.,  and  1  would  be  paid  the  ditfer(‘nce  in  cash.” 

‘*(J.  When  was  that?"  “A.  That  was  ahnii^;  about 
shoitiv  aft(‘r  th(‘v  moved  into  the  biiildiim’,  1  sliouhl  sav  the 
latti'r  pai't  of  March  or  tin*  middle  of  April,  as  near  as  I 
can  tell  now." 

“(J.  What  1  am  licttinu’  at  is,  what  I’eqiiest  you  made  for 
j)ayment  betwet‘n  the  thousand  dollars  ])aid  in  January 
and  the  rendition  of  your  final  aciMUint  and  the  rcMpiest  for  a 
complete  settlement  on  all  accounts?"  “A.  1  think  that 
the  cost  came  ii])  at  tin*  tinu‘  1  had  that  session  with  Mr. 
C'arroll  in  his  ollice  on  12th  St.,  at  which  tinn*  we  tried  to 
adjust  the  laitire  affair,  and  if  1  miuht  be  pmanitted,  I 
would  like  to  stat(‘  tht‘  compromise  wi*  tri(*d  to  make  there.” 

(Hec.  IMioJi:)  Mr.  Easby-Smith  :  “Some  <piestion  having' 
been/  raised  durine:  tlK‘  sc'ssions  as  to  whethm*  or  not  Mrs. 
C'arroll  received  anv  monevs  on  her  own  account,  I  am 
olferim;'  in  evidiMua*  c(‘rtifu‘d  cojiies  of  tin*  will,  letters  of 
administration  and  accounts  in  tlu*  estate  of  ireni-y  Hupert 
and  (Jertrude  KTipert,  and  the  uuardianship  of  Francis  (J. 
Kupert." 

(The  ])apers  referred  to  were  thereupon  marked  as  Car- 
roll  Exhibits  Xos.  101,  102  and  103. 
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The  followiiii>-  are  notes  ot'  these  Exliibits: 


X(jt(\^  of  Exhibit  ('arroU  Xo.  101. 

(Certitied  eoj)y  ot*  will  ot*  (lertnide  l\n])pert,  widow  of 
Henry — and  of  account  of  the  Executor  thereof,  the  lat¬ 
ter  approved  dan.  ‘J4,  lOOO.) 

The  will  directs  the  setting,-  apai't  of  a  fund  of  $4,000  and 
payment  of  one  half  of  income  therefrom  to  her 
1077  grandchild  Frances  (leidriule  Knp})ert  until  she 
reaches  l21  years  of  age,  and  the  ])ayment  of  the 
princi])al  and  remaining  one  half  of  income  to  said  grand¬ 
child  on  reaching  21.  'hhe  account  shows  the  distribution 
to  X.  Frank  liu])p('rt.  Trustee  of  Frances  (jertrude  llup- 
pert  of  the  $4,000  above  specitied. 

Xotcs  of  Exhibit  Earn/U  Xo.  102. 


(Fertitied  co])y  of  will  of  Ibairy  KTippert,  admitted  to 
probate  Api’il  14,  ISO.*).) 

It  gives  to  son  Otto  ( ’.  hMip]K‘i‘t  $0,000  in  trust  to  use  in¬ 
come  for  sn))port  and  education  of  his  granddaughter 
Frances  Ruppcui  until  she*  attains  tin*  age*  of  21  anel  to  })ay 
over  to  her  the*  ])rincipal  u])on  he*!*  re*ae*hing  that  age. 

Xoti's  of  Exit  lint  ('arroll  Xo.  102. 


( Cei’tilicel  e‘e>])y  e)f  llfth  ace*ount  of  Sophie  Fosbender, 
guarelian  of  Frances  (1.  liupp(*rt,  boi*n  duly  7,  ISOl,  ap- 
prove*el  by  the*  Probate*  ('oui‘t  .luly  27),  1011.) 

This  ace'ount  shows  balaiu'e*  to  e*re*elil  of  wai'el  e)f  $1,073.33 
anel  eh*bits  of  i‘(*e'e*ipts  fi*oni  li‘uste*e*s  ot*  (*state*  of  Henry  anel 
(ici'truele*  l\Uj)pe*i‘t. 

S('.'<sioit  If  rift  fJiift/  20,  1021,  Ealt<‘(t  It  if  the  Sprclal  Master 
for  the  Eui'fiose  of  E nut nel luf  Eecoi  fls  Eaileil  for  in  IFr/F 
iiiff  Inf  the  Master. 

'riie*  Mast(*r  aske*d  e*ounse*l  feu*  plaintiff  if  he*  had  the 
deeels.  Fonnse*!  r(*plie*d  he*  e'e)uld  not  lind  th(*ni  after  search 
anel  would  have*  to  ge*t  se)me*  ne*w  on(*s  e)r  a  ti*anse*ript  from 
the  Title  Fonipany.  The  Master  askeel  counsel  for  defend- 
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ants  if  tlie  transcript  would  satisfy  him.  Counsel  for  do- 
fcndants  rc])licd.  Oh,  yes,  anythin^:  that  wonld  show  the 
dates  of  the  deeds  and  recording-,  the  j)arties  and  the  de¬ 
scription  of  the  property. 

1078  (Koc.  OOG:)  The  Master  said  ho  would  want  some 
ovidonco  as  to  what  ap|)oared  on  the  ])lans  of  the  S, 
T  and  loth  Street  ])ro])erties  with  r(*s])ect  to  the  architect 
and  hiiilder.  Conns(‘l  for  the  (hd'midants  stated  that  after 
a  search  the  defendant  Ilarrv  1\.  Carroll  had  been  able  to 
find  the  plans  for  17M(i-8  T  Street,  the  blue  jirints,  and  ex- 
jiected  to  produce  them  at  this  hearing-.  Asked  by  counsel 
for  jilaintiff  if  he  could  jiroduce  tlu*m  as  to  the  other  prop¬ 
erties,  he  said  he  would  see  what  he  could  do. 

(Kec.  1H)G-0G8:)  The  ^Master  then  asked  counsel  for  de^ 
fondants  if  he  had  the  loan  statement  of  the  buildinc:  and 
loan  association  for  the  10th  street  property.  Counsel  for 
defendants  ])i‘()duced,  as  riMpiii-ed,  a  statcuiuuit  from  the 
AVashi union  GC'  Permanent  lluildinn  Association,  and  also 
the  book  of  account  of  Frances  (J.  (’an*oll  with  the  l>uildin<^ 
Association,  lb*  also  stat(‘d  that  they  had  the  original  con- 
ti'act  of  purchase  of  10th  St.,  and  the  Lawym’s  Title  Com- 
]>any  setthummt  shed  for  the  ])urchase.  The*  statement  of 
th(‘  Puildinn  Association,  the  book,  and  th(‘  Title  Com- 
])any  sdthuiUMit  were  filed  by  tlu‘  Master  and  marked  re- 
sp(‘ctiv(‘ly  ITxhibits  Caiu’oll  Xos.  104,  10.")  and  lOG.  Counsel 
for  di‘f(‘ndaiit s  also  ])i*odueed  check  of  th(‘  Carroll  Fh‘ctric 
Com})any  to  older  of  11.  IT  Carroll  and  by  him  endorsed 
to  the  Title  Conpiany  for  the  balaiiee  to  settle  as  shown  by 
the  Title  Ck)m])any  silthuneiit,  which  was  tiled  by  the 
blaster  and  marked  Fxhibit  (kirroll  Xo.  107. 

The  followinu*  are  notes  of  the  Exhibits: 


Xfjtcs  of  ExJtihii  Ear  roll  Xo.  104. 

( Ty])ewritten  statement  on  hiterhead  of  Washinnion 
G^c  Permanent  Puildinn'  Association,  dated  June  20,  1021.) 

Memorandum  of  paynu'iits  on  loan  to  Frances  G.  Car- 
roll  on  lots  12r)-12G  stpiare  JGS,  Xo.  1217) — lOth  St.  in  April, 
May,  June  and  August  1017),  totalini*’  .S1,'),000. 

10<0  Ao/cs  e/  Exhibit  (\irr<»ll  A  o.  107). 


( Pook  of  account  of  Frances  G.  Carroll  with  the  AVash- 
ington  GG'  Permanent  Pldg.  Association  on  1215  10th  St.) 
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Debits  payments  April- August,  1915  totaling  $15,000  and 
credits  payments  of  principal  $1,500,  and  of  interest 
$2,279.50  to  and  in(‘luding  January,  1918. 

Xotcs  of  Exhibit  Carroll  Xo.  106. 

(Settlement  statement  of  Lawyers  Title  iJc  Guaranty  Ins. 
Co.,  to  II.  IL  Carroll  and  Jos.  J.  Moebs,  dated  Feb.  16,  i915.) 

Debits  ('ost  of  ]>roi)erty  $2,000  and  title  expenses,  total 
$2,055.55.  Credits  Deposit  $50,  taxes  $21. J7  and  balance 
to  settl(‘  .$1,98-1-.18. 


Xof(‘s  of  Exhibit  Carroll  Xo.  107. 

(Can(*(‘lled  Check  #257  of  Carroll  Flectric  Co.  Feb.  16, 
1915  to  II.  li.  Carroll  for  $1,984.18  endorsed  by  Carroll  to 
order  of  Lawyers  Title  cV:  Guaranty  Ins.  Co.  and  by  latter 
endorsed  for  d(‘posit. 

(l\ec.  968-969:)  The  Master  asked  for  the  i)urchase  con¬ 
tract  for  S  Street  and  (*ounsel  for  defendants  said  he  had 
been  unable  to  locate  it.  Asked  if  they  had  the  settlement 
sheet  for  the  purehase,  he  prodiu'ed  the  same  and  it  was 

filed  bv  the  Master  and  marked  Fxhibit  Carroll  Xo.  108. 

% 

The  Mast(‘r  ask(‘d  if  he  had  tlu^  eontraet  for  T  Street,  and 

he  said  tlu‘v  had  been  unable  to  locate  it.  Asked  for  the 

settlement  sh(‘et  for  tin*  purehase,  he  ju'oduced  it  and  it  was 

filed  bv  tin*  .Master  and  marked  Fxhibit  Carroll  Xo.  109. 

% 

The  followini*-  are  notes  of  the  Exhibits: 


1080  ‘CVe/cs-  of  Exhibit  Carroll  Xo.  108. 

(Settlement  statement  of  Frank  T.  Kawlings  Co.  to  l\Irs. 
Frances  G.  Carroll,  dated  June  4,  191  J,  on  ])urchase  of  lot 
105  S(iuare  192*,  with  notation  1514  S  Street.) 

Debits  price  of  property  #1750,  credits  cash  received 
Jan.  16,  1913  $1,750,  debits  Jan.  16,  1913  taxes  to  July  1, 
1913  (w  $25.73 — $11.75  and  del)its  this  balance  of  $11.75 
brought  down  and  due  June  4,  1913. 

Xotes  of  Exhibit  Carroll  Xo.  109. 

(Settlement  statement  of  Frank  T.  Rawlings  Co.  to  Mrs. 
Frances  G.  Carroll,  dated  June  4,  1913,  on  purchase  of  lots 
114  and  115,  square  152,  with  notation  1736-38  Tea  St.) 
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Debits  of  ] )!■()] )erty  taxes  Juiu‘  ^  to  July  1, 

191‘)  (V/  .'^4().l.'l — Titlf  (‘XptuiM's  $.40. .“>0  and  credits 

[W  (’ash  I’cceivcd  Juia*  .4.  11M.4  .$4. <100.  .-nid  hi’inns  down  and 
«>  «  ’ 

dei)its  as  due  June  4.  11>1.4  tin*  halanci*  ot‘  $.44.!M). 

(  He(*.  9()li-!)71  :)  44ic  Mastiu*  >aid  la*  iiotic(‘d  tlu*re  was  a 
uew  loan  put  on  S  Sti-cct.  and  ask(‘d  counst‘1  for  (hd’endants 
if  he  had  the  papcM’s  in  l•(*^’al•d  to  that.  ( 'ouns(‘l  produced 
statement  of  \Va>hiimton  Six  lh‘rc(‘nt  r)uildin,i»‘  Association 
showing’  payni<*nts  on  new  loan  on  S  Street,  which  was  lih‘d 
l)y  th(‘  .Ma>t(‘j-and  mai-l':e(l  flxhihit  (’aia'nll  110,  and  i'ef(*rred 
to  ch(‘ek  of  .Mrs.  (’onoll  l*'ehi‘nai‘v  4,  11<1<>,  to  Mi\  Maedel 
for  tin*  exp(‘n>es  of  >aiiie.  <'olIo(|ny  (*n''Ued  h(‘tw(*(‘n  (‘oun- 
sel  and  the  witne>>  (’ai'roll.  in  whieli  the  latt(‘r  stated  this 
was  a  loan  or  ^li.-^oo  put  on  in  l‘.M<)  l)efore  tin*  suit  was  tiled. 
Tile  following-  arc*  not(*>  of  tin*  kixhihit: 

.\o/es  of  hj'lithif  (  '(ni  nll  A  o.  110. 

(Typ(*wiitten  stat(*nn‘nt  on  h‘ltc*rh<‘ad  of  Washington  (I'c 
Dermaneiit  I  Jnildiny  A>>oeiat  ion.  datc'd  J  uly  14,  1!<41.) 
Meinorandnni  of  pavinenl>  hv  f'laiiees  (i.  ('arroll  on  loan 
on  Lot  10.7,  scjnait*  11<4.  1.714  S  Street,  hy  y(*ars  1!>17- 
1081  41,  ineln>ivi*,  total>  ln'inu’  ol*  prineijcal  110 7-l!tlS  $0.40 

and  intei’est  snine  p(*riod  $718.4.'). 

Air.  C’arusi:  ‘*lh*for(*  that  cheek  ii,-o(*s  in,  tin*  items  to  he 
enter(*d  into  this  aeeoimt,  I  would  liki*  to  know  how  that 
$0,500  loan  eonn*s  into  tin*  account.** 

Air.  k'h*hartv:  X(*ee>>aril v  it  wonhl  have  to  he  con- 

»  • 

sidei'cd  in  tin*  aeeonnlin^t;-  helWi*(‘n  tin*  }>arties.  Air.  (’arroll 
has  heen  chari;ed — *’ 

Air.  Carusi  ( int(*ri>o>ing ) :  “With  tin*  difference,  you 


mean 


7  * 


All*.  Flehartv:  “With  the  difference,  if  aiiv,  over  and 

«  ft  ■ 

above  his  account ing  as  to  r(*nts  and  disbursements.” 

Air.  C’arusi:  “As  1  understand  it,  there  is  a  difference  of 
$1,500,  r(*iu*es(‘nting  an  increa>(*  in  tin*  loan.  Now,  1  would 
like  to  know  something  about  how  that  increa-e  came  about.” 
Air.  Fh'hartv:  “Air.  (  arroll  merelv  had  to  reliiiance  the 

»  ft 

building  and  put  a  new  loan  on  it.” 

The  Special  Ala>ti*r:  “Suppose  I  suggest  here  that — you 
will  get  a  copy  of  this  record,  will  you  not ! 
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Mr.  Carusi:  “Yes.” 

The  Special  Master:  “When  you  get  a  copy  of  this  rec¬ 
ord,  then  yon  will  have  an  opportunity  to  examine  Mr.  Car- 
I’oll  about  that.” 

^Ir.  Cariisi:  “The  point  is  this.  1  do  not  want  to  let  in 
without  objection  evidence  of  items  in  connection  with  this 
loan,  without  knowing  something  about  the  loan.” 

The  Special  blaster:  “Von  will  note  right  here  that  the 
Master  will  reserve  to  counsel  any  objection  to  the  introduc¬ 
tion  of  any  of  the  pai)ers  called  for  by  him,  to  be  in- 
1082  terj)osed  at  the  time  of  the  examination  of  the  parties 
hereafter  on  th(‘  subject  of  these  papers.” 

Mr.  Fl(‘liarty  :  “  It  should  also  be  notiMl  that  the  defendant 
Carroll  is  ])r()dneing  these  vai*ious  pap(‘i‘s  at  the  re(inest  of 
the  Master  and  not  olf(*ring  them  as  a  part  of  his  case.” 

Ml*.  Cai’iisi:  “I  understand  that,  but  that  does  not  de¬ 
prive  me  of  the  right  to  object.” 

The  Special  Master:  “Th(‘  Master,  of  course,  has  the 
right  to  ('all  for  tlu'se  as  evidence.” 

Mr.  Flehartv:  “Siirelv.” 

%  * 

The  Sj)ecial  Mast(‘r:  “And  ('onnsel  will  have  the  oj)- 
portnnity  and  th(‘  right  to  interpose  any  ])roper  objections 
to  tliein  as  evideiK'c.  ” 

(Rec.  971-97.’):)  The  Mast(‘r  then  called  upon  counsel  for 
defendants  for  the  settlement  sheet  for  the  ])urchase  of  12th 
Street,  and  the  defendant  produced  it,  dated  June  24,  1915, 
and  it  was  liled  l)v  the  blaster  and  marked  Exhibit  Xo.  111.” 

The  following  are  notes  of  the  Exhibit: 

Xofes  of  Exhibit  Carroll  Xo.  111. 

(Settlement  Statement  of  Real  Estate  and  Columbia  Title 
Insurance  ('ompanies  to  Frances  (1.  Carroll,  dated  June 
24,  1915.  lit‘  'fradi':  with  notation  714  12th  Street.) 

Debits  Cash  dirt’ei-eiH'e  :fS,0()0  tith*  (‘X})enses  and  adjust¬ 
ments  Lots  H)7,  s(]uare  241  and  Lots  42  and  part  of  25, 
square  288;  and  ('i-(Mlits  adjustments  and  check  for  $8,000, 
and  also  Ralaiiec*  due  title  com))anies  $40.91.  Opi)osite  this 
balance  is  the  notation  by  II.  R.  Carroll  “Paid  12/2/15.” 


In  res])onse  to  ('all  of  Master  for  checks  on  this  settle¬ 
ment  of  12th  Street  purchase,  counsel  for  defendant  an- 
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iioiinctM].  “Tli(‘  (*]i('.*k  I’oi-  jfSjiOO  Ims  ali’cihly  boon  roforrod 
to,  and  soai'oli  lor  that  oli(‘ok  lias  Ikmmi  niado,  l)nt  wo  have 
lioon  nnahh*  to  locate*  it.  'Fhat  was  tho  ohock,  as  wo 
1083  nn<h‘r>taii(l  it  of  tin*  Carroll  Kh*cti‘io  Co.  ])ayal)le  to 
H.  Ii.  (’ai’i'oll.  ami  as  |)i-(*vionsly  tostilii*d  to,  charged 
to  H.  Ii.  Cari’olCs  account  ami  >nhs(Mjm*ntly  orodit(*d  to  his 
account  aiiel  char^•(*d  to  tin*  now  hnihling  account.  The 
chock  Tor  84tCM  reMjnir(*d  to  balance*  the*  ae*connt  has  not 
be*e*n  h»e-ate*el.  but  .Mr.  Cari’ehl  state*s  that  it  was  paid,  as 

ovieIone*e*el  bv  the*  woi’ds  “Paiel  12-2-13”  on  the  t'ae*o  of  the 

% 

state  nn‘nt.” 

The*  .Ma^te*r  state*d  he*  wenihl  like*  for  a  se'are*h  te)  be  made 
to  ase*e*rtain  when  the*  'v;is  paid  and  by  whose*  e*he*e*k, 

ami  aske*d  il'  In*  nnde*r-tood  e*onnsol  to  state*  it  was  a  Franklin 
Xatiemal  Ihink  cln'ck.  ami  counsel  answe*re*d  it  was.  The 
Ma>te*r  a-ked  that  in'iiiiry  b(‘  made*  and  that  che*ck  be  gotte*n 
ami  al>o  the*  slo.IM  clnM'k.  ami  conn^e*!  >tate*d  he*  wonid  elo 
se),  and  re'fcri'e'd  to  the*  e*nlry  of  the*  cln*ck  em  page*  IC  of  the 
journal  .Inly  8.  llMo.  Tin*  .Ma''te*r  >tate‘d  that  appe*ai'e*el  to 
bo  the*  ite*ni.  but  In*  did  not  want  to  a-^nnn*  it  wa>. 

( lu*e*.  l)72>-!t77  : )  'Tin*  .Ma>te*r  a--kcd  counsel  fen*  ele'fe*ndants 
fen*  the*  re*nt  >tatenn*nt<  fi*e)ni  i*e‘al  e*>tate‘  agents,  ami  the 
ve)m'he*rs.  bn*  S.  'V  and  10th  Stre‘e‘t  preipert ie*-.  ami  In*  pree- 
elin*e*d  a  >tate*nn*nt  tVoin  l>»»eld  iS:  ('onipany  eif  the*  lii*st  S 
Sti*e‘e*t  i*e*nt>,  with  the*  >tateiin*nt  that  it  was  I  )ndd  cV:  Iieeths- 
e*hihl  ami  lodhschild  ab'-c(mde*d  ami  they  ne*\'e*r  i‘e*ce*iveei 
the*  re*nts,  but  eef  e'eni^e*  the*  leess  was  take*!!  e*a!*o  eef  i!i  Mrs. 
(*a!*!*e)lFs  >tate*nn*nt  of  !*e‘ce‘ipts  a!nl  elisbn!*se*nn*!!ts.  The 
blaster  aske*d  if  e*en!!ise‘rs  state*!ne‘!!t  was  Mr.  Ca!*!*e)irs  stato- 
nie‘!it.  and  .M!*.  ('a!*!*oll  answe*!*e*el  ^^‘s.  (’e>nnse*l  alse)  ]n*e)- 
elne*e*el  ni!io  h*tte*!*s  f!-oni  S  ai!el  'V  St!*e*e*t  to!ia!its  whe)  ]>aid 
eliroctlv  te)  ^Irs.  Carroll. 

The*  state‘!ne*!it  of  age!its  was  !na!*ke‘d  Fxhibit  Cai*i*e)ll  Xe>. 
112;  a!i<l  tin*  h*tte*i*s  fi'oin  te‘!ia!its  we*!‘e‘  !i!a!*kt*el  l*7\hibit  (’ai*- 
re)ll  Xe).  11.3. 

Tin*  le»llowi!!g  a!*o  m»te*s  of  t]n*>e*  o.xhibit^: 


3084 


.Vo/e  s  (,f  ExhU/it  Earrofl  Xo.  IIH 


{Ke*nts  return  e)f  Deeeld  Ce).  elat(‘el  .lime  b,  Iblo,  anel  ael- 
drossi'd  te)  na!*!*y  Carre)ll,  with  ne)tatie)n  by  latter  ‘‘First 
payment  of  Kent."') 
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Reports  routs  of  1st  tloor  ^Fay  1-July  1,  *2  mos.  (o  iti2o.50; 

2n(l  “  June  1-Jnly  1,  1  mo.  (o  .‘>0.50; 
3r(l  “  !May  1-Ang.  1,  3  mos.  (V7  25.00, 


4  4 


4  4 


4  4 


and  after  deductions  of  2>o/r  commission  and  coal  a  net 
of  $145.40,  for  which  clieck  enclosed. 

Xofes,  of  Exhibit  Carroll  Xo.  113 

Letters  (0)  of  tliree  tenants  of  T  Street  ai)artments 
Thomas,  Fnllei*  and  Martin,  eiglit  enclosing  ch(‘cks  for 
direct  ])ayments. 

LonnscI  also  ])rodnc(*d  statemimt  of  account  furnished 
hy  Thomas  .1.  Fisher  Fo.,  as  to  T  sti'cnd  apaiMmeiits,  ])ar- 
tially  snp])oi“ted  hy  13  monthly  statcmunits  of  Fisher 
Fo.  Tlu‘  sam(‘  was  mai’ki'd  Fxhihit  Fai'roll  Xo.  114. 

Th(‘  following  are  not(‘s  of  this  Fxhihit: 

Xofes  of  Exhibit  ('arroll  Xo.  /// 

(Typewritlmi  pa])(‘r  in  two  sliei'ts,  dat(*d  Xov(‘.  14,  lOKi 
and  headed  “llai’rv  R.  Fari’oll  in  ac(*onn1  with  Tlios.  J. 
Fisher  Fo.”  Also  thirt(H‘n  form  h‘tt(‘rs  dat(‘(l  monthly  Ix'- 
ginning  Sept.  fJ,  11)1  (J,  and  (‘iiding  S(*])t.  10,  1017,  (‘iiclosing 
ch(‘ck  foi*  rent  fi’om  Fishm’  cV:  Fo.) 

The  account  ahov(‘  credits  remts  of  Fanst  1731)  T  St  reed 
from  March  1,  1014  to  S(‘])t.  30,  1015  7  months  at  $32.50 
and  12  months  at  $31.50,  less  3%  commission  in  Ix'^-iiining 
and  tlani  $1.50  monthly;  total  commission  heinu’  $24.83. 

The  monthly  statements  ciaxlit  r(‘nt  of  P>i(‘r  fi-om  Sept. 
1,  lOU)  to  ()ct.  1,  1017  (7/  $34.50  ])lns  tel(‘])hon(‘  charg(‘s,  and 
deductions  of  3F'  commission  on  i*(mt,  th(‘  t(‘h‘])lione 
(‘harges  amounting  to  $3.50,  the  commissions  to 
1085  $13.52,  the  usual  monthly  remittance^  lx‘ine;  $33.40. 

( 'ouns(*l  also  ]»i*odue(*d  stateunemts  of  Salisbury  & 
(M.  as  to  S,  and  10th  Street ;  the  typewritten!  statement 
received  freim  Sanshurv  tS:  Fo.,  and  the  statemenit  on  vel- 
low  pa|)e‘r  ])re*par(*el  at  Mr.  FarrolFs  direct iein  freim  the 
book  of  rents.  They  were  markeel  respectively  Fxhibits 
Farroll  X"o.  115  and  Carroll  X"o.  110. 
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Tlio  following  arc  notes  of  those  p]xhibits: 

Xofrs  of  ExJiihit  Carroll  No.  115 

(Typewritten  copies  of  rent  statements,  testified  to  be 
of  Salisbury  Co.,  in  the  same  form  as  the  pencil  co])ies 
Exhibit  (’arroll  Xo.  116,  and  following  them  in  order  of 
date,  the  first  statement  being  a  duplicate  of  the  last  in 
Carroll  Xo.  116;  beginning  with  December  1916  and  end¬ 
ing  with  ^larch  1918.) 
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Those  shoots  show  the  dodiictioii  of  37i  commis¬ 
sions  and  other  charges  and  the  following  as  not 
rents  paid  over: 


Dec.,  191G 

y  y  yy 

Jan.,  1917 
Feb.,  ” 
Apr.,  ” 
May,  ” 
Juno,  ’’ 
June,  ” 
July  ” 
Octl,  ” 
Xov.,  ” 
Xov., 

Dec.  ” 
Jan.,  1918 
Fel).  ” 


$234  68 
131  06 
211  22 
253  17 
265  39 
197  19 
176  88 
268  23 
216  87 
427  19 
279  76 
295  33 
380  42 
507  93 
407  35 


Xotcs  of  Exhibit  Carroll  Xo.  116. 


(Pencil  copies  of  rent  statements  on  yellow  sheets,  testi- 
6ed  to  he  of  Salisbury  Co.,  giving  the  date  of  jiayment,  the 
apartment  house,  name  of  tenant,  date  to  which  ])aid, 
amount  paid,  deductions  for  commissions  and  other 
charges  and  amount  of  check  for  the  net;  beginning  with 
February  1914  and  ending  with  Xovember  1916.) 
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Aii^.  1^15-Sof)t.  1/15,  Garai^e”  .  7  50 

Davidson  . Au^.  20/1 5-Jan.  20/10,  5  ”  .  35  00 
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[ful.  inS7]  Tlio.S(‘  stati*nu*nts  show  the  dediietion  ot'  5'o 
eoniiiiissioii  ii])  to  Oet.  *21,  IDIT),  and  after  that.  They 
show  the  followiiii!:  net  rents  ])aid  over: 


1914,  Fel).  :i 
.Meh.  If) 
May  2 
dune  2.‘) 
Anii’.  14 


Sept.  22 
Oet.  *2:1 
Xov.  10 
Dec.  8  . 
1915,  Jan.  G 
Fel).  9 
:^Ieli.  10 
A])r.  7 

Mav  5  . 

• 

June  !) 
Jnly  7 
Ani;-.  1 1 
Se])t.  20 
Oet.  21 
Xov.  19 
Dee.  22 
191G,Jan.  IS 


Fel).  25 
Meli.  21 


Aj)r.  20 
^lay  25 
June  19 

Jiilv  12 

* 

Ani»:.  12 
Se])t.  IJ 
Oet.  11 
Xov.  11 


$G2 

70 

1 35 

14 

154 

37 

143 

02 

117 

GO 

134 

19 

117 

32 

148 

67 

148 

67 

148 

67 

148 

67 

146 

19 

148 

67 

117 

32 

88 

35 

88 

35 

189 

52 

282 

15 

285 

95 

233 

57 

232 

31 

‘)C‘> 

72 

OO": 

77 

2G0 

59 

221 

70 

193 

18 

207 

.14 

2G0 

55 

188 

24 

244 

01 

173 

42 

175 

66 

Asked  l)v  the  blaster  for  voneliers  on  dishnrsements, 
counsel  also  ]M'odneed  six  cheek  hooks  eontaininu'  cancelled 
cheeks  ])asti‘d  in  tin*  hooks,  corr(*s])ondini*‘  to  the  stnhs,  as 
vouchers  for  all  of  ^Irs.  OarrolFs  dishnrsements  on  the 
])roperties,  as  follows:  AVashinuton  iS:  Southern  Dank,  July 
21,  1913,  to  October  3,  1914,  marked  Exhibit  Carroll  X^o. 
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117;  'Wasliiiip.’ton  &  Soiillioni  Bank,  October  7,  1914,  to 
October  2,  IblT),  marked  Kxliibil  Carroll  Xo.  118;  ^[iinsey 
Trust  Com])aiiy,  May  28,  Ibl."),  to  Ani>iist  22,  191(),  marked 
Exhibit  Carroll  Xo.  119;  Mnnsey  Trust  Company, 
1088  dune  9,  1910,  to  Sepu^mbcn-  11,  191(),  marked  Ex¬ 
hibit  Carroll  Xo.  120;  ?\Inns(‘y  Trust  (k)m])any,  Sep' 
tember  12,  BOO,  to  May  22,  I'M 7  marked  Exhibit  Carroll 
Xo.  121;  Miinsey  Trust  Company  dun(‘  1,  1917,  to  June  10, 
1918,  marked  ITxbibit  (’ai'roll  Xo.  122.  Counsel  for  de¬ 
fendants  slated  if  lli(‘  Mast('r  cb'sired  further  vouchers  for 
particular  iltans  they  miyht  be  a.ble  to  locate*  the  same,  but 
to  ])roduce  all  would  be  a  ,irri‘a1  dc‘al  of  trouble.  The  Master 
stated  he  would  like  the  tax  bills,  and  counsel  responded 
the  tax  bills  were  stuck  in  the  ('heck  book. 

The  folloAvini*-  arc*  extracts  from  the  fore^’oine:  Exhibits: 

o  o  o 

Copies  of  ICxlraets  from  Exhibit  Carroll  Xo.  117. 

((dieek  stub  book  duly  21,  1919)  to  Oct.  9,  1914  of  Ei*ances 
(i.  Cai’roll,  Wa.shinetoii  ck  Soiilhciai  Bank,  with  stubs  from 
dulv  21,  1919  to  Ane‘.  BI,  ItU  l:  and  with  both  stubs  and  can- 
celled  elu*eks  atlaehc'd  tlun'cto  I’rom  S(‘])l.  4,  1914  to  Oct. 
3,  1914.) 

ddiese  stubs  chc'c'k  with  tin*  bank  book  withdi*awals  al¬ 
ready  analyzc'd  ( Dc'fondant'^'  Ibxhibit  Xo.  IS)  b(‘i;innin,e; 
with  the*  eiieek  duly  21,  1919,  Tor  811  !.<)(),  intoi*(*st  on  S 
Street  loan  and  follow  Ine;  on  fi’om  that  date*,  (‘X('(*pt  as  to 

two  entri(*s  hei'ejifti'i*  ennmoratecl ;  and  idontifv  tin*  dis- 

% 

bursements  as  ])ersonal  or  for  the  pi’op(*i1  i(*s  in  suit,  as 
listed  in  tin*  analysis  of  l)(*f(*ndants'  Ivxhibit  Xo.  18  com- 
])ar(*d  with  Ixxhibit  E.  (1.  C.  Xo.  2,  the*  p(*rsonal  ones  beinq; 
as  follows: 

duly  29,  1913.  fCawliny-M 'o.  Lots  T  Street .  33.96 

Au^.  23,  ‘‘  llonn*  Savings  Lk.  duly  and  An- 

ynst  paynu'nts  1219  Decatur 

St.  d'ansey  matt(*i' .  70.00 

Oct.  4,  “  Home*  Savini»’s  Bk.  S(*pt.  Oct., 

Xov.  paym(*nts  same*  as  above.  103.00 
Oct.  9,  “  Potomac*  Elec.  Power  Co.  Sept. 

1809  Xewto]i  St .  1.80 

9,  Wash,  (las  Lii»’ht  Co.  Sept.  1809 

Xewton  St .  3.23 


51— 4445a 
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Xov.  o,  1912.  Diiliii  Martin,  wcnldiiig  gift  .  2  50 

Xov.  19,  “  Pliillipslx)!*!!,  hat .  8.00 

Dec.  8,  “  Sidney  West,  overcoat  for  Harry 

(  liristnias  ])resent .  35.00 

Dec.  18,  “  Collector  of  Taxes — paving  alloy 

at  l>eeatnr  St .  20.81 

“  “  I  lit.  on  1st  trust  $.'h750.  Lot  4, 

s(piaro  2922,  Tausoy  matter — 

Decatur  St .  103.13 

1089 

Dec.  18,  1913.  Doc.  payment  1213  Decatur  St. 

Homo  Savings  Bk .  35.00 

Jan.  9,  1914.  Tan.  ])aymont .  35.00 

“  10,  “  i\  E.  B.  (  o.  1809  Xowton .  3.10 

Feb.  11,  “  Homo  Sav.  Bk.  Fob.  payment  1213 

Decatur  .  35.00 

^fcli.  10,  “  Homo  Sav.  Bk.  Meli.  payniont  1 213 

Decatur  .  35.00 

Apr.  7,  “  Lizzie  Clark  for  services .  5.74 

A])r.  10,  “  D.  E.  B.  Co.  1809  Xewtoii  St .  2.80 

“  “  W.  (;.  L.  (  o.  “  “  . 4.93 

“  14,  “  Home  Sav.  Bk.  Apr.  j)ayment  1213 

Decatur  .  35.00 

Total  .  $581.00 

591.00 


Tlie  difference  between  this  and 
the  total  ai)pearing  on  Defend¬ 
ants’  Exhibit  Xo.  18  is  due  to 
a  <'he(‘k  ])aid  De(*.  23/13  for 
which  no  stub  in  this  book.  .  .  .  10.00 

and  not  (*hai‘g(Ml  against  the  prop¬ 
erty  or  in  ^Irs.  (’arrolBs  per¬ 
sonal  a(*count  in  Exhibit  F.  G. 

C.  Xo.  2. 

Tlu‘  withdi'awals  from  rents  are 
idcmtieal  .  $500.39 
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After  tlio  above  are  tlie  followiiiij:  clieekiiigs,  personal  and 
property,  down  to  Ann-ust  31,  1014,  as  identilied  by  the 
cheeks  compared  with  the  eiiti’ies  in  Kxhibit  F.  G.  C.  No.  2, 
personal  and  })roperty. 

Torsonal.  rrolwrt}’. 


April 

1914. 

Kami  Sons,  screens  T 

St . 

14.95 

Mav 

20, 

<  i 

('ollector  of  Taxes  T 

St . 

40.13 

:\Iav 

C, 

i  ( 

Miller — scoapiiiii;  and 

painting  lloors  1313 

i)(‘catnr  . 

35 . 00 

Mav 

•> 

7, 

llircli — Fainting  floors 

1307  Fei'atnr . 

13.00 

( < 

<  < 

F.  F.  F.  ( 'o.  4'  4Str(‘ct .  .  . 

2.00 

4  4  O  4  4 

... 

1.00 

<  i 

\\\  G.  L.  Go.  1809  New- 

ton  . 

3 . 98 

i  ( 

Home  Savings  Fk.  hit. 

on  1313  l)(*(‘atur  St. 

for  Mav . 

35 . 00 

<  < 

( ( 

Slno’wood,  jiapei’ing  1307 

l)(‘calnr  . 

55 . 00 

<  i 

<  i 

( 'ol!(‘(‘tor  of  Taxes  1307 

Feeatnr  . 

50 . 00 

i  i 

o*? 

1  l()!nu‘s  F>ak(*ry,  br(*ad  . 

1 . 00 

^lav 

o-» 

_•), 

1914. 

Jones,  painting  1307 

l)(‘(‘atnr  . 

70 . 00 

i  i 

20, 

<  < 

S(‘ribn(‘rs  inaga  z  i  n  e 

books  . 

1 .00 

June 

14, 

i  i 

Saul  int(‘rest,  l)(‘(‘atiir 

St . 

103.13 

i  i 

10, 

4  ( 

1’.  !•;.  I’.  Co.  S  Slrc'l..  . 

1  .00 

i  i 

<  1 

<  ( 

F(*ak<*  ('oal . 

3 . 40 

i  i 

29, 

<  < 

t J  11  i  n  t  (‘  1*,  testimony 

.lon(‘s  eas(‘ . 

11.00 

Jiilv 

« 

8, 

<  c 

F.  F.  1\  Go.  T  St . 

2.00 

4  4 

i ; 

t  i 

4  4  4  4 

4  1  . 

1.00 

i  i 

14. 

i  i 

Home  Sav.  T>k.  l)(‘catnr 

jiavnumts  . 

70 . 00 

i  i 

lb. 

i  i 

Figgs,  int(*r(‘st  S  St  rind  . 

111.00 

i  4 

4  ( 

1  i 

AV.  L.  ck  T.  interest  S 

Street  . 

30.00 
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1090  Personal.  Proi>erty. 

July  15,  1914.  iiitorost  T  St .  90.00 

“  “  “  Aiiipriean,  iiitere.st  T 

St .  90.00 

“  20,  I )ovt*,  iiit(*rest  S  St .  50. GO 

“  29,  “  (Jraiuliiia  I'or  pyos....  5.00 

Aug.  10,  “  P.  H.  P.  C’o.  T  St .  3.10 

“  10,  “  “  S  St .  1.00 

16,  I loine  Sav.  I>k.  Decatur 

payment  .  35.00 

Totals  .  $482.17  $447.08 

After  the  above  dates  are  the  following  checkings  in  this 
Exhibit : 

Sept.  4,  1914.  Carroll  Electric*  (\). 

Water  Kbuits  T  St .  40.00 

“  7,  “  Allgel,  lock  S  Street .  .75 

‘‘  7,  “  r’ollr.  Taxes,  water 

rent  S  St .  4.50 

“  7,  “  Connolly  coal  S  and  T 

Streets .  53.95 

10,  “  P.  !•:.  P.  Co.  S  St .  1.00 

‘‘  “  “  P.  E.  P.  Co.  TSt .  2.00 

“  14,  “  I  lome  Sav.  l>k.  Decatur 

St.  Sej)t .  35.00 

“  17,  “  Cash  money  for  car- 

fa  re  .  1.00 

“  17,  “  Collr.  Taxes — water 

iHMit  De(*atur .  G.85 

“  19,  “  (’ash  for  shampoo 

Frances  .  1.00 

“  21,  “  M('Phei*son  of  Paine's 

pietures  Doloi-es....  1.00 

28,  “  Cary  gutter  and  sjunit 

T  St .  5.55 

28,  “  Xolan,  cleaning  ] >1  limb¬ 
ing  S  St .  1.25 

Oct.  3,  “  Conger  a/c  Kawlings — 

T  St.  int .  100.00 

Totals  .  44.85  209.00 
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Copies  of  Extracts  from  Exhibit  Carroll  No.  118 

(Chock  still)  l)ook  Oct.  7,  1914  to  June  7,  1915,  of  Frances 
G.  Carroll,  Washington  and  Southern  Bank,  with  both  can¬ 
celled  checks  and  stubs  of  most  and  some  cancelled  checks 
not  stubbed.) 


The  following  are  the  checkings  shown  by  above,  per¬ 
sonal  and  j)roperty: 


rorsonal. 

l*roi>erty. 

Oct. 

”, 

1914. 

Carroll  F.  Co.  refund 

Int.  T  St.  ])d  Conger. 

50.00 

i  i 

8, 

i  i 

1*.  H.  I>.  Co.  TSt . 

2.00 

1 1 

<  i 

i  i 

S  St . 

. 

1.00 

4  4 

!), 

i  4 

Kahn  for  oil  cloth .... 

1 . 00 

4  4 

10, 

4  i 

(’ash,  excess  for  gro- 

ceries  . 

1.00 

1091 

Oct. 

15, 

1914. 

Home  Sav.  Bk.  I)(‘catur 

I  nt . 

55 . 00 

4  4 

20, 

i  1 

diapman  coal  S  and  T. 

246 . 00 

i  4 

i  1 

i  < 

Dove  Coal  T  St . 

58.00 

i  i 

i  i 

i  i 

Xolan  repaii-s  T  St.  . .  . 

2.45 

Xov. 

'5, 

i  i 

Home  Sav.  Bk.  Xov.  int. 

Dec'atur  . 

55 . 00 

i  < 

4  i 

i  i 

Palais  Jioval,  screens 

T  St . 

25.88 

i  i 

”, 

( i 

r.  E.  I’.  Co.  T  St . 

3.00 

18, 

i  i 

Kami,  C  h  r  i  s  t  m  a  s 

things  . 

5 . 70 

( < 

(  < 

( i 

Lansburgh,  ('hristmas 

5 . 00 

( < 

(  i 

i  i 

Kami,  Christmas  toys. 

5 . 57 

<  i 

50, 

i  < 

Lansburgh,  ( 'hi*istmas. 

5 . 00 

( i 

21, 

<  < 

11.  (J.  ( ’oombe  col’fee.  . 

1 . 55 

Dec. 

5, 

<  i 

Palais  Ibiyal,  Christ- 

mas  gift . 

1.98 

i  i 

n. 

C  i 

A.  Lisner  Christmas 

gifts  . 

6.16 

<  < 

9, 

( i 

P.  E.  P.  Co.  T  St . 

2.00 

<  < 

( < 

i  i 

“  S  St . 

1.00 

( ( 

i  ( 

t  ( 

Home  Sav.  Bk.  Dec.  int. 

Decatur  . 

35.00 
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rersonal. 

Proiicrty. 

Doc. 

I),  ibu. 

Fash  moiiry  for  dirist- 

mas . 

15.00 

( i 

1C, 

i  i 

Saul  cV:  ( iiit.  on  1207 

Decatur  . 

103.13 

i  i 

18, 

i  i 

-\.  Li>U(*r . 

10.03 

i  4 

IS, 

4  4 

Kauu  . 

5 . 00 

4  4 

IS, 

4  4 

.Mens  Shop.  .  .  . 

b .  b5 

*  i 

31, 

i  i 

Lan -lun-o'i  . 

1 . 50 

31, 

4  4 

4  4 

1 .  ;]0 

Jan. 

b. 

101.'). 

W  F.  P.  (’o.  3’  St . 

2.00 

( i 

7, 

4  4 

S  St . 

1.00 

i  ( 

12. 

4  4 

WoofhvarO  Lothrop 

bool*  ami  >t rips  S  St. 

2 . 75 

( i 

1*2, 

4  4 

Shci-wood  papci'iui;’  3' 

St . 

5 . 00 

( i 

4  4 

4  4 

Xolau.  rcpair>  S  St .  .  .  . 

2.15 

i  i 

4  4 

4  4 

Ikiiiii'.  ini.  3'  St . 

12il.0(t 

*  4 

4  4 

( k 

Auicr.  See.  A'  3'.  1  lit.  3' 

St . 

1 20 . 00 

i  i 

4  i 

,  t 

W.  I..  A  3\  iiit.  S  St .  . 

:’>o.oo 

i  i 

4  4 

4  4 

Ain.  X.  1).  int.  3"  St.  . 

i  i 

i  ( 

i , 

.\ni.  See.  cV:  3\  int.  on 

3'  St . 

1  .j .  on 

i  4 

u 

4  4 

I  loiiie  Sav.  P>.  1  >(‘eatur 

int . 

.35.00 

t  k 

IS, 

4  4 

Kann  iV:  Sons . 

11  .OS 

i  4 

2b, 

4  4 

Pious  int,  S  St . 

111.00 

i  < 

4  4 

4  4 

SiM'oinl  int.  S  St . 

!>.00 

i  i 

4  4 

i , 

4  4  4  4  4  4 

0 . 0i ) 

4  4 

30, 

4  4 

[\‘ake  (’oal  3"  St . 

20 . 00 

Fob. 

!>, 

,  i 

Siih-cript  ion  ‘  ‘  A  v  o 

•Maria"  . 

4.00 

i  i 

10, 

4  4 

!’.  K.  I‘.  c.i.  S  St . 

1  .00 

4  4 

lb. 

4  4 

^3>uno-  Mi'us  Sho]) 

I  larrv’s  hirtlnlav.  .  . 

•  • 

0 . 50 

4  4 

oo 

4  4 

Siiipison  oroc(‘ri(‘<  .fan- 

uarv  . 

33.07 

:\rcii. 

.1 

4  ( 

Kan  11  rihlions . 

1  .00 

i  i 

b. 

i  i 

(’ash  market  money.. 

4.00 

i  1 

n. 

4  4 

lIonu‘  Sav.  Dk.  l)(‘(*atur 

int.  Feb.  and  ^Ich  . 

70  00 
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Mch.  10,1915.  P.  E.  P.  Co.  S  and  T 

Sts .  5.00 

“  9,  \V.  G.  Lt.  Co.  for  De¬ 
catur  St .  5.02 

“  “  P.  E.  P.  Co .  2.20 

“  20,  “  Lansl)urg’h  .  2.00 

“  20,  “  C  n  n  n  i  n  <>•  h  a  ni  (Jc  (\). 

waists  .  2.00 

“  22,  (’  11  n  11  i  n  i»-  li  a  in  cV:  Co. 

waists .  1.98 

“  25,  “  P(‘ak(‘  ('oal  T  St .  35.00 

“  2G,  “  Kami  .  1.00 

“  27,  “  ( Joldenborg .  1.00 

Totals  .  4G1.98  926.23 

1092  Aft(M'  the  foregoing  list  the  following  checkings 
appear  in  this  Exhibit: 

Pi'rsonal.  Property. 

A])ril  2,  1915.  J.  \V.  Ward  incidentals.  1.00 

“  3,  “  J.ansbnrgh  baby’s  bas¬ 
ket  .  1.00 

‘‘  ‘‘  ‘‘  Kami,  wedding  present.  1.G9 

“  9,  “  P.  E.  P.  (V).  S  St .  1.00 

“  T  St .  2.00 

“  10,  “  Kami,  jiersonal  needs.  1.00 

“  “  “  I  lonie  Sav.  I>k.  Decatur 

St .  35.00 

“  22,  “  Whitmore  Lvnn  &  Al- 

den  silver  cu]> .  5.00 

“  30,  “  Kami  sjxmding  money.  1.00 

May  8,  “  Kami,  clothing .  3.00 

June  3,  “  ib  E.  P.  Co.  T  St .  4.00 

“  “  “  “  S  St .  2.00 

“  5,  “  Peake  coal  S  and  St. 

Sts .  92.70 

7,  “  ('ash,  payment  on 

painting .  3.00 

Totals  .  51.69  101.70 
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Copies  of  Extracts  from  Exhibit  Carroll  Eo.  119. 

Cliock  still)  l)nok  May  i!S,  l!lir)  to  Aiiu*.  22,  1910,  of 
Fi‘aiM'(*s  (J.  ('arrol!,  with  Mmi>(‘\‘  'l'rii>t  ('<>.,  witli  (‘aiiciOlod 
chocks  attacliiMl  to  stiihs  and  sonn^  checks  not  stubbed. ) 

'rile  followini;’  are  the*  elu’ckinys  siiown  by  above: 

TroiK'rl  y. 

Mav  2S,  191b.  ('olleetor  of  'faxes 

‘  *  iteiniz(‘d  on  other 
>ide"  notation  on 
>tnl).  'fhis  nota¬ 
tion  ha<  a  pencil 
mark  throiiuh  it 
ami  in  pencil  above 
it  tin*  following: 

Ibl  1  S  St . ! . 

1  <  'l\‘a  St .  . 

Idi^  (J . :r27,7bS.()(l 

121b  KUh  St . 

in  the*  handwrit inu'  of  II.  lb  (’arroll. 

( )n  bae*k  of  the  sheet  is  a  tax  bill  to  Mrs.  (Mrroll  for 
the*  followini:’  year,  ])ast(‘d  down  originally,  and  above*  it 
the*  notation  of  Maste*r  “'This  nncov(*r(*d  by  me*.  \j.  A. 
Dent,  duly  2!k  1!121,”  the*  bill  be*in'_:’  rais<*d  at  the*  to))  (*ele,‘e* 
anel  le*ft  ))aste*el  as  e)riii‘inal! v  at  botte)n  e*eb.:e*  oiilv.  rnele*r 
this  tax  bill  is  the  fe)lle)wim;’ : 

i()9:i 


.Square. 

Lot. 

A.'iSfS'i'd  valiu*. 

Amt. 

241 

S107 

1.31b  (^)ne*  St. 

36 

00 

:u;s 

SI  2b 
S126 

1  L’l’ii:)  mill  St. 

34 

4.3 

1 7)2 

S114 

1  b44 

4(10(1  '1'  St.' 

192 

SI  lb 
Slob 

lb;;i 

171b 

4000  'r  St. 

COOO  s  st.f  ■ 

;ub 

9b 

0()00 

4 

1073 

('fhe  abe)ve  value's  te)tal  :r27,7b8.00  in- 
cliieline'  De'catnr  St.  e)mitte*el  from  the 
charye'el  stub,  'flu*  De'catiir  St.  taxi's, 
$4,272)  at  $l.bO,  are  $04. 10,  iiiakini;*  the 
disbursement)  . 


$416.38 


64  10  352.28 
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Personal. 

Property. 

Juno  9,1915. 

Wash.  &  Soutlicrii  Rk. 

to  cover  overdraft. 

“  18,  “ 

Home  Sav.  Bk.  Decatur 

3  mos . 

105  00 

n  a  n 

Home  Sav.  l^k.  liit. 

103  12 

‘  ‘  o  ■;  4  4 

Rose,  hat . 

5  00 

‘  ‘  28,  ‘  ‘ 

Oasli  fiuisliiiig  Dolores 

])ortrait  . 

3  00 

a  on  4  4 

-•s 

Oash,  s])eudiu<>*  money 

1  00 

Jnlv  “ 

Kami,  clolhim*’ . 

3  00 

4  4  Q  4  i 

P.  E.  P.  Co.  S  St . 

1.50 

4  4  4  4  4  4 

“  T  St . 

2  00 

Julv  8,  “ 

*  ^ 

Home  Sav.  Bk.  Decatur 

St . 

:I5  00 

“  I.'),  “ 

.\m.  Soc.  &  T.  T.  SI.  iiit. 

135  00 

4  4  4  4  4  t 

W.  L.  cV:  "r.  S  St.  int. 

30  00 

4  4  4  4  4  4 

K’i,!r,-.-.s  T  St. 

120  00 

4  4  4  4  4  4 

Home  Sav.  Bk.  S  4St.  iiit. 

9.00 

4  4  OO  4  4 

II.  K.  ( 5irrolI  ( Iklahoma 

()il  Oo.  stock 

590  00 

4  4  *■)•>  4  4 

“•  s 

Lanshui’uh,  (Ii*(‘sses,  etc 

14  35 

44  0()  44 

I’.  E.  1’.  Co.  S  iind  T 

Sts . 

3  40 

4  4  4  4  4  4 

Amer.  Xat.  Bk.  T  St. 

lilt,  (with  note  not 

sent  till  Oct.  18,  inio) 

GO  00 

“  ;n,  “ 

Oash,iLi:raii(lma  Repstock 

5  00 

Sopt.  14,  “ 

Home  Sav.  Bk.  Int. 

Ami:.  cV:  Sept . 

70  00 

4  4  4  4  4  4 

I>.  E.  I>.  Co.  T  St. . 

2  00 

4  4  4  4  4  4 

“  S  SI . 

1  GO 

“  “ 

Dili  ill  »}s:  ^Fartin  weddini*; 

])  resent  . 

5  00 

“  20,  ‘‘ 

Kami  necessities  . 

1  00 

“  30,  “ 

AVard,  spending*  money 

2  00 

Oct.  9,  “ 

Kami,  clothing  . 

7  90 

4  4  4  4  4  4 

P.  E.  P.  Co.  S  and  T  Sts. 

3  70 

4  4  1  O  <  < 

-1  — , 

Cash  carfare  . 

1  00 

“  15, 

Union  Tr.  Co.  T  St.  Int. 

due  Julv  11 . 

15  00 

810 
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Oct.  IT),  1915.  Homo  Sav.  Bk.  Iiit.  De¬ 


catur  55  00  . 

“  18,  “  II.  I\.  Oarroll,  salary 

janitor  10th  St.  8/1  to 
Oct.  15  .  37  50 

“  “  “  Kami,  carfare  and 

spend imr  .  2  00 

“  “  “  I>ni‘k(‘,  tr(‘atnient  Fran¬ 
ces'  eyes  .  .  9  00 

“  “  “  W  F.  l\  ('o.  loth  St. 

Anu-.  2-S(*])t..  15  1  43 

“  “  “  Biuus  S  St.  int.  Ill  00 

Xov.  1,  “  ('ash  spendinir  2  00 

“  3,  “  AVard,  money  for  Swed- 

ish  hath  2  00  . 

“  r,,  “  (  asli  .  .  .  1  00  . 

“  9,  “  F.  F.  1\  Co.  T  and  S 

Sts.  3  90 

.  F.  F.  F.  ('(>.  10th  Sts .  3  30 

“  10,  “  Alminerlin,  janitor  lOtli 

St.  .  *  15  00 

“  11,  “  AVonian's  Home  ('om- 

panion  .  1  50  . 

1094 

Xov.  13>,  1915.  St(‘imnetz,  liat  .  .  5  50  . 

“  22,  “  J.  II.  ('li})])(*r,  1 -J  ('om. 

for  loan  10th  Street  ...  75  00 

“  “  “  Alleiiiieny  ('o.  coal  lOth 

St.  !  15  10 

“  “  “  Connelly  coal  8  and  T 

St.  .‘. .  13  80 

“  “  “  Sh(‘rwood  paperini::  S 

and  T  .  ! .  12  00 

“  23,  Iloovei-,  cash  and  hrush  1  00  . 

“  30,  “  Kami,  (’hristmas  uifts  5  00  . 

Dec.  3,  “  Lisner  for  C'hristmas  16  21  . 

“  7,  “  “  Christmas  presents  3  50  . 

“  9,  “  F.  F.  F.  2.30  2.00  4.14 

S  T  10th  .  8  44 

“  11,  “  Falais  Royal  Christmas 

pres . . .  1  02  . 
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Doc.  11, 191o.  Kami  2  00  . 

Dl,  “  Price  scalp  treatments  3  50  . 

“  “  “  Dove,  coal  40.59  107.45 

S  T  10th  192  50 

15,  “  .Mminerlyn,  janitor  lOtli  15  00 

“  “  Home  Sav.  Bk.  Decatur 

iiit.  2  mos.  70  00  . 

10,  “  Pash  i*n-an(lma  Pehstock 

Chris.  .  10  00  . 

-0,  “  Saks,  o-lovcs  2  00 

“  24,  “  B.  F.  Saul  iiit.  103  13 

“  31.  “  Kami  hahv’s  birthday 

*  * 

l)resonts  .  .  5  00  . 

Jan.  8,  IfllO.  Wasli.  (i'/c  B.  A.  Ints. 

lOlli  Si.  375  00 

“  10,  “  I’.K.P.Co.  2.00  lMO  ;!.00 

S  ']’  loth  .  8  00 

“  11,  "  Kami .  1  00  . 

“  “  ^\'llitIn()l■<‘,  I.vnn  iV:  Al- 

(hni  (lold  chain  llarrv 

Xmas  ])rt‘.s.  13  50 

“  12,  “  Pi--s— T  St.  iiit .  120  00 

“  “  “  Home  Sav.  Bk.  Decatur 

Hit . .  35  00  .  .  . 

“  “  “  Union  Tr.  (V).  T  St.  int .  15  00 

“  “  “  Am.  Sec.  ck  T.  (  V).  “  135  00 

“  14,  “  Am.  X.  Bk.  GO  00 

“  14,  “  Kami  .  2  00 

Jan.  31,  “  VoiLt'ht,  rosary .  1  50 

“  31,  “  Kami  .  1  00 

Feb.  1,  “  AVash.  G%  P.  B.  A.  10th 

.  150  00 

H  “  Uollr.  Tax(*s  1914  taxes 

S  .  141  28 

“  Alaed(‘I,  expense  Xew 

Joan  $0,500  S  St.  .  48  45 

“  9,  “  P.  E.  P.  Co.  1. 40  2.00  3.90 

S  T  ])ecatnr  3  90  4  00 

“  “  “  AV.  G.  Lt.  Co.  Decatur 

St.  .  .  .  4  34 

P.  E.  P.  Co.  10th  St .  3  20 
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Fol).  12,  llUf).  'Whitmore,  Lynn  &  Al- 

(loii,  money  for  inci- 

(leiital.^^  .  . .  2  00  . 

“  15,  “  II.  Ii.  Carroll,  remov- 

iiiii:  ashes  10th  St.  .  7  50 

‘‘  IS,  “  AVater  Keuistto*  D.  C. 

loth  St. ' .  4  09 

“  22,  “  Cross .  1  00  . 

“  20,  “  Kami  for  ehaiiire  1.00  . 

“  28,  “  Ward . .  1  00 

Alch.  (),  “  Ciohlenhertr,  clothing...  3.50  . 

“  9,  “  P.K.P.(o.  1.10  2.50  3.30 

S  T  10th  .  0  90 

“  15,  “  Dr.  Xewmaii  ...  2  50  .  . 

“  “  “  Lisiiei*,  gloves  1  50  . 

“  10,  “  II.  I\.  Carroll,  janitor 

10th  2  mos .  30  00 

“  “  “  Cash,  tlowm*  seed  and 

theater  .  2  00  . 

“  18,  “  Cminingham,  waist  2  98  . 

“  22,  “  Cash,  collars  and  thea¬ 
tre  . 3  00  . 

Apr.  1,  “  Harris,  signet  ring  1  25  . 

1095 

Apr.  3, 1915.  Home  Sav.  Bk.  Decatur 

int .  70  00  . 

“  “  “  Rich,  shoes .  6  00  . 

“  10,  “  P.E.P.  Co.  2.40  1.00  1.00 

10th  ST  .  4  40 

“  “  “  AV.  G.  Lt.  Co.  Decatur  4  59  . 

“  “  “  P.  K.  P.  Co.  Decatur  .  2  60  . 

“  “  “  AV.  R.  Fosbender  Cash 

for  dress  .  .  5  00  ... 

“  18,  “  Carroll  E.  Co.  janitor 

10th  St .  15  00 

“  19,  “  AAdiitmore,  Lynn  &  Al- 

den,  Harry’s  chain  ...  10.75  . 

“  “  “  Philipsborn,  suit  .  ..  25  00  . 

“  21,  “  Cash,  Dolores  Easter..  1  00  . 

‘‘  “  Lansburgh,  hat  .  10.00  . 
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Apr. 

21, 

1915. 

Berberich's  shoes  . 

7  00 

22 

Johnson,  Easter  flowers 

2  00 

( ( 

2:5, 

i  i 

Cash,  Harry's  tie  and 

change  .  . 

2  00 

i  ( 

24, 

i  i 

Dove,  coal  S  St . 

56  00 

( i 

i  ( 

i  i 

“  “  T  St . 

56  00 

( i 

(  i 

i  i 

H  i  i  i  (  (  ( 

41  75 

( ( 

i  < 

( i 

“  “  10th  “ . 

25  50 

( ( 

(  i 

i  ( 

Brooks  Co.  fixtures  10th 

St.  . 

4.75 

Alav 

O 

( ( 

Lisner  . 

3  92 

t  ( 

7 

4, 

( i 

Home  Sav.  Bk.  Decatur 

St  . 

35  00 

<  i 

( ( 

Cash  . 

1  50 

( < 

fi. 

i  i 

Kami  for  groceries  .  .  . 

8  00 

i  ( 

8, 

Cash  bal.  circus  tickets 

1  00 

i  i 

10, 

i  < 

“  house  money 

1  00 

i  ( 

i  i 

i  i 

“  Ketiirns  Sacred 

Heart  sliow  . 

4  00 

i  i 

i  i 

( i 

P.  E.  P.  Co.  T.  3.20  and 

lOth  2.00  5  20 

“  12,  “  Ililloary,  fisli .  1  00  . 

“  13,  “  Cash  for  summer  dress  5  00  . 

“  15,  “  AVash.  P.  B.  Assn. 

lOth  St  .  450  00 


Totals  1,580  16  3,006  56 


After  the  fore.2,’oin<^  list  the  following’  checkings  appear 

in  this  P]xhil)it  and  as  to  the  pro})erty  disbursements  they 

check  witli  Exhibit  F.  (J.  (\  Xo.  2  for  S  and  T  Sts.  and  Ex- 

hil)it  Alcllhennv  Xo.  6  for  10th  St. 

% 

l’»*rs()iial  Property 

May  15, 1916.  AVash.  6%  P.  B.  A.  S  St. 

loan  .  196.50 


“  16,  “  Cash,  dress  and  making  10  00  . 

“  18,  “  Alarceron,  papei'ing  T 

St  . ' .  21.50 


“  19,  “  Kami,  dresses  .  5  00 

“  20,  “  “  cash  seamstress  6  00 
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rorsoiial. 

Mtiy  2.4,  IDin.  (’arroll  H.  Co.  janitor 

lOlli  St.  and  paints 
Docatnr  St.  .  IG  55 


i  i 

2G, 

Wasli.  (>':'(  I*.  15.  A.  S  St. 

loan  . 

i  ( 

i  4 

4  4 

(’ari-oll  K.  Co.  screens 

loth  St . 

i  i 

0() 

i  4 

Xasli,  })ai)(‘ring  'f  St  .  . 

i  i 

30, 

4  t 

Cash,  making  over  hat 

o 

o 

i  i 

31. 

4  4 

Cash,  })in  etc  .  . 

2  00 

(  4 

4  4 

4  4 

Collr.  Tax(‘s  .81,200.42 

notation  “Sol*  item¬ 
ized  a  c  first  page 
tliis  book.”  (Xote. — 
'file  itemiz(*d  aeeonnt 
is  the  tax  bill  lierein- 
brt’ore  i*et’eri‘ed  to  as 
])asted  o\'i*i’  tin*  de¬ 
tails  ot*  the  1!>1.5  cheek 
for  taxes,  and  is  as 
follows : 


Vjiluf 

\'alih*  iniin’<»\t‘- 

Stj. 

I.t't.  land.  meins. 

Total. 

1 52 

SI  14  i:)44  4(100^,., 

Sllf)  I.-).-!!  40(l()\  ^ 

11072 

102 

sio.')  17].")  (idoo  s  St. 

7 1 1 5 

288 

of  r,  1(14.72  lOOtlLo,. 

S  42  ISGIS  4(1005 

43070 

308 

S12.7  10.77  110001 

si2(;  ::;;s  ooo^' 

1:J805 

4  107.'!  ;;2(H)  D.ratiir 

427:i 

80028 

Makiii"  tlu'  clKTkiitLf 

04  00 

June  5, 

lOlG.  (kisli 

4  00 

Julv  1, 

“  Lisner 

1  00 

“  18, 

“  Kami 

.3  00 

“  20, 

4  4  4  b 

5  00 

Ang.  22, 

“  Palais  Royal 

2  00 

Totals  . 

120  G4 

rroperty. 

15  00 

2  00 

IGO  00 
23  00 


Tax. 

IGG  12 
115  73 
646  05 

208  43 
64  0!) 

1,200  42 
1,1 3G  33 


1,554  33 
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Copies  of  Extracts  of  Exhibit  Carroll  Xo.  120. 


(Check  stul)  book,  June  0,  IDIC)  to  Sept.  11,  1916  of 
Fi’aiiees  Ci.  Carroll  with  Miiiisev  Trust  Co.  with  cancelled 
cheeks  attached  to  stubs,  and  some  checks  without  stubs.) 


The  followiim*  are  the  checkim»‘s  shown  bv  above  and  thev 

C75  •> 

check  for  property  disbursements  on  S  and  T  Sts.  with  Ex¬ 
hibit  F.  G.  C.  Xo.  2  and  disbursements  on  10th  St.  with  Ex¬ 
hibit  ^Icllhennv  X'o.  6: 


I’crsoiial. 

Troporty. 

June 

9, 

1916. 

P.  E.  P.  Co.  S  St . 

o 

00 

( ( 

i  i 

4  4 

“  “  T  St.  . 

o 

00 

t  ( 

4  4 

“  “  lOlh  St.  . 

2 

30 

( ( 

10, 

i  4 

Cash,  painter  1207  De- 

catur  . 

20  00 

i  < 

o 

4  4 

Kami,  clothim;'  . 

5  00 

( ( 

Ki, 

4  4 

Kami,  awuini>‘s  S  St. 

7 

92 

( ( 

(  4 

4  4 

Stearnian,  ])aperiui»-  T 

St . 

3 

50 

t  < 

18, 

4  4 

C.  P.  Td.  t'o.  lOtli  St.  .  . 

47 

70 

( < 

(  4 

4  4 

Saul,  int.  and  renewal 

costs  Decatur  St. 

17J  J9 

i  ( 

21, 

4  4 

Casli,  house  niou(‘y 

2  00 

2*^ 

4  4 

“  Ih'teler  ])aintiii^i;’ 

1207  Decatur 

JO  00 

•  .  • 

i  < 

23, 

4  4 

Kami  . 

2  00 

( i 

2G, 

4  4 

Cash,  house  money 

2  00 

i  t 

28, 

4  4 

Cioldenbere:,  hat  and 

babv  dress 

4  00 

June 

4  4 

4  k 

Cash  gloves 

1  (10 

.  .  . 

•  • 

1097 

J  ulv 

1, 

1916. 

Dr.  Coulon,  (hmtist 

6  00 

( i 

G 

4  4 

Cash,  spending  money 

2  00 

i  i 

11, 

4  4 

P.  E.  P.  Co.  loth  St. 

2 

73 

( i 

4  4 

4  4 

“  S  St. 

1 

37 

( ( 

4  4 

4  4 

“  T  St. 

1 

60 

( ( 

4  4 

4  4 

Collr.  Taxes,  water  rent 

10th  St.  . 

11 

54 

i  i 

i  i 

4  4 

Am.  ^losaic  (’o.  10th  St. 

50 

i  i 

20, 

4  4 

Home  Sav.  Dk.  Decatur  St. 

2  mos . 

70  00 

81G 
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Property. 


Julv  17,  IhlG. 

Casli  .  .  .  .... 

1  00 

•  •  .  . 

,  ,  , 

“  Ks, 

4  4 

Ain.  See.  c'c  'r.  (’o.  T  St. 

int.  . 

135 

00 

‘  ‘  20, 

4  4 

Kiii'^’s  T  St.  int . 

120 

00 

4  4 

Koi^’win  (’om.  on  ro- 

nowal  T  St.  loan 

40 

00 

AU!!!:.  11, 

4  4 

Am.  X.  I>k.  T  St.  int.  . 

.  .  .  .  .  , 

GO 

00 

t  4  4  » 

4  4 

Kawlimrs  C’om.  and  re- 

nowal  T  St.  loan  ... 

52 

10 

“  14, 

4  4 

Cash,  mossoiuror  . 

50 

«  *  •  . 

“  15, 

4  4 

P.  E.  P.  Co.  T  St . 

0 

60 

“  17, 

4  4 

Palais  lioval  . 

1  00 

•  •  •  < 

»  •  • 

18, 

4  4 

Cash  . 

1  00 

“  2G, 

4  4 

Homo  Sav.  Bk.  Decatur 

St.  int. . 

35  00 

.  .  .  , 

‘  ‘  20), 

4  4 

Kami,  clothino,*  . 

5  00 

•  • 

4  4 

^  '  % 

4  4 

S  i  s  m  an  C  o  h  n  Co. 

swi'ator 

12  75 

• 

So])t.  f). 

4  4 

Iloalov,  awidnii’s  10th  St. 

23 

00 

4  4  4  k 

4  4 

Collr.  'I’axos,  water  rent 

T  St. 

11 

72 

4  4  4  4 

4  4 

Collr.  Paxes,  S  St. 

G 

26 

4  4  4  4 

4  4 

P.  F.  P.  Co.  10th  St. 

1 

04 

4  i  4  4 

4  4 

“  “  S  St. 

1 

18 

4  4  4  4 

4  4 

Iltimo  Sav.  Bk.  hit.  Do- 

catur  St. 

35  00 

«  .  •  « 

•  4 

“  11, 

4  4 

Cash 

5  00 

.  .  .  . 

,  .  . 

Totals 

413  G4 

53G 

06 

('(»pi(‘s  fi 

'/  Extracts  nf  E.rJiihit  ('arrall  Xo.  121 

• 

( ( ’hock 

stub 

book  S(‘])t.  12,  IIBG  to 

Mav  20, 

1017 

of 

Fraii(H‘s  (J.  (’arroll  willi  Minist‘V  'frust  witli  caiicolled 

«  ^ 

chocks  attacliod  to  slides  and  some  clu*cks  without  stubs.) 
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The  followiiii*-  are  tlie  elu‘ekini;s  shown  l)v  tlie  ahover  and 
they  eliec'k  as  to  ])ro])erty  disljurseineiits  witli  Kxliibit  F.  (1. 
(V  Xo.  -  t'oi-  S  and  Sts.  and  ITvliihit  Mellluniny  for  10th 
Street : 

IN'isiHial.  I’roiH'rty. 


Sept.  12, 

1910. 

Farroll  fdev.  Oo.  jiaper- 

inu’  'V  St.  and  Deeatnr 

0  r)0 

18 

50 

“  i'>, 

k  k 

(\  [\  T(d.  ('o.  lOtii  St. 

24 

81 

“  19, 

4  4 

F.  F.  12.  (\).  T  St. 

3 

05 

i  i  i  k 

k  4 

“  S  St. 

1 

00 

k  k  i 

k  k 

Kttli  St. 

4 

34 

“  20, 

k  k 

Fan-oil  K.  Fo.  danilor 

loth  4  nu)s. 

GO 

00 

“  i!T, 

4  k 

Kann,  spendin,'A-  inoiu‘y 

1  0(.) 

•  *  • 

4  <  OO 

4  k 

Folli'.  4'axes  water  rent 

lOtli  St . 

3 

28 

H  %  k 

k  k 

Thomas  r(‘i)airs  T  4St.  . 

1 

50 

H  k  k 

k  k 

loth  St. 

1 

00 

Oet.  o, 

k  k 

( 'onnolly,  (-oa.l  loth  St. 

77) 

00 

4  4  4  k 

k  k 

l)ov(‘  coal  lotli  St. 

02 

00 

( (  k . 

k  k 

S  St. 

29 

85 

il  k  k 

k  k 

T  St. 

70 

50 

1098 

Oct.  5, 

1910. 

1’.  H.  1’.  Co.  loth  SI. 

4 

00 

4  4  4  k 

k  k 

S  St. 

1 

00 

4  k  4  4 

k  k 

Kawliim's,  Insnranc(‘  T 

St. 

32 

00 

7, 

4  k 

W  F.  W  (^).  T  St. 

10 

70 

4  k  k  k 

k  k 

Home  Sav.  Fk.  Deeatni- 

St.  int. 

.or)  ()o 

“  12>, 

k  ft 

Kann,  jxn-sonal  needs 

1  00 

‘  •  I  ■), 

k  k 

( 'ole,  Janitoi-  lOth 

17) 

00 

“  :]o. 

k  k 

Kann,  hat 

10  00 

Xov.  1, 

k  k 

( ioldenh(‘rn-  on  liat 

:i  00 

k  4  •) 

•-»  k 

k  k 

Wash.  OF'  i».  r>.  A.  S  St. 

393 

50 

4  k  k  k 

k  k 

Wash.  0/^  F.  F>.  A.  10th 

St. 

GOO 

00 

“  0-!), 

k  ft 

Lisnci-  l\ann,  cloth- 

in^i;- 

•_>  00 

“  1(1. 

k  k 

F.  F.  F.  Fo.  S  and  T 

4 

70 

4  4  4  4 

k  4 

10th  . 

3 

20 

52— 4d45a 
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I’ersonal. 

Property. 

Xov.  10, 191().  Home  Sav.  Bk.  Decatur 

iiit . 

35  00 

11,  “  Xasli  paperinii:  T 

17  50 

“  “  “  “  “  10th 

13  00 

17,  “  Cole  janitor  lOtli 

15  00 

.  Kawliiigs  ins.  T  St. 

12  00 

“  -1,  “  Woodward  c'c  Lotlirop 

doll  . 

2  75 

“  -1,  “  Woodward  Lotlirop 

presents 

1  79 

“  27,  “  Kami  . 

1  00 

“  28,  “  Clipper,  bal.  com.  lOtli 

St.  loan 

75  00 

Dec.  4,  “  Price,  incidentals 

2  00 

“  G,  “  Home  Sav.  Bk.  Decatur 

int.  . 

35  00 

“  “  “  Lansl)uri>-li,  shoes 

5  85 

“  “  “  (dinedinst,  jihotos 

9  00 

“  “  “  (’a.sli  for  Xmas 

10  00 

10,  “  I’.K.  P.  Co.  S  amlT 

4  85 

“  “  “  “  10th 

4  09 

IG,  “  Cash,  Xmas  ])resenls 

5  00 

“  18,  ••  Cole,  loth  St. 

15  00 

20.  “  Kann,  Xmas 

5  00 

Boherts,  lishiiiii' rod  cas<.‘ 

Xmas 

S  50 

121,  “  Saul,  Decatur  int. 

112  00 

2d,  “  Cash,  Xmas  present 

10  00 

Jan.  a,  1917.  C.  1>.  Tel.  Co.  10th  St. 

13  40 

Cash,  Dolores  partv 

2  00 

7,  ••  W  K.  I>.  Co.  S  and  T 

3  00 

.  “  10th 

4  74 

.  Carroll  K.  Co.  S  St. 

4  25 

“  . .  loth  St. 

2  00 

.  S  St. 

10  50 

.  Collr.  Ta.xes  10th  St. 

W.  B. 

4  72 

Kann,  di-ess 

22  50 

9.  ••  Wash.  (i'T  P.  B.  ,V.  10th 

St.  loan 

588  00 

. . .  S  St.  loan 

112  00 

n.  R.  CARROLL  ET  AL.  VS.  J.  J. 
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Jan.  9,1017.  lloim‘  Sav.  15k-.  Dwatiir 

St.  iiit.  .  .  . 

IVrsoiial. 

35  00 

ri’oiK'ity. 

“  10, 

“  Am.  S.  A-  T.  T  8t.  liil.  . 

135.00 

i  i  4  k 

“  lliji-s  T  St.  hit . 

120.00 

i  4  4  4 

‘‘  Am.  X.  I>.  .  . 

GO.  00 

4  4  -1  — 

“  ('ok‘,  loth  St. 

15.00 

i  <  4  4 

Feb.  2, 

“  Xasli,  ])ai)eriii<'-  8  St.  . 

“  Home  Sav.  J>k.  Decatur 

5  50 

iiit.  . 

35  00 

(  i  4  4 

“  Foie,  lOtli  St. 

15  00 

“  10, 

Union  Trust  T  kSt.  int. 

30  00 

a  4  4 

“  P.  E.  P.  Co.  S  and  T  . 

3  00 

a  n 

“  “  lOth  St . 

5.79 

a  4  4 

Fineli,  stairs  S  St. 

12.10 

4  4  1  •> 

I.), 

W^ard,  valiUitines 

1  00 

“  15, 

(’ash,  (’liina  Ulub 

1  00 

"  15, 

••  I'alai.s  Koval 

8  00 

5Icli.  9, 

1099 

••  Cash 

2  00 

AIcli.  0, 

1017.  C’asli,  niakinn-  dress 

7  10 

4  4  U 

A^nnew  coal  lOtli 

58  10 

^  *  4  k 

. S  St. 

IG  GO 

4  4  4  » 

. r  St. 

G4  40 

i  4  4  4 

Cairoll  K.  Co.  S  and  T 

118  00 

4  4  fc  » 

4  4  4  k 

.  loth 

Home  Sav.  Dk.  De¬ 
catur  int. 

35  00 

8  55 

“  0 
•  s 

••  1’.  i:.  P.  Co.  S  and  'r 

3  00 

4  4  k  k 

loth  . 

4  89 

4  k  4  k 

Lanshur^li,  di'ess 

15  97 

4  4  4  k 

“  Kami,  dri'ss 

19  90 

“  15, 

(’ash,  Mae^ie  ' mo. 

10  (10 

“  10, 

Colo,  loth  SI. 

15  00 

“  20, 

(’ash,  (’hina  (’lub 

1  00 

“  20, 

(’ash,  i('e  ci’i'am  et(*. 

1  00 

A))!.  2, 

(’ash,  llobbii*  cV:  (Jrand- 
ma 's  birthdav 

0  00 

“  5, 

“  P.  E.  P.  Co.  S  and  T 

2.00 

it  4  4 

(4  4  4 

“  “  lotli  St 

“  Home  Sav.  Bk.  —  Int. 

. 

4  20 

Decatur  . 

35.00 
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Personal.  Property. 


A])r. 

10,  1917. 

Collr.  Taxes  W.  I?.  lOtli 

0 

10 

( ( 

4  4 

4  4 

Wasli.  Ct'c  I'.  r>.  A.  lOth 

St. 

311 

50 

( ( 

4  4 

4  4 

Wash  Cd/c  \\  P>.  A.  S 

St . 

142 

25 

May 

8. 

4  4 

Home  Sav,  Bk.  Decatur 

Tnt.  . 

3o  00 

<  ( 

10. 

4  4 

P.  E.  P.  Co.  S  and  T 

3 

00 

4  4 

4  4 

4  4 

“  loth 

1 

30 

4  4 

4  4 

4  4 

“  Decatur 

11  93 

4  4 

4  4 

4  4 

W.  0.  Lt.  Co.  lOth 

1 

52 

4  4 

12, 

4  4 

Price  . 

2  00 

4  4 

21, 

4  4 

Cash,  incidentals . 

1  00 

4  4 

OO 

4  4 

Kann  .  ... 

1  00 

4  4 

•)() 

4  4 

Collr.  Tax(‘s  $0.74.37  ])er 

))ill  as  follows : 

T  St.  KiC.i:!;  S  St. 

n.).72 

281 

85 

loth  St.  . 

208 

43 

Decatur  St . 

04  09 

CM  38  3,971  02 


('(fpivs  of  Kxtrads  of  h'xhihif  (\irroU  Xo.  122. 


(('lioek  stiil>  l)()()k,  June  1,  1917  to  Jiiiio  10,  1918  with  caii- 
celled  ciioeks  atlticliod,  jilso  looso  ehoek.s  to  Sopl.  20,  1919, 
of  Francos  (I.  (’ai'roll  with  Miiiisoy  Trust  C’o.) 

'riio  followiiiLT  aro  tlu*  cliockiiiLTs  sliowii  l)y  tlio  above,  and 
they  check  for  |)ro)n*rty  ilishui'seiuents  with  Fxhihit  F.  (i.  C. 
Xo.  2  on  S  and  ’i  St.  and  Fxhilht  Mclllienny  Xo.  6  on  10th 
St.: 


June  1, 

1917. 

Cash  ic(‘  cream 

2  00 

4  4 

o. 

4  4 

Airnew  coal  lOth  St. 

78  70 

4  4  4  4 

4  » 

“  S  aiul  T 

81  30 

“ 

4  « 

Cash,  shoes 

3  00 

"  8, 

4  4 

Home  Sav.  Bk.  Decatur 

Int. 

35  00 

u. 

4  4 

Saul  Decatur  4St.  int. 

112  50 

H.  R.  CARROLL  ET  AL.  VS.  J.  J. 

MOEBS. 

821 

1100 

Juno  10, 

101 

7.  I'.  K.  I>.  (’o.  S  and  T 

« 

C 

LOO 

i  4 

4  4 

4  4 

“  lOth 

3  79 

4  4 

2(!, 

4  4 

Laiisl)in‘n-li,  ])oi’s()iial 

7)  7  0 

4  4 

27, 

4  4 

(’asli,  dress  makiiii? 

3  00 

i  i 

27, 

4  4 

Lyles,  re])aii-s  S  St. 

4 

00 

4  4 

28, 

4  4 

Lasli,  .Lilia 

1  00 

Juh 

• 

7, 

4  4 

( ’asli,  eliiiia  eliih 

3  00 

4  4 

0, 

4  4 

Laiislairirh,  elotliiiiuf 

5  00 

4  4 

4  4 

4  4 

Hoioe  Sav.  Hk.  Deealur 

St. 

25  00 

4  4 

4  4 

4  4 

Kami 

1  00 

4  4 

11. 

4  4 

IL’irirs  O'  St.  iiit 

120 

O 

O 

4  4 

4  4 

4  4 

Am.  See.  &  T.  Co.  T  ,St. 

12, 

int. 

1.35 

00 

4  4 

4  » 

C.  I’.  T(‘l.  Co.  lOili  ,st 

88 

4  4 

12, 

4  4 

P.  !•:.  I‘.  Co.  .S  and  T 

3 

00 

( i 

l-^, 

4  4 

l\aiiii 

5  00 

4  4 

17, 

4  4 

1*.  K.  P.  Co.  Idfli 

3 

20 

4  4 

4  4 

4  4 

Am.  X.  nic.  T  .St.  int 

GO 

00 

4  4 

4  4 

0‘) 

‘2-i, 

4  » 

4  4 

Collr.  Ta.xc.s  W  It  S  St. 
I’nion  'I’rn.st  ( 'o.  '1'  St. 

2 

52 

■•10, 

int. 

15 

00 

4  4 

4  4 

Lollr.  Taxes  W.  IL  lOtli 

St. 

9 

62 

4  4 

4  4 

4  4 

Carroll  Eloe.  Co.  S  and 

T  St. 

32 

08 

4  4 

4  t 

4  4 

Carroll  Elee.  Co.  10th 

16 

15 

( ( 

4  4 

4  4 

JIannon,  rejiairs  S  St. 

3 

50 

(  4 

4  4 

4  4 

Easel  1  k(‘ys  T  St. 

1. 

75 

t  t 

••11, 

4  4 

I\ann 

1  00 

4  4 

4  4 

4  4 

IIeal(‘y,  awnimrs  lOth 

Auk- 

St. 

57 

00 

7, 

4  4 

Wa.^ii.  6%  P.  B.  A.  lOtli 

St.  .  . 

480 

00 

i  i 

4  4 

4  4 

IVasli.  G'/c  V.  B.  A.  8  St. 

222 

00 

(  4 

9, 

4  4 

P.  E.  P.  Co.  8  and  T  8ts 

3 

00 

4  4 

10, 

4  4 

Home  Sav.  Bk.  Decatur 

int.  . 

35  00 

4  4 

10, 

4  4 

P.  E.  P.  Co.  lOth  8t. 

0 

20 

4  4 

11, 

4  4 

Cash,  dress  making  and 

bathing  suit  . 

12  00 

822 
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lo, 

,  1017. 

Dasli  m^iiiev  to  r)ceaii 

• 

Citv 

a  00 

“  U, 

4  4 

IIoti‘1  Xoi'iiian(li(‘  nu>ii(‘v 

* 

for  vacation 

77)  00 

‘  ‘  28, 

4  4 

IIot(*l  Xormaii(lit‘  iiioii(‘v 

• 

t‘oi’  vacation 

:}()  00 

Sept.  (), 

4  4 

Dash,  money  on  trip 

20  00 

“  11, 

4  4 

Home  Sav.  Hk,  Decatur 

int. 

da  00 

4  4 

I*.  K.  I*,  ('o.  S  St. 

1 

00 

4  «  4  4 

4  4 

“  loth  St. 

a 

40 

“  17, 

4  4 

( 'ash 

a  00 

“  IT), 

4  4 

Kami  t'urs 

4.')  00 

“  2(i. 

4  4 

AV.  ( I.  Lt.  ( 'o.  I )(‘calnr  St. 

2  21 

4  4  4  4 

4  4 

Kami 

a  00 

Oct.  1, 

4  4 

( 'ash,  ( ’hina  clul) 

00 

t  i  i  4 

4  4 

Home  Sav.  I>k.  Decatur 

int. 

:’»a  00 

“  10, 

4  4 

I\  K.  \\  Do.  S  and  T 

7) 

00 

4  4  4  4 

4  4 

“  lOtli 

1 

30 

4  4  4  4 

4  4 

AV.  (i.  Lt.  Do.  D(‘catur 

1  07) 

4  4  1  •> 

J  .), 

4  4 

AVard 

7)  00 

4  4  *)•-> 

4  4 

'rrundh*  coal  S  and  'V 

2,70 

87) 

4  4  4  4 

4  4 

“  iiitii 

U 

40 

Xov.  (), 

4  4 

T  St. 

21 

77) 

4  4  4  4 

4  4 

lIonu‘  Sav.  Dk.  Decatur 

int. 

3.j  00 

Xov.  10, 

4  4 

P.  K.  P.  Do.  T  St  and  S 

St. 

3 

00 

4  4  4  4 

4  4 

1’.  K.  1’.  Co.  loth  St. 

4 

70 

“  Ll 

4  4 

Dasli,  irrandma  . 

a  00 

.  ,  *  < 

4  4 

-f). 

4  4 

“  C'hina  cluh  .  .. 

2  00 

,  , 

Dec.  1 , 

4  4 

Dove,  coal  10th  St.  .  .  . 

142 

4a 

4  4  4  4 

4  4 

“  S  St. 

117) 

47) 

4  4  4  4 

4  4 

Marlow  coal  loth  St. 

7 

07) 

4  4  *  .> 

4  4 

Wash.  6',l  e.  0.  A.  S  St. 

220 

00 

a  4  4 

( i 

“  10th  St. 

526 

00 

1101 

Dec.  5, 

1917. 

Collr.  Taxes  AA\  P.  S  St 

0 

94 

4  4  4  4 

4  4 

TSt 

12 

72 

4  4  4  4 

4  4 

Ca.sh 

7  00 

,  .  .  . 

“  17, 

4  4 

llessick,  coal  lOtli  St.  .  . 

24. 

90 
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Dec. 

i  ( 
t  ( 
i  i 
i  i 
i  i 

Jan. 

i  i 


i  4 
4  4 
4  4 
4  4 

4  4 


4  4 
4  4 


Feb. 


i  i 


i  i 

i  i 

4  4 

4  4 


4  4 

i  i 


Mch. 


4  ( 
4  4 
4  4 


n, 

1917. 

Xash,  papering  T  St.  . 

.  .  .  . 

.  .  . 

18, 

4  4 

P.  E.  P.  Co.  T  St  . 

4  4 

4  4 

“  10th  St 

18, 

4  4 

Saul,  Decatur  int 

112 

50 

19, 

4  4 

Lansburgh  . 

20 

00 

27, 

4  4 

Kami 

1 

00 

J? 

1918. 

Marv  Mav  . 

6 

00 

9, 

4  4 

AVash.  6%  P.  B.  A. 

10th 

St. 

4  4 

4  i 

Wash.  6%  P.  B.  A.  8 

;  St 

4  4 

4  4 

B.  F.  Saul,  Decatur 

int 

70 

00 

4  4 

4  4 

P.  E.  P.  Co.  S  and  T 

Sts. 

“  “  ‘‘  loth  St . 

“  “  B.  F.  Saul,  int.  bal.  prin¬ 

cipal  and  release  ex¬ 
penses  Decatur  St. 

trust  .  69  65 

22  “  Am.  X.  B.  T  St.  int. . 

“  “  Am.  Sec.  &  T.  Co.  T  St. 

int.  . 

“  “  I\i^e:s  . 

7,  “  “II.  1\.  Carroll,  admr. 

To  returniiif^  loan  of 
recent  date  on  account 
of  overdrawing  my 
account.”  100  00 

“  “  Carroll  E.  Co.  T  St.  coal 

Dove 

“  “  Carroll  E.  Co.  lOtli  St.  . 

15,  “  P.  E.  P.  Co.  SSt . 

“  “  “  loth  St.  .  . 

“  “  Phillips  and  Lynch  coal 

10th  St. 

K;,  “  (ash  .  5  00 

26,  “  Union  Trust  Co.  T  St. 

int . 

2,  “  Cash  .  2  00 

6,  “  Phillips  and  Lynch  Coal 

T  St . 

“  “  P.  E.  P.  Co.  T  St . 

“  “  “  S  St . 

“  “  Phillips  and  Lynch  coal 

10th  St . 


823 

22.00 

2.00 

1.30 


118  25 
59.75 


5.40 
6  50 


60.00 

135  00 
120  00 


178  60 
8.26 
1.20 
3.97 

77.97 


15.00 


41.50 

1.97 

.90 

41.99 
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Moll.  (I,  ir»is.  I*.  E.  i>.  fo.  mo,  St. 

“  12,  “  Wiisli.  CS'  1>.  B.  A.  lOtli 

Si. 


Apr.  !», 

it  4  4  4  4 


“  “  “  Wiisii.  ]>.  B.  A.  s  St. 

“  2;!,  “  c.-i.^ii 

ipr.  Jt,  I^Iiillips  jukI  Eviicli  coal 

S  aial  'I' 

“  “  “  J’liiilips  and  Lviidi  coal 

B'tliSl. 

“  11'.  “  I’.  H.  B.  Co.  S  aiidT 

“  “  “  •'  lOtli  St. 

“  2.').  “  Cash 

l<h'’  S.  ••  'I  nindlc.  coal  S  and  T 

“  1".  ••  B.  i:.  I’.  Co.  S  and  T 

.  ••  loth  St. 


1  (III 


(  (  4  4  4  i 
4  <  *4  4  4 

Mnv  S, 


4  4  4  4  4  4 


2  (»0 


“  27, 

4  4 

.  (i.  Lt.  ( ’().  Deeulur 

0  30 

i  i  4  » 

4  k 

Colli'.  'I'a.xc.s  S  and  T 
and  Decatur 

03  0.3 

June  10, 

4  4 

B.  E.  B.  Co.  S  St.  .Mav  . 

44  .).) 

4  k 

( ’asli 

2  00 

4  i  4  * 

4  k 

Saul,  [lecatu!-  iiit. 

112  50 

tiulv  S. 

4  ft 

( loldtMihei'u' 

8  00 

•  s 

4  k 

II.  Ii.  (’arroll  lauil  ad- 
jiistiiieiils  S  and 

2iM  2:\ 

4  4  .-).1 

4  4 

Phillips  and  Lvneli  S 
and  T 

4  4  4  4 

4  4 

Idiillips  and  Lviicli  lOlli 

Si‘]){.  12, 

4  4 

(’ash  .. 

5  00 

Oet.  4, 

4  4 

4  4 

5  00 

1 1(12 

Xov.  9, 

191S. 

(’ash  . 

4  00 

Xov.  15, 

1918. 

Kami 

11  04 

1  !♦*(*.  7, 

4  4 

(’ash 

3  00 

•  ‘  1 2, 

4  ft 

(’ash 

10  00 

“  14, 

4  ft 

Lanshnriih 

9  00 

i;». 

k  k 

P».  I‘\  Saul 

112  7)0 

]\Feli.  28, 

191!). 

(’ash 

5  50 

24, 

4  4 

S(‘ir 

2  00 

S(‘])l.  20, 

4  ft 

(’ash 

2  45 

3  52 


285  00 
108  70 


59  95 

40  35 
4  35 
3  30 

40  80 

2  70 

3  72 


259  3(; 


42  00 
8  00 


1,590  72  4,593  34 
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Tlio  totals  of  tlio  elieckinirs  for  this 
period  are 

Transf(‘r  tlie  elieekiii^’s  on  I  lie  loan  on 
S  Sli’eet  for  $(),5()0 

And  the  correct  checkinirs  are 


rorsoiial. 

d,221)  65 
1,456  70 


l*roi)crty. 


10,655 

65 

1 ,456 

70 

0,108 

05 

1 2,364 

38 

10,630 

76 

1,724 

62 

4,686 

35 

2,061 

73 

1,633 

31 

25 

55 

4,620 

50 

Dednctinc:  from  the  Total  de])osits 

The  rents  shown  hv  K.xhihit  F.  0.  C.  Xo.  — : 

S  and  T  ‘  6,lS:i  74 

loth  4,456  ti2 


The  balance  of 

r(‘pr(‘s(‘iits  th(‘  ])(*rsonal  d(‘])osits  of  Mrs.  ( 5n*- 
roll  for  this  jiei’iod. 

Deduct ini^^  h(*r  checkin.L!:s  of 

her  overdraft  of  rents  for  the  pi‘rio<l  is 
whi('h,  with  hor  ovi'rdi'aft  for  ])r(‘vions  pei'iods 
})lns  the  ])enalties  on  S  Streot  taxes  disallowcal 


re[)resents  her  total  ovei‘draft  of  rents  4,620  nO 

all  as  (‘X])lain(‘d  in  Notes  to  lOxhibits  F.  (J.  (5  No.  2  and 
C5irroll  Xo.  127.'’ 

(Kec.  077-078:)  In  i*es])(mse  to  reijnest  of  the  Master, 
counsel  for  defendants  ])i‘odn('ed  setthninnit  she(*ls  on  the 
sales  by  the  Trnstc'es  in  the  canst‘.  Fonnsel  also  jirodiiced 
co])y  of  th(‘  i‘(‘poi-t  of  th(‘  Auditor  (d*  th(‘  Foui-t  with  first 
account  of  tin*  triiste(*s.  'riiey  weix*  marked  ITxhibits 
Trustee'  X^(;s.  1,  2,  and  6. 

The  following:  are'  imte's  of  the  Exhibits  1  and  2: 

Xot('.'<  of  Exhlhlt  Trustees  Xo.  1. 

(Settlement  sheet  of  Title  Company  to  Fleharty  and 
Cassin,  d’rnstees,  ^lay  1,  1018,  case  Xe).  o.‘>04o,  lots  125-6, 
srj.  :168.  Shows  pi'iee  of  Ivpiity  Jf0,00l);  elefei'red  payments 
$6,000.) 


82G 
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Xotrs  of  Exhibit  Trnsf(‘vs  Xo.  2. 


( S(*ttl(‘in(‘iit  sluM't  of  Title  (\)in]inny  to  Floliarty  aud 
C’assin,  'rnist(‘<‘s  (‘as(‘  Xo.  54504,  lot  105  square  102  and 
lots  114-115  s(juai‘(‘  152.) 

4'liis  shews  of  lot  105  sfjiiare  102  $7,S0(),  trust  de¬ 

ducted  .'f5.S20.00  principal  and  .'f5S.70  interc'st  and  d(‘f(*rred 
paynK'iits  SI ..‘’).3.3..32 :  ])ric(‘  of  lot  114  $8. .350,  trust  dedu(*t(‘d 
85,500  jiial  int(‘i*c>t  and  (hd'ei'red  ])aynu‘nts  81.000;  ])rico 
of  1(4  1 15  8"^. 350,  ti’ust  (le(luct(‘d  85,500  and  interest,  and  de- 
f(‘i‘re(I  payments  81  .OOfi.OO. ” 


(lo‘c.  07^:)  Tli(‘  Master  ask(‘d  for  the  contract  of  pur- 
chas(‘  of  T(*nth  Sti’(‘et  and  counsi*!  for  dc'fendants  pro¬ 
duced  it  and  it  was  lilc<l  ;nid  marked  Kxhihit  Carroll  Xo.  123. 
The  followini!'  arc*  noti's  of  th(‘  ITxliihit : 


Xofos  of  ExhiJ/it  (\}n'oU  Xo.  12.‘). 

((’onti'act  on  form  of  I*' rank  T.  Rawlings  for  sale  of  sub¬ 
lets  125-12r»,  s(|uai-(‘  .‘JOS.) 

I)at(Ml  .Inn.  2.‘’>.  150 5,  acknowhMlg(*s  rec(*ipt  of  850  deposit 
(HI  jHo-chnse  from  Mo(‘hs  and  Cari’oll,  ])rice  of  8-, 000,  all 
cash  ahov(‘  trust.  purchas(‘i’s  to  assume  ])aym(mt  of  trust 
for  81,200,  dat(‘d  Aug.  1!I,  1014,  2  years  at  O'Tr,  now  on  the 
]ii’op(*rty:  sigiu'd  in  (luj>licat(‘  by  Moebs  and  Carroll  and 
Ihank  3\  lOiwlings  Co.,  agents;  this  eo})y  also  signed  by 

owiK'r  .lanuarv  25.  1015.” 

» 

( Iv(*c.  07!>:)  Ask(‘d  by  the  Master  what  else  he  had,  eoun- 
s(‘l  for  debmdants  produced  all  of  the  job  accounts  of  tlie 
(’aia-oll  I'Oectric  Com])any  on  the  properties  built  by  ^loebs 
othm-  than  thos(‘  in  suit.  Tlu'y  were  tiled  and  marked  Ex¬ 
hibit  (’ai'roll  Xo.  124, 

The  following  are  notes  of  the  Exhibit: 
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Xofes  of  Exhibit  Carroll  Xo.  124. 


(Job  lo(lc:(‘r  shoots  of  Cari'oll 
nuaiiist  Jos.  J.  Moobs.) 


Klootrio  Co.  of  accounts 


“Ac(*oiiiits  ar(‘  on  jobs  as  follows: 


1104  1011,  ^lay,  Corcoran  Street . 

“  May,  Oregon  Avo.  job . 

1011,  May,  I>(‘a(*on  A])artinonts  . 

“  May,  X(*w])oi’t  dace  . 

“  July,  l)(‘aoon  A)>artnionts  . 

“  I)(‘(*.,  4tb  St.  X.  Vj . 

1012,  F(‘b.,  40(;  1st  St.,  S.  K . 

“  Jini(‘-1  )(‘c.,  Ibth  cV:  Col.  l\oaJ . 

“  Xov.,  I01.‘’)-May,  loth  and  (Jirard . 

lOlJ,  May-Doc.,  lOtli  aud  Diltinoro 

1014,  Kob.-May-July-S(‘|)t.,  l!)tli  and  Uiltinoro 

lOlJ,  D(‘c.-1014,  May,  Harvard  St . 

1014,  Fob.-^Iav,  Carusi  . 

“  Jnii(‘-Xov.,  loth  iV  X  Sts . 

“  July-1 01.*),  F(‘b.,  ISth  tV:  K  Sts . 

101.*),  July-I)(‘o.,  ISth  aud  I  Sts . 

“  Oct. -Xov.,  l\(‘Usiu.ntou  . 


$53 . 45 

47 . 50 
1().21 

207 . 00 

70.50 

75 . 50 
.35 . 00 

1,507.00 
024 . 00 
5,687  .30 
.368  41 
579.37 
47.3 . 54 
554 . 47 
2,824.05 
2,1 18.(17 
252.60” 


Asked  what  (*lso  lu*  liad,  counsel  for  defendants  said  he 
|)roduc(‘d  ill  r(*s|)ons(‘  to  the  blaster’s  call,  bank  book  of 
lb‘auces  (J.  Carroll,  IVashington  ck  Soutlunai  Bank,  July 
2.3,  1012,  to  .lanuary  6,  lf)14,  which  was  tiled  1)y  the  blaster 
and  niark(Ml  F.xhibit  Carroll  X"o.  125,  and  stateil  that  was 
all  they  could  hud. 

"File  followiui;-  arc*  notes  of  the  Kxliibit : 


Xofes  of  Exhibit  Carroll  Xo,  125. 

(Bank  book  of  Frances  C.  Carroll  with  Washington  and 
Southern  Bank.) 

This  is  an  original  apparently  of  which  Defendants’  Ex¬ 
hibit  Xo.  18  is  a  copy  up  to  the  end  of  this  book  January, 
1914,  after  wliich  date  Defendants’  Exhibit  X’o.  18  ap- 
])areutly  is  tlie  original.  As  far  as  this  book  goes  the  two 
are  duiilicates. 
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(17.  1>70-!‘S2:)  Tlic*  nskt-.l  it*  ho  undorstood  they 

•> 

lind  no  hiuik  l)ook  of  tlio  Miiiisoy  Ti-ust  (*ompany.  Tlie  wit- 
iu‘ss  (’ai'i'dll  said:  “W(*  oaniiot  find  any.”  d'ho  Mastoi’ 
ask('d  “An-  no  otlioi’  l)ank  liooks  of  Mrs.  (’arroll.  ”  (k)nnsol 
for  defendants  said  Xo,  otluo*  tlian  tlio  onos  in  ovidonco. 
Tile  .Mastei’  slate(l  ili(‘n  lio  would  like  to  have  ti'ansorij'its 
of  lior  l>ank  aeeonnts  in  eitlKO*  iiaiik  aft(‘r  this  dat(‘.  (’onnsol 
said  he  did  not  know.  th(‘  Washinirton  Soiitliorn 
llOo  was  out  of  (*xist(‘ne(‘.  Th(‘  Mastin'  I'opliod  it  was 
nioi'yi*d  and  the  ni(‘i\i:iim'  hank  nndonl)t(‘dly  k(‘])t  the 
rooonis.  Tin*  witness  (’arroll  said  tlii^  blaster  had  all  of 
the  items  of  the  Washin.ii'ton  tV:  SonthiM'n,  a  eoin})]ete  state- 
nieiit  of  the  itenm  inv«*!ved  in  any  of  the  propei'tii's  at  any 
time.  AskiMl  hy  the  Ma<t(‘r  if  Ik*  ]n(*ant  Mrs.  (’arroll  did 
not  deposit  any  r<‘nt<  in  tin*  Washington  cV  Soiitliern  after 
1!I14.  he  an^wei-ed  if  at  all  not  afti'i*  tliat  time.  “Ask(‘d  if 
the  hank  hooks  furnished  would  cover  all  Ik*!'  t I'an^aetioii'^, 
he  !-eplied  that  in  ad<]ition  tin*  Master  had  a  transcript 
of  the  aeeount.  'TIk*  Master  I'onioai'ed  (’ari'oll  Xo.  Ilk”)  and 
1  >ef('ndan1  - '  Mxhihit  Xo.  IS.  noti'd  they  wei'e  duplieatos  for 
a  ]>ait  of  lh'*  time,  tlu*  la>t  date*  in  (‘ithi'r  heinii'  April  1(>, 
1!M 4,  >liowin'_i'  an  mK4osed  halanee  of  ,41h  .(i.'k  and  ('all(*d 
foi'  a  tianseript  of  the  aeeonnt  from  that  date*  on.  (’onnsel 
foi'  def(  iidants  asked  if  a  transi'i'ipt  of  the  Washinirton  cS: 
Sontliei'n  Ihmk  wa<  not  alri'adv  in  evid(*m*(*.  The  blaster 
an>W(*i'ed,  no.  and  the  witiK*ss  (’arroll  stated:  “We  n'ot  it. 
It  is  either  in  the  ease  oi'  in  ]Mr.  Kl(*harty’s  jaek(*t,  and 
we  ]ia\(*  yot  a  h*tt(*r  t I'an^mittini:’  it.”  TIk*  blaster  also 
eall(*<]  foi'  the  ti'ansei-ipt  of  tlie  MuiiM'y  Trust  C’ompany 
aeeonnt. 

(  I?ee.  h^’2:)  Th(*  Mastei'  then  ask(‘d  tin*  witness  (’arroll 
if  he  had  exl!an''ted  all  tin*  ledyer  aei'onnts  h(*  ha<l.  and 
he  an^wen'd  tlK*y  had  fni’nished  all  the  ledger  aei'oimts 
that  ^lelllln'iiny,  assist :int  hookke(*])er,  had  heen  able  to  lo- 
eat(‘  anywhere  in  th(*  reeoi'ds. 

( l^*e.  f)S'4-!)SS:)  44k*  ^lasti*!'  called  for  the  details  of  the 
SSO  item  of  (4aimlit<>n  AVest  a]n'>earini>'  in  the  Defendants’ 
K>:hihit  Xo.  :n.  (’onns(4  for  def(‘ndants  said  these  ])ny- 
UMMits  wen*  i>ia'le  fi'om  timi*  to  tim*'  on  ]>etty  ea^h  vouchers, 
<*xeept  11k*  cheek  foi'  .'^Ih  aln'ady  proilnc(*d  with  tlie  I'^xhihit, 
in  linal  paynK*nt.  44k*  Mast(*r  asked  if  the  ]>(*tty  cash 
von(4iers  would  show  wliat  the  payments  were  for.  The 
witness  C’arroll  replied  the  petty  cash  vouchers  were  not 
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availnl)le,  had  boc'ii  disc*ard(Hl.  Asked  if  ho  had  any 
llOG  record  which  would  show  wliei’e  he  i;-ot  the  $S0  from 
in  niakini*’  np  this  a(*connt,  he  answered  lie  thought 
it  was  from  th(‘  Xew  I>uildinii'  ai'connt.  The  Master  stated 
the  onlv  it(mi  he  found  in  the  X(‘w  Ihiildine,’  A(*eonnt  was 
the  $10;  he  (’arroll  must  have  had  soim'  r(‘(‘ord  from  which 
this  Exhibit  was  made  np.  lie  replied  he  had  a  complete 
account  of  the  new  bnilding  acc'onnt  down  to  date.  The 
Mast(‘r  (‘all(Ml  attimtion  to  the  fact  the  ledger  account  he  put 
in  as  th(‘  new  bnilding  aci'onnt  ( the  jiroperty  account)  began 
Jnlv,  lOlb.  and  (md(‘d  Mav.  1017.  with  an  (‘iitrv  Jannarv  1, 
lOlS.  “to  balaiK'e  forward  lU'w  she(‘t,”  indicating  this  was 
not  the  entire  a(‘(*ount ;  and  ask(‘d  him  if  h(‘  (  th(‘  blaster) 
understood  that  he  ((’ari’oll)  had  not  any  regular  ledger 
account  of  the  new  building;  and  he  answered  “Yes,  we 
had  that.” 

The  Sjiecial  ^Faster:  “T  askuMl  foi-  it  biTori*.  and  T  under¬ 
stood  von  to  sav  that  von  did  not  hav(‘  it.  Th(*s(‘  blue 

«  •  • 

sheets  whii'h  ]\lr.  McdlluMiny  jn'odncc'd  on  th(‘  n(‘w  bnilding 
are  three  accounts  which,  as  I  nndeistand,  are  known  as 
job  accounts.” 

Mr.  Carroll:  “That  is  I’ight.” 

The  S])(‘cial  Mastin’:  “And  ar(‘  nsnally  transfei’red  to  a 
white  shei't.  which  is  the  genin’al  h‘dgcr  account.” 

^Fr.  Cai’i’oll  :  “  V(‘s.” 

The  S]K*cial  blaster:  “AVliat  I  want  is  the  genei’al  ledger 
accimnt  of  the  new  bnilding.” 

'Sir.  Cai’i’oll:  “I  do  not  tliink  that  there  is  anything  re- 
tlectiim'  thoM‘  sheets  (‘xce]  t  in  a  lump  sum.” 

The  SpiMoal  Maxtor:  “Tliis  is  ba.Ianca  foi’wai’d  to  a  new 
sheet.  Can  yon  give  me  that.’  And  whih*  1  am  thin’e,  you 
stat(‘  in  yoni*  answin*  to  om*  of  th“  intin’i’ogatoi  ies  that  the 
cost  of  TJth  St.,  including  th(‘  iini’chasi'  and  cost  of  con¬ 
struction.  is  shown  by  the  ac(*onnts  of  the  Carroll  lalectric 
(h).  IIav(‘  yon  got  any  accounts  showing  the  original 
co.st.”’ 

1107  ]\Ir.  Cai’i’oll :  ‘Ah‘s.  wi*  havia  That  is  given  right 

here.” 

The  Special  Mastei’:  “I  am  talking  about  th(‘  ])ni’(‘hase. 
This  is  a  job  account,  as  1  nndm’stand  it.  ^Fidlhimny  Ivx- 
hibit  Xo.  d.  only  of  the  cost  of  construction  of  12th  St.” 

Mr.  Carroll :  ‘  AVill  you  let  me  look  at  that  just  a  minute? 


)  J 
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1  iiin  not  familiar  with  tlioso  tliiims.  This  aveount  shows 
that,  as  I  iimlorstand  it.” 

Tho  Special  Master:  “Hero  is  his  answer,  Mr.  Flehartv, 
Xo.  2:1 : 

‘‘All  of  these  dishnrsenumts  on  account  of  the  purchase 
and  (‘r(‘ction  of  said  huildinii'  at  714  12th  St.,  North  West, 
aj)])ear  in  th(‘  account  hooks  of  the  (’arroll  Klectric  Co., 
and  in  no  other  hooks.” 

Ml*.  Flehai*tv:  “That  is  rii^ht — dishurscuneiits. ” 

«  «  ' 

The  Sp(‘cial  ^Faster:  “On  account  of  the  })urchase  and 
erection,  it  savs.” 

Mr.  Flehai’ty:  “The  dishursements  were  this  $8,000  plus 
the  erection.” 

]\rr.  C’arroll :  “Here  it  is  riii'ht  here  (indicating).  This 
is  not  a  ('oin])lete  new  huildinii*  account.  thou.ii*h.” 

Th(‘  Sp(‘cial  Master:  ‘*4diat  is  not  an  oi‘iii‘inal  (*ntry.  That 
entry  was  niad(‘  duly.  l!Mh.  a  year  aft(‘i*  tlu‘  ])ui*('hase.” 

Mr.  Ideharty:  “'rin*  original  entry  app(*ars  in  Journal 
Xo.  7)  on  pain*  07.  which  shows  tin*  dishui‘s(‘nients  of  the 
$S.()n().  and  th(‘n  on  payi*  2>17)  of  tin*  sann*  journal - ” 

Tin*  Sp(*cial  Master  ( inler]u)sinii*)  :  “Have  you  i;ot  that 
journal  h(‘r(*.”’ 

Mr.  kdeharty:  “  V(‘s  sir.  It  shows  the  (*redit  of  $8,000 
to  II.  li.  Cari*oll  ainl  tin*  dehit  of  tin*  same  amount  to  the 
m*w  huildin.i**  a(*count." 

11(18  J'lu*  Special  ^Iast(‘r:  “Let  us  have  that  /murnal 
while  w(*  are  about  it.  You  r(‘f(*r  to  an  it(*m  on 
)>a,n*e  117  of  the  joui’iial,  July  Ht.  lOlo,  d(‘hit  to  11.  1\.  Carroll, 
(‘(juity  in  real  (‘stati*  d(*al.  to  Franklin  National  Hank, 
$S. 1)1)0.  I  )o  Nam  know  what  that  m(‘ans.”' 

Mr.  (’ai*roll:  “ddiat  is  a  cr(‘<lit  to  tlu*  hank." 

''I'lu*  S])(‘cial  Mast(‘r:  “l)o(‘s  that  m(‘an  that  you  borrowed 

tin*  mon(*v  form  tlu*  hank.^” 

* 

^Ir.  Carroll:  “Xo,  it  means  that  you  are  cr(‘ditini2:  the 
hank,  that  .u*o(*s  throiiyh  your  cash  hook.  That  is  a  debit 
to  (’arroll.” 

Tlu*  Sp(*cial  ^last(*r:  “What  is  tlu*  it(*m  just  above  that, 
IT.  IL  Cai-roll  to  clu‘(‘k  to  Franklin  National  Hank,  July 
Sth.  $J. hi 7.08.  do  you  knoNV?" 

^\v.  (’a]*i*oll :  “No,  sir.  Off  hand,  1  do  not  know.” 

The  Special  blaster:  “This  means  that  on  the  1st  of 
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July  that  $8,000  was  drawn  out  of  tlie  Franklin  National 
Bank  on  a  chock  to  you,  is  that  right  ?” 

Mr.  Carroll:  “That  moans  tho  dato  that  he  posted  this 
from  tho  chock  rogistor.  Tho  actual  chock  was  drawn 
prior  to  that  evidently.  Wo  have  a  record  of  that,  the 
dato  of  tho  chock,  in  tho  letter,  didn’t  I,  delivered  to  Mr. 
Floharty?  Now,  he  reverses  that  entry  on  page  Mlo.” 

'Jdie  Special  blaster:  “On  page  315,  under  date  of  May — 
it  does  not  show  what  date,  hut  of  May,  191(),  that  $8,000 
is  charged  to  the  new  building  and  credited  to  you.  Is 
that  right  ?” 


^Ir.  Carroll:  “That  is  right. 


J 1 


The  Special  ^Master:  “And  I  think  I  inquired  of  you 
once  before,  you  do  not  know  what  the  item  of  rent  is?” 

Mr.  Carroll:  “That  is  interest  on  mortgage  714  12th 
St.  to  10-1-1915.” 

1109  The  S])ecial  Master:  “Why  is  it  debited  to  rent 

and  credit  to  voii 

* 

Mr.  Carroll:  “Afterwards  he  reversed  that  and  ])nt  that 
back  into  the  sus])ense  account  and  he  was  ci’edit(*d  my  ac¬ 
count.” 

The  Special  Master:  “And  charged  the  rent?” 

Mr.  Carroll:  “Yes  sir.” 

The  Special  blaster:  “And  now  yon  say  that  is  re¬ 
versed?” 

^Ir.  Carroll:  “Now  Ik' -has  r(‘V(‘rsed  that.” 

The  Special  ^Taster:  “Where  is  that?” 

?^rr.  (’arroll :  “1  do  not  know  wlndlim’  it  is  in  this  book 
or  not.” 

Mr.  Flehai’ty:  “Soirn^  of  the  ])ag(‘s  of  the  crntry - ” 

Mr.  C.'arroll  ( inter])()sing) :  “Yes,  ))revi()iisly  lie  charged 
it  to  me,  and  he  is  crediting  me  now  with  it.  lb*  has  chai*ged 
it  to  intert‘st.  K(*nt  chec'k  17S9 — that  is  tin*  nnmb(‘r  of  the 
check — rent  to  Octobei*  1st,  ltd 5.” 

The  Special  Master:  “Oh,  this  is  crediting  you  and  deb¬ 
iting  rent  account  ?” 

^Ir.  Carroll:  “Yes  sir.” 

The  Sjiecial  Master:  “Wliat  was  the  rent  account?” 

^Ir.  Carroll:  “There  is  no  such  account.  Tlno'e  is  no 
such  account  as  that.  W(‘  put  that  in  the  same  as  interest 
and  discounts  at  bank.  We  have  no  such  thing  as  rent  ac¬ 
count.  If  you  care  to  search  that  through,  you  can  see 


II.  ll.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


what  lie  (Iocs  witli  it,  ))iit  1  know  tliore  is  no  sncli  tliinii:  as 
rent  account  in  tin*  ])onks.*’ 

'riu‘  Special  Mjistci’:  “I  see  above  tlnnn*,  (‘liai'ge  to  rent 
aeeonnt  “watco-  i*(‘nt ". 

Mr.  (’ai’roll:  “V(‘s,  water  rent". 

Tln‘  S])(‘eial  Master:  “Von  know  from  yonr  ])er- 

1110  sonal  knowl(‘(li;(‘  of  the  l)ooks  that  there  is  no  ledu’er 
rent  aeeonnt !" 

Mr.  (’ari-oll:  “'i'hi*r(‘  has  not  hinm  anv  since  we  moved 
out  of  bl4  llltli.  Von  s(‘(‘,  that  (*nti’v  was  made  at  tlie  time 
he  was  ))ayiim’  inter(*st,  before'  wi*  liad  ever  lH‘i>nn  to  build, 
and  W(‘  had  to  call  it  sonn'thin^’  to  ^‘(‘t  rid  of  it.  That  is 

what  Mr.  Midlhennv  savs  of  it." 

•  • 

The  S])eeial  ^Master:  “Tliat  is  your  explanation  of  the 
rent  aeeonnt .’" 

Mr.  (’arroll:  “Tliat  is  what  Mr.  Wesehler  told  him.” 
The  S])(‘(*iat  Mastio*:  “'fo  call  it  rents.”' 

Mr.  (’arroll:  “Von  sir,  to  call  it  rc'iit.  Well,  he  ex- 
plaiiKMl  about  it." 

Ml*.  Fh'harty:  “d'hat  is  because  yon  had  previously  had 
a  rent  aeeonnt." 

The  Special  Master:  “It  looks  as  thoipMi  it  was.'’ 

Mr.  ('ari’oll:  “V(‘s." 

Mr.  Fh'hartv:  “Tlu'v  did  have'  one  at  bl4  TJth  St.” 

Mr.  I)(‘nt :  “  Ves,  'flii'y  ehar^e'd  that  U])  to  that  aeeonnt.” 

Mr.  Fh'hartv:  “'I’lu'v  niieht  have  carried  that  account 

•  • 

riu'ht  alonu’  in  tlu'ii*  n(‘W  books." 

Mr.  Farroll:  “I  can  lind  that  out,  Mr.  Dent.'’ 

(Kee.  bSS-bSIF)  Ilis  attention  b(‘in^*  called  to  his  answer 
to  the  -Oth  interi’oeatorv  that  elu'cks  of  tin'  ('arroll  I’ih'c- 
trie  Fomiiaiiy  to  .Moebs  mi  tin*  ()  Street  ])ro]n'i*ty  wen'  i*i'- 
eorded  in  a  sjiei'ial  aeeonnt  in  Moebs'  name  on  the  bo(>ks 
of  the  Farroll  hih'etrie  Fompany,  and  not  ehar.ii’ed  to  him 
in  his  rc'e'nlar  aeeonnt,  from  whic*h  it  wotild  appc'ar  then' 
was  a  special  aeeonnt  on  (J  as  on  12th:  In*  said:  “1  do  not 
know  of  sneh  an  aeeonnt.  1  think  it  is  a  confusion  there 
with  sonu'thinii-  else.  I  will  maki*  this  stati'im'iit,  that  any 
cheeks  that  wi'n'  paid  to  M(K‘bs  on  aeeonnt  of  Q 

1111  Street  wt're  paid  at  my  din'etion  and  for  me,  and  1 
do  not  know  of  the  ('arroll  IMeetrie  Fo.  makiiii**  anv 

cheeks  to  him.’' 
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Tlioro  was  a  s])oc*ial  cash  account  of  $2,300  for  payments 
to  ]\roobs  on  account  of  12tli  Street,  luit  I  never  licai’d  of 
any  such  account  with  respect  to  Q. 

*(I\ec.  080-000 :)  Th(‘  Master  called  for  the  details  of  items 
and  dates  ii’oini*-  to  make  u])  the  lump  sums  given  on  the 
memoranda  Xos.  34,  3r),  3S  with  Defendants’  Exhibit  Xo. 
31.  The  witness  stated  thev  had  searched  for  those  and 
were  unable  to  lind  them.  Asked  how  thev  made  that  state- 
ment  up,  he  <jueried  th(‘y  had  made  it  up  several  years  back, 
had  they  not.  Ills  counsel  interposed  over  a  year  ago.  The 
Master  said  wheiu'vc'r  it  was,  he  the  witness  must  have  had 
some  data  from  which  the  accounts  were  made,  probably  the 
job  account.  The  witness  said  no,  the  whole  storage  room 
had  been  searched  by  Mclllhenny.  Asked  who  made  up 
Defendants’  Exhibit  X"o.  31,  he  said  Mclllhenny;  and  that 
a  lot  of  the  it  (‘ins  like  (daughton  West  would  be  found 
through  the  journal.  Tlu‘  Mast(‘r  said  Mclllhenny  ought  to 
know  wh(‘i’e  h(‘  got  it  from  and  h(‘  (h'sired  the  information. 

(Kec.  hdO-hdl  :)  (’ouns(‘l  for  ])laintiff  said  to  the  witness 
he  would  want  to  in({uii*(‘  at  th(‘  lu'xt  or  a  subseipient  meet¬ 
ing  about  the  $().r)l)()  inortgag(‘  on  S  Sti’(‘(‘t;  could  the  wit¬ 
ness  answ(‘r  of  his  knowh‘dge,  or  would  iMrs.  Carroll  have 
to  be  asked.  The  witness  re])lied  “I  gu(‘ss  you  will  have 
to  ask  ^Irs.  Carroll  on  that.”  Asked  “You  do  not  know 
about  that  youi'self,”  he  said  he  was  with  Mrs.  Carroll 
when  the  settlement  was  made,  h(‘  knows  that.  Asked  “You 
do  not  know  why  the  loan  was  increased”,  he  replied,  “I  do 
not  recall  at  this  time.” 

(Kec.  hhl:)  The  Master  asked  him  for  the  contracts  he 
made  on  12th  Str(‘et.  TTe  said:  “X"o  contracts.  I  have 
searched  everywhere  and  find  no  contracts.  I  have  a 
1112  lot  of  ])ro])osals  mark(‘d  ‘a(‘C(‘pted’  at  the  bottom”. 

“We  have  lettei’s  address(‘d  to  the  Carroll  Electric 
Company”  making  ])i*oi)osals  and  marked  a(*ce])ted,  “We 
have  some  of  those.”  The  Master  called  for  “some  of 
those.” 

(K(‘(‘.  Ik)l-hh2:)  ('ouns(‘l  for  d(‘f(‘ndants  pi'oduced  for  the 
use  and  iiispc'ction  of  tin*  Master  th(‘  Journal  of  the  Carroll 
Elect  i*ic  (V)mpany  fi-om  December  11)14,  to  December,  191G, 
inclusive,  which  the  Master  ])ei‘mitted  the  witness,  at  the 
latter’s  re(iuest,  to  take  away  to  look  up  the  West  items, 

53— 4445a 
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statinii^  it  was  too  l)iilkv  to  tilo  aiul  items  could  be  ex- 
tract  eel.” 

“The  t'ollowini;-  are  extracts  from  tlie  Joiii’iial:" 

“4'lie  fol lowing-  ai’c*  co])ics  of  eiitri(*s  from  the  Journal 
of  the  (’ari’oll  Klecti’ic  (\)m])aiiy,  and  not  a|)])earinn*  in  the 
record,  exce])t  in  the  examination  of  II.  H.  Carroll  by  the 
blaster : 


JouriiMl. 


Page  IS. 
Page  J7. 


Page  lo(). 


Page  170. 


Page  2()(I. 
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Pago  313. 


December,  1014. — Dr.  salaries,  Cr.  11. 

R.  Carroll  transferring  balance  of 
account  .  $2,4S2  77 

Jnly,  1013. — Dr.  M.  R.  I’arroll,  credit 
Franklin  National  Rank  7/1,  equity 
in  real  (‘state  ...  8,000  00 

()(*t()b(‘r,  l!n3. — Dr.  II.  R.  Cari'oll,  Cr. 

II.  R.  C.,  s])ecial  cash  account  .  2,184  18 

October,  11)13. — Dr.  Rills  Receivable, 

Cr.  Inter(‘st  J.  J.  .Moebs  renewal 


note  for  $2,080.38  with  interest 
April,  1010. — 

Dr.  interest,  Cr.  Notes  receivable 
to  cancel  interest  on  J.  J.Moebs’ 
not(‘,  ])ersonal  note  of  II.  R.  C. 

$2,033  33  . 

Dr.  inl(‘rest,  Cr.  Notes  Receivable 
to  canc(‘l  interest  onJ.J.Moebs’ 
note,  for  $2,080.38,  personal 

note  of  II.  R.  C.  . 

May,  1010. — 

Dr.  Rent.  (b\  Collector  of  Taxes 

Wat(*r  Rent  . 

Dr.  New  Rnildinu-,  Cr.  II.  R.  Car- 
roll  Check  on  Franklin  National 

Rank  7/1/13  . 

Dr.  R(‘nt,  Cr.  II.  R.  Carroll  (^heck 
$1,780  int(‘rest  on  Mtg.  714  12th 

St.  to  10  30  13  .  .  .  . . 

Dr.  Rent,  (b*.  New  Store  Improve¬ 
ments  . 

Dr.  Rent,  Cr.  New  Store  retinning 
job 


41  33 


30  83 

41  73 

4  80 

8,000  00 

300  00 
07  14 
72  53 
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Journal. 

Pago  31)5.  Doooinl)(‘r,  IDIH. — Dr.  Xow  P>iiil(ling 

Pi’()])orty,  Pr.  Xi‘w  Kx- 

j)oiiso,  Intorost  four  months,  20  days, 
applioablo  to  ])(‘riod  wiioii  liuilding 


was  lu*iiig  ooiistruotod  .  388  90 

Pago  39().  l)(‘('(‘ml)(‘i‘,  1910. — 

Di’.  SalaiM(‘s,  Pi-.  11.  R.  Parroll  .  .  7,200  00 

Dr.  Salari(‘s,  Pr.  Louis  1).  Parroll  4,002  70 

Dr.  (  arroll  Ll(‘oti-io  Po.  Pr.  II.  R. 

(5irroll  .  14,159  50 

Dr.  Profit  Loss,  Pr.  Rout .  3,059  75 


(Roo.  992-993:)  (’ouuscO  for  dofoudauts  also  produced 
in  rosponsi*  to  tin*  Mast(‘r's  oall,  l)lu(‘  print  ])lans  of  the  T 
Stro(*t  ))ro])orly,  the  oidy  |)lans  they  had  Ixhui  ahlo  to  locate 
which  wor(‘  fihal  hv  tin*  Mast(‘r  and  mai-k(‘d  Kxhihit  Parroll 
Xo.  120. 

Tin'  witn(‘ss  tos1ili(‘d  that  the  nann*  J.  3.  Mo(‘l)s  in  the 
lower  h*ft  hand  corinn*  of  tin'  12lh  Str(‘ot  plans,  Dofoudauts 
Kxhihit  Xo.  15,  is  in  thi‘  handwriting  of  .Mo(‘hs,  lint  as  to 
the  printing  h(‘  (*onld  not  say  whothor  ^loolis  made  it 
“Architect  and  Kngin(‘or,  etc. 

The  following-  are  not(‘s  of  the  Kxhihit  : 


1114  ?\nt('s  ()j  Kxltihit  (  enroll  Xo.  12t). 

(  l)In(‘  ]H‘int  jOans  of  T  Strixd  apai-tnumts  5  slioets.) 
All  of  th(‘S(‘  sho(‘ts  h(‘ar  tin*  inscription  “Planghton  West, 
A  rchitoct.” 


(  R(‘c.  994-99(5:)  The  Sp(‘cial  Mastoi’:  “That  is  all  that  I 
think  of  that  1  want  at  the  pr(‘sont  tim(‘.“ 

^Ir.  Klohaity:  “It  is  possihl(‘  to  fix  a  date  for  a  final 
hoai-ing?” 

Th(‘  Special  ^lastin*:  “1  will  toll  yon  (‘xactly  what  T  am 
doing.  In  this  particular  cas(‘  1  am  going  to  do  sonudhing 
nnnsnal.  In  this  particular  cas(‘  1  am  going  to  analyze  and 
di-aw  togotlnn-  on  all  of  th(‘  jioints  at  issn(‘  in  the  case 
tlio  ph‘adings,  and  tlnm  in  ('onn(‘ction  with  that  analysis  of 
the  ])l(‘adings  1  am  going  to  r(‘viow  and  digest  th(‘  testimony 
on  (‘ach  om*  of  th(‘  jioints,  and  finally  arrive  at  my  con¬ 
clusions.  Xow,  what  1  have  done  up  to  the  present  time 
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is  to  ]>racti(*ally  finish  my  (lin(‘st  of  tlio  ])loadini?s,  my 
analysis  of  th(‘  |)l(‘a(lini>:s.  As  soon  as  I  that  done,  I 
am  tlien  li’oini;’  to  uo  to  the  testimony  and  tlirow  it  to¬ 
gether  and  analyze*  it,  and  wh(‘n  I  have  done  that,  then 
we  ean  have  a  heai  inii'.  and  if  I  find  that  there  are  any  ques¬ 
tions  that  I  want  to  ask,  I  will  ask  them,  and  anythin<!:  that 
I  want  to  have  ]>rodne(‘d  on  the*  a(‘eountin,i>'  phase*,  I  will 
have*  pre*sente‘el,  hut  I  elo  not  se‘e*  any  necessity  of  having 
any  h<*arings  until  we*  ean  try  and  elean  it  up  in  one  con¬ 
tinuous  session,” 

Mr.  Kle‘hartv:  “Of  course,  vou  have  i2:ot  to  do  it  as  von 
think  he‘st.  The  only  thing  I  can  suggest  is,  I  know  the 
parties  are  anxious  to  ge‘t  it  conclueled.” 

1115  The*  Special  i\Iaste*r:  “So  am  I.” 

Mr.  ('arusi:  “Five*  vears  is  about  long  enough.” 

Mr.  Flchartv:  “And  I  have*  had  this  thing  fresh  in  mv 

ft  ft 

minel  re‘adv  to  go  intee  it,  and  when  de*lavs  oe'euir  it  goes 

ft  '  •  * 

euit  e)f  my  miml  and  it  re-epiire'S  re*])re*i»aratie)n,  is  one  thing 
ahoiit  it,  hut  e)f  e*e)urse*  that  cannot  he  heliK*d.” 

'file*  Sj>e‘(‘ial  Maste*r:  “The're*  is  a  mass  of  stuff  here.” 

Ml*.  Fle*hartv:  “I  know  the‘re  is.” 

ft 

The*  Spe*(‘ial  Maste*r:  “And  it  is  a  very  close  case,  anel  it 
is  not  a  thing  that  vou  e*an  lianelh*  in  a  casual  wav.  It  has 
got  to  he*  liailelleel  me)st  exhaustive*! v. ” 

ft 

Mr.  Farusi:  “I  elo  not  e*iivv  vou  voiir  job  with  these  ex- 
hihits.  l)e)  you  want  me*  to  ])roeluce  anything  neiw  e*xcept 
what  vou  have*  me‘ntione*el 

ft 

The*  S))ee‘ial  Master:  “1  e-allenl  u])on  you  as  to  the  eleeds.” 

Mr.  Farusi:  “Now,  T  have  a  right,  with  respe*ct  to  any 
of  this  stuff  that  has  he‘e*ii  suhmitte*el  and  ]u*oelue*eel  in  evi- 
ele*nce*,  to  e‘xamiiie*  it  or  take*  a  e*o]>y  of  it.” 

The*  Spe*e‘ial  Maste*i*:  “Oh,  both  of  you.” 

Mr.  Fie*hartv;  “That  is  understeiod. ” 

ft 

The*  Spe*eial  Maste*!':  “The*  mere  fact  that  I  have  asked 
fe)r  e*viele*ne‘e* - ” 

Mr.  Fle*harty  ( inte*r])Osing)  :  “Foes  not  make  it  e*om- 
])ete*nt.'’ 

The*  Spe‘e'ial  Maste*r:  “Xei.” 
nU)  ^Ir.  Farusi:  “Fithe*!*  side*  e‘an  sheiot  at  it?” 

The*  Spee*ial  ^laste*!*:  ‘‘Oh  yes.  I  have  no  more 
right  te)  ask  feir  iiieom])etent  evielence  than  you  have.” 

Mr.  Farusi:  “It  was  not  a  question  of  incompetency,  but 
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upon  such  exainiiiatioii  (piostioiis  might  suggest  tliemselvos 
to  1)0  asked.  For  instance,  tliese  pa])ers  produced  here 
todav  have  been  ^fr.  Carroll’s  records,  and  I  mav  want 
to  ask  some  (piestions.” 

The  S])ecial  ^taster:  “^ly  idea  is,  that  when  I  get  ready 
to  ask  any  questions  which  I  want  to  ask,  and  when  I 
get  through,  that  may  of  itself  suggest  things  to  counsel 
which  thev  mav  want  to  ask. 

ft  ft 


1117  Session  Ahffusf  17,  1921,  Held  Pursuant  to  Call  of 

Special  Master. 


(  Hec.  997-8:)  (’ouns(‘l  for  ])laintiff  produced  letters  from 
Title  Company  giving  data  as  to  the  deeds  of  the  various 
])roperties  involved,  which  letters  were  accepted  hy  coun- 
S(‘l  as  evid(Mic(‘  of  such  dat(‘s.  Ledters  were  marked 
“^ro(‘l)s  Fxhihit  101.”  Also  he  ])roduced  (‘ertilied  copies 
of  deeds  to  12th  Street  ])ro])erty,  marked  “]\Ioel)s  Exhibit 


102. 


>  J 


The  following  are  extracts  from  these  Exhibits: 


Notes  of  Exhibit  Moehs  101. 

(Typewi’ittcm  re])oi*t  of  District  and  Washington  Title 
Com])ani(*s  of  conv(‘yances  to  and  fi*om  Fi’ances  (1.  Carroll 
and  llarrv  It.  (’arroll,  dated  dulv  20,  1921.) 

The  following  are  the  convevances: 

CTJ  ft- 


Suhlot  105,  Square  192,  Premises  1514  S  Street. 

Deed  dated  Jan.  (I,  1918,  recorded  Jan.  18,  1913,  J.  W. 
I^awlings  tf>  Fiances  C.  Carroll. 

Trust  dat(Ml  January,  r(‘corded  Jan.  18,  1918,  Frances  G. 
Cai'roll,  et  vir.,  Harry  R.,  to  seemre  $5,000. 

l^elease  of  ahov(‘  trust  dated  Feh.  8,  1910,  recorded  Feb. 
4,  1910. 

Trust  dated  Jan.  27,  1910,  recorded  Feb.  3,  1910,  Frances 
G.  Carroll,  as  to  sole  and  separate  estate,  to  Trustees  of 
Washington  OH  Permanent  Building  Association  to  secure 
bond  for  $20,000. 

Release  of  above  trust  dated  March  9,  1921,  recorded 
March  12, 1921. 
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Deed  (lilted  dune  2."),  1!)1S,  i(‘eorded  July  19,  1918, 
I*  lelmrty  ;md  ('nssin,  "rrust(*(‘s  under  d(‘creo  of 
1118  :\I;ireli  22.  1!M^,  in  K(|uity  Xo.  :U:;78,  to  Harry  B. 
( ’a  1,  suhjeet  t(»  t!‘U>t  for  .8."), SOI). 

Tru>t  dated  Juik*  2!),  1!MS,  n-eoi-ded  July  19,  1918,  Harry 
I\.  (  arroll,  et  ux.,  f  rjiuees  (J.,  to  seeiirt*  IJehartv  and 
(’assin,  trustees,  81  ,.’533.32  pureliase  nioiU'V,  notes  (2  - 
years,  each. 

l)(‘(*d  dated  M;ireli  15,  1920,  reeord(‘d  Mareh  24,  1920, 
Harry  K.  (  ari'oll,  (*t  ux.,  f  I'lMuees  (J.,  to  »]olin  1>.  Sheahan, 
sul)j(‘et  to  trust  (d‘$7.t)0(). 

Iu*l(‘.*ise  (d'adove  trust  d.atcMl  April  5,  1920,  re‘eord(Ml  A})ril 
7,  1920. 

SuOlot  114-115,  S(juare  152,  Improved  hy  Preinis(*s  1730-8 

'V  Str(‘(‘t. 

J)(‘(m1  dat(‘d  Jun(‘  0,  IIO.’I,  ]-t*coi‘ded  June  11,  1913,  S;dis- 
l)Ui'v  Brooks  to  l’J’ane(‘s  (J.  ('an*oll. 

Trusts  datcMl  July  11,  19i:5.  reeord(‘d  July  12.  1913, 
f  ranees  (J.  (’.arroll,  as  to  lier  sole  and  s(‘]>arat(*  (*st;ili‘,  et 
vir.,  Hiirry  1?.,  to  seeiii  i*  ?^5,500  on  (‘aeli  lot. 

Iu*l(‘;ises  ol  ;d)ov(*  trusts  dat(*d  S(‘pt.  5,  191!),  riH'ordcd 
Sept.  2:5.  1919. 

H(‘(‘<I.  d;it(‘(l  June  2.),  1IM8.  reeoi'ded  Julv  19,  1918, 
f  l(‘lia!‘ty  and  (kissin.  4'ruste(*s  undm*  d(‘ei’(‘(‘  of  Mareli  22, 
1918.  in  I\(juily  Xo.  .54..5<8.  to  Ilarry  I\,  (’ari’oll,  sul)j(‘et 
to  trust  of  .85.500  on  (‘acli  lot. 

1  rusts  d;it<‘d  June  29.  1!M8.  i‘(*eoi'd(‘d  July  1}),  1!)18,  Harrv 
lu  Hai’i’oll.  (‘t  ux.,  I*'r;uie(‘s  (J.,  to  s(‘eui‘(‘  FhOuii’tv  and 
(’assin,  trust»M‘s.  81.900  pureli.ast*  nion(*y.  Lcj  114,  not(‘s 
1  ;ind  2  y(‘;irs,  89. >0  raeli,  a?i(l  81.!H5().(50  puj‘elias(*  nioiu^y 
Lot  11.).  not(‘s  ()'<  1  and  2  y(*;irs  89^.'>..‘5.‘)  (meli. 

111!>  Tru>t  d;it(‘d  Sept.  10.  1919,  r(‘eord(Ml  S(‘pt.  12,  191!), 
Hari'v  IL  ('jui'oll.  (4  ux..  Frane(*s  (5.,  to  seeiii’e 
814,000. 

I>e(‘)I  dat(Ml  M.areli  15,  1920,  r(‘eord(‘d  Mai’eli  24,  1920, 
H;n*i’v  IL  Fai’i’oll.  (4  ux..  kJ’;nu*(‘s  (J.  to  Jolin  B.  Sliealian, 
sul)j(‘(4  to  jd)ov(‘  ti'iist  of  .814,000. 

SuLlot  10/.  Srpnire  241,  [ni] (roved  by  Promises  1318  Q 

Str(M4. 

D('ed  (lilted  F(*b.  1,  1915,  r(‘eorded  ^lareh  !),  1915,  E.  J.  G. 
Crowell  to  Frances  G.  Carroll. 
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DocmI  dated  June  IS,  ItMT),  recorded  June  24,  1915, 
Frances  (J.  Farroll,  as  to  lier  sole  and  separate  estate,  to 
liandolpli  T.  AVarwick. 

Snblots  125-1 2(),  Scpiare  3()8,  Improved  by  Premises  1215 

lOtli  Street. 

J)(‘ed  dated  Fel).  20,  1915,  recorded  Feb.  25,  1915,  M.  K. 
(lage  to  Frances  (i.  Carroll,  subject  to  trust  for  $1,200 
assumed. 

Rel(‘ase  dated  and  recorded  Feb.  25,  1915,  of  above  trust 
of  $1,200. 

Trust  dat(‘d  Feb.  24,  1915,  recorded  Feb.  25,  1915, 
Franc(‘s  (J.  Cai’roll,  as  to  her  sole  and  se])arate  estate,  to 
trustees  of  \Vasbin,i*1()n  O'r  Permanent  Bldii:.  Assn.,  to  se¬ 
cure  bond  for  $20,000. 


Lot  52,  Scpuire  288,  Improved  bv  l^remises  714  12tli  St. 

X.  AV. 

l)e(‘d  dated  June  18,  1915,  r(‘corded  June  24,  1915,  11.  T. 
AVarwick  to  Fi-anc(‘S  (J.  Cai’roll,  of  sublot  42,  and  part  of 
lot  25,  s(juar(‘  288,  subject  to  timst  of  $20,000. 

Subdivision  tib'd  in  Surve^vor’s  oflicc^  Oct.  15,  1915,  by 
Frances  (J.  Carroll  of  sublot  42  and  i)art  of  lot  25, 
1120  s(iuar(‘  288,  combined  into  lot  52,  square  288. 

Xotes  of  Exhibit  Mochs  No.  102. 

(Certified  cojiies  of  d(‘eds  of  AAJirwick  to  Carroll  and 
Carroll  to  Warwick,  recited  in  X'otes  of  Exhibit  Aloebs 
No.  101.) 

Above  are  simple  deed  in  fee  dated  June  18,  1915,  re- 
cord(‘d  Juu(‘  24,  1915;  and  tbe  d(‘(‘d  from  (kirroll  to  AA^ar- 
wick  n'cites  that  , grantor  aids  in  relation  to  luu*  sole  and 
separat(‘  estat(‘,  as  set  out  iu  not(*s  of  Exhibit  Afoebs  No. 
101. 

(Kec.  998:)  The  Alaster  asked  the  witness,  Carroll,  if  he 
had  any  other  plans  than  the  ones  produced,  and  he  said 
none  that  he  could  locate. 

Asked  by  the  Afaster  what  he  had  to  produce,  counsel  for 
defendants  ])roduced  transcript  of  Frances  0.  CarrolPs  ac¬ 
counts  with  Alunsey  Trust  Conqiany  be^i:inning  Alarch  2, 
1915;  and  ending  September  27,  1920,  which  transcript 
containing  twelve  sheets  was  marked  “Carroll  Exhibit  X^o. 
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127.”  CoTinsol  stat(*(l  tliov  voro  niiablo  to  fiiul  bank  de- 
posit  l)ook.  Also  a(*(‘Oiint  of  Fran(‘t*s  (J.  Carroll  with  Mer- 
cliaiits  P>ank  boniiininii’  duly  2.‘),  and  ondiii”*  June  11, 

lOlT),  wIhui  it  was  cIosimI.  This  transei’ipt  includes  account 
witli  tli(*  Wasbin.iiton  South(*rn  Ihink.  which  bank  was 
taken  over  bv  ^lerchants  Ihink,  and  was  marked  “Carroll 
Plxhibit  128.'*’ 

(Kec.  000-1001  :)  ('ouns(‘l  for  (hdVndants  announced  that 
furth(‘r  search  had  Ix'en  made  for  the  $8,000  and  $40.01 
checks,  di'awn  by  (kii’roll  Fl(‘ctri(*  (\)m])any  to  order  of 
II.  K.  Carroll  to  s(‘ttle  for  |)urchas(‘  of  12th  Street  property 
but  that  said  ch(‘cks  bad  not  be(‘n  located. 

Couns(‘l  foi-  (h‘f<‘ndants  pj’odu(‘ed  bank  de])Osit 
1121  book  of  (’airoll  Klectric  Co.  with  Franklin  National 
I»ank  beu’innin.u'  S(*ptembcr,  1014,  and  i)articular 
referenc(‘  was  made  to  voiudau’  it(‘m  dated  Auixust  Jl,  1015, 
of  $8,000.  Hook  mark(*d  “(ku-roll  F.xhibit  120.” 


The  followimj  arc*  (*xtracts  from  the  Fxhibit 


of  Krtracfs  Exhibit  ('(irroll  Xo.  120. 

(Hank  Hook  of  Col l(‘ct ions  ('arroll  Fl(*ctric  Co.,  with 
Franklin  National  Hank,  S(‘i)t.  21,  1014,  to  Apr.  JO,  1017.) 


C'redits. 


1014,  Nov.  17.  Blochs 
“  Dec.  Ml. 


1015,  Jan.  18.  “ 

“  Mch.  0. 

“  “  18. 

“  ^lav 

i  i  k  *  •)  1  •  k 


^1,  •••••••••• 

“  June  .‘10.  “  . 

“  July  21.  “  . 

“  Amr.  Jl.  Vouchers  I’eturned 

“  Sept.  8.  ^loebs  . 

“  Nov.  4.  “  . 


1916.  Jan. 

3. 

i  i 

1914,  Sept. 

21. 

T.  J.  Mod)?.  Xov.  16 

“  Nov. 

o 

“  Doc.  'Jf) 

‘‘  Nov. 

17. 

“  Jan.  15 

“  Dec. 

31. 

Feb.  27 

...  $210 
...  108 
.  .  .  208 
...  107 

...  106 
.  . .  106 
.  . .  105 

.  . .  105 

.  . .  404 

...  8,000 
...  104 

.  . .  103 

...  202 
$1,000 
800 
800 
700 
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1915,  Jan. 

18. 

J.  J.  ^Foebs, 

Pol).  L) . 

600 

Mch. 

6. 

i  i 

Apr.  30  15  . 

600 

n  a 

18. 

4  « 

!Mav  15 . 

500 

”  ^lay 

3. 

i  i 

June  29 . 

500 

ti  n 

11. 

i  i 

^lav  16  . 

2,055  55 

(  i  n 

21. 

i  i 

Julv  16 . 

400 

a  ( ( 

28. 

i  i 

Julv  16 . 

ft 

.  .  2,086  38 

“  June 

30. 

<  ( 

Aug.  28  . 

400 

“  Sept. 

8. 

<  i 

Oct.  29  . 

300 

Xov. 

4. 

i  i 

Dec.  28 . 

200 

Xov. 

12. 

Feb.  17  16  . 

2,128  11 

Ret.  3/30/16.’^ 


Examined  ])y  tlie  ^Faster:  ^Fr.  IT.  R.  CarroFF  testified  that 
tlie  l)ank  ])o()k  just  meiitioiUMF  is  the  pass  liooFv  of 
1122  wliat  thev  ternu'd  tlu‘ir  notes  eolFeetion  liank  account. 

ft 

Xotes  r(‘ceived  l)y  tin'  com])any  were  ,i>*eneraliy  de¬ 
posited  in  this  l)ank  for  collection,  and  withdrawals  made 
after  collection.  IFe  has  a  distinct  recollection  that  that 
$8,000  check  was  used  in  payine:  for  the  [inrchase  of  the  12th 
Street  ])ro])erty.  The  $40.01  was  allowed  to  run  a  lonu:  time 
after  the  title  conpiany  settled  as  a  result  of  an  oversight 
on  their  ])art,  and  it  was  paid,  from  his  best  recollection,  liy 
a  check  of  the  conpiany  which  they  have  hecm  unable  to 
locate.  Asked  if  he  could  limF  the  eiitrv  on  the  hooks  of 

ft 

the  company;  he  answered:  “T  think  it  is  in  the  account,  is 
it  not.”  The  ^Faster  said  he  wished  him  to  locate  the  entry 
and  point  it  out;  and  asked  him  if  he  remembered  whether 
the  check  was  endorsed  over  or  deposited  to  his  credit  and 
recheckcd,  and  the  same  as  to  the  $40.91  check.  He  said  it 
was  his  best  rccol  Iced  ion  that  $8,000  check  was  indorsed 
eitluu*  to  tli(‘  tith'  com])auy  or  tf)  the  r(';d  estate  ayeiit ;  as 
to  the  $40.!>1  it  is  his  I’ccollection  that  it  was  made  payalile 
direct  to  the  title  conijiany.  They  had  examined  his  per¬ 
sonal  hank  account  and  failed  to  find  that  either  item  had 
been  drawn  out  of  his  personal  funds,  or  on  any  personal 
bank  account  bv  him. 


H.  R.  Carroll,  being  recalled,  testified  under  the  ]\taster’s 
examination  as  follows: 

(Rec.  1002-1003;)  Ilis  attention  being  called  to  the  can¬ 
celled  check  in  Defendants’  Exhibit  Xo.  17,  for  $11.75, 
alleged  to  have  been  paid  on  the  S  Street  lot,  and  to  the 
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fact  it  (lid  not  aj)])car  c)ian_r(‘(l  in  Mrs.  CarroH’s  bank  ac¬ 
count,  and  IxMiiic  asked  if  lie  eould  irive  any  information  as 
to  wlier(‘  (‘\  ideiiee  (»f  that  ]»aym(*nt  could  be  found,  ho  said 
b(‘  could  not  sav  fr(un  immiorv;  that  his  recollection 
112.*)  would  he  that  it  was  ])aid  h(*eause  he  had  a  settlement 
in  lins  or  Ihlh  with  the  RawlinLEs  Company  on  the 
$')()()  personal  loan  Mrs.  Carroll  made  to  Jesse  Kawlins^s  and 
the  latt(‘i-  aL!:r(‘ed  with  him  that  all  accounts  were  balanced; 
the  word  “caiUH'lled"  across  the  check  is  in  his  liandwrit- 
inir. 

(liCC.  :)  Ask(‘d  what  was  the  reason  for  the  in¬ 

crease*  of  tin*  loan  on  S  Sti'eet  in  February,  UK),  he  said 
tlu*  I'eason  oi-ii;inat(‘d  with  Mrs.  Carroll.  His  best  recollec¬ 
tion  is  it  was  desir(*d  to  ijfet  a  loan  as  near  as  ])ossihle 
rejiresent iny:  the  cost  of  tlu*  huildinLC  and  some  improve- 
nu*nts  that  w(*n*  nuuh*  suhs(*([U(*nt  to  the  com])letiou,  viz, 
tlu*  i-(*huildin,ir  of  tlu*  i*ear,  the  installation  of  tire  ])rotective 
(*(iui))nu‘nt,  partly  done*  by  Finch,  and  all  ])aid  for  by  Mrs. 
('ari’oll.  II(*  has  not  the  vouclu*i‘s,  but  the  cancelled  checks 
ari*  in  tlu*  i-(*coi*d.  Tlu*!’!*  W(*i-e  no  vouch(‘rs  for  mechanics 
and  hdxu'oi's  that  In*  i‘(*call(*d.  Ask(*d  to  ])oint  out  the  checks 

as  tlu*  Mast(*r  did  not  lind  anv;  he  said  the  checks  will  be 

• 

found  in  M  i‘s.  Carroll's  account  ])ayable  to  Finch  and  to 
tlu*  Carroll  l‘]h*ctric  (’ompany,  which  installed  the  tire  })ro- 
t(*ctiv(*  a])paratus.  lb*  cannot  t(*ll  when  this  was  done;  his 
im])ression  is  it  was  before  the  loan  was  made.  Asked  if 
lu*  nu*ant  tlu*  loan  was  ])artly  to  r(*imburse  Mrs.  Carroll’s 
account  for  those*  exp(*nditures ;  he  said  no,  the  cost  of  the 
buildinu*  according-  to  .Moebs'  statement,  as  he  recalled, 
a])proaclu*d  a  liyiire  of  8(),r)()(),  he  meant  including 
^Io(*bs*  claim  ae'ainst  tlu*  buildiiur.  The  excess  above  the 
original  loan  of  ji^r),()()()  was  cr(*dit(‘d  to  the  account  of  Mrs. 
Carroll.  Il(*do(*s  not  know  that  he  can  ])oiut  it  out  in  either 
of  the  bank  accounts  lih*d  this  morning;  he  does  not  know 
the  account.  Ask(*d  if  he  had  the  statement  of  the  Build¬ 
ing  Association  or  the  Title  (’ompany  of  that  loan 
1124  setth*ment;  he  said  he  remembered  something;  the 
Ibiilding  Association  wanted  the  property  clear, 
agreeing  to  maki*  the  loan  if  the  ])roperty  was  clear,  if  he 
recalh‘d  corr(*ctly,  and  t(*m])ora]'iIy  he  advanced  on  his  note 
discounted  in  the  Comnu*rcial  Bank  a  sum  sutlicieut  to  re¬ 
tire  the  existing  loan  of  $0,000;  a  i)art  of  the  new  loan  was 
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therefore  re])ayable  to  liim,  and  any  residue,  according  to 
liis  best  recollection,  went  to  Mrs.  CarrolTs  account.  He 
was  asked  to  examine  bis  personal  account  and  ascertain 
the  facts  about  that,  and  also  to  ])roduce  from  the  Title 
Com])any  or  the  Building  Association  evidence  of  the  dis¬ 
bursement  of  the  loan,  and  h(‘  said  “all  right.”  Asked  if 
he  recalled  at  the  time  the  loan  was  made  the  taxes  for 
1914  had  not  been  ])aid,  he  said  he  remembered  the  taxes 
wei*e  allowed  to  la])se  for  some  time  through  an  oversight; 
he  is  inclined  to  think  the  making  of  the  loan  disclosed  thev 
were  in  arrears;  but  as  to  who  ])aid  them  or  when  he 
could  not  answer.  He  does  not  recall  whether  or  not  part 
of  the  interest  on  the  original  loan  was  unpaid  at  that  time 
and  was  deducted  from  the  loan. 

(  Rec.  1007  :)  'flie  “( ).  K.”  with  his  monogram  “II.  R.  C.” 
a])])earing  on  the  ^rll.T")  check  and  other  ])a])ers  in  this  case 
was  foi’  the  nse  of  Mi’s,  (kirroll,  who  invariablv  asked  him 
to  check  and  mark  th(‘s(‘  jiapm-s,  wlK‘ther  or  not  they  were 
correct,  Indore  she  would  ])i\y:  It  was  never  meant  for  the 
use  of  the  (kirroll  Khndric  (\)m])any,  that  is  on  papers  con¬ 
cerning  h(‘r  affaii’s. 

(R(‘c.  1007-100!>:)  'rh(‘  imnnorandum  on  a  loose*  sheet  in 
Mrs.  (kirrolTs  book  F.  (1.  F.  Xo.  2,  “l)(‘c.  9,  1919),  Dodd  & 
Fo.,  $42.0)2,"  is  in  his  handwidting,  but  what  it  is  he  does 
not  know.  11  is  opinion  is  it  is  conn(*ct(‘d  with  rents  of  S 
Street  collectenl  by  Dodd  cV:  Fom])any.  The  rent  item  $62.98 

monev  tak(‘n  bv  Rothschild  in  Mrs.  FarrolFs  book 

•  « 

1125  in  Xovember,  11)19),  was  not  recov(‘i'ed  by  the  Farrolls. 

II(‘  could  not  answ(‘r  whether  the  memorandum  had 
any  relation  to  back  remt  dm*  by  Dodd  Foiujiany.  Asked 
to  r(‘fresh  his  i-(*eoll(‘ct ion  by  the*  notation  on  the  m(*moran- 
dum  “Rothschild  $69). 50,”  and  say  if  the  $42,0)2  had  any  re¬ 
lation  to  the  recovei’v  of  anv  of  tlK‘S(*  lost  rends,  he  saiel  it 
was  his  be'st  ree'olh'ct ion  ne)t  any  of  the?  h)st  rebuts  were  ever 
rece)vere‘el  bv  himse*lf  e)i*  Mi’s.  Farroll.  The  me‘me)randum 
was  tiled  by  the  Master  anel  markeel  Exhibit  Farroll  X'o. 
13U. 

The  following  are  notes  of  the  Exhilut : 


Copy  of  Exhibit  Carroll  Xo.  130. 

(Pencil  memorandum  on  yellow  jiaper  founel  in  Exhibit 
F.  G.  F.  Xo.  2,  in  haiielwriting  of  II.  R.  Carroll.) 

Dec.  9th,  1913,  Dodd,  42.62. 
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(Tioc.  1000-1020:)  Asked  if  lio  lind  boon  ablo  to  find  any 
otlior  ront  statoincnit  of  Dodd  than  tlio  ono  filod,  ho  an- 
s\vor(‘d  ‘‘Xo."  Ask(‘d  if  lio  liad  t)oon  at)lo  to  find  anv  otlior 
ront  r(‘tnrns  of  aiccnits;  Ik*  said  ho  liad  snbmittod  ooinplotc 
statonu'iits  of  rentals,  oo])ies  of  statomonts  and  abstract  of 
book  of  Fisher  Fonipany  and  the  Salisbury  Company,  and 
a  book  of  recoi])ts  of  rents;  aside  from  those  ho  had  boon 
unable  to  locate  anv  others.  Asked  how  and  when,  and  bv 
whom,  the  t ransci’i]its.  Exhibit  Carroll  IF)  and  llfi  wore 
made:  he  said  as  result  of  request  made  by  him  to  the  Salis¬ 
bury  (’onipany  for  a  completi*  statement  of  account  of  rents, 
and  they  were  pr(‘])ared  as  far  as  ho  know  in  the  ofiico  of 
the  Salisbury  Company.  IF*  cannot  say  as  to  the  date. 

JF*  thinks  since*  tin*  filinir  of  the  suit.  The  oriijrinals 
112^)  w(‘r(*  not  destroyed,  but  wc're  niisplac(*d,  some  of 

them;  all  that  thev  eonld  find  have  been  submitted. 
Ilis  bi‘st  r(‘eolh‘etion  is  that  the  Sansbnrv  Co.  made  the 
transcripts.  IF*  d(K‘s  not  know  who  made  the  ])oncil  fiirure 
notations  on  the  riirht  hand  maririns  of  the  shoots  of  Ex¬ 
hibit  (’arredl  Xo.  lio.  'rh(*v  looke‘d  like*  the  fiii:uros  of  Miss 

•  * 

Ilnnie*,  whe)  nsi'el  to  take*  e*are‘  eif  this  stuff;  niiirht  bo  Mcll- 
he*nny's  fiuiire*s,  but  he*  ele)e*s  neit  roceii^nizo  them  as  being 
oithi*!*. 

( )f  the*  partie-s  te)  the  suit  e*ithe‘r  Mrs.  Carroll  eir  ho  first 
re‘e*e‘ive*el  the*  re'iits  e>f  S,  'F  aiiel  lOth  Street.  II is  re*e*e)llect iein 
is  that  the*  first  rents  freim  I)e)elel  were  romitteel  te)  Mrs. 
Carreill.  IF*  is  ne)t  sure.  IF*  eliel  neit  recall  that  the*  tirst 
return  of  Doelel  filod  hero  was  maelo  to  him.  Some  of  the 
rents  wore  paiel  diroe*t  by  the  tenants,  not  through  agents. 

'riiat  is  inelie'ate'el  in  the  boe)k  Me'llhonnv  Xo.  0  bv  the  word 

*  • 

“Diree't”  at  the  te)])s  of  the  varienis  ])agos.  All  of  the 
rents  eM>lh‘e*te‘d  eliroct  wore  ])ayablo  at  his  eifiie'e* ;  whether 
or  ne)t  the*  e*he*cks  we‘re*  niaeh'  ])ayablo  to  Mrs.  Carre)ll  or 
himself  he*  eloe*s  ne)t  recall;  they  wore  however,  elot)e)site‘d 
to  the  croelit  of  the  ace*onnt  of  ^Irs.  Carreill.  The  ge*noral 
custom  was  for  all  the  rents,  either  direct  or  throiigh 


agents,  to  l)o  rocoivoel  at  his  ofiico  in  his  name.  Thev  wore 
tnrnoel  over  to  a  young  lady  who  oporatoel  this  book, 

^[cTlhonnv  X'o.  fi,  or  to  McTlhonnv.  There  mav  have  boon 

*  •  • 

a  few  rare  instances  of  the  ediocks  being  payable  to  Mrs. 
Carre)ll  anel  sent  to  the  house.  Ilis  attention  being  calloel 
to  the  fact  that  the  book  die!  not  begin  until  October,  1915, 
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and  l)oing*  asked  about  the  i)eriod  ]irevious  to  that,  lie 
said  the  eheeks  prior  to  that  were  taken  lionie  and  turned 
over  to  Mrs.  Carroll,  who  some  times  ])rom])tly  entered 
them  in  her  hook  and  at  other  times  delayed  doing 
1127  so,  and  if  the  eheeks  were  payable  to  him  he  en¬ 
dorsed  them  and  they  were  marked  “de])osit  to  the 
eredit  of  Franees  0.  Carroll.'’  That  is  true  of  the  eheeks 
of  the  agents  as  well  as  the  ])ayments  by  tenants;  not 
any  of  the  rents  from  any  of  the  ])roperties  at  any  time, 
that  he  eould  reeall,  went  to  his  iiersonal  aeeount.  He 

should  sav  he  did  not  retain  auv  of  these  eheeks  for 

»  * 

greater  than  30  days,  lie  held  them  awaiting  the  arrival 
of  other  eheeks;  but  he  never  made  use  of  them  in  anv  wav. 

lie  was  asked  to  look  at  six  eertain  entries  of  rcmts  in 
1917  on  ])age  3*2  of  Mrs.  Carroll’s  book,  and  state  in  whose 
handwi’iting  w(*re  the  ligiires  of  thos('  entiM(‘s;  and  he  said 
thev  wei*e  in  his  handwriting.  Asked  if  h(‘  kii(‘W  in  whose 
handwriting  was  the  n(‘xt  entry  of  rents  ;>1,10().0S  after 
]\Iareh  1918,  he  said  ]\Iellhenny ’s  as  he  la^ealhnl.  Ask('d  if 
he  had  any  ex])lanation  of  the  non-entering  of  thos  T 
Street  rents  as  received  monthlv  bv  Mrs.  Carroll,  he  said 
he  thought  the  book  was  in  the  custody  of  the  Master. 

The  Master  said  he  did  not  recall  that  tin*  book  was  in 
his  custody;  it  was  produced  and  then  was  abscait  for  a 
long  period. 


AVitness’  counsel  said  it  was  produced  at  oik*  of  the 
earliest  hearings,  and  was  either  in  the  custody  of  the  blas¬ 
ter  or  himself. 

AVitness  continued:  The  onlv  account  of  the  rents  of  S 

• 

and  T  ])]’evious  to  Alcllhenny  Xo.  (i,  beginning  October 
1915,  is  Airs.  (AirrolFs  book.  TIis  recollection  is  that  all 
the  rents  of  the  ])ro])erti(‘s  should  be  in  it.  If  they  do  not 
a])pear  in  her  book,  1k‘  do(‘s  not  know  wh(*i‘(*  the  receipts 
of  r(‘nts  from  A])artment  Xo.  1,  on  St  Street  from 
1128  July  1913,  to  Se])temb(‘r  1915,  (‘ould  b(‘  found.  lie 
would  say  the  same*  as  to  apai‘tm(‘nt  Xo.  2,  for  the 
same  ])eriod,  (‘xc(‘])t  tin*  five*  months  in  1914  mentioned  by 
the  AIast(*r.  lie  says  all  tin*  ac(‘ounts  of  the  ixmts  of  these 
])ro])erties  ought  to  lx*  in  h(*r  book;  he  knows  of  no  other 
l)Ook.  1T(‘  (*annot  tell  wh(‘th(‘r  the  r(*nts  of  a])artment  Xo 
1,  1514  S  Street  wen*  ])aid  direct,  without  the  record  before 
him.  Reference  to  Alcllhenny  Xo.  G  would  not  help  him 
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to  answer  this  aii«l  also  as  to  apartment  Xo.  2.  ^Frs.  Car- 
I’oll  att(‘ml(M]  to  tli(‘  rmitinu:  of  tlu*  pr(‘inis(‘s  I’ented  direct  in 
t]u‘  I)(‘uinninii'.  lieiim'  advis(‘d  hv  tin*  Master  that  he  eould 
tind  no  evidmec*  of  tin*  ](‘eei]»t  of  remts  from  a])artments 
Xos.  1  and  2  of  S  eX(M‘pt  as  to  tlie  earlier  entries 

hy  Mrs.  (’arroll  of  th(‘  nmts  fi’om  Dodd,  for  any  ])(‘riod 
pr(‘vions  to  Se)>temh(*r  ItMo,  (‘xcept  the  possil)le  identifica¬ 
tion  of  five  r(‘ntals  of  Xo.  2  from  May  to  St‘pt(‘mber  1914; 
1h‘  said  it  was  ]\\<  distinct  re(‘olh‘ction  that  for  a  lonii:  time 
aft(‘i-  the  eomphdion  of  S  not  all  of  th(‘  flats  w(‘re  rented 
which  ])rohahly  accounts  for  not  findinix  the  entries.  lie 
would  not  say  any  parti(*nlar  a])artment  was  vacant  for 
the  ]>(n  iod  of  a  year.  Asked  why  apartment  Xo.  1]  was  put 

in  th(‘  hands  of  Sanshnrv  in  Jannarv  1914,  and  not  the  other 

•  • 

apartments:  he  said  th(‘  pi-op(*]-ty  was  list(‘d  with  ai;ents 

and  wlam  th(‘V  secured  temants  th(‘V  W(‘r{‘  allowed  to  rent 

«  • 

and  continued  so  to  do.  He  was  asloMl  if  lu*  could  exjilain 
why  a]>artment  Xo.  app(‘ai'ed  r(‘nt(‘(l  for  a  couple  of 
months  in  the  sprinu*  of  lIMd  an<l  that  t h(*r(‘aft(‘r  until 
(fetoher  llMo,  when  it  appi^ars  from  Mcllllnmny  Xo.  (i  to  he 
rent(*d  <rn‘(‘(‘t.  no  I'ents  a]»pear  acconntiMl  for,  he  said  liis 
deduction  would  h(‘  that  it  was  vacant.  He  can¬ 

not  explain  why  Mrs.  Hari’oll  does  not  in  Inn*  hook  note 
the  re('ei])t  of  I’cmts  dir(‘ct  from  4"  Str(‘et,  entering: 
112!>  only  th(‘  rec(‘i))ts  fi*om  airtmts.  All  of  the  rents  were 
nltimatidy  dt‘i)(»sited  in  Mi’s.  Hai’roll’s  account. 

(  liec.  1020-102.4:)  Ask(‘d  what  otlno’  mon(*vs  were  de- 
positfMl  in  Ml'S.  ('ai’i'oU’s  account,  la*  sai<l  he  imagined  other 
monevs  h(‘h)nu’iim’  to  Ian-.  She  had  sona^  other  monev  he- 
si(h‘  tla‘  rents,  la*  tlamght.  Hi*  cannot  tell  what  they  were; 

do('s  ia)t  recall  what  tla*v  weiM*.  Asked  if  it  was  anv  of  the 

•  • 

mon(‘vs  la*  ow(‘d  la*!’  aial  )>aid  to  h(*r  hv  him  on  account  of 
his  iialehtcdness  to  la*!*,  la*  answ(‘r(*d  it  mav  have  heen. 
Asked  if  he  had  (‘\'(‘r  ]»aid  her  any  of  tia*  indeht(‘dn(‘ss  he 
t(*stified  was  owinn’  to  hei*  wla*n  he  ))rodn(‘ed  his  jack(‘ts  here 
D(‘f(*ialants  Kxhihit  Xo.  4:  he  said  la*  thought  his  r(*cord 
would  show  la*  jtaid  hack  sona*  moia*}'.  Ask(*d  if  he  had 
(*V(‘]*  pai<l  anything  cx(‘(*pt  as  ap]K'art*d  on  his  jacket  ac- 
(*omit :  he  said  not  that  la*  i*(‘call(*d.  Asked  if  he  had  made 
any  s(‘tth‘ment  with  Mi*s.  (’ai-i'oll  since  he  testified  before 
with  resp(‘ct  to  his  jack(*t  account:  he  said  he  (Tal  not  know 
when  that  was,  hut  it  had  not  heen  so  many  months  when  he 
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advaneod  lier  some  casli  eliari>‘eal)le  to  the  indebtedness. 
Asked  wlien ;  lie  said  within  tli(‘  last  twelve  months.  Asked 
how  much;  h(‘  said  s(‘veral  small  sums.  Asked  if  they  were 
deposited  in  her  account;  he  said  lie  thoniiht  they  were  in¬ 
variably  <>,-iven  to  Ikm*  in  cash.  Asked  if  he  could  tell  spe- 

citicallv  what  mom^vs  of  Mrs.  Carroll  went  into  the  rent 

»  • 

account;  he  said  he  could  not,  he  did  not  have  knowledge  of 
it.  Asked  to  look  at  Defendants’  Exhibit  Xo.  4,  which 
j)nr])orted  to  show  all  hm-  investments,  and  tell  if  any  of 
those  went  into  her  bank  account  ;  ho  said  he  would  not  at¬ 
tempt  to  answer  without  havim*’  her  records  before  him. 

Asked  if  anv  monevs  of  hers  ever  went  into  the  rent  ac- 

•  • 

count;  he  said  it  was  his  impression  one  or  more  accounts 
of  hers  existed  pi*ior  to  the  b{‘u,iuuiu.<>-  of  a  rent  ac- 

1130  count.  Asked  if  anv  of  Inn*  moiu'vs  ever  went  into 

•  • 

the  account  subs(‘(iuent  to  lu‘r  original  d(‘posits  of 
receij^ts  from  her  L^randparmits'  (‘state  in  tine  AVashiui>1on 
Southei-n  Bank;  he  said  his  b(\st  r(‘colh‘ct ion  is  that  it  did. 
Asked  if  he  could  t(‘ll  what  th(‘y  wer(‘;  h(‘  said  h(‘  ('ould  not. 
Asked  if  Mrs.  Cai'roll  ('oiild  t(‘ll;  h(‘  said  “may  be.” 

The  blaster  said  he  would  like  to  hear  from  ^li’s.  Car- 
roll  about  that.  In  res))ons(‘  to  (piestion  by  (*ounsel  for 
defendants,  the  ]\Iast(‘r  said  that  h(‘  want(‘d  sp(‘(‘ilic  informa¬ 
tion  as  to  any  ]X‘rsonal  funds  of  ^Irs.  Cai’roll  which  were 
deposited  in  thes(‘  accounts  in  whi(‘h  r(‘uts  wer(‘  d(‘))osited, 
in  the  Washiniiton  iS:  SoutluMMi  Bank  and  tlu‘  Mc'iX'hants 
Bank  and  th(‘  Muns(*v  Trust  Co.,  (‘xclusiv(‘  of  th(‘  original 
deposits  of  ]\Irs.  Carroll  of  moneys  received  from  her 
g*r a  n  d ]xi  r en  t  s  ’  estate. 

(Bee.  10'23-1025:)  AVitn(‘Ss  continued:  Tfe  refiuest(‘d  ^frs. 
Carroll  to  advance  the  exc(‘ss  cost  on  S  Street  some  time 
after  the  r(‘C(*i])t  of  Mo(‘bs’  bill.  His  r(‘(‘olh‘('tion  is  it  was 
not  befoi‘(‘  the  T  Str(‘(‘t  trausa(‘tion.  From  ui(‘mory,  it  was 
while  T  Str(‘et  was  building  or  shortly  after  its  comple¬ 
tion;  ^loebs  did  not  r(‘nd(*i*  th(‘  stat(‘ment  till  a  long  time  in 
each  case;  it  was  always  mouths  aft(*r  he  tiuish(‘d  his 
work  before  he  would  fuiaiish  a  statenu'ut.  After 
the  S  Str(‘(*t  ])ro])(‘rty  was  comjilcted  it  was  list(‘d 
with  sev(‘ral  real  estat(‘  agents  for  sal(‘;  h(‘  thinks,  ])rior 
to  com])letion,  with  Bawliugs.  lb*  does  not  r(*member  the 
price  it  was  oiTerc'd  at.  Ask(‘d  if  h(‘  r(‘m(‘mb(‘r(‘d  with  whom 
it  was  listed,  he  said  he  was  (luite  sure  Bawliugs.  Asked 
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liis  r(‘nson  for  not  nskinu:  rjirroll  to  advance  the  ex¬ 

cess  cost  of  T  Str(‘et;  li<*  said  he  tlionii^ht  she  was  asked. 
Ihdn^j^  told  his  answ(‘r  said  not;  he  said  it  was  his  recollec¬ 
tion  that  notes  were  made  hv  Mrs.  (’arroll  for  S  and  T. 

• 

His  attention  was  called  to  the  fact  that  that  was  a 
1131  loniu’  time  snhse(iiu‘nt  and  he  was  being  asked  as  to 
the  time  he  got  Moehs'  hill;  and  he  answered  they 
usually  got  Mo(‘l)s*  hill  a  long  time  subseiiiient  to  the  com- 
j)letion  of  the  work.  Asked  if  he  meant  to  say  he  never 
got  .Mo(‘hs'  hill,  though  the  'V  Street  huilding*  was  com])leted 
about  the  lirst  ])art  of  the  year  1914,  until  the  notes  of  ^Irs. 
C’arroll  wer(‘  submitted  Aiudl  1,  1915;  he  answered  he  does 
not  sav  that,  hut  that  he  got  .Moehs'  lull  in  all  cases  a  long 
time  after  lie  was  su])|)osed  to  have  finished  his  work.  He 
was  told  his  answer  stated  he  never  asked  Mrs.  Carroll 
to  advance  tlu*  (‘X(*(‘ss,  and  was  again  asked  why  he  did  not 
ask  lu‘i’;  and  Ik*  answi'red  that  Ik*  n*calh*d  it  was  gr(*atly 
to  his  sui’prisi*  that  there*  was  an  (‘Xci'ss  cost  on  'V  Street 
aft(‘r  the  calculations,  and  so  forth.  'FIk*  witn(*ss,  at  the 
instance*  e»f  his  ceuinse*!,  was  alh»we‘el  tei  re*ael  his  answe*r  in 
that  re‘S]»ee*t,  anel  was  tlu'ii  again  aske*el  the*  eiuestiein  by  the 
Maste*r  why  he*  diel  met  submit  that  te)  .Mrs.  Carre)ll  as  he  diel 
in  the*  S  Stre‘et  case;  anel  he  repliiul  lirst  of  all  it  came  as 
a  great  snr])rise  that  there  shonhl  be  any  excess,  and 
se*condly  Meu‘l)s'  acceeunt  with  the  Carroll  Hlectric  Ceim- 
]»any  hael  increaseel,  anel  by  agreement  with  Moehs  the  ex¬ 
cess  was  allowe*el  te)  stanel  as  a  tentative  credit  against 
his  account  on  the  hooks  e)f  the  ('arre)ll  Hlectric  Com])any. 

(Kec.  1 0*25-1  ( )‘2() :)  He  thought  he  never  consulted  Moehs 
about  the*  8(5,500  loan  on  S  Street.  He  is  ejuite  sure  Mrs. 
Carroll  did  not. 

(K(*c.  10-2(5:)  He  made  the  same  effort  to  sell  T  and  S, 
listeel  it  with  agents.  T1k*v  made  a  tixeel  and  an  offering 
])rice.  He  dot*s  neit  recall  what  it  was.  He  recalls  that 
Kawlings  was  one  of  the  ag(‘nts.  He  cannot  recall  the 

name  of  any  othe*!*  age*nt  either  as  te)  S  or  T 
1132eS:113.3  Stre(*ts.  The  S  anel  T  Stre*e*t  ])ro])erties  were 
always  liste*el  for  sale*,  anel  for  a  ])erioel  after 
their  com])h*tie)n  the  effort  was  extraordinary  as  com])areel 
to  the  later  ])erioel;  numerous  offers  were  made  of  trade 
and  things  of  that  sort  not  acceptable. 
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(Rec.  102r)-l()*2!) : )  Askcnl  to  look  at  DotViulaiit ’s  Exhibit 
Xo.  11  and  sav  if  the  coiivorsatioii  tlioroin  roforrod  to  as 
occurring-  on  the  inoi-nini;-  of  that  dav  the  letter  was  written 
was  the  lirst  eonvei’sation  he  had  on  the  siihjeet ;  he  an¬ 
swered  he  shonld  sav  it  was  not.  Inasinneh  as  he  was 
res])ondin.j^-  to  a  recjiu'sl  of  Mrs.  Carroll  for  a  statement  of 
the  Q  Strc'et  ])roj)(‘i‘t y,  and  from  his  reeolh‘etion  of  havini;’ 
taken  Mrs.  Carroll  to  tin*  ])ro))(*rty  ])rior  to  the  hdter,  he 
shonld  sav  it  was  not  th(‘  lii’st  eonversation  Asked  if 
that  was  the  lii’st  eonv(‘rsation  in  which  Mrs.  (kirroll  said 
she  wanted  th(‘  ])ro}K*rly  as  an  income  prodncini*’  property 
for  hers(‘lf  in  cas(‘  anytliin^’  slionld  ha])pen  to  witness;  he 
said  that  was  talkinl  of;  wlu‘tlu*r  it  was  the  lirst  conversa¬ 
tion  or  tli(‘  s(‘(*ond,  or  which  oihl  he  did  not  recall.  He  was 
asked  to  (‘X])lain  tin*  liyni’es  on  l)(*f(‘ndant 's  Ivxhihit  Xo. 
11,  the  notations,  and  tel!  wlam  they  were*  mad(‘.  He  said 
thev  W(‘i'(‘  his  iieni'es  and  wcox'  ma(h‘,  liis  h(*st  r(H‘ollec- 
tion  is,  shortly  aften*  h(‘  r(‘tnrned  to  lh(‘  (hly,  in  lii>nrini^ 
ont  to  show  Ml’S.  Carroll  tin*  lieiirt's  li(‘  set  np  in  the  hdter. 
It  was  sonu‘  tim(‘  riiilit  aft(*r  he  wrot(‘  th(‘  l(‘tt(‘r,  which 
was  written  at  the  time*  h(‘  was  eoine,’  to  Anna])olis  every 
week;  and  he  rcmnanluo’s  her  sayine,’  sh(‘  did  not  under¬ 
stand  sonnhliinu’,  and  he  attempted  Ino’e  to  dev(‘lop  the 
file’ll  res.  4'h(‘  li_uiir(‘s  uo  to  show  tie*  (‘Xpcaisi*  of  kee])ine; 
np  th(‘  prop(‘rty,  tli(‘  prohahh*  iiiconuL  and  th(‘  ])rotits  or 
n(‘t  inconnx  Asked  what  else;  Ik'  said  tin*  (*ost  of  the  prop- 
ertv.  Ask(‘d  if  that  was  his  nu'tlKxl  of  arri\'inii’  at  tlie 
$7,000;  he  said  Ves.  H(‘  had  tak('n  the  lot  and 
1134  Mo(*hs’  (‘stimate  and  add(‘d  them  toe’(*the]’;  and  then 
h(‘  had  “Inc."  whic'h  h(‘  thinks  is  inclusive  or  in- 
clndinii’,  “o  or  IOC,  Jo(‘."  Tin'  latt(‘r,  to  th(‘  Ix^st  of  his 
recollec'tion,  r(‘lat(‘d  to  tin*  hnilder's  commission.  He  was 
attempt inii’  to  show  h(‘r  tin*  oven*  all  cost  wonld  not  exceed 
$7,000.  H(‘  was  n(‘V(‘r  chxir  as  to  tie*  commission  in  the 

letter;  he  is  nnahle  to  explain  just  what  the  words  “T  am 
char.ii’ine’  this  commission  to  myself"  ar(‘. 

(R(‘c.  10*29-1037):)  Ask(‘d  if  In*  (‘ver  u’ot  from  Mi’s.  Car- 
roll  the  $1,000  which  h(‘  said  in  the  l(*tt(‘r  h(‘  expected  to 
ask  her  for;  he  said  it  was  his  recolh‘ction  that  the  first 
$1,000  ])aid  to  Mo(‘hs  on  account  of  (}  Street  was  from 
Mrs.  Carroll's  funds.  Asked  if  by  that  he  referred  to  his 
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check  for  >rl,0f)0,  June  1,  1015;  lie  said  lu'  referriHl  to  funds 
that  lK‘I()ii<;eil  to  .Mi's,  (’arroll.  Asked  if  that  was  the  tirst 
payment  lie  referred  to:  he  said  that  was  his  recolh‘ctioii 
of  the  first  cluH'k.  That  was  tin*  first  ]iaymeiit  he 
referri‘d  to,  dune  1,  llUo.  Asked  if  repres(‘nt(*d  hy  his 
check;  he  aiisweri'd,  “Yes,  Sir,  from  her  funds.'’  Asked 
from  what  funds  of  .Mrs.  ('arroll  that  was  paid;  he  saitl 
funds  of  hers  in  his  custody.  .\sk(‘d  what  sjieeilic  funds; 

he  aiiswi'i'c'd  he  could  not  sav  that.  .\ ski'd  if  he  meant  it 

» 

was  ])aid  on  account  of  his  iiuh'htediiess  to  hi'i*;  he  said 
that  may  have  heeii.  .Vsked,  Well,  what  was  it  ;  he  said 
“my  recolh'ctioii — 1  havi'  no  recollection  from  what  spi'cific 
funds  it  was,  excejiliim'  funds  hchumini;'  to  her."  .\sked 
what  cash  funds  of  hers  he  had  at  that  timi',  outsidi'  of  any 
indehtediiess  which  he  owed  to  her;  he  said  he  ihoimht  that 
was  rejiresi'iit ed  hy  a  statement  of  account  which  had  heeii 
siihmitted  here.  .\>ked  if  he  meant  hy  her  funds  J^l, ()()() 
on  account  of  what  he  owed  lu'r;  he  answered  “If  you  want 
to  put  it  that  way."  Px'inu'  told  hy  the  Master  that 
11  d.)  he  wanti'd  him,  the  witness,  to  )uit  it  somi'  way;  he 
aiiswi'i't'd  it  was  dishursed  from  funds  which  at  some 
time  .Mrs.  ('arndl  had  entrusted  to  him  and  for  which  he 
was  roponsihlc;  if  the  Masti'i*  wished  to  call  it  his  in- 
dehti'diiess  to  her,  that  was  all  riuht.  The  Masti'i'  ayaiii 
asked  what  speeitie  funds  it  was  paid  from,  if  any. 

dill*  Witness'  eounsi'l  a>k('d  thi'  .Master  if  h(‘  iiu'ant  cash 
or  securities  or  what,  and  tlii'  Master  rejilicd  it  must  have 
hceii  cash  if  it  was  money  paid  out.  ('ounsi'l  replied  “Xot 

iKM'i'ssarilv,"  and  the  witness  I'l'lioed  “Xot  ni'cessarilv. ” 

*  * 

< 'ounsel  said  witiii'ss  could  pav  it  out  of  his  own  monev 
and  chariie  it  to  her.  The  Master  r(‘])lied  that  was  what 
h(‘  wanted  tin*  witiii'ss  to  say.  whether  he  paid  it  s])ecili(*a]ly 
from  his  own  funds  or  from  funds  which  he  had  of  Mrs. 
C'arroH’s.  C'ounsi'l  said  lu‘  did  not  think  the  witness  un- 
di'i'stood  the  Master.  Thi'  Masti'i'  replied  “That  is  clear 
enough.  ” 

The  blaster  called  the  attention  of  witness  to  the  fact 
he  had  said  he  paid  it  from  Mrs.  Carroll's  funds,  and  asked 
again  what  funds  of  Mi's.  Carroll  hi'  paid  it  from;  and  the 
witness  again  answered  funds  of  hers  entrusted  to  him. 
The  Master  a-:ked  him  if  he  meant  funds  which  he  had  listed 
hero  as  monevs  of  ^Irs.  C'arroll  entrusted  to  him  on  the 
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ja(*k(‘t  of*  1  )('r(‘ii(l;mts’  Kxliihil  Xo.  4  was  supposed  to 

1)0  a  copy;  and  lu'  aiisw(‘i*(‘d  “V(‘S.”  Tlu*  Master  then 
asked  if*  tliat  was  tli(‘  case*,  wliv  li(‘  did  not  e]iari»e  Mrs. 
Carroll  with  it  on  that  account,  1  )c‘t*(*ndants’  Ihxhihit  No. 
4.  He  answ(‘red.  Well  th(‘r(‘  was  no  dir(‘ct  (Mitrv  on  liis 
account  chai’^inii’  Mi’s.  ('ai-roll,  hnt  tlnn’i*  W(‘re  other  debit 
(‘ntri(‘s  a.iiainst  lu'r  that  niiylit  (‘asily  hav(*  covercMl  the 
$1, 0(1(1.  Askt‘d  what  entri(‘s;  In*  said  t*or  instance 
1L‘>()  th(‘r(*  was  tlu‘  d(‘hit  investnunit  of*  S.JK),  indicat¬ 

ing'  on  th(‘  original  jacket,  which  tin*  Mastin’  re- 
(in(‘st(‘d  him  to  look  at.  hi'cansi^  I  )(‘rendants’  Kxhihit  Xo.  4 
was  not  a  coi'ri'ct  copy.  'TIk*  Mastin’  aski'd  him  if  that 
item  of  jt^L\.‘)1S.!)0  was  not  th(‘  I>vi'ne  note;  and  he  said 
“Yes.  Xo  the  original  chai’,u'(‘  of  thi'  liyrne  note  was 
jf*J,5’J’_M)!i. ”  Ask(‘d  to  a.uain  look  at  his  jacket  and  see  if  it 
was  not  till*  livrnc  note  with  acimmnlatiMl  int(n*est;  he  said 
“Xo,  the  l>yinc  noli*  was  ^i^■J.501). “  Asked  if  he  did  not 
have  on  the*  jacket,  nndci’  date  of  May  S,  lOKJ,  a  char<>’e 
auainst  Mi’s,  ('ai'i'oll,  invi'stmcnt  account,  l)yi’ne  note 
$2,‘)1S.!)0;  h(‘  said  “  Vcs.“  .\>k(‘d  if  that  was  not  the  eiitrv 
he  just  rcfciTcd  to;  he  said  "Xo,”  h(‘  was  referi’iiii*'  to 

J>vrne  not(‘  Asked  if  that  was  not  the  entry 

•  • 

which  he  I'cfeiTcd  to  on  tin*  I'opy  ( S.!)(  1 )  ns  a  d(‘hit  of 
the  liyrne  invcstimmt;  lie  said  ”^(•s.“  Aski'd  “It  could 
not  hav(‘  covered  a  81.<H)()  chei'k  then,  could  it”;  h(‘  said 
“Xo.  5’on  are  asking'  me  to  idmitify  a  spc'cilic  fund  out 
of  which  tin' $1  .(Hid  miLilit  he  drawn.”  Asked  how  the  eiitrv 
“Dehit  inv(‘stment  liyrin*  iioti'”  on  the  copy  conld  cover 
the  81. OIK)  check  fi'om  him;  In*  said  “1  do  not  follow  you. 
Von  ai'c  asking'  me  to  idimtify  from  my  riu-ord  of  account 
a  dishnrsennmt  of  ^rl.Odl)  to  51rs.  ('ai'roll  and  1  cannot  find 
it.” 

“()  Von  cannot  lind  it  on  voiii' account  ”  “A.  Xo.” 

4’he  blaster,  on  iinniiry  from  conns(‘l  foi'  plaintil*f,  said 
witiK'Ss  was  nmim'takinu’  to  say  that  it  mii'ht  have  been 
included  in  tin*  Dyrm*  note  iti’in  and  he  was  pointini*'  out 
to  tin*  witness  that  could  not  he.  Yin*  witness  intei’jected, 
“I  sav  it  conld  he  easily  tak(*n  l*rom  any  oin*  of  those 
items.”  Yin*  Mast(*r  a<ked  him  to  point  out  any  item.  He 
said  In*  had  point(*d  out  oin*.  the  lirym*  note  for  which 
ll.'w  Mrs.  Dai  roll  ln*ld  him  roponsihli*  for  ^Lh.'US.hO,  from 
which  he  conld  have  taken  that  $1,000.  Yhe  Master 
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asked  if  lie  iiusaiit  from  liis  in(l<‘1»t(Mliiess  to  Mrs.  (\irroll 
on  aecoiiiit  of  tlie  l>yrn(‘  note;  and  li(‘  ans\ver(*<l  “  Ves,  if 
von  want  to  call  it  that;  tin*  funds  of  Mi-s.  ('an*oll  in  inv 
custody  for  wliicli  I  was  i’(‘s|)onsil)l(‘  to  Mrs.  (’ai'roll.”  The 
^faster  said:  “Now  yon  are  li’oin.n’  hack  to  tlu‘  lirst  jiroposi- 
tion  wlii(*h  I  have  left.  Von  dehit  vonrs(‘lf  tlune  with  the 
valiu*  (d*  th(‘  UyiiH*  note  in  llMd.  Xow  1  am  askinu*  yon 

whv,  in  dnn(‘,  11)15,  if  von  advanced  81,(l()()  on  account  of 

•  •  ' 

vonr  indchtediK'ss  to  Mrs.  (’anoll.  von  did  not  charij:e  h(‘r 
with  tlu‘  81.)HM)  tlnm  and  at  that  time  on  this  aec'onnt.’’ 
He  replied:  “That  is  as  an  itmn  of  $1,000."  Tin*  blaster 
continued:  “If  yon  were  ke(‘pinu‘  an  account  of  your  in- 
dehtedn(*ss  with  ^Irs.  Carroll,  whv  did  not  von  chai'ne  her 
with  the  $1,000  jwiid  out  foi-  liei*.  That  is  my  (lUestion  and 
that  is  plain."  1I(‘  answm'cMl:  “Ami  I  claim  that  1  hav(‘  a 
ivcor<l  of  it  in  that  account."  Tin*  Ma>t(*r  said  he  would 
lik(‘  him  to  show  it:  and  h(‘  said  “Xot  sp(‘cilically  indicated 
as  $1,000."  Th(‘  Mast(‘r  said  he  would  like  him  to  show 
anv  item  in  that  account  which  shows  that  he  had  chai’ued 
Mrs.  (’arroll  with  this  $1,000;  ami  lu‘  said  “1  say  it  mii»ht 
h(‘  withdrawn  from  anv  of  the  s(‘V(*ral  itimis  of  th(‘  account 
which  Mrs.  (’a moll  entrnst(‘d  to  im*."  Tin*  Master  asked 
him  if  h(‘  owed  a  person  niom^y  and  advanc(‘d  mom‘y  on  ac* 
count  of  th(‘  indehtedn(‘ss,  would  not  h(‘  charge'  that  ])(‘rson 

with  it:  and  Ik*  said  “  V(‘S.  von  do."  Asked  whv  did  not 

•  • 

h(‘  char.iie  Mrs.  C’arroll  with  tlu*  $1,000  wh(*n  he  advanc(‘d 
it:  that  was  what  tin*  Mast(‘r  was  askin,i*' — could  he  ])oint 
out  in  that  account  any  ]»lac(*  wh(‘i-(‘  Ik*  had  charged  Mrs. 
Carroll  that  $1,000.  lie  answered  “Xot  as  tlu*  $1,000 
s})(*citically.  It  should  he  homic  in  mind  that  when  I 
1158  k(*))t  this  a(*{*onnt  it  was  not  h(‘ini»-  kept  with  a  view 

of  a  court  r(*vi(*w  at  souk*  later  date,  and  the  woman 
with  whom  1  was  ke(‘pin,i»’  tlu*  acc'onnt  was  my  wife  and  had 
eontid(*nce  in  nu*  and  I  in  Ik*!'. "  Ask(*d  if  he  was  not  a  busi¬ 
ness  man:  he  said  “V(*s."  Askt‘d  if  he  did  not  ,ii;naranteG 
^Irs.  (’arroll  a.uainst  loss  foi'  Ik*!'  i!iv(*st!m*nts ;  Ik*  said  lu* 
did.  Asked  if  it  was  a  !natl(*!'  of  (*o!ic(*!'!i  to  h(*r  fa!nily  who 
had  discussed  it:  Ik*  said  “V(*s."  Ask(*d  whv  he  did  not 
k(*(*])  a!i  ac<‘!!!'ati*  acco!!!it.  tlu*!i.  of  his  i!idi*ht«*d!K‘SS  with 
^Irs.  Ca!'!'oll:  wo!!ld  tin*  fact  that  slie  was  his  wife  !nake 
a!iy  diff(*!'(*!ic(*  i!i  a  hnsi!K*ss  t!'a!isa(*tio!i ;  had  he  ever  kept 
an  accurate  account  with  ^Mrs.  Chirroll  of  these  transactions. 
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He  answered,  tlie  fact  tliat  fiaendsliip  (‘xisted  in  this  whole 
ease  made  a  lot  ot‘  dilVerenee.  Tli(‘  Master  said  lie  was  not 
disenssiiii;'  witn(*ss’  i*(‘lations  with  Moehs,  hnt  his  relations 
with  Mrs.  Cai’roll;  was  theri*  anv  reason  whv'  ho  sliould 
not  keep  an  aeein-ate  aeeonnt  of  his  dealini»’s  with  ^Irs.  Car- 
roll.  He  sai(],  “I  say  heeanso  the  relation  of  hnshand  and 
wife  exist(‘d  made  the  situation  jx'onliar. ” 

(l^ee.  1035-40:)  H(‘  was  ask(‘d  to  look  at  ]Riii’e  39  of  Mrs. 
Carroll’s  hook  F.  (J.  (’.  Xo.  3,  Defendants’  Xo.  19,  and 
state  in  whose  handwritini!:  the  entiies  were;  and  he  said 
he  did  not  know.  Ask(‘d  if  th(*v  were  in  MeTlhennv’s,  ho 
said  “I  said  1  did  not  know.”  Asked  if  ho  did  not  know 
Mellh(mnv’s  handwi-itini»'  he  said  “I  do.”  Asked  to  look 
at  I)(*f(‘ndants’  Fxhihit  Xo.  30,  api)ai’(‘ntly  a  dn])lieate  of 
the  enti-ies,  ami  stat(‘  who  ]n‘epai‘ed  it  or  when  it  was  pre- 
])ar(‘d;  h(‘  said  h(‘  did  not  know.  H<‘  was  asked  what  he 
knew  ahont  (*ith(‘r  s(*t  of  those*  (‘ntri(*s. 

His  eoims(‘l  int(‘ri‘npt(‘d  to  ask  the  ^Master  if  he  knew 
anythin.!**  ahont  when  the  onti*i(‘s  vroro  made.  The 
1139  Mast(‘r  said  ho  had  an  idea  they  were  t>nt  in  at  the 
same  time  these  aooonnts  of  Mrs.  Can*oll  were 
halanood  hv  ^lellhonnv  and  a  settlement  made  between  the 
witn(‘ss  and  Mi*s.  (’arroll  on  th(‘so  rents,  after  ^Mareli,  1918, 
siiKx*  the  ])ro])orties  were  sold  in  this  ease.  His  counsel 
said  it  must  have  heen  this  him])  entry  of  rent  hy  Mc- 
Hh(*nny  that  tin*  ^Iast(‘r  i*(‘lerred  to  a  minute  a^?o  was  put 
in  after  tin*  hook  was  off(‘i’ed  in  evidence. 

The  Mast(*r  asked  tin*  witness  if  he  did  not  have  a  settle¬ 
ment  with  Mrs.  Carroll  on  the  ])ro])(*rties  in  suit. 

The  Witness:  “I  did  not  hoar  your  fpiestion.  1  am  all 
u]>  in  th(*  ail*;  th(‘r(‘  is  so  damnod  miu*h  sus])icion  in  it.  It 
is  ])(‘rf(‘ctly  dis,i*nst ini**  to  mo  for  a  dirty  ro!>’ue  to  try  and 
take*  an  honest  man’s  stuff  away  from  him,  and  that  is  what 
has  he(‘n  noini**  on  for  live  y(‘ars,  and  T  am  perfectly  dis¬ 
gusted.  T  am  insane.” 

The  ]\Iast(‘r:  “I  am  tryin.g  to  get  the  facts.” 

The  WitiK'ss:  “There  is  suspicion  in  every  one  of  your 
(piestions.” 

The  Master:  “There  is  no  suspicion  in  my  (piestions.” 

The  WitiH'ss:  “Your  (piestions  are  loaded  with  sus¬ 
picion.’^ 
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4  he*  Master:  “My  (jiH*>tinns  arr  d'a-tatrd  l)y  llio  evidence 
which  has  Imm'Ii  pi‘odnc(‘<l  heri*." 

Mr.  Kashy-Siiiith :  “I  want  to  this  straiii’ht  on  the 
I'ecord  with  r(*yai'd  to  pa^c  .‘)I>  of  this  Itook.  and  I  will  ask 
^Ir.  Dent  if  it  is  not  a  fact  that  tin  ‘s<*  (‘iitries  w(‘r('  made 
after  this  hook  was  pro<lnccd  in  evidenci.*  and  since  this 
suit  was  stai’ted." 

"rin*  Ma>ter:  “  rn<|ncstionahly.  'rh(‘y  d(‘inonst i-at(*  tliat 
thcins(‘lvcs :  not  with  r<*>]>cct  to  those  pai‘ti(*ular 
]140  items,  hccanse  I  do  not  ic'call  liavinir  s(‘i‘n  those  be¬ 
fore.” 

Mr.  f'h'harty:  “I  can  say  definitely,  that  at  one  of  tlie 
heariim’s  the  item  of  was  in<jniri*d  of  by  yon  of  Mr. 

Carroll  and  yon  ti'icd  to  c(mn(‘ct  the  ^'JTl.bO  up  with  the 
marii‘inal  notes  yon  have  Jn-'t  rebnn'ecl  to.” 

The  Mastei-;  “'riiat  wa -  at  the  la-t  h<*arinu\” 

Mi‘.  1‘dehaily:  “Aiid  at  that  time  tho>«*  (‘ntri(*<  W(*re  not 
tln‘re.  ” 

Tin*  Master:  “'fhey  wei’c*  in  tin*  book  at  that  tinn*.  I  am 
(piitf*  >nre.  I  will  a<k  Mr.  M(dlin*nny  about  that.  It  is  un¬ 
doubtedly  hi<  hainlwrit iner. ” 

Ask(*<I  ai:ain  if  when  In*  boimht  tin*  prop(*i’t i(‘s  in  this 
suit  in  Apiil.  1!MS.  In*  did  not  have  an  adjustnn‘nt  of  the 
I'ents  with  Mis.  (’arioll.  the  witin*ss  ask<*«I:  “Wln‘U  I 
bouiiiit  what  pr<tperty  ddn*  .Mast<*r  >aid  tin*  prop(*rti(*s 
sold  in  this  suit  S  and  'f  Str«*et«'.  tln*y  w<*r(*  tin*  on(*s  in* 
bonyht  W(*i'e  tln*y  !n»t  :  and  In*  an>W(*r(‘«l  “^^*s.”  Ask(*d  it' 
In*  ha«l  an  adjustment  of  tin*  i’ent<  with  .Mi’s.  Cai’i’oll  at  that 
tinn*:  In*  answ(*i‘(*d  “^'(*s.”  .\sk(*d  il*  that  was  not  wliat 

was  r(*fei’r<*<l  to  in  tin*  (*ntrv  ma<h*  bv  Mcllln*nnv  on  tin*  llv 

•  •  •  • 

l(*af  (d’  tin*  book  Mcllhenny  Xo.  (I.  In*  said  “  ^  (*s.  ddn*  note* 
sp«‘aks  for  it<(*lf.”  lb*  was  ask(*d  if  at  that  tinn*  to  his 
knowh*du’(*  .M(dlln*nny  t(n>k  thi<  book'  of  .Mrs.  (’ai'roll's 
as  to  S  and  'V  Slre»*t  and  struck*  a  balance  and  imnh*  the 
a<ljnstnn*nt  shown  by  tin*  conclndini:'  en1rit*s  on  S  and  4^  in 
that  book.  Mis  ccninsol  int(*rj(*ct(*d  “lU*  asked  ot  your 
knowledii’t*  Mr.  1 'ai'r(»ll. ' *  Tin*  witn(*ss  answc*n*d  “  V(*s. 
4dics(*  vai’ious  eiitiies,  r(*ceipts  and  disburs(‘nu*nts,  wert* 
not  mad(*  contemporan(*on''ly  with  tln*ir  ri*c(‘ipt,  or  the  re- 
e(*ipt  (d*  tin*  moin'V  oi’  tin*  disbnrst*nn‘nt  of  the  moin*y,  for 
tin*  ]’(‘ason  that  tin*  bo(»k  was  tln*n  in  tin*  custody  of 
1141  tin*  ^la<t(‘r  or  couns(*l  in  tin*  case*.’’  .\sk(*d  wliat 
about  the  corrections  made  in  the  entries  at  that 
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time;  he  said  ]\Ielllieiiny  was  requested  to  check  carefully 
and  correct  aiiv  eri'ors  iii  the  accounts.  Asked  if  Me- 
Illieiiuv  did  clu‘ck  the  account;  he  answered,  Yes  he  did. 
Ask(‘d  wliat  he  checked  it  with,  he  said  the  stubs  of  Mrs. 
farroll’s  account.  Asked  if  from  the  check  books  he  had 
]U’()duc('d  lie  answered,  Yes.  Asked  what  was  the 

item  of  commission  for  the  Carroll  P]lectric  Company;  he 
said  it  meant  an  expense  for  collecting  the  rents  and  keep¬ 
ing  an  account  of  them,  the  same  as  the  agents  charged. 
Asked  if  many  of  these  rents  were  not  collected  l)v  the 
agents;  h(‘  said  he  did  not  think  he,  Mcllhenny,  ligured  a 
commission  on  the  remts  colh‘cted  bv  the  agent;  he  mav  have 
don(‘  so  in  crior.  Ask(*d  it'  that  was  not  dom*  in  the 
mai’ginal  notations  on  Cxhibit  Carroll  Xo.  115,  to  which  the 
Mast(‘r  called  his  attention  a  little  while  jirevious;  was  not 
the  commission  of  '2'  '<  d(Mluct(*d  from  the  rent  received  from 
Sansbui-v  on  those  statmiumts  in  those  mai’ginal  notations. 
il(  ‘  askcMl  “What  doc*s  tin*  book  show.  I  cannot  t(‘ll  from 
this.”  YIh*  Mastm-  told  him  h(‘  onlv  wanted  him  to  tell 

ft 

what  he  kn(‘w,  but  he  wanted  him  to  state  what  he  knew 
about  thos(‘  things.  He  iiqiliiMl  h(‘  did  not  see  any  deduc¬ 
tion  from  the  statenumt  hand(‘<l  to  him  other  than  that 
nia(h‘  bv  th(‘  agent.  His  attention  was  called  to  the  state- 
ineiits  of  Fislicu*  of  the  Hiiu*  i‘(*ntal  in  the  lOth  Sti'(‘(‘t  prop¬ 
erty  showing  a  generally  uniform  return  of  $55. 4(),  and 
was  them  ask(‘d  what  the  marginal  item  of  Fisher  $52.79 
m(‘ant.  lb*  answered  that  Ik*  did  not  know  that  Mclllhenny 
charg(‘d  commissions  on  r(*nt  ('ollected  by  Fisher  Co.; 
that  th(‘i‘(‘  was  nothing  there  to  show  it;  that  ^Icllhenny 
chai'ged  her  (*ommissions  on  $492  live  months. 

1142  (I\(‘c.  l()40-():)  He  was  refei’red  to  Defendants’ 

Exhibit  Xo.  20,  the  jiaper  })roduc(‘d  by  him  as  to 
the  cost  of  (»)  Str(‘(‘t,  and  aski'd  who  pai<l  the  Yholl  bill  for 
jilumbing  $b0() ;  and  he  said  it  was  ])aid  by  him  out  of  funds 
of  .Mi\s.  Cari*olL  Askc'd  if  that  was  chai'g(‘d  to  M i-s.  (’ar- 
roll  on  his  account  with  her;  Ik*  said  Ik*  did  not  think  it  was. 
Asked  who  paid  tin*  Muddiman  it(*m  $175;  Ik*  said,  ulti- 
mat(*ly  Mrs.  Carroll.  Ask(*d  who  paid  it  in  the  first  in- 
stanc(‘,  Ik*  said  Muddiman  was  advis(‘d  to  do  the  work  and 
furnish  tin*  mat(*rials  by  him;  Muddiman  chai’ged  it  into 
the  account  of  tin*  Carroll  Electric  (V)in])any  and  deducted 
it  when  he  jiaid  his  monthly  bills,  whereupon  it  was  charged 
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to  witiu‘ss.  Ask(*(l  wlio  ])ai(I  tlic*  i{(‘m  of  to  Mrs.  Little 
for  (‘iuici'llation  of  lici'  h*as(‘;  lu*  said  he  thoiii;ht  Mrs.  Lar- 
roll  ])ai(l  that.  Asked  if  la*  eliarii(‘d  tlu*  Muddiniaii  item 
to  Mrs.  (kii’roll  oil  liis  aeeouiil  ;  la*  said  there  were  some 
of  these  aeeoiiiits  that  oeeiirred  verv  near  the  iiliiaj:  of  the 
suit,  and  thein*  wen*  sona*  eliaru'es  he  had  a:Liain>t  Mi’s.  Car- 
roll  wliieh  are  not  in  his  aeeoiint  :  that,  as  he  said  o(*enrred 
V(‘rv  near  the  tiliim-  (»f  tla*  suit  (‘itla*r  aft(*r  it  or  hefori*  it. 

Thev  are  not  shown  on  his  aeeonnt.  Ask(‘d  if  thev  were 

«  » 

sliown  on  anv  aee(nint  :  he  said  “Ves,"  tla*v  were  shown, 
lie  thoniilit,  on  the  aeeonnt  tla*  Company  had  with  liim, 
ehariiiii^’  him  with  Just  such  thiims  as  tla*  Muddiman  hill. 
Tla*  Mast(*r  said  la*,  wcnild  lik<*  for  tla*  witia‘ss  to  ])rodu(*e 
tlu*nL  Ill*  rt*]>lied  tla*  Mast(*r  had  tla*m  in  his  (*nstody  now 
he  thoimht.  Ask(*d  which  oia*  it  was,  la*  said  “My  ae¬ 
eonnt.”  Asked  if  lie  ri*f<*rred  to  his  |M*rsonal  drawine*  ae¬ 
eonnt  with  tla*  (‘arroll  l’d(*etrie  ('oni])any:  la*  said  “I  do 
not  h(‘li<*vt*  I  called  it  a  drawing’  aci-oiint.  It  is  my  jiersonal 
aeeonnt  with  the  Carroll  fdeetrii*  Company.  Yon  have  a 
])art  or  all  of  it  now.” 

114.*’)  “(^).  Lid  yon  ehar.ui*  to  Mrs.  (*arroll  in  your  pi*!*- 

sonal  aeeonnt  tla*  iti*m  of  $*J71..‘')0  for  (*leetrieal 
work.’”  “A.  It  is  eharii(*d  to  .Mrs.  Carroll.” 

'riiat  is  tla*  Carrol!  Lh*etri(*  Co.'s  liill.’”  “A.  F 
think  it  was  dir(*ct  to  .Mrs.  (’arroll.” 

Charu(*d  dir(*(*t  to  .Mrs.  (*arroll.’”  1  think  so. 

That  is  my  ree(4h*etion.” 

I’v  tla*  Carroll  Fd(*etrie  (’o..’”  That  is  riu’lit.” 

V  • 

Is  that  tla*  item  of  tla*  hill  r(*nd(*n*d  to  .March  Ih, 
ini7,  on  (\  K.  C.  Xo.  h — indieatinu’ .’”  “.\.  \V(*  have*  an 

aeeonnt  of  tla*  Carroll  FJ(*etrie  ( ’o.  with  Frances  (1.  (kir- 
roll.” 

dust  answ(*r  my  (pa*stion.”  l.'MS  (^)  Str(*(*t,  in 

which  tla*r(*  is  indicated  a  hill  has  h(*(*n  r(*nd(*red  to  la*r 
for  (*leetrieal  work  in  tla*  sum  of  71 ” 

“Q.  Is  that  tla*  item  which  1  liavi*  just  ask(‘d  yon  ahont?” 
“.\.  To  tla*  h(*st  of  my  knowh*d‘.i(*  it  is.” 

“(}.  Is  that  tla*  it»‘m  (*nten*d  under  date*  of  .March  D, 
1917.  in  Mrs.  ('arrolFs  ]a‘rsonal  h*dLi’er  aeeonnt,  C.  K.  C. 
Xo.  “A.  Th(*re  is  an  item  in  the  a(*eonnt  of  .Mr.s.  F.  (J. 
Carroll,  h*di:’(*r  aeeonnt,  enter(*d  ^Fareh  Dth,  1917,  marked 
1318  Q  St.,  $‘271.50.'’ 
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‘‘Q.  Is  that  that  it(‘ni.’”  “A.  It  appears  to  l)o  that 

item.” 

lie  was  asked  to  look  at  the  eiitrv  at  tlie  bottom  of  the 
second  jacket  of  liis  account  with  Mrs.  Carroll  and  state 
what  hook  was  i*eferred  to  in  the  entry  “Transfer 

1144  to  hook  of  II.  K.  C.  Mav  10,  191().”  He  said  he  had 
a  little  h‘dLii‘r  in  his  d(‘sk,  hut  he  had  no  recollection 

of  any  account  hcini**  transfcrri'd  to  it;  it  init;ht  ))ossil)ly 
he  there.  It  is  a  little  led^’or  of  his  ])ersonal  accounts, 
l)ank  stocks,  oil  stocks,  etc.  The  oil  stock  referred  to  was 
the  (iiiardian  he  thon,<i‘ht.  Il(‘  did  not  think  an  Oklahoma 
Company;  nothini*’  in\'olv(‘d  Ino’e.  Il(‘  was  asked  to  look  at 
Mrs.  Carroll's  check  in  Ivxhihit  ('arroll  Xo.  11!),  July  ‘22, 
1915,  to  reimburse  him  for  10*25  shares  Oklahoma  Oil  Com¬ 
pany  stock,  and  ask(‘d  to  tell  what  he  knew  ot*  that ;  and  he 
said  it  had  nothinu*  to  do  with  th(‘  oil  stock  r(4‘(‘rr(Ml  to  in 
his  last  answer,  and  that  it  was  to  rc'imhnrse  him  for  10*25 
shar(\s  of  Oklahoma  Oil  Company  sto(‘k  Ik'  adviseil  .Mrs. 
Carroll  to  buy.  She  hon^ilit  it  and  h(‘  ])aid  for  it.  That 
check  ai)])ears  to  have  l)(‘en  ,<;‘i\a‘n  to  him  to  ])ay  for  the 
stock  $590.  Ask(‘d  what  funds  of  Mrs.  ('arroll  it  was  ])aid 
from;  he  ask(‘d  what  hank  it  was  on.  Heine,*  told  the  Mnn- 
sey  Trust  ('om])any,  h(‘  said  “It  was  })aid  fi*oin  tin*  funds 
in  tin*  Muns(‘y  Trust  Com])any.‘’  'fin*  witness  th(‘n  olT(‘i*(*d 
to  submit  the  lede’cr  hook  for  insp(‘ction.”  M'ln*  .Mast(‘r 
said  he  did  not  waid  it  nnh'ss  it  h.ad  soniethine  with  r(‘e’ard 
to  this  account  of  Mrs.  (hn’rolCs.  Tin*  witin'ss  said  he 
would  look  and  if  it  had  he  would  submit  it. 

Asked  whv  he  did  not  chai*e(‘  to  Mrs.  Cari’oll  in  his  ac- 
count  tin*  ch(*ck  of  $400.05  advanc(‘d  to  him  by  tin*  Carroll 
Hlectri(*  Comt)any  I)(*f(*ndants'  Kxhibit  Xo.  S,  to  purchase 
the  (^)  Str(*et  lot,  In*  said  In*  thonuht  it  was  (*hare(*d.  It  was 
lnmp(*d  with  tin*  rc'inainder,  that  was  his  r(*colh*c1  ion.  He 
relerred  to  the  donbh*  entry  $1,0.20.45,  .March  9.  1915. 

(Hec.  1040-104S:)  R(*f(*rr(*d  tc)  his  h*tt(*i*  to  .Mrs.  Carroll 
of  Jinn*  15,  1!)25,  l)(*fc*ndants’  ITxhibit  X5).  9,  he  was 

1145  ask(*d  if  the  note  r(*f(*rr(*d  to  th(*rein  to  be  eiven  to 
Mrs.  (kirroll  for  the  $500  for  (}  Street  was  ever 

e’iven ;  he  answered  that  he  had  in  mind  tln*]*e  a  promis¬ 
sory  note,  which  to  his  recollection  had  nev(*r  b(*on  i>*iven  ; 
it  is  his  recollection  thev  wrote  a  letter  to  Mrs.  Carroll 
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statinir  sultslaiilially  wliat  wa.s  in  tlan'o,  tliat  it 

woiiM  hccoim*  a  Carroll  Klrctric  (’()iii])any  obli^-atioii  to  her. 
'I’lie  Mailer  sai<l  it*  he  had  any  sneh  lettin*  he  h(‘tter  ])ro(lnce 
it.  llis  attontion  h(‘iim-  calhnl  to  the  t'aet  that  the  state¬ 
ment  (d*  cost  (d*  (>  hv  M(Kd>s  was  n'ceived  hv  him  Aim’ust 

V  •  •  « 

(),  11)15,  he  was  asked  why  the  account  hetwecm  him  and 
Mochs,  inclndinii*  tin*  S  and  T  Sti’eet  (*xcesses,  was  not  set- 
tl(*d  as  he  indicated  it  would  h('  in  this  h*tter  Defendants’ 

Kxhihit  Xo.  h:  and  In*  said  In*  conld  not  answ(*r  as  to  whv 

» 

it  was  not  :  In*  had  a  recolh‘cti<m  of  an  (‘ffort  heinc:  made  on 
ids  ])art  to  settle  with  !Mo(*hs.  Asked  what  sort  of  an  effort 
In*  meant  :  In*  answer(*d  a  re«inest  for  adjustments  and 
s(*ttlements  with  .Mo<d>s.  Ask(*d  if  tin*  r(*<|nest  was  written; 

In*  said  In*  wonld  sav  it  was;  lln*r(*  mav  have  h(*en  written 

•  • 

i’(*(jn(‘sN  made  indepeinh*!)!  of  his  vei’hal  re(in(*sts.  His 
attention  was  called  to  tin*  statem(*nt  in  tin*  h*tt('r  “As 
aLii‘e»*d  yon  will  let  ns  liaxa*  tin*  (J  Stre(*t  llat,"  and  in*  was 
asked  liow  and  wln*n  tin*  aure(*ment  i*(*fei-r(*d  to  was  made 
with  Mj-s.  (’ai’r<dl.  He  said,  from  m(*mory,  on  tin*  (*v(*idn;j: 

(d*  the  dav  on  which  tin*  (d‘f(*i*  of  trade  was  made  hv  War- 

•  • 

wick;  lie  that  (*venim:'  discnss(*d  it  with  Mrs.  (’arroll,  he 
h(‘lieved  in  Lonis  (’ai’i’oH's  honn*,  in  which  Lonis  (’arroll 
(‘iitered  into  tin*  disenssion;  that  is  his  h(‘st  r(*colh*ct ion 
(d*  that,  at  which  time  that  aur(*(*m(*nt  on  ln*r  ])art  to  ^’ive 
the  (J  Str«‘et  ]n‘o))(‘rty  was  maih*.  Tin*  off(*r  from  War¬ 
wick  refei’red  to  was  a  V(*i*h;d  oin*  comiin,;*  thron.ii’h  Fi’(*(*. 
Ih*  thinks  it  was  h(‘foi*(‘  tin*  ])ro])osit ion  of  tin*  Sim])son 
Company,  as  ontrun*d  in  Hxhiliit  (’.  W.  S.  Xo.  2,  was 
114()  ])i*(*])ar(*d. 

(Dec.  lOdS-lPol  :)  His  att(*ntion  h(*inu:  calh*d  to 
tin*  lii’st  item  in  his  jacket  a(‘('onnt  of  81,()7o..‘>d  fi’om  irnard- 
ian  ainl  to  tin*  amount  81,571.75  shown  hy  tin*  r(*c(*i])t  of 
Mrs.  (’ai'r<dl,  Kxhihit  (’ai’]*oll  X"o.  105,  showing:  a  discia*])- 
ancy,  and  lie  was  a^k(*d  which  was  tin*  corr(*(*t  amount  re- 
cei\*(*d.  In*  said  he  would  i‘atln*r  lu*  unided  hy  tin*  tiiiMir(*s 
In*  had  inasmuch  as  In*  did  not  r(*call  havini**  s(*en  oi*  know- 
inii'  anythini;’  ahont  the  i'«*c(*i]d.  As  far  as  In*  conld  r(*mem- 
h(*i*.  In*  i-ec(*iv(‘tl  all  tin*  fnnds  fi’om  the  irnardian.  Ih*  conld 
not  identify  the  first  thn*(*  lama*  (h*])osits  in  Mrs.  (’arroll’s 
hank  account,  l)(*fendants’  Kxhihit  Xo.  17.  Th(*re  were 
under  wills  two  trust  fnnds,  one  of  $4,000  and  one  of  $5,000, 
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the  latter  with  aeeiiiniilat ions  of  lialf  of  tlio  iiiti'vest.  Tie 
got  all  of  the  inoiu‘y  from  the  guardian,  the  amount  on  his 
aeeonnt,  and  he  would  say  that  the  item  of  $1, .‘191. 11  in  her 
aeeonnt  was  not  a  part  of  that,  though  from  memory  he 
was  nnahh‘  to  say.  lie  thought  it  was  the  aeenmnlation 
of  trust  fund  interest.  He  does  not  reeall  how  tlie  loans 
of  $500  and  $200  to  liim  hy  Mrs.  ('arroll  Ang.  2,  1912  and 
F(‘h.  10,  191M  wen*  made*.  Tin*  Foslx'iuh*!’  1  i-ansaet ion  was 
a  loan  of  $500  to  Fosheiider  and  hy  Foshender  returned  to 
him. 

(Hee.  1051-1055:)  The  Tans(*y  matter  was  a  loan  to 
Tansev,  for  whi(9i  a  tnist  was  Liiven  on  1207  and  In*  thinks 
1209  Decatur  Str(‘(‘t,  oin*  a  house*  and  h)t  and  t^u*  other  a 
lot,  or  on  1209  only.  Asked  what  Mrs.  Farroll  had  to  do 
with  the  house  1215  D(‘(*atnr  Str(*(*t  ;  In*  said  may  he  that 
was  tin*  nnmlan*  In*  should  have*  state>d  insle'ael  eef  1209.  Ills 
attentie)!!  was  called  te)  tin*  fae-l  that  the*  Masteo*  feninel  a 
nnmher  of  checks  e)f  Mrs.  Farreell  i-e*fcri’ing  te>  tin*  'rans(*y 
matter,  beside*  tin*  twe)  in  1!)12  aggr(*ga1ing  $505.11.  The 
witness  inter j(*ct(*d  “Small  cln*cks  $‘15,  ainl  so  fe)rth.” 

Tin*  Masti*r  ce>ntinn(*d  that  In*  foninl  fehhewing  the 
1147  first  two  nam(*d  one*  in  June*  1915,  fen-  $140.07 

mark(*el  “Tans(‘V  s(*(*onel  trust.'”  He*  said  55nisev 

•  • 

faih'el  te>  k(*cp  np  the*  inte'rcst  ainl  taxes  anel  trusts  and 
things  of  that  kiinl,  ainl  in  e)reh*r  te)  ])i-e)t(*ct  Mrs.  (MrrolFs 
loan  she  diel  se).  5'hat  transactie)n  was  ainetlnn*  eein*  e)f  those 
that  he  was  n*sponsihl(*  toi*,  hy  r(*ason  of  tin*  fai-t  that  Tan¬ 
sev  was  a  frieaid  of  his,  ami  In*  was  ti-viiie:  to  he*j‘i*i(*nd  him 
hy  making  this  loan.  He*  live'el  at  1207  l)e‘e'atnr  Slr(*et. 

All  tin*  time*  tln‘V  W(*r(*  inte*i-(*ste‘d  in  it  it  was  Mrs.  (\‘n*rolFs 

• 

])ro])erty  ainl  in  ln*r  nann*.  Tln*r(*  was  a  se*coinl  trust  on 
it,  ])aid  me)nthly  hy  Mrs.  Farreell.  He*  agre‘(*d  te)  p:iy  he*r 
a  i-(*ntal  cepiix’ah'iit  te)  trusts  anel  iiit(‘r(*st  ainl  some*  sum 
which  In*  de)e*s  in)t  re*call,  h)it  she*  Ice'pt  ii])  lln)se*  ])ayme*nts 
and  he  thinks  in  In*!-  acce)init  has  charge*d  him  with  Ilu*m 
from  time  te)  time*.  4'he*y  are*  tin*  iteans  e‘harge*el  te)  him  in 
^frs.  FarrolFs  ae*ce)nnt  auaiiist  him  in  Fxhihit  F.  H.  (5 
Xe).  2  frenn  time  to  time*  at  the*  i-ate*  of  $55  a  moiilli,  and  in 
additiein  te)  that  tin*  e)ther  (*X])eiise*s  e)f  the  ])rop(*rty  such 
as  interest  ainl  insnrane*(*,  anel  all  e)f  that  was  to  he  con¬ 
sidered  as  rent. 


8G0 
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l()rj,‘M()r)4 :)  II(*  rcni(‘Tii])(*rs  socini*’  in  liis  ])(‘rsonal 
acconiit,  clia I’u'c'd  to  Iiiin  l)y  tin*  (’arroll  Kloctric  Company, 
an  itoni  of  ,SSl .‘Jo,  l)()n(ls  l)nt  not  tlio  dato.  It  was  tlio 
('liai’yo  au'ainst  liini  Tor  tin*  iini’chaso  (d*  the  bonds  li’ivon  to 
Mrs.  Carroll.  The  Ib*d  Di'a.n’oii  stock  was  ])aid  for  l)y  him 
tin*  sann*  as  the  bonds.  Ask(*d  to  u’ivc  the  i^ross  amount 
of  tlj(‘  Miiall  t>:i'Hients  lu*  statcMl  were'  made  hv  him  to  Mrs. 
Cari’oll  on  acecumt  of  his  in(h‘htedn(‘ss  durini:'  tin*  last  yt‘ar; 
In*  said  he  should  sav  cn’  less. 

( Kee.  lOod-in.').') : )  .\sk('d  if  tin*  l>yi‘in*  foi‘(‘elosnr(*  was 
not  sinei*  this  suit  was  til(*d,  he  said  he  did  not  tlnnk  so. 

II is  attention  was  ealh*d  to  an  (*nt]‘v  in  McTlhennv 

•  • 

114^  Xo.  ().  ]).  hi),  to  r(*fr(*sh  his  r(*eolh‘et ion,  and  In*  said 

“hut  this  uives  no  date*  as  to  wh(‘n  tin*  (*ntry  was 
made  other  than  h  h,  that  is  all.  Tt  do(‘s  not  show  whi(*h 
y)‘ai‘.”  llis  att<‘ntion  wa^  called  to  tin*  fact  tin*  hook  was 
started  for  all  I'ents  in  ()ctoh)*r  llMo,  all  of  tin*  r(‘id  ac¬ 
counts  heLiiiiniiiu-  at  that  tinn*,  and  this  it(*m  of  s(*mi-annual 
intei-est  would  ap])ar(‘ntly  h(*  in  June  IJlh,  and  ho  said 
that  wouhl  not  inllnence  him  to  h(*rn*V(*  tin*  foreclosure  was 
aftei*  tin*  suit;  his  Ix'st  re(*ollect ion  was  it  was  h(‘for(*. 

(  h’ee.  Ittoo-lOhO:)  His  att(*ntion  was  (*allod  to  the  item 
in  his  pci  -onal  account  with  tin*  Caiu’oll  Kl(‘etric  Com])any, 
in  Octohci*.  Idlo.  of  8J.1S4.1^  chai\Li(*d  to  him.  with  tin*  nota¬ 
tion  it  wa-  the  'renth  Strei't  pi’op(*rty,  and  In*  was  ask(‘d 
if  that  was  eharL;(‘d  to  him  in  r(*imhui'S(‘m(‘nt  for  the  ad- 
vanct*  in  f'<*hrnai-y.  llMo,  of  81,1!>S.1S  for  the  ]>urcliase  of 
tin*  lot.  and  what  tin*  di rf(*r(*nc(*  of  $J0()  was.  Ih*  said  he 
thoniiht  In*  t(*stilied  to  it  h(‘for(‘;  it  was  his  distinct  n‘Col- 
lection  that  In*  dis(‘ont inned  tin*  note  throuLili  the  Carroll 
Kl(*etri(*  (’onipany.  which  ,iiav(*  him  a  (*h(*ck  for  tin*  ])urchase 
of  tin*  iri'onnd;  that  a  loim'  tinn*  aft(‘r  tin*  note  f(*ll  due  and 
was  not  paid:  tin*  auditor  W(*schh*r  ask(*d  liim  what  to 
do  with  it  and  he  told  \V(‘schh*r  to  char,i*‘e  it  to  him  and 
that  was  <lone.  Xow  as  to  tin*  diff(*r(*nce,  h(*tw(*(*n  the 
elieck  and  tin*  chai‘i:«*  in  his  h*dii(*r  account  In*  is  not  sure 
tin*  8J.1^4.1'^  is  tin*  lot.  4dn*  Mast(*r  call(*d  his  att(*ntion 
to  tin*  fact  tin*  (*ntry  was  a  transf(*r  of  a  spe(*ial  cash  ac¬ 
count.  with  tin*  p(*n(‘il  notation  “10th  St.  ])ro])erty.”  The 
witin*ss  i-(*pli(*d  tln*r(*  was  a  sp(*cial  cash  account  of  the 
Com])any  in  his  nann*.  which  In*  ex])lained  as  a  special  fund 
of  tin*  Comj)any,  and  that  mi.uht  he  tlie  cash  account  re- 
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ferred  to.  lie  was  asked  to  l(‘t  ]\r(*rilu‘iiiiy  look  it  ii]);  and 
lie  said  li(‘  did  not  know  it'  Mcdllioniiy  would  know 

1149  anytluiii*’  about  it,  it  was  so  loni»*  Ixd'oiv  liis  time,  and 
as  M(dllieiniv  told  anvtliini*’  at'tt'i*  three  v(‘ars  back 

their  records  w(‘re  no  ,i»()od.  lie  was  advis(‘d  the  blaster 
wanted  to  know  if  that  was  a  re])ayni(‘nt  by  him  to  the 
Carroll  Khudrie  Co.  of  th(‘  10th  Str(‘(‘t  cost,  and  what  the 
$200  had  to  do  with  th(‘  ])i‘o})(‘i-ty ;  also  that  he  wanted  to 
know  when  the  .$2,0.*),'). note  was  paid  by  th(‘  Carroll  Klee- 
trie  Co.  He  answ(‘r(‘d,  a(‘eordin,i*’  to  th(‘  bank  stani])  it  was 
j)aid  ^lay  28,  lOlb.  lie  admitted  this  nii,i»ht  be  only  a  ]Riy- 

inent  bv  ren(‘wal.  Tin*  Masten*  said  lu‘  wanted  to  know 

» 

when  it  was  actually  linally  ]niid,  and  assnnu'd  it  was  paid 
before  it  was  ('harii’(‘d  to  him.  lh‘  said  the  note  was  not 
diseonnti‘d  at  the  bank,  but  was  held  by  the  Cai’roll  Elec¬ 
tric  Company  against  tlu‘  funds  th(‘y  advanecMl  foi*  it.  So 
far  as  tin*  Company  was  (*on('(‘rn(‘d,  it  was  ])aid  when 
charu'(‘d  to  him,  but  In*  do(‘s  not  know  that  tin*  it(‘ni  re¬ 
ferred  to  in  his  ac'connt  is  the  it(‘m  of  tin*  note*,  llis  at¬ 
tention  was  dii’ect(‘d  to  tin*  peinal  notation:  and  In*  said  but 
the  amount  did  not  ai‘’r(*(*  with  tin*  noti*  by  $200.  llis  at¬ 
tention  was  dii‘(*(‘t(*d  to  c(*]‘tain  l(‘tt(*rs  pi*odn(‘(‘d  by  him,  De- 
f(*ndants’  E.xhibit  Xo.  24,  S(*])t(*nil)(*i*  2r)th,  and  I )(*f(*ndants^ 
Exhibit  Xo.  26,  Xov(*mber  bth  (pi‘(*vious  to  and  snbs(*()U(*nt 
to,  i’(*sp(*(*tively,  tin*  ehai‘,i*(*  against  him  in  his  aeeonnt), 
making*;  d(*mand  on  ])laintil‘f  for  a  noti*  whi(*h  app(*ai‘s  to 
be  bv  calcnlations  tin*  T(‘nth  Sti’(*(‘t  not(*,  and  asla**!  if  that 

t 

was  a  fact,  lie*  said  In*  did  not  thiidv  so  without  (‘xamining 
them.  After  lookine,’  at  the  l(*tters,  he  said  tln'v  did  refer 
to  it.  Ask(*d  why  In*  (‘]nl(‘avoi’(*d  to  ]>rocnr(*  a  s(*ttl(*ment 
from  ]\roebs  for  tin*  full  not(*  when  accoi'dine,’  to  witness^ 
contention  Moebs  was  liable  foi*  oidv  half  of  it;  he  said 
they  wei*(*  asking  for  a  ren(*wal  of  tin*  note  to  carry  it  along. 
Asked  if  it  was  paid  when  charg(*d  to  him  by  this 

1150  (*ntrv;  b(*fore  October  61,  1915;  In*  said  he  conld  not 

sav  without  his  account,  ddie  bank  book  of  the  Car- 

* 

roll  Electric  Com])any  with  tin*  Fi-anklin  Xational  Jlank 
being  handed  to  him  to  help.  In*  said  it  show(‘d  tin*  oilginal 
note  for  $2,055.55  was  r(*in*w(‘d  for  $2.08()..'>8.  Ib*  was  asked 
to  find  out  about  that  sp(*cial  account  and  to  ascertain 
when  the  note  was  ]iaid,  and  he  said  “The  date  you  con¬ 
sider  it  i)aid  is  the  date  it  was  charged  to  me.”  The 
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]\Iast(‘r  sai<]  that  it*  it  was  cliai'iiVMl  to  him  tliat  woahl  he 
the  payniont,  ami  la*  aiiswcrod  “My  account  shows  tliat.” 
'rh{‘  Mastri-  stated  that  the  witm‘ss’  account  show(*d  wliat 
li(*  had  told  th(‘  witness,  hnt  tin*  witn(*ss  did  not  scami  to  he 
(jiiite  sati>lied  that  was  the  not(‘,  and  h(‘  wanted  him  to 
sati>rv  himx'ir  it’  that  was  tin*  fact. 

(lo‘c.  ; )  II(‘  was  asked  what  ns(‘  was  mad(‘  hv 

% 

any  of  his  employees  (d*  any  of  tin*  Itttli  Stre(‘t  apartments; 
and  h«*  said  Mcllheimy  I'ential  the  two-room  apartimmt  on 
tlu‘  tiist  tlo(H‘  ami  t]i(‘  hook  will  show  wlnm  lie  nmted  tliat 
and  that  he  paid  In';  rimt.  Moehs  km‘w  all  ahont  this.  The 
li’ai’am*  is  now  I'eiited  hy  tin*  (’arri>Il  Klectric  (’ompany  and 
has  h(*en  for  <jnite  a  whih*.  and  tlu‘y  k(H']>  ther(‘  two  Ford 
(‘ai's  and  two  trucks.  Ihd’oie  ii^ini;’  it  for  tliat  purpose  they 
stored  th(‘r(‘  for  a  period  (d‘  approximately  l.’l  months  a 
part  of  a  small  i-efriecrat ion  plant.  oc(‘npyin.e‘ ahont  l/loth 
<d‘  the  llo(*r  ar(‘a.  ami  xnm*  ha.es  (d*  cork  and  oth(*r  inciiUmtal 
fittines.  'I'lie  whoh*  thine'  would  md  cover  moi’e  tlian 
1  loth:  that  is  Just  an  <‘slimat(*:  all  tlu*  tinu*  th(‘  <’•ara.ee 
was  offered  thr«>neh  I’eal  estate  a.e^mts  for  I’lmt  ;  lie  had  a 
faint  recid le<-l ion  of  a  tenant  ke(‘pine  a  car  tlu*n‘,  and  the 
rent  oneht  to  he  in  the  rental  ai'ccmnts.  Fxi'ept  for  this 
use  they  mad(‘  cd’  it.  it  was  vacant  all  tin*  tinu*.  The*  ]>ro])- 
(*rty  was  ri>led  with  st‘V(‘ral  a.e<*nts  and  Moehs  took 
llol  a  more  active  interot  in  tryine  to  dis]H)S(‘  of  it  than 
he  did  of  the  other  proj >ert ii‘s :  he  rec'alls  one  or 
mor(‘  off(‘rs  of  trade  or  sah*.  lu‘  do(‘s  not  recall  which,  Imt 
th(‘r(‘  was  sonu'  dickm'ine  on  siweral  occasions.  Tliev 
never  seemred  tin*  loan  on  ll’tli  Stn‘(*t  wdiich  he  spoke  of  se- 
cniine  in  his  hdtm*  to  Mrs.  (’ari'oll,  1  )(d*endants’  I^xhihit 
Xo.  !k  1I(‘  do(‘s  md  i-(H*all  any  “.eid  to.ecther”  with  Moehs 
ahont  I'Jth  StrtMd  contracds  as  a>ked  in  his  hdt(‘r  to  Moehs, 
1  hd’midant "  *  Fxhihit  Xo.  l!'_! :  tlud’arroll  l^h(‘ctric  (Company 
had  applications  from  contractors  and  that  prompted  the 
letti‘r:  h(‘  d(»(‘s  r^mumilHO'  insistin.ii’  on  .<*ivin.i!:  the  cornice 
work  to  Franstedt  inst(‘ad  of  to  (liclas,  to  whom  ^loebs 
wish(‘d  to  .liivi’  it. 

(K(‘c.  l()(ld-l()()7 : )  Asked  if  lu‘  know  wlndlun*  the  new 
hnildinu’  account,  McIllKmny  Xo.  d,  was  startl’d  at  the  timi’ 
the  hnildim^’  was  commenced  or  later.  In’  re])lied  hc’  slionld 

sav  the  first  I’litrv  cd'  anv  kind  made  in  tlii’ir  snhordinate 

•  •  • 

hooks,  such  as  their  manifold  machines  (they  considered 
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that  a  hook)  would  force  th(‘  onti’y  of  a  joh  account  or 
lodger  account  which  the  Master  now  calls  th(‘  iu‘W  build¬ 
ing  account;  so  that  it  was  made*  at  or  v(*ry  near  the  time 
that  the  construction  work  starte‘d.  This  h‘dg(‘r  account 
called  the*  new  building  account  is  a  loose  h‘af  job  account. 
The  Mast(‘r  sjiid  he  nndoi’slood  tlu*  witness  to  state*  they 
diet  not  have*  any  ge*n(*ral  h'elge'r  ae'connt  e)f  the*  hnileling. 
He  replieel  “We*  have  the*  ne*w  hnileling  ae'e'onnt.  Veen  have 
a  ])art  of  it  anel  the  e)the*r  paii  of  it  is  in  the*  cnstexly  of  the 
present  accountant.  Von  have*  the*  jeart  that  was  maele 
elnring  the  transactions  he*re*  anel  ])e‘rhai)s  nj)  to  the*  filing 
of  this  suit.  Since  the*n  if  we*  have*  ])nt  in  it  a  iu*w  e*h*vator 
that  we*nl.  into  the  ae*e'onnt  which  yeen  do  not  have*.  If  we 
have  maele*  any  othen*  im])re)ve‘mcnt s  to  the*  hnileliiii*’  that  is 
in  the*  either  ]»ai't  e>f  the*  aea'eennt  whie*h  vein  eh)  met 
llo^  have*.’'  The*  Maste'r  aske'el,  that  is  a  e'eeiit innat ieeii ; 

anel  he*  re*])lie*el  that  it  was  a  e*ont innal iem  “taking 
vonr  balance  there*  anel  e*ain*viiig  it  fe>rwai‘d.”  The*  Maste*r 
aske*el  if  he*  hael  any  e)the*i‘  ge‘ne‘i'al  le*elge‘r  ae'ceennt  with 
i‘es])ect  te)  that  hnileling,  be*ginniim‘  with  the*  a(Mjnii‘e‘me*nt 
of  the*  ])re)))e*rty :  anel  he*  answe'i'e'el  none*  that  he*  kne*w  eef. 
Askeel  why  the*  jiaiel  tee  Meee'bs  in  \e)Ve*mbe‘i*  IDl.')  anel 

January  Iblb  was  e'harge'el  in  a  sjecehal  ace'onnt  tee  Moe*bs 
and  not  in  the  lU'W  hnileling  aceMimit  :  he*  saiel  wlam  the*  hi-st 
payment  was  maele*  We‘se'hh‘i-  aske‘d  him  he>w  tee  take  care 
of  it,  and  he  instrne'te‘el  AVeschh*r  tee  op(*n  the*  s])e*e'ial  ac¬ 
count  te)  ke*e‘])  e‘he*e‘k  een  Moe*bs’  e-stimate*,  as  th(*y  we‘re*  niieler- 
taking  the  lighting,  heating  anel  ve*ntilating  inele*])e'neh‘nt  of 
^Meeebs;  but  as  they  hael  an  e'Stimate*,  tee  ])nt  those*  payments 
into  Blochs’  ae'e'emnt  eer  into  the*  ne‘W  biiileliiig'  ae*connt  at 
least  wonlel  only  confuse  it.  The*  new  hnileling  ac^'onnt 
does  ne)t  e*over  any  of  the*  charges  eer  payme'iits  tee  Meeebs. 
It  is  an  cx])enso  of  cre*ating  the  ne'w  building’  inele*p(*nelent 
of  ^leeebs’  e*stimate*.  He*  was  re*f(*i’re*el  to  his  answer  to 
interrgatory  2d  stating  that  all  the  elisbnrse‘me*nts  on  ac¬ 
count  of  the  ptiyrhaso  cnnJ  rrrcfidif  eef  the*  hnileling  714  12th 
Street  ai)])e*ar  in  the  ae'ceennt  boeeks  anel  re*e‘e)i’els  eef  the  Car- 
roll  Electi’ic  C’o.  anel  in  im  e)the*r  beeoks,  anel  he*  was  askeel 
if  he  had  any  entries  in  ait//  beeeeks  eef  the*  Can’e)ll  Eh'ctric 
Company  which  she)we*el  erntt (‘ut jtnraitt'aasl //  the*  ])ayme*nts 
in  connection  with  the  purchase  ejf  the  ])rop(*rty.  He  an- 
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swered  yes,  there  was  the  j)aynu‘iit  made  at  the  time 

it  was  dislmrsed.  lie*  was  i*(‘i‘erriii^H‘  to  the  ehar^'e  ot*  tliat 
aiiaiiist  him.  Idrst  was  the  (*iitrv  in  the  eheek  hook,  a 
eln*ek  cash  hook;  a  tix(*d  entry  tlno’e;  all  elu‘eks  heini*'  writ¬ 
ten  in  dnplieati*.  AsIomI  if  In*  had  any  enti-i(‘s  oth(‘r  than 
those  diseiiss(‘d,  inchnlini;-  tin*  $S,(M)()  i‘ntry;  any  ae- 
llo.*!  connt  in  tin*  (’ari'oll  l‘d(*(*trie  (’om])any  hooks  as  to 
this  hnildiin:’  in  which  those*  (*ntri(*s  are*  maele*:  He 
answe*i'e*el  “  Ve*s,  yon  have*  the)se*  ae*e*enints,  the*  ne*w  hnilelini*’ 
ae‘e‘e)nnt  fe»r  instane*e*. *'  His  atte*ntie»n  was  ealle*el  te)  the 
fact  that  the*  ne*w  hnilelinu*  ae*e*onnt  eliel  ne)t  show  anv  e)f 
the*  enti’ie*s  in  ee>nne*e*t ion  with  the*  jmrcltdsc  e)f  the  ])ro]v 
(*rty.  He*  saiel  the*  Maste*r  hael  tin*  s])e*eial  ae*eonnt  with 
.Me)e*hs  sln)winL;-  ])ayme*nts  to  him.  'Pin*  Maste*r  saiel  that 
was  e*emst  rne*t ieni.  He*  tln*n  saiel  “Vem  have*  the*  ])ayme*nt 
for  ])ni*e'hase*  of  tin*  le)t."  He*  was  aske*el  if  he*  me*ant  the 
item;  anel  he*  answe*i’**el  “  ( ’hari;e*el  te)  me*  anel  re- 
ve*rse*d  te)  tin*  ne‘W  hnihliim-.  1  think  that  is  all  ])rie)r  to  any 
eM)nst  ian*t  ieni. "  Aske-el  if  the)se*  we*re*  all  the*  e*ntrie*s  he  hael; 
he*  saiel  “Von  have*  the*  ne“W  hnilelinu’  ae‘e‘e)nnt  ])re)|)e*r,  in 
whie'h  the*  amonnts  are*  state*el  that  we*re*  ])aiel  te)  the  sc‘ve‘ral 
mate*rial  me*n  and  snh-e-ont i'ae*te)rs,  anel  von  have  items 
eharye*el  te)  ln*atini:’,  liyhtiny,  anel  ve*nt ilat inii’,  all  in  that 
ne*w  hnilelinu-  ae'e*onnt.  So  that  takini^-  the*  ne*w  hnilelins**  ae- 
ee)nnt,  the*  .Me)e*l)s'  e*ash  ae‘e*onnt,  anel  the*  ame)nnt  for  the 
])nrehas(*  e)f  the*  te)t,  ye)n  have*  tin*  eM)st  e)f  the  |)re)])erty  ii]) 
te)  a  e*e*rtain  time,  if  ve)n  ee)nsiele*i*  Me)el)s'  hill  which  was 
ne)t  r(‘nele*re*el  until  a  ve*ry  sheert  time  hc‘fe)re  the  lilini*;  of 
the*  snit  anel  whie*h  was  met  a])|)re)Ve*d  at  the  time*  e)f  rendi- 
tie)n."  Aske*el  if  he  hael  a])i)re)Ve‘el  the*  ])laint i l*f 's  hill  e)n 
VJth  Stre*e*t  at  anv  time*  he*fore*  the*  snit  was  tiled;  he  saiel 
it  was  ])rae'tie*ally  ai)i)re)veel  e)n  the*  niuht  of  their  last  eon- 
fe*renee*,  with  the*  ai:re‘e*me‘nl  e)f  Me)e*hs  that  ee*rtain  small 
items  he  hael  re*fe*rre‘el  to  we*r(*  te)  he  re*me)ve*el.  Askeel  if 
the  item  of  fe)r  hiivli  trim  re*fe*rre*el  te)  hy  him  |)re*vie)nsly 
was  the  only  e)ne;  he  answere*el  “sne*h  small  items  as  that 
lie  thinks  tln*re*  we‘re  e)ne*  e)r  twe)  small  ite‘ms,  all  insiiiiiifi- 

eant.  Askeel  whv  he  eliel  not  carrv  that  to  the*  ere*elit 

•  • 

1154  of  Me)e‘hs  anel  to  the*  ele*hit  of  the  Xew  Bnildimir  Ac- 
ee)nnt  ;  he  saiel  he  eliel  ne)t  think  thev  hael  time.  He 
thinks  the  suit  came  too  eiuickly. 
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(Roc.  1()()7-1072:)  WIu'ii  they  purcliasotl  the  l‘2tli  Street 
])r()})erty  some  portions  \V(‘re  rented.  They  immediately 
l)e<;an  to  use  part  ot*  the  l»nildinii,'.  They  moved  a  i*’ood  part 
oi*  their  stock  np  tlu're  and  had  several  men  delivering 
goods  1‘rom  th(‘n*.  d'hev  were  doing  hnsiness  both  at  that 
])lace  and  tluhr  old  ])la(H‘,  7)14  12th  Street,  which  was  the 
h(‘ad(piai1i‘rs.  They  took  stock  t‘i-om  7)l4  I2th  Stri'et  and 
their  warehouse  and  otln'r  places  lu^arhy  and  moved  it  to 
714  T2th  Str(‘(‘t.  His  statcmunit  in  his  answer  that  Moebs 
rmideriMl  his  l>ill  foi*  co^t  ol*  I2lli  Street  to  the  Carroll  Elec¬ 
tric  Comj)an\',  i^'l'cri’i'd  to  Iln‘  invoic-e  maih‘d  to  him  by 
kloebs  and  wliich  tht‘y  ai'lc'i’vvards  dis(*ns.s(‘d,  th(‘  one  re- 
l‘(.‘rred  to  as  i-(‘n(h‘i’ed  A]»ril  lb,  IDKi,  Exhibit  J.  J.  .M.  A.  5. 
Asked  it  Moebs  ever  nondcn'i'd  any  bill  oh  any  ot  the  prop- 
c‘i*ties  oth(‘r  than  tin*  slatcnneiils  ot  cost  which  had  been  ore 

i 

seiiti'd  hei'(*:  In*  said  Mo(‘bs  gave*  to  him  C(‘rtain  bills  ot  sub- 
contractoi’s  and  matoi'ial  nnni.  to  so  substantiate  his  charges 
on  T2th  Str(*et.  I'ln*  (pioslion  was  i-epi‘atc‘d  by  th(‘  .Master; 
and  he  answm’ed  In*  does  not  know  ot  any  other  than  the 
ones  already  snbmitted,  or  copies  ot  tlnan.  lb*  do(‘s  not 
think  he  has  any  othm-  than  thosi*  snbmittc'd.  He  will  pro¬ 
duce  them  it  he  has. 

(R(*c.  1072-1072:)  His  attention  was  ealled  to  Mrs.  (^ar- 
rolHs  ch(‘ck  May  21,  1010,  to  tin*  ('ollector  ot  4'axes  stubb(*d 
as  ])ei*  itemized  ae'*onnt  in  tin*  ti‘ont  (4*  the  chec'k  ])ook, 
Exhibit  Carroll  Xo.  110,  which  itemized  account  was  a  tax 
bill  including  tin*  taxes  on  12th  Stia'et  and  the  I)e(‘atiir  St. 

])roi)ert i(‘s,  and  he  was  aslaal  it  those  taxes  on  12th 
117)5  Street  were*  i-(*])aid  to  Mrs.  Carroll;  and  he  said  to 
tin*  best  ot  his  n'colh'ction  tlu'v  wei*e.  ir(‘  was  asked 
to  lo('at(‘  the  enti*y  ot  iH'paynnmt  ot  th(‘  amount  $045.05 

He  was  tlnm  asked  wlnm  the  check  books.  Exhibits  Car- 
roll  Xo.  117  to  122,  wei-e  mad(‘  up  by  the  pasting*  of  the 
checks  in;  and  he  said  sonn*  wm/i^  ])ast(‘(l  in  immediately 
upon  tlu‘ir  return  trom  tlie  bank  and  others  at  a  later  date. 
Asked  wlnm  was  tin*  latei*  dab*.  In*  said  In*  thought  when 
the  suit  was  filed  th(*y  began  to  look  tor  i-(*(*ords  and  to  com¬ 
plete  them  by  ])asting  them  in  ;  there  w(*re  some  in  the  liook 
but  not  ] lasted  in. 

The  items  in  his  ])ersonal  a(*connt  with  ^ti-s.  Carroll  for 
household  expenses  are  the  totals  ot  the  items  in  Mrs.  Car- 
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roll’s  book  at  j)aii:os  148  et  scMj.  for  liousoliokl  ox])eiises 
cliar^vcl  to  him. 

(Kt‘c*.  107M-1()7S:)  II(‘  was  ask(*(l  if  ho  had  ahlo  to 

lo(*at(‘  aiiv  oth(*r  slati‘iiioii1s  of  r{‘iits  submitted  bv  him  to 

•  • 

Aloobs  oth(‘r  than  1  )ofondaiits'  Ivxhibits  1,  *J,  and  o,  sub¬ 
mitted  just  provious  to  the  lilinn'  of  tlu‘  suit  ;  and  he  said 
he  had  testitied  to  havinu’  submitted  a  statement  of  rents 
and  ex])(‘ns(*s  a  lonii'  time  ])rior  to  tlu‘  tiliiui:  <>f  the  suit. 
His  att(‘ntion  was  ealh‘d  to  th(‘  statemmit  in  his  answ(‘r  and 

his  answi*r  to  int(‘i*roiiatorv  Xo.  ‘J7,  tliat  thev  w<‘]*(‘  regained 

•  • 

in  his  possession,  and  h(‘  was  ask(‘d  if  In*  had  found  them; 
if  any  statenumts  snbmitt(‘d  t(»  plaintiff,  other  than  the  three 
S])eeitied,  wer«‘  in  liis  ])oss(*ssion.  He  said  In*  testilitnl  be¬ 
fore  and  1k‘  i'(‘p(‘at(‘d,  othei'  statmuents  W(‘i*e  submitted.  He 
was  ask(*d  if  he  had  tlnnn,  and  he  said  “Here  is  one  we  have 
had  all  the  tinn*”  (prodneinu-  it):  His  eouns(‘l  offered  it  in 
evidenee  and  it  was  markt‘d  Kxhibit  C’arroll  Xo.  IMl.  The 
folhnvini;-  are  extracts  from  it  : 

Hub  f’oyp/  itf  Kxiravts  froitt  KxJiihit  ('arroJi  Ao.  Idl 

{ Ty])(‘written  Statement  on  Hill  Head  of  (’arroll  Hleetric 
Ho.,  Dateil  A])i‘il  1,  I!)!.'),  lb‘a(h*(l  Statement  of  Hro])- 
(‘i-ties  17)14  S  St.  and  KdtJ-dS  T  St.) 

dross  ineonu‘  fi’om  occupancy  up  to  Alch.  31, 

11)17)  as  per  list  *  )?:’»,*JS3  32 

Gross  expenses  “  “  same  period  2,4(51  27 


Gross  i»ain  .  822  05 

ITieanu'd  (‘Xpenses,  tax(‘S  and  water  rent  .... 

Intei’esl  on  :rl,77)()  from  dan.  1013>  to  3  31  15  277  50 

“  “  2,(500  “  Jnn,  1,  1013  to  “  273  00 

XoTK. — Following-  chanu’es  were  made  in  indelible  ])encil 
bv  11.  K.  (’arroll: 

Date  made  Alay  1,  11)15. 

Line  throim-h  24(51.27  and  aft(‘r  it  “3‘)().47).“ 

“  “  uneai’iKHl  (‘X])enses,  etc.,  and  aft(*r  it  8300.45. 

Date  “3  31  15“  ehanixed  to  5/1  T5.” 


The  memoi-andnm  “First  Statement"  and  the  dale  Alay 
1,  1915,  are  in  his  handwriting*.  The  statement  was  pre- 
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pared  April  1,  llUo;  in1(*resl  and  expenses  were  eomi)nted 
to  Mav  1,  and  he  ehanL!,‘(‘d  tlie  dat(‘  to  eont’orui  to  the  time 
it  was  made.  It  ha'<  on  it  tli(‘  !i,i:ur(‘s  in  the  handwriting  ot* 
Moehs.  It  was  snl)mitted  to  Mo(‘l)s  and  diseuss(‘d  with  liim; 
about  May  1,  Pdo.  Mo(‘l)s  oiTi‘red  no  ol)j(‘etions ;  they  had 
always  h(*en  in  aeeoi-d  as  to  (‘X])enses  and  reeei])ts;  j\t  the 
time  both  gi'oiips  ol*  thi'se  statoTnamts  wen*  snl)mitt(‘d,  there 
were  snl)mitt(‘d  aloim'  with  it  x'oneln'rs  from  n‘al  estate 
agents,  the  ri'iit  hook  now  in  tie*  ease*,  paid  hills  i*or  taxes 
and  wati'i*  r(‘nts,  and  such  otln'i-  things,  so  as  to  show  the 
statement  was  (‘oina'ct.  'Pin*  first  stat(‘m(*nt  p]xhihit  Car- 
roll  l.’ll,  was  maih*d  to  Mo(*l>s,  In*  hern‘V(*d.  I )nt*(‘ndants’ 
Kxhihits  Xos.  1,  *J,  and  P».  weia*  hand(‘<l  to  Moehs 
1157  some  tinu*  jirior  to  th(*ir  last  dis(*nssion;  jirior  to  the 
the  night  eonlVrimei' :  tin*  dali*  In*  does  not  rem(‘mher. 
He  thinks  tln‘y  W(*r(*  snhmitt(*d  to  Mo{*hs  in  his  oHiee  in  the 
Colorado  Ihiilding.  Ivxhihit  Cai’roll  Xo.  is  tin*  only 

stat(*m(*nt  ot'  r(*nts  siihinilt(*d  to  Moohs  otln*r  than  the  l)e- 
t'(*ndants*  Ivxhihit  1,  '2,  and  d,  that  In*  r(*(‘alls. 

H(*  eonid  not  say  w!n‘tln*r  tin*  d(*])osits  in  Mrs.  (\-n*roll’s 
hank  hook,  I ){*r(*ndant s '  Idxhihit  Xo.  IS,  from  January  6, 
to  August  ‘24,  llMd,  w<*i'(*  r(*nts. 

II is  h(*st  i‘eeolh*(‘t ion  is  tin*  eharges  against  .Mrs.  (knn’oll 
on  ln*r  h*dg<*r  aec'onnt,  < M.  ('.  Xo.  5,  on  S,  'P  and  lOth 
wen*  ))aid  hy  hi'i*,  with  tin*  (*X('<*])tion  of  a  largi*  hill  for  work 
on  all  tin*  ])rop(*rt i(*s.  tin*  eln‘('k  for  wITn'Ii  was  di'awn  hy 
her,  to  tin*  Carroll  Kh*{*ti‘ie  ( 'o.,  a  long  tinn*  ago,  and  has 
heen  on  his  (h*sk  sinei*.  Hi*  does  not  kniow  wln*tln‘r  it  was 
the  hill  for  tin*  im])rov(*nn‘nt  of  S  Stre(*t  r(*f(*ri*(‘d  to  l)y 
him  a  whih*  ago;  it  is  a  eh'*('k  for  o\’(*r  ShOO.  It  was  in  ])ay- 
ment  of  an  it(*miz(*d  hill  i‘(*n(h‘red  hy  tin*  ('ompany  to  her 
without  his  knowh*dge.  Ih*  said  to  In*!’  why  should  sin*  ])ay 
wln*n  tin*  (\‘irroll  ldh*(‘ti’ie  (’om])any  jirohahly  ow(*d  her; 
sin*  would  hav(*  to  wait  till  this  ma1t‘*r  was  adjnst(*d.  It 
was  a  hill  for  im]»roV(*m(*nts  and  repairs  on  tin*  ])roperties. 
H(‘  was  ask(*d  to  ])i‘odn('(*  tin*  aeeonnt  and  ('ln*ek. 

Ih*  knows  of  no  otln*i*  hooks  of  a(*eonnt  of  r(*nt  than  .\rrs. 
Cai*roll's  hook,  F.  (J.  (\  on  2,  and  tin*  hoolc  .Me]lln‘nnv  Xo.  6. 

( Ih*c*.  lOoS-IOd):)  IFi*  should  say  In*  did  not  allow  for 
tin*  loan  (*xp(‘ns(‘s  on  S  and  'P  when  he  wrot(*  Mo(‘hs  the 
letter  of  April  I,  1015,  enelosing  the  notes  to  settle  the  S 
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and  T  St  root  excesses,  on  aeeonnt  ol‘  Moebs  never  stating 
them  and  on  aeeount  of  witness'  oversi,u-lit.  Asked  if  he  did 
not  have  in  his  ])oss(‘ssion  all  of  tlu‘  tiin(‘  the  state- 
llo8  nieiits  of  l\awlines  which  he  had  til(‘d  in  i‘vidence, 
h(‘  said  lie  did  not  know;  it  was  V(‘ry  clear  from  the 
])rej)aration  of  the  not(‘s  h(‘  was  woi-kin^*  on  the  theory  that 
!Moebs  ^-ot  th(‘  fnll  amount  of  tli(‘  loans. 

(Hec.  lOTb-lnSb :)  “(^),  What  did  yon  mean  in  your  an 

swer  bv  th(‘  statimimit  that  th(*s(‘  amounts  claimed  bv  Moebs 

•  » 

W(U’(‘  carri(‘d  tmitativelv  on  the  hnojes  of  the  ('ai’roll  Klee 
tri(*  ('().,  as  you  state  in  youi*  answm*,  and  on  the  rf'rords  of 
tile  ('ari'oll  Klectric  ( 'o.,  as  you  stat(‘  in  your  answers  to  in- 
te]'i*oi;atori(‘s “A.  Fii’st  of  all,  W(‘  consiilered  tlie  books 
the  ri‘coi'ds." 

“(A  What  do  von  m(‘an  bv  tmitat ivi'lv  cari*ii‘d?"  “A. 

V  •  •  • 

I  im‘an  to  say  that  they  wc*r(‘  thei't‘  re])rt‘sent ine‘  an  obliga 
tion  to  Moebs." 

“(^).  Xow,  do  you  state  now  ])ositlvely,  ^^r.  Carroll,  that 
th(‘se  items  wei‘(‘  ev(*r  at  any  time  in  any  way,  sha])e  or 
form  carried  as  a  crtulit,  tmitative  or  otluu’wisi*,  to  Moebs 
in  the  hn(d:s  of  th(‘  ('arrchl  lM(‘cti'ic  ('o?"  “.\.  I  do,  by 

sp(‘cial  aer(*enu‘nt  with  Mo(‘l)s,  that  th(‘y  wiu’e  jiositively 


“(J.  How  were  tlii'y  ca]*ri(*d  and  where?"  "A.  It  has 
been  testitied  to  and  I  I’epeat  that  in  askini*’  Moi‘bs  to  ])ay 
his  bill  siiortly  afti*r  tlu*  com])letion  of  the  S  Stre(‘t  ])ro])- 
ertv.  In*  made  tin*  statimnnit  that  Mi’s.  (’arroll  owed  him 
money,  and  for  that  i‘(‘ason  he  should  not  lx*  asked  to  pav 
his  bills.  At  that  tinn*  tlu‘re  was  an  a,i;rt‘ement  b(*twe(*n  us 
that,  ])(‘ndinLi'  the  sab*  of  tin*  pro]X‘i‘ty,  wi*  would  let  Moebs 
owe  the  ('ai*roll  Klectric  ('o.  tlu*  sum  of  the  excess.  Later 
on,  \vi*  had  tlu*  snnu*  thine'  in  tin*  T  Stri'et  case.” 

1151)  Is  thi'i'i*  any  entry  in  any  ])lace  on  the  books 

of  tlu*  Cai'roll  Kb'ctrii*  Co.  with  i'(‘spc*ct  to  those 
cr(*dits  to  Moebs,  exc(‘pt  in  this  so-callc*d  sus])ense  ac¬ 
count  ?"  “A.  1  do  not  know  of  any  otlu*r  ])lace  they  would 
be,  inasmuch  as  tin*  cnxiits  wen*  made  on  account  of  the 
dealing  with  Mrs.  ('ari'oll  and  not  tlu*  conpiany." 

"(J.  Xow,  Mr.  ('arroll,  do  you  not  know  as  a  matter  of 
fact  that  this  so-called  sus]X‘nse  aci'ount  was  never  made 
11])  until  after  the  tiline  of  this  suit?"  “A.  I  do  not  know 
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“Q.  Don’t  you  know  as  a  matter  of  fact  that  it  never  con¬ 
st  it  ut(‘(l  at  aiiv  time  a  record  of  the  Carroll  Iillectric  Co.?” 
“A.  Xo,  1  do  not  know  tliat.  On  the  contrary,  I  say  it  is  a 
roconl  of  the  Carroll  fdectric  C’o.,  made  by  the  Carroll 
Electric  Co.  or  its  employees,  and  on  their  books.” 

“(^).  I  low  was  the  Exhibit  C.  E.  C.  Xo.  4,  or  by  whom  was 
the  Exhibit  C.  E.  C.  Xo.  4,  made  u])  and  under  whose  direc¬ 
tion.”’  “A.  I  have  (‘verv  reason  to  believe  that  it  was 

« 

mad(‘  np  in  the  same  maniKU*  that  all  other  statements  of 
account  were  made  up,  l)y  tlie  accountant  em])loyed  by  the 
com])any.” 

“Q.  You  observe  that  that  was  made  np  on  the  21st  of 
Jnlv,  1916,  don't  von?”  “A.  Yes  sir,  that  is  the  date  on 
it.’’ 

Mr.  Easl)y-Smith :  “Won't  you  am])lify  that  statement 
about  July  21st,  1!)16,  by  the  further  statement,  showing 
that  it  is  a  sninniary  of  ac'connts  running  from  October, 
1912,  tlie  last  (*ntry  bcniig  January  7th,  1916?” 

The  S])(‘cial  Mast(*r:  “Xo,  the  last  entry  is  June, 
1160  1916.” 

Mr.  Easl)y-Smith :  “The  first  debit  entry  is  Oc¬ 
tober  1912,  and  the  last  debit  entry  is  June  .OOtli,  1916.  The 
ci’edit  entries  run  from  September-  1912  to  January  1916.” 

“(j).  Mr.  (’arroll,  will  yon  ex])lain  where  this  })a])er  was 
kept  to  account  for  its  worn  a])])eai‘ance — the  suspense  ac¬ 
count,  Defendants’  Exhibit  21?”  “A.  This  suspense  ac¬ 

count  was  ke|)t  at  all  tim(‘s  by  the  auditor  for  the  com])any, 
(  Jiai’les  W(‘sehler,  now  deceased.  All  of  the  figures  appear¬ 
ing  thereon  are  his.” 


Dv  Mr.  Flehartv: 

«  » 

“Q.  Yon  mean  in  his  handwriting?"  “A.  In  his  hand¬ 
writing,  and  at  all  times,  so  far  as  my  knowledge  extends, 
was  in  his  custodv.” 

I>y  the  Special  Master: 

“Q.  The  first  item  on  that  sus])ense  account  is  an  item 
of  book  account,  ^^1 0,729.66  ?’’  “A.  Yes.'’ 

“Q.  Look  at  Moebs’  ledger  acc'onnt,  .Mcllhenny  Xo.  1,  and 
tell  m(‘  if  that  is  not  the  balance  against  Moebs  entered  as 
of  the  olst  day  of  .May  1916,  and  including  the  debits 
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airaiiist  Jiini  in  llu*  nioiilli  ol*  Juia*  11)10.'"  “A.  Well,  the 
hMluci*  accoiiiil  oT  Moclts  ."hows  a  iKilanee  ot*  $lU,7l21).G(), 
which  w<*  liiid  in  lln*  .^u.-'j)ciisc  acc(niiit." 

“(J.  I’hitciH'd  on  the  dlsl  ot'  May  IDKi,  l)iit  ai)])arently 
heinu’  a  halaiicc  struck  in  dinn*,  hccaiisc  of  the  dehits  made 
ill  diiin*.'*'  “A.  I  \v(»nld  not  he  inllinniciMl  1)v  tlu‘  iiiari;’iii 
date  in  the  Icdiitn-,  with  iny  kinjwledye  of  tin*  fact  that  oiir 
hooks  weic  our  (h'  halance  and  had  heen  for  months 
1101  ov(‘r  a  ]»eri<Ml  of  vears.  I  wonld  not  he  inlhieiiced  hv 
tin*  margin  dat(*.  'fin*  eiit rv  is  iin‘relv  dated  Mav  Gist, 
balance. 

'fin*  second  it(*m  is  a  hook  aeconnt,  ‘‘A. 

.  *  * 

1  (‘S. 

“(j>.  'fliat  is  the  s|)e('ial  cash  account  anainst  Mo(*hs  on 
12th  St.,  is  it  not.'*'  “A.  I  do  not  know,  'fin*  sums  are 

the  saiin*  or  tin*  amounts  are  tin*  sann*." 

‘*(J.  What  is  the  item  <h’  Jrloii,  not  in  the  ac'count.  Do 
vou  know  that.'"  “A.  I  do  not,  from  nn*mo]-v." 

“(^).  is  that  tin*  item  of  chai‘'4t‘d  t«)  .Mochs  in  tin* 

ledn’cr  account  as  ol  a  dale  .'^uhse« jiient  to  July  Jlst,  with 
tin*  notation  *7-20*.'"  I  do  not  know." 

“().  Do  Veil  want  to  look  at  this  account.'"  1  do 

V  • 

not  k'liow  how  I  could  i(h*ntify  oin*  fi’om  tin*  otln*r,  c*xee])t- 
im^’  tin*  amounts  heiim'  tin*  sann*." 

“(h  Do  vou  know  what  tin*  it(*m - " 

V  « 

.Mr.  Fleharty  ( int(*r|)osini:)  :  ‘’lias  In*  ausw’(*red  this 
last  (juestioii  .'** 

J'ln*  S|)(‘cial  .Master:  “  1  u*  says  In*  do(*s  not  know*. 

Tin*  Witin*ss:  “!  do  inU  know." 


Dy  tin*  S))<‘(*ial  .^last(*r : 

**().  Do  ^■ou  know  what  the  it(‘m  of  di ff(*r(*nc(*  in  tin*  ac- 

w  • 

count  SlJ*8  m(*ans.'**  “.\.  I  do  not." 

ll(i‘2  "  hh  Is  not  that  tin*  <li  1 1  er'‘nc(*  hetw(*(*n  tin*  total 
<d"  those  dehils  auain.^t  .M(M*hs.  1  J.l  and  tin* 

halaiici*  aaainst  .^l(»ehs  in  t his  hill  of  .1  uly  21  st ,  Sl.‘hlS( i. <  4  .' 
‘*.\.  1  (!(►  not  !u;ow.  'The  unit hematical  di t*f<*r(*ni*e  is  tin* 
sann*." 

“(J.  It  is  a  conclusive  demonstration  that  that  sus- 
})ens(*  account  was  nnnh*  u))  in  connection  with  that  hill, 
and  that  ledyc*!'  account,  afti*i*  this  suit  was  tiled."  “A. 
I  would  not  sav  so." 
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“Q.  You  would  never  get  an  accountant  to  read  it  any 
other  wav.  Tliis  is  olY  tlie  record.” 

Mr.  Kasl)y-Smith  :  “Xo;  let  it  go  in  the  record.” 

Mr.  Fleliartv:  “Let  it  go  in.” 

The  Special  .Master:  “All  I'ight.  You  have  in  here  an 
item  not  in  the  account  of  $150.  That  is  one  of  the  three 
items.  Idle  otlnu*  two  w(‘re  in  the  account,  and  you  have 
in  his  ledgiu*  aeccuint  charged  to  him,  after  those  balances 
wi‘re  struck  in  the  month  of  July  lOlO,  $150.,  and  you  have 
a  dilTer(*nce  betwetm  the  bill  ot‘  Julv  21st  and  the  ligures 
on  this  sus])ens(‘  a(*(*ount  of  just  exactly  $1.08  in  the  debits 
against  Moebs.” 


“(,).  Mr.  Carroll,  why  did  you  never  credit  Moebs  a 
builder's  commission  on  Q  Street?'’  “A.  I  think  it  has 
be(‘n  t(‘stili(*d  to  bi*foi*e  that  Moebs  agreed  to  build  the  Q 
Slr(‘et  ])ro])(‘rty  for  a  la^asonabh*  builder's  commission.  It 
has  also  Ixhmi  l(‘stilic*d  to  that  the  commission  which  he 
ask(‘d  at  tin*  contei’cnce  which  w(*  ludd  was  an  unreason- 
abb*  one.  d'lieix'foia*,  the  d(‘duction  is  that  no  definite 
agreement  as  to  what  was  a  n‘asonable  commission  was  ar- 
I'ived  at,  and  luMicc*  no  credit.'’ 

IIOJ  “(j).  You  nevei’  had  any  settlement  on  the  (piestion  of 
th(‘  (J  St.  commission  between  the  time  of  the  com- 
})letion  of  the  St.  jiroiierty  and  the  suit  ?”  “A.  Other 

than  a  I’easonabb*  commission,  using  his  st;it(*ment.” 

You  say  that  Moebs  claimed  a  15  per  cent  commis¬ 
sion  when  Ik*  i-end(*red  the  statem(*nt  of  cost  on  TJth 
Street?"  “A.  At  the  conference*  h(‘ld  immediatelv  after 
tin*  i*(*ndition  of  his  invoice  on  12th  Str(‘(*t." 

“().  At*t(*i’  the  invoice*  had  been  mailed  to  vou.”'  “A. 
Yes." 

“(^).  d'his  bill  of  July  21st,  C.  L.  (\  Xo.  4,  was  that  ever 
rend(‘]’ed  te)  Mo(‘bs?  You  had  bedteu*  look  at  it,  Mr.  Car- 
roll.  d'hat  is  th(‘  bill  of  July  21st,  Did.’’ 

Mr.  Lasby-Smith :  “d'hat  was  after  this  suit  was  filed?” 

d'he  S])(‘cial  Master:  “Yes.” 

“A.  I  do  not  know.” 

“Q.  Do  yon  know  why  that  |)a|)(*r  was  made  up — for 
what  purpose?” 


Mr.  Fleharty:  “What  is  that — (’.  F. 
d'he  Special  Master:  “Yes.” 


C.  Xo.  4?” 
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“A.  At  some  tim(‘  sliict*  this  siiil  was  liliMl  th(‘  jhaiiititT 
inadv  an  olVrr,  I  think,  nr  sii^ucstinii  nl*  coinproinise.  It 
may  have*  hcnii  made*  up  for  that  mason,  1  do  not  know.” 

(J\(‘(*.  1()S()-1I)S7 : )  Asked  why  he  did  not  tako  into  con- 
sid(*i‘ation  tin*  net  r(*nls  ;it  the  tinn*  In*  pi’o])os(*(l  tin'  credit 
to  Mot*hs  on  S  and  'V  (*xci*ss(*s  and  si'iit  him  tin'  notes, 
Api'il  1,  lin.”),  in*  said  he  did  not  know  then*  were 
11(14  any  in‘t  I'ents.  'Fin*  Mastni*  ca]h*d  his  att(‘ntion  to 
the  Tact  tin*  stat(*ment  In*  has  just  snhinit1(*d,  I'iXilihit 
(kin’oll  Xo.  121,  show(*d  sonn*  net  I'ents.  and  tin*  witness 
(pn*i*i(*d  “ot*  an  annnint  snllicient  to  <'lTs(‘t  the  (‘xe(*ss(‘s ' 
4'ln*  Mast(*r  r(*]>rn*d  In*  was  askinu'  why  In*  did  not  inclinh' 
the  net  n'lits  in  tin*  ]»roi)os(‘il  setth*nn‘nt,  why  In*  h*t‘t  tin* 
rents  o])(*n,  was  it  Ix'canse  of  tin*  intei'(*st  elainn*d  hy  Mrs. 
Carroll,  and  In*  said  In*  would  net  say  so.  hnt  from  tin*  V(*i-y 
onts(*t  th(*i'e  was  no  auree]in*nt  hetween  MfK*hs  and  hims(*lf 
that  .Moehs  was  to  •^-.•t  aiiythinu,-  otln*i’  than  a  ])rolit  for 
hnildiim’,  such  ]»i-olit  t<>  to  him  at  tin*  tinn*  of  sah*. 

4'h(*  Sn(*cial  Mast(*r:  ‘A'on  may  tain*  a  stat(*nn*n1  foi‘  th(* 
]’(*coi’d  of  what  I  want  p!’odne(*d.  1  want  this  docnnn*nt a I’y 
(*vi(h*ne(*  ]irodne(*d,  oi*  if  not,  I  want  tin*  best  (*\’id(*nc(*  that 
can  he  ohtaiin*d.  I  want  tin*  S  Str(*(*t  contract  to  ]»nrchas('; 
tin*  transcript  of  the  <lishnrsement  of  tin*  sixty-five*  hnn- 
dr(*d  doliai*  loan  on  S  Sti*(*(*t:  tin*  jdaiis  of  tin*  S  and  tin* 
loth  and  tin*  (^)  Sti’(*et  ])i‘op'‘rl i(*s :  tin*  contract  I'or  tin* 
Street  purchase*:  all  e»f  the*  metre*  importa.nt  ve)ii('he*rs  fetr 
lar^e*  ile*ms  of  eli':hnrse‘me-nl  fen'  ta.xos,  e-eial  and  I'e'pairs  em 
all  etf  the  ]n'eipe*rty :  tin*  (-etiit  innat  ietn,  if  the*r(*  is  sne-h  ])ape*r, 
of  Ml'S.  (’arretlTs  le*elue*r  ae-cetmit.  ( ’.  l*h  C.  Xet.  7):  the*  sp(*cial 
ae*e*einnt  etf  the*  d ishin'sem(*nt s  etn  (^)  Sti'e*e*t  re‘fe*rr(*el  to  in 
the*  ele*fe*nelant  Harry  K.  (kii'i'eH's  answe*r  tet  int(*rreiL:ate)r\' 
Net.  20:  (*viele*ne'e*  as  te)  the*  ]taymi*nt  etf  the*  otln*r  half  etf 
the  el<*p(tsit  etn  10th  Stre*e*t,  :^2o.,  tet  tin*  Ihiwliims  ( ’o. :  any 
re‘ne*w.'d  intle's  I'or  the*  ]tnrchast‘  note*  etn  the  loth  Stre*e*t 
])rei]terty:  tin*  stale*ment  etf  tin*  dishnrseme*nt  etf  tin*  812.- 
000  htan  etn  the*  10th  Stre*e*t  ]tret])(*rty :  the*  s]te‘cial  cash 
accetiint  etn  the'  10th  Stre*e‘t  iti'et]tei't v,  i'e*fe*rr(*el  tet  in  the* 
examinatietn  of  Mi-,  (^arretll :  e*\*ieh*nce*  of  the*  pay- 
IKio  me*nt  ett  tin*  840. JH  halance*  etn  tin*  12th  Stre'e't  ttnr- 
chase':  the  (Mri'etll  Kh*e*trie*  Cet.’s  leelu'e'r  a(*c<tnnt  as 
far  as  the  dishurscmoiits  under  the  heael  (tf  vonchors  24, 
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35  and  38  of  Defendant  s'  ExliiMl  31.  and  also  llie  voneliers 
for  tlie  payments  to  ('laniiliton  West  in  the  same  exliilht ; 
tli(‘  l)ids  which  .Mr,  Carroll  ohtaiiuul  on  tlu‘  l*Jth  Street 
])ro])erty;  evidence  as  to  the  date  of  .Mr.  ^Icllheiiny's  ten¬ 
ancy  in  loth  Street. 

Mr.  Flehartv:  “.Mv  recollection  is  that  ^Ir.  Mcllhennv 

•  «  * 

was  in  there  when  the  ])ro])erty  was  sold." 

.Mr.  Dent:  “If  Mr.  Cain’oll  will  testify  to  that  fact,  that 
is  alt  that  is  needed  on  that." 

('oiinsel  for  ])laintil‘f:  “Diirinu-  the  course  of  the  day  yon 
have  snm\u'est(‘d  that  a  nnml)(*r  of  thinu’s  should  he  ])ro- 
dn(*(Hl.  Does  this  tinal  call  supersech*  those*  siiyuvst  ions  ?" 

The  S])(‘cial  .Master:  “Xo.  I  think  it  ])rol)ahly  inclndes 
them,  hnt  yon  can  look  at  the  record  and  see*." 

.Ml*.  Eashv-Smilh:  “If  tlun^e*  is  anvthini**  which  von  have 

•  •  •  ~  t 

called  foi*  as  von  have*  Lie)n(*  ale)ini*  anel  veni  have*  e)mitte*el  in 

•  *  •  • 

yenir  call  as  ye>n  wemt  alon^-,  we*  are*  to  snpj>ly  that  also?" 
3'lh‘  Sjx'e'ial  Maste*!*:  “V(‘s." 

Ce)nnse*l  fe)i*  ])laintiff:  “1  wenild  like  to  make*  a  snL*\iie*st iein. 
The‘re‘  was  se)me*  e‘vide*ne‘e‘  e)ffe‘i*cd  at  the*  last  me*e*tine,’  as  te) 
the*  ])artne*i*shi])  he‘twe*e‘n  Ilai'ry  R.  Carre)ll  anel  Le)nis  D. 
Carre)ll,  and  I  nneh*i-ste)e)d  that  a  eleienime*!!!  was  .neeini*-  te)  he* 
pre)elne*e*el  she)wiim‘  what  that  ])art ne‘rship  aL*re*(*me*nt  was." 

The*  S))e‘cial  .Maste*!*:  “Ye)n  me*an  th(*ir  pai*t n(‘i‘shi}) 
ai*re*ement  ?’’ 

Ce)nnse*l  lor  jdaintiff:  “Ve*s." 

11()()  The  Spe*e*ial  Maste*!*:  “\Ve*II,  I  have  a  neitation  of 

that.  I  have*  ne)t  V(*t  e'alle*d  toi*  it." 

« 

(\)nns(*I  foi*  plaintilf:  “I  h*t  that  se*e‘ondai*y  e*vid(*nce  i^ej 
in  witheent  e)hje*e‘t ie)n  with  the*  ide*a  that  it  was  i'*e)inu^  to  he 
pi*e)<lne'e*el  at  se)]n<‘  time*  late*!*." 

The*  Spe*cial  .Maste*!*:  “I  have*  a  !ie)tation  e)f  that,  hnt  I 
have)  !ie)t  eh*te*!*nhn(*d  te)  call  loi*  that  and  se)!ne*thin,e;  else 
in  e*e)im(*ct  ie)n  with  it.  I  de)  ne)t  want  te)  eaill  loi*  that  nnl(*ss 
I  !*(*i»ai*el  it  as  ahse)lnte‘lv  ne*e‘e*ssa!*v. " 

'  ^  •  t 

Ce)nnsel  fe)i*  plaintiff:  “I  simply  want  te)  re*se!*ve  an  ob- 
je*e*tion  to  see‘e)nda!*y  e‘vide‘ne'e*  e‘e)nce*!*!iini*;  a  matte*!*  covered 

hv  a  wi*itte*n  an!*e*e*!ne*nt. " 

•  * 

The*  Spee'ial  .Maste*!*:  “We*ll,  ve)n  mav  elo  that.  I  mav 
ultimately  ask  that  that  he*  ])!*e)dnce‘d.  Xow,  there  are 
some*  thinii’s  I  want  te)  ask  ^Ii*.  Moehs.  AVhen  will  he  he  in 
town,  Mr.  Carnsi  ?” 
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roniisol  for  “I  will  sinto  for  the  record  that 

^Tr.  M()(‘l)s  i'!  ;it  ])r(*s<*iit.  so  far  as  I  am  advised,  at  Marble¬ 
head,  Mass.,  and  will  r(‘)>ort  himself  here  at  any  time  he  is 
i-(‘<inii-(Ml.  (Jiv(‘  m(‘  two  days'  notice*  and  I  will  telei^raph 
him  to  coTne.” 

'rill*  Special  ]\Iaster:  “I  want  to  study  these  rent  ac- 
eoimt>.  and  I  want  to  (*.\amine  Mr.  Medlhennv  as  to  a  few 
thiniis  that  he  may  know  more  about  than  Mr.  ('arroll. 

I)o  von  want  to  lio  on  with  Mi*.  ]\lcllhennv  tomorrow?” 

•  » 

]\Ir.  Flehaity:  “Xo.  I  cannot  1*0  on  tomorrow.” 

Tb'ariny  adjourned  subj(‘ct  to  the  call  of  the  Sjiecial 
.Master. 


111)7  Th(‘  iK'xt  h<*ai'inir.  calh‘d  by  the  Special  Master, 
was  h«‘ld  Xovmnbei*  '21).  IILM,  at  the*  otlice*  of  Harry  H. 
Farroll.  714  l*_Mh  St..  X.  \V. 

At  the  r(M|U(‘st,  of  (M)uns(‘t  for  elefmidants.  two  l(‘tters 
of  the  .Master  to  coiinx‘1  foi*  (h'femdants  statin, u*  that  c(‘r- 
tain  evidene(‘  was  (h'siriMl  was  r(‘ad  into  the*  r(‘cord  and 
are  as  follows ; 

“Washinytem,  I).  ('.,  (Ictober  2S,  11>*J1. 

‘*Mr.  dam(*s  S.  Kasbv-Smith, 

“  Woodward  Huildini^, 

“AVasliini^ton,  D.  C\ 

“Mv  Hkai:  Mr.  Kasrv-S.m itii  : 

“  Writin.ii’  to  yon  and  opposiiii*'  (*ouns(*l  i<h‘ntically,  I  d(*- 
sii’e*  to  advise*  that  1  have  substantially  e-e)mple‘te*d  my  anal¬ 
ysis  of  the*  ph'adiims  and  the*  e‘viele*ne*e*  in  the*  e*ase*  e)f  Me)e*bs 
aii'aiiist  (’an-oll:  will  in  fae*t  e*ntire*ly  e*e)mple*te  same  within 
the*  ne*.\t  we‘e‘k  eu*  te*n  elays.  I  will,  the*refe)re*,  at  about  that 
time*  he  i*e*aely  te)  he*ar  ar,nume*nts  e)f  e*e)unse*l  in  the  e-ause. 

“  l)e*fe)re*  eleeinii’  se).  he)we*ve*i*,  I  ele*sire  te)  make*  se)me  further 
ine|uirie*s  upem  e)ne*  e>r  twe)  matte*rs;  aiiel  fe)r  that  ])ur])e)se, 
I  will  he*  e)hliye*el  if  ye)u  will  arrange*  by  ce)nfere*ne'e  with  o])- 
])e)>iim*  e'e)unse*l  fe)i*  a  furtlie*!*  he*arin,<;  to  take  ])lae*e  in  the 
fe)ie*ne)e)n  at  the*  e>nie'e*s  e)f  the  ('arroll  Kle*ctric  CV).  anel  to 
be*  ee)utinue*el  in  the*  afte*rne)e)n  at  my  oflie'e,  if  ne*cessary.  At 
this  se*ssie)n.  I  ele*sire*  alse>  eviele*ne*e  as  te)  the  rental  value 
e)f  the*  iL’th  Stre*e‘t  ])i*e)] )e*rty  at  the*  time  of  its  completion 
in  lb  lb.  ’The*  e*ounse*l  may  introeluce  such  evidence  as  they 
desire  on  this  point,  or  if  they  prefer  they  may  produce 


n.  R.  CARROLL  EX  AL.  VS.  J.  J.  MOEBS. 


875 


witnesses  and  I  will  interroi^ate  them.  At  this  time 
1108  also,  eonns(‘l  may  farther  examine  on  any  })oints 
l)i-()U.nlit  out  l»y  my  rtu'cmt  examination  of  parties; 

hilt  this  (‘xamination  I  desirc‘  to  he  strietlv  limited  to  the 

« 

elarifyinu*  of  of  any  ])arts  of  the  evidence  which  counsel 
mav  tliink  n(‘ed  same;  and  not  to  cover  anv  ground  alreadv 
covered  or  to  in  any  sense  re-op(‘n  the  case  in  any  resjiect. 


“\\‘rv  trulv  vonrs, 


i  i 


LOUTS  A.  DEXT.’’ 


“ AVashini;ton,  I).  (\,  Xovemher  8,  1921. 

“Uol.  dames  S.  Eashv-Smith, 

“  Woodward  I>nildin<»\ 

“  Washin,i»-ton,  I).  C. 

“^Iv  Df.am  Uoloxel: 

“Wli(‘n  yon  arraii,H(‘  with  M i\  ('ai'usi  for  final  h(‘arini^s 
in  tin*  .Moel>s-( 'ai'roll  (•asi‘  at  Mi’.  UarrolTs  ofliiM*,  will  you 
plea^(‘  have  Mr.  Uarr(»ll  ]>repar(*d  to  produce  tli(‘  list  on 
tin*  (‘iielosed  memo. .’ 

“I  would  he  ,ula<l  to  havi*  this  h(‘arin.i;’  s(‘t  for  an  (‘arly 
dat(*  to  he  follow(‘d  hy  arniinn'iit,  in  vi(*\v  of  my  approach- 
ini*- (‘iinrossment  in  tin*  Market  House*  Uonnnission  matters. 
“Yours  V(‘i*v  trulv, 

LOUIS  A.  DEXT.” 

“I\  S. — Since*  dictatiim*  I  have*  notice  for  Moinlav  next.’^ 


1U)9 


‘  ‘  .1/ 


Stat(*ni(*nt  ed*  I  )ishnrs(*nn*nt  hy  the  Lnildin.i;’  Asso(*iation 
or  Yith*  Uonipany  of  tin*  ^(J.oOO  loan  on  S  Sti‘(*(*t: 

“I\en(*wal  notes  inclndin.u’  one*  finally  paid  eii*  cane-elled 
fe)r  pni'ehase*  of  lf>lh  Stre*e*t  le)t. 

“M(*mo.  of  fiunr(*s  not  on  I’l'iit  state'ineiits  made*  hv  Moebs 

•  • 

and  hv  Uarroll  at  the*  last  e‘onfere*nce  l)e*fe)re  suit. 

« 

“  Partne*i'ship  ai;’re*e*ment. 

“  P)yrne‘  Xe)te*. 

“  Pre*liniina rv  pene-il  ske‘tche*s  eif  12th  Stre*et  re*mode‘lling, 
both  of  Me)e*l)s  and  ( 'arre)ll. 

“Any  check  eif  Uarre)ll  settling  original  $5,000  loan  on 
S  Street. 
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‘‘ V()iicli(‘i  s  for  all  lai'U’o  (lislnir:>onioiits  on  S  Street  and 
lOlli. 

“Slips  for  (’arroll  KliM-trie  (’o.  ('liar^*(‘s  on  r2tli  Street.” 

'rii(‘  Sp(‘r*ial  Mast(‘i-:  “Xotin^-,  Mr.  Stenographer,  as  in- 
«li<’al<Ml  hy  tli(‘  openin.ii’  siaitcniee,  that  the  letter  to  Col. 
^]ashv-Snlit h  is  identical  with  oin^  written  to  Mr.  Carnsi, 
counsel  foi-  th(‘  plaint itf,  of  date  ()ctoher  2Sth,  lh21.” 

^Ir.  I']a>hy-Sniith :  “In  r(‘spons(‘  to  tin*  call  of  the  Master 
ill  liis  h‘tt(*r  of  Xov(*nih(*r  Sth.  1!>21,  for  the  ])artnership 
aeriM'incnt  hi'twc^cii  tlu*  ded’endant  Harry  K.  Carroll  and 
lii'^  hi-othcr,  Louis  1 ).  Cai’roll,  I  produce  the  artich‘s  of 
partnership,  dated  May  4th.  IdlO.  and  an  ainendinent  nnder 
dal(‘  of  S(‘pt(‘nihci’  27th,  llMd.  Th(‘  dedendants  ol)j(‘ct  to 
haviny  thes(‘  aidi(des  of  partnershi])  Iil(*d  as  an  exlnhit,  or 
spread  on  the  I’cM'ord.  as  an  nnn(‘eessai‘y  airini*’  of  the  ])(‘r- 
soiial  a  flairs  (d‘  tin*  nieinhei's  of  tin*  jiartiuo'shi]),  hnt  snhniit 
tile  aiti(des  to  tin*  Mast(‘r  and  to  the  eonnsi*!  for  the 
117n  plaintiff,  with  the  snye’(‘st ion  that  whatever  parts 
tliereid'  appear  to  hi*  i-elevant  to  any  (piestion  at  issue 
in  tin*  aeeonntiny,  hi*  dictated  hy  the  Master  into  the  rec¬ 
ord. 

(’onnsel  for  plaintiff  (after  exainiidn.ij^  the  pai)ers)  :  “I 
havi*  no  ri*niarl\s  to  make  ahont  the  partnership  aii^ree- 
ment." 

Mr.  l*ai>hy-Smith :  “I  ohjiud  to  spreading  it  ii])on  the  rec- 
% 

. 

The  Sp(‘eial  Master:  “1  do  not  know  tliat  undertaking 
to  (IisM*et  or  iiaraphi'ase  it  wonid  he  the  ])roper  tiling. 
Von  never  can  t(*ll  what  might  arise  which  would  neees- 
sitati*  the  perusal  of  the  exact  language  of  a  jiaper  of  this 
kind.  N  tin*  paid  In'ri*  which  yon  desire - ” 

Coims(‘l  for  plaintiff  ( inter])osing)  :  “Pardon  me  a  mo¬ 
ment.  Sn]>pose  tin*  original  hi*  left  with  yon,  to  he  re¬ 
turned  after  yon  have  nsi*il  it 

Tin*  Special  Ma>t(‘r:  “  Ihit  tln*r(*  is  somelioilv  that  will  use 
this  after  mi*,  and  that  is  the  court.  Is  the  ])art  wliicli  you 
il(*sin‘  omitted  hen*  the  part  with  reference  to  the  brother 
or  with  refereiici*  to  the  third  jierson  mentioned?” 

^fr.  Lashy-Smit  h  :  “1  have  no  jiarticnlar  ])ortion  to  which 
1  ohjeid.  except  that  1  eaii  see  no  reason  for  the  spreading 
of  this  private  agreenn*nt  on  the  record.  If  the  purpose 
for  which  this  agreement  is  desired  were  stated,  it  may  be 
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that  that  ])ur])()so  can  l)c  fulfil IcmI  hy  statiiiij;  in  the  record 
the  portions  of  the  ai^reenient  which  ai)pear  to  he  material 
to  any  issue  in  this  case.” 

The  Sp(‘cial  blaster:  “Xow,  do  you  want  to  dispose  of 
this  now,  or  do  yon  want  to  continue  off(‘rin.i»-  something 
else  in  response  to  that  numioi’andum 

1171  I’iashy-Smith :  “I  think  W(‘  had  better  dispose 
of  this.  I  do  not  know  the  ])nrpos(‘  of  it.  If  the 

blaster  will  state,  or  if  counsel  will  state,  how  it  is  ma¬ 
terial,  and  what  they  want - ” 

('onns(‘l  for  ]»laintiff  ( int(‘i'posing)  :  “Tluo'e  was  some 
evid(‘nc(‘  takmi  without  ol)j(‘ction,  if  1  I’canemlxn*,  concern¬ 
ing  th(‘  reality  of  th(‘  inteix'st  of  l.onis  I).  Carroll,  and  it 
was  suggest(Ml  that  th(‘  partmoship  agixxomait  as  the  best 
evi(lenc(‘  should  he  ])r()dii('(‘(l.  It  was  not  prodn<*(‘d  at  that 
session.  1  did  not  iiitcrrogati'  th(‘  witm^ss  myself  upon  the 
point.  My  r(*coll(‘ction  is  that  tlu^  ^lasti'r  did.” 

Mr.  Kashv-Smith :  ‘‘The  Mast(‘r  h(‘gan  th(‘  int(‘rrogation 
conc(‘rning  it,  and  has  ('allcMl  foi*  tlu‘  ])a])(‘r.” 

The  Special  Mastm*:  “Then  hd  me*  ask  Mr.  Cari'oll  some 
(pnxstions  about  this  pap(‘r.” 

“(J.  Mr.  Cari-oll,  what  is  tlu*  valuable  consid(*i-ation  re- 
ferr(‘d  to  in  th(‘  aiiKMidmeiit  datiMl  S(‘pt(‘mb(*i'  ‘_!7th,  l!)lb?” 

Mr.  Kasby-Smith  :  “1  objcxd  to  that  as  nttei'ly  immaterial 
to  the  issii(‘s  in  this  cas(‘.” 

Th(‘  Special  Masten*:  “WhetlKO*  or  not  it  is  matco’ial  to 
the  issues  in  this  (•as(‘  can  oidy  b(‘  <l(‘t(‘i‘nnned  from  the  de¬ 
velopment  of  th(‘  facts,  so  that  I  rcxpiii'e  tin*  witn(‘ss  to  an¬ 
swer  at  this  tim(‘,  subject  to  th(‘  objindion,  which  1  will  rule 
on  wh(‘n  he  has  answcuxxl  all  of  my  (pi(‘stions  with  respect 
thendo.” 

Mr.  Kasby-Smith:  “I  fuidluu*  obje(d  to  tin*  (piestion  as 
put  as  not  indicating  what  valuable  consid(‘i‘ation  is  re¬ 
ferred  to.” 

The  Special  Master:  “I  r(d*(*r  to  the  language*  in  the 
fourth  line  of  the  am(‘ndment,  reading  “for  a  valua- 

1172  able  consideration  by  th(‘se  pi'ese^nts  acknowl(*dged,” 
and  so  forth — ap])ai‘(‘ntly  being  the*  valuable  con¬ 
sideration  for  which  the  i)ercentages  of  interest  in  the  lirm 
were  changed.” 

Mr.  Kasby-Smith:  ‘‘I  suggest  the  agr(‘ement  be  handed 
to  the  witness,  so  that  he  may  inspect  it. 


f } 
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'J’lic  SjK‘ciiiI  “  V(*s  sir.  Here  it  is,  i\Ir.  Carroll 

(liandiiiii'  p.-iprr  to  \vitn(‘ss).'’ 

Ml-,  (’arroli:  “hi  niiswiM-  to  tie*  Master's  (jn(‘stioii,  the 
valiiahh*  (MHi>i(l(*i-at i(ni  in  llit‘  aiiKMidnuMit  to  tin*  ai;reenieiit 
was  money  nml  )M*r>onal  scn-vice.” 

TIk*  S|M‘cial  Mastei-:  “What  inon(*v - ” 

Mr.  I’'h*hai-ty  ( intor))o>inii-)  :  “  Wh*  ohj(*ct  to  tliat  as  l)e- 
inii’  iinniatcj-inl.  It  docs  not  ninko  any  diUVreiiee  whether 
it  was  oi-  ;i  thousand  dollars.” 

d'lie  Special  Master:  “Then  I  will  ask  the  ilireet  ques¬ 
tion.” 

Wh(‘renpon  Harry  R.  Carroll,  one  ol'  the  delendants,  hav¬ 
ing  been  heretot'ore  sworn,  was  recalled  and  testitied  fur- 
tlu*r  as  I'ollows : 

r>y  th(‘  Sp(‘cial  !Mast<‘r : 

“Ch  Hid  1  h(‘ coiisidcrat itm  rid’m-riMl  to.  Mr.  ('ai-roll,  have 
any  i-clalion  to  the  acipii I’cmiciit  of  714  'I'wt'lt'th  Street,  or 
tin*  (Mmstrnction  of  the  iinpi-ovcnicnts  th(‘i-e(m  “A.  I  am 
nnahlc  to  answm*  that  (piotion  rrom  my  immioi-y.” 

“(J.  Have  yon  any  r<M*or<ls  which  will  answ(‘r  that  (|m‘s- 
tion.”'  “A.  1  am  nnahle  to  state*,  from  memory.” 

117.')  Mr.  i-iashv-Smith :  “Hid  von  u'et  that  last.  Mi*. 

Stenourapher  from  nu‘mory.”' 

Counsel  for  plaintil’f:  “What  was  tin*  last  answer.”' 

(4'he  re'jiorter  i-e])(‘att*d  the*  answ(*r  as  above  recorded.) 

Mr.  Carnsi:  “Is  that  in  response  to  whether  he  had  any 
records ! ' ' 

(The  r(*])orti*r  th(‘r(‘n])on  reiieati'd  the  last  (piestion  and 
answ(*r  last  ahovt*  recorded.) 

Th(‘  Sjiecial  Maste'i*:  “Now,  I  am  entirely  willing  to 
meet  tin*  de>ii-e  of  counsel  to  note  on  tin*  record  here*  a  brief 
syno])sis  oi*  analysis  of  the*  e)i*iginal  agr(*(*nu*nt,  but  1  elesire 
that  tin*  ann'iielnient  te)  tin*  aiire*enu*nt  shall  be  co])ieel  into 
tin*  receu'el." 

(lb‘c.  lb!>7-ll(d:)  4'he‘  Maste*r  here*  elictateel  for  the*  rec- 
orel  a  syne»])sis  of  the*  e>rii:inal  aiire'e'UU'nt  ami  hael  ce)])ieel 
into  the  receirel  the  ame*nelment  te)  the*  agreement  to  ])art- 
iiership  agreement  as  follows: 
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The  agTooment  is  dated  the  4tli  of  February  1910,  be¬ 
tween  Ilarrv  Ib)u,ers  Farroll  and  Louis  D'sanssnre  (hirroll, 
an  association  and  ])ai1iuM*slii])  cari’viiig  on  electrical  sup¬ 
ply  const  met  ion  and  i‘(‘})aii*  business  and  mechanical  snp- 
])ly  construction  and  r(‘])air  business,  both  wholesale  and 
retail,  to  (‘ndur('  foi*  live  vears  fi-om  dannarv  1st,  1910,  and 

unless  dissolved  bv  death  to  antomaticallv  i*enew  itself  for 

•  • 

live  years,  and  at  the  (‘xpiration  of  the  si'cond  ])(‘riod  of  live 
yeai’s  to  continue  in  (‘fleet  for  lik(‘  jx'riods  until  dissolved. 

The  name*  of  the  ])artnei’shi])  to  be  Carroll  Filectric  Com- 
])any,  the  ])ai'ti(‘s  by  funds,  moin'vs  and  services  contribut¬ 
ing  in  tln‘  ])ro])ort ions  of  Harry  Rogers  Carroll 

1174  ()-*J  and  Louis  D'sanssni’e  Carroll  .‘lM-1  o  ])er  cent. 

All  of  tln‘  ass(*ts  of  the  partm‘rshi])  on  the  books 
as  of  dannary  1st,  1910,  to  become  the  ])ro])erty  of  the 
parties  in  those  ])ro])ortions,  and  to  be  used  in  the  business 
foi‘  the  beiu'lit  of  tlu‘  ])artners. 

The  pi'olits  to  accriu*  to  tlu‘  ])ai‘l n(‘i‘sliip  to  be  divided  in 
the  same  pro])ortions  to  tin*  sam(‘  parti(‘s,  but  for  the  first 
five  living  exp(‘ns(‘s,  ])i‘olils  to  b(‘  i-(‘inv(‘sled  in  tin*  business, 
necessai’v  wilhdi-awals  to  b(‘  nnnh*  bv  mntnal  ('onsent,  and 
tlu'  ])i*(*sent  w(‘(‘kly  salari(‘s  to  1k‘  continn(‘d,  or  as  they  may 
be  in(‘reas(‘d  by  mntnal  consent. 

llai'ry  R.  Cai'roll  to  b(‘  charged  with  tin*  responsibility 
of  general  manag(‘m(*nt,  including  the  linances,  contracts, 
])roperty,  employm(‘nt,  and  so  fortli:  Louis  1).  Carroll  to 
be  responsible*  foi‘  tin*  ])nrchas(*s  and  sah‘s  work,  including 
the  store,  r(‘cei])ts,  shi])ments,  and  so  forth. 

X(‘ither  of  the  ])artners  to  nndei‘take  any  outside  work, 
eithei’  in  ])(‘i‘son  or  foi’  the  linn,  outside*  of  those*  e)relinarily 
ence)nntei‘ed  in  carrying  on  the*  hnsin(*ss  e)f  the*  pai'tner- 
shi]),  without  first  having  ce)nsnlt(*d  and  obtain(*d  the  per¬ 
mission  of  the*  othe*r  ])artne*i*s. 

In  the*  (*v(*nt  of  dispnt(*s,  llari-y  R.  Carre.hl  to  d(*ci(le,  but 
if  his  decisiem  nnacc(‘])table*,  malte‘rs  to  lx*  i’(*fe*rr(*el  to  three 
disinter(*ste*d  ])ai'ti(*s  for  arbitration.  The  de‘cision  of  the 
majoi'ity  of  such  arbitrators  to  be*  binding,  eae'h  ])artner 
selecting  one*  arbitrate)!*  and  the*  twe)  arbitrate)i*s  selected  in 
the  thirel. 

All  monevs,  stock  anel  se)  fe)i*th  withdrawn  bv  either  of 
the  ])ai*tnei*s,  othei*  than  wee*kly  salai-y,  to  be  kept  in 

1175  separate  perse)nal  accounts.  Ce)])ie*s  of  financial  or 
balance  sheets  to  be  furnished  each  [lartner  by  the 

head  bookkeeper  not  less  than  once  a  year. 
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P>()i)ks  (»r  ju'count  to  1)0  at  intervals,  as  tlio  part- 

iKO's  niay  aurei*,  and  tin*  audit  to  l)e  a(*(‘(‘pted  as  tlic  true 
(‘ondition  oT  the  alVaii’s  of  tli(‘  linn. 

Fnitlior  ju'ovisions  with  i'es|)(‘et  to  tlie  ilivision  of  the 
])rotits  (HI  dissolnti<ni  and  winding’  up  in  ease  of  death  are 
not  notcMl  h(*r(‘. 

Tin*  annaidcd  ay I'l'cniont  is  initialled  at  the  to])  in  the  left 
hand  cornor  “II.  I?.  'Hn*  lieadiny  is  “Aineiidinent  to 

])art nership  aiirecaneiit.” 

Ily  iniitnal  consent  of  th(‘  ))arties  Inu’ido,  the  same  ])arties 
to  the  co-])ai’tn(‘i-ship  ayn'imnmt  hcai’iny  date  of  Fehruai’v 
4th,  linn,  the  afort‘said  aiir(‘(‘nu“nt  is  altered  or  amended 
to  I’ead  as  follows : 

hhu*  a  valnahh*  eonsidei’at ion  hy  tln‘se  ])resents  acknowl- 
(‘dyed,  Harry  IF  Fan'oll,  senior  ])artn(‘r  of  tin*  Farroll 
Fleet  l  ie  Fompany,  ayrees  with  Fonis  1).  Farroll,  junior 
])aitin‘i-,  that  from  and  after  dnn(‘  doth,  lind,  lh(‘  n(‘t  assets 
of  the  eo-part iK'rship  at  all  tinu's  h(‘r(‘aftc‘r,  record  from 
dime  doth,  lind  will  h(*  the  jiersonal  ])i'op(‘rty  of  the  said 
Ilaiay  IF  ('ai'roll  and  Folds  1).  ('arroll  in  the  ])roportions 
of  sixty  (dn)  ])(‘r  e(*ntnm  to  llarrv  IF  Farroll  ami  forty  (40) 
]K‘r  eentnm  to  lends  1).  (’arroll,  and  that  from  th(‘  said 
dat(‘  (dime  d,()th,  lOld)  profits  will  he  divi<h*d  or  allowed 
to  ac*eimmlat(‘  for  tin*  hmielit  of  tin*  partners  in  the  same 
pi’oport  ion. 

It  is  fnrth(‘r  ayr(*ed  hetw(*(‘n  tin*  ])arti(‘s  that,  with  the 
exe(*ption  of  ownershi])  ami  divisions  of  jirolits  as 
1170  above*  d(*serihed,  tin*  ayr(*ement  of  Fehiaiary  4th, 
lOlO,  is  to  r(‘main  in  full  force  and  effect.  Witness 
onr  iiamls  and  seals  this  fourth  elay  of  S(‘])teml)er,  1015.” 

Siynatnn*  mi  tin*  left-hand:  “Harry  IF  Carroll. 
(St'al)."  On  till*  riyht-haml:  Fonis  1).  Carroll.  (Seal.)” 
Fmh.'rm'ath  tin*  s(*al  of  Hari’v  IF  ('arroll,  “In  duplicate” 
and  the  initial  “  M." 

Xow,  .Mr.  (kirroll,  hetw(*(*n  the  execution  of  the  orig¬ 
inal  ayre(*im*nt  of  ])artm*rshi])  and  tin*  date  of  the  amend¬ 
ment,  had  the  oriyinal  ayrt*em(*nt  (*V(*r  hi*en  ahroyated  be¬ 
tween  von  and  .Mr.  Folds  J).  (’arroll.”'  “A.  Never.” 

Hither  verbally  or  in  wihtiny.”'  “A.  No;  never.” 

(’ounsi*l  for  ])laintiff:  “Is  that  all.”' 

Tin*  Spt*(dal  Mast(*r:  “That  is  all  I  care  to  ask  about  the 
agreement.'' 
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]>y  ;\rr.  Carusi: 

“(j).  I  would  lik(‘  to  ask  whollior  llio  original  was  in  du- 
])li(*atc‘/”  “A.  Vos.” 

Wliioli  copy  is  this  whicli  was  ])rosontod  here?’’ 
“A.  I  think  it  is  tin*  oriuinal.  This  is  the  original.” 

By  the  Special  Master: 

“Q.  What  his  (pu'stion  is,  I  take  it,  is  that  your  co])y  or 
^fr.  r^ouis  1).  (Mi-rolTs  co))v.^”  “A.  This  is  marked  at  the 

top  ”11.  K.  (’.” 

”Q.  You  are  lookiu.i*’ at  th(‘  aimuidment.  He  is  referring 

to  the  original.”  “A.  This  is  the  original.” 

1177  1I(‘  askc‘d  you  if  that  was  in  du])licate.”  “A. 

M'Ik*  ])a)»er  (lo(*s  not  iudi('ati‘  that  it  was.” 

“(V  Well,  do  YOU  know.'”  ”A.  Mv  best  recollection  is 
it  was  ill  duj)licati‘.” 

Bv  M  r.  (kiiaisi : 

And  is  that  your  (‘ojiy  or  your  lirother’s  copy?” 
“A.  Ves;  that  is  my  co])y.” 

And  who  has  had  the  custody  of  that  cojiy?”  “A. 
1  have.” 

”(J.  Itiiriug  tin*  whoh*  pcuhod.”’  “A.  Ves  sir.” 

(At  this  point  Mr.  Hashy-Smith  anuoiiuced  that  on  ac¬ 
count  of  otluu’  (umauemeuts  h(‘  had  to  l(‘av(‘  the  hearing  and 
did  so.) 

The  Sjiecial  Master:  “Xow,  Mi’.  Fleharty,  what  do  you 
desire  to  iiit  rodiict* ! ' ' 

.Mr.  Fl{‘harty:  ”  KVherring  to  tin*  iiuunorandum  attached 
to  the  Master's  letter  of  Xovemher  Sth,  Ih’il,  and  which 
called  for  c(*rtaiu  things,  and  taking  them  u])  in  the  order 
of  that  call,  W(‘  make  the  following  response:” 

“As  to  the  statement  of  dishursiumuits  hv  the  building 
and  loan  association  or  title  company  of  the  sixty-five 
hundred  dollar  loan  on  S  Street,  W(‘  have*  becui  unable  to 
locat(‘  aiiv  such  statmneiit. ” 

”.\s  to  th(‘  sec'oiid  itcun,  ”reii(‘wal  notes,  iiK'ludiug  one 
finally  ])aid  or  caiuahled,  for  ])urchase  of  Ttuith  Street  lot,” 
we  hav(‘  been  unable  to  locate  any  notes  or  information  in 
addition  to  that  alreadv  furnished.” 


56 — 41:45a 


882 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


1178  “As  to  tlie  tliird  item,  “memo,  of  fiiriires  not  on 

rent  statements  ma(l(‘  ])v  Moebs  and  ])v  C'arroll  at 

•  • 

tlie  last  eonfmvnei*  before  suit",  we  do  not  understand 
what  the  Mastin’  calls  for.  (’an  von  refer  to  the  record,  so 
that  we  mav  understand  it?" 

The  Special  Master:  “Mr.  (’arroll  testitied  that  at  this 
last  conference  before  suit,  evervthim;*  in  th(‘  nature  of 
accounts  between  himself  and  ^Ir.  Moebs  had  been  ^one 
over,  and  that  certain  lin’ures  were  made  on  the  rent 
statements  as  tlii^y  a])i)ear  in  the  case,  and  that  certain 
other  calculations  and  riu-ur(‘s  had  been  made  that  were 
not  on  the  rent  statements,  and  that  he  had  all  of  these 
calculations  and  liuures  u’oiuu*  to  show  the  matters  dis¬ 
cussed  and  the  settlements  arrived  at.  and  the  disput(‘s  be¬ 
tween  them." 

Mr.  Fleharty:  “Do  you  know  what  pai’t  of  the  record 
that  is  in,  so  that  1  can  perhajis  i-efresh  Mr.  (’arroll's  rec¬ 
ollection  about  it  ?" 

The  Special  Master:  “1  camiot  ^ivi*  it  to  you  now,  be¬ 
cause  all  of  mv  analvsis  of  the  testimonv  is  in  tin*  hands  of 

•  •  • 

th(‘  typewriter.  1  can,  of  coui’se,  at  some  time  nd’er  you 
detiuitely  to  the  testimony  on  that  i)oint,  but  that  is  the 
testimonv." 

Mr.  Fleharty:  “As  to  the  fourth  item,  ])artnership 
au’reement,  that  has  already  beiui  produc(‘d  and  iiai’ts 
thei’eof  co])ied  into  Ihi*  recoi’d." 

Mr.  (’arusi:  “Well,  how  do  you  want  left  this  other 
matter  about  tlie  miunoraudum  .’ " 

Mr.  Flehartv:  “I  do  not  know  what  to  sav  about  it,  ex- 
ce])t  that  we  may  In*  abb*  to  140  through  the  rei-ord  and  re¬ 
fresh  our  recollection  about  it,  and  it  may  be  that  we  can 
])roduce  somethiiiy — I  do  not  know.  It  had  escaped 

117!)  mv  recolh'ct i(Ui  that  tln'in*  was  auv  such  memo- 

•  • 

I’andum  or  t(‘stimouv  couc(*i*ninii‘  it." 

Mr.  (’arusi:  “1  suuiiest  that  ‘Mr.  (’arroll  b(‘  asked 
whetht‘1’  he  recalls  haviiiy  so  ti‘stitu‘d,  and  if  so,  as  to  what 
his  testimony  I'elated." 

Mr.  Fleharty:  “Well,  that  can  pi'obably  be  straightened 
out  in  some  way  or  other.  lie*  can  make  some  detinite  an- 
sw(‘r  to  it,  eith(‘i’  that  wi*  have  or  hav(‘  not  such  memo¬ 
randum  at  the  '2  o'clock  liearinu’  this  afternoon." 

.Mr.  Farusi :  “All  riiilit." 
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Floliarty:  “As  to  tlio  tiftli  iti'iii,  the  Burn  note,  we 
l)rodu(*e  herewith  iiot(‘  siuiied  l)y  James  1).  Bum,  payable 
to  the  ordcM*  ot'  Fi*ank  S.  Folliiis,  dat(‘d  December  6th, 
1  JOb,  payabl(‘  thi‘(‘e  years  aTtio*  datc‘,  in  the  sum  ot*  $2,500.00. 
The  notc‘  si)eaks  for  itselt*,  and  the  extensions  thereof  are 
attached. " 

It  was  markt‘d  Ivxhibit  Fari’oll  Xo.  201.  The  following 
are  notes  of  it : 

^'Xofrs  of  Kx'hlhit  CarroU  Xo.  201. 

“(Promissory  Note  uncancelled.) 

“For  $2,500,  dated  I)c‘c.  (i,  ])ayable  .3  years  after 

date  to  Frank  S.  Follins  with  6'r  intcu’est  signed  l)y  James 
I).  Burn,  s(*cur(‘d  on  ];art  of  lot  !>,  sniiare  SO,  Fiidorsed  with¬ 
out  recours(‘  l)v  Follins  to  Susan  IT  Duniu'lls  and  bv  the 

•  • 

latter  without  r(‘coui'se  to  h'ranc(‘s  (J.  (\arroll.  Two  ex¬ 
tensions  attaclied  signed  by  Burn  and  .Mrs.  (kirroll,  ])oth 
dated  Di'c.  (i,  PtPJ,  on(‘  to  (>,  101.3  and  one  to  Dec.  6, 
1015. 

“Th(‘  note*  b(‘ars  eiidorscunents  cr(‘diting  int(‘r(‘st  witliout 
sigiiatnr(‘  up  to  Dec*.  11,  1!)12.  Following  th(‘  credit  of 
Dec.  11,  P>12  ai*e  the  following  initiale(l  bv  “II.  P. 


June()-1.) —  1-24-1..  I  •  i 

..  Xote:  hvidmitlv  1/24/14. 

Dec.  ()-l.) —  1-24-1.1  \ 

June  6-14 —  1-12-15 
1180  and  the  following  (Uitries: 


4/22/16.  By  crc'dit  ])roc(‘(‘ds  D(‘ed  of  'frust  Sal(‘  $2,264  24 

4/28  1().  Bv  pro  1‘ata  i*efuinl  PHt)  Tax  Sah*  1015  . 

Tax(‘s,  duplicat(‘  paynnmt  44  66 

“Thes(‘  entri(‘s  com|)ar(‘  with  (Uiti'ic^s  in  FiXhil)it  Mc- 
lllhennv  X"o.  tJ,  and  ITxliibit  Fai*roll  Xo.  .304. 

“Below  all  of  th(‘S(‘  entri(‘s  is  th(.‘  eiidorscunent  “without 
recourse  to  nu‘  ])ay  to  th(‘  oi'dm*  of  Harry  I\.  (kii-roll. 
Franc(‘s  (J.  (Mrroll.” 

(V)unsel  continiK'd:  “As  to  tin*  sixth  it(*m,  being  ])re- 
liminai’y  jx'neil  sketches  of  tin*  Tw(‘lfth  Str(‘(‘t  remodeling, 
both  of  Mo(‘bs  and  (kirroll,  w(‘  have*  not  b(*en  able  to  locate 
anv  sk(‘tch(‘s  than  those*  which  ha\’(*  been  produc(*d.” 


[♦Erased  in  copy.] 
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“As  to  tlio  sovoiitli  item,  wliicli  calls  for  a  chock  of  Car- 
roll  sottliiii::  oriuiiial  $r),0()().0()  loan  on  S  Street,  we  have 
been  unable  to  local such  check.” 

Mr.  Carnsi:  “1  do  not  understand  that  settlin.e:  of  the 
loan.” 

!Mr.  Fleharty:  “The  original  live  thousand  dollar  loan 
on  S  Street.” 

^Ir.  Carnsi:  “Jlis  check  in  |)aym(‘nt  for  that  loan?” 

Mr.  Fleharty:  “Yes.  I  sni>|)ose  that  is  what  the  Master 
means.  IsiFt  that  it  ?” 

The  S])ecial  Master:  “That  is  it.” 

Mr.  Fh*harty:  “It(‘m  8,  vouchers  for  all  large  disburse¬ 
ments  on  S  Str(‘(‘t  and  lt)th.  We  have - ” 

The  S])ecial  Mastin’  (interposing):  “That  appears  to 
be  an  (‘rror  of  the  ty])(*writ(*r  and  which  1  overlookinl.  That 
should  have  binni,  S,  T  and  10th”. 

Mr.  Fleharty:  “Wi‘ll,  wi*  are  ])rodncing'  vouchers 
1181  as  to  dislinrsinnents  on  S,  T  and  lOth  Street,  with 
a  statmnent  tliat  tli(‘y  do  not  ])r(‘t(‘nd  to  lx*  all  the 
vonch(‘rs  or  (‘ven  all  largi*  vonchei’s,  but  art*  merely  tin* 
])rodnction  of  voncli(‘rs  that  wt*  havt*  Ixx*!!  abh*  to  hx'att*.” 

'rhi‘y  were  markt*d  Fxhibit  (’arroll  202.  The  following 
are  notes  of  them: 

“Aides  of  KxhUiit  Cdi'i'ifll  A  0.  202. 


( Fnv(‘lop(*  of  V(nicht‘rs  rt*c(*ipti‘d  bills  for  disbursements, 
some  of  which  identitied  with  ])ro])ei’t ies  in  suit  ;  others  not 
excei)t  by  Mrs.  Carroll's  acettunt  book  and  checks.) 

1  for  1014 


0*> 

1017)  of  which  lb  for  electric 

lights  and 

d  for 

interest 

47  “ 

1010  “  “  17  “ 

lights  and 

d  for 

interest 

20  “ 

1!)17  “  “  :i  “ 

lights 

10  “ 

1018  “ 

The  Special  Master:  “Do  they  include  coal  bills,  Mi*. 
Fleharty  ?” 

Air.  Flehartv:  “Yes  sir.” 
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The  Special  blaster:  “Thai  is  llie  thing  I  was  more  in- 
terestocl  in  tlian  anvtliinir  else.” 

Ml*.  Flehartv:  “Thev  inehule  at  least  some  of  the  coal 
hills.  We  have  a  nnnihei*  of  coal  hills.” 

As  to  the  ninth  item,  “sll])s  for  Carroll  Electric  Company 
charges  on  T2tli  Street,”  we  nnderstand  tlie  ^Master  to  call 
for  voncliers  for  the  items  of  charges  of  (hirroll  Electric 
Co.  in  connection  with  the  construction  of  Twelftli  St.,  and 

have  to  sav  that  sncli  vouchers — drav  tickets  and  material 

•  • 

tickets  and  labor  tickets,  etc. — were  apiiareiitly  all  included 
in  tlie  large  amount  of  stuff  tliat  was  done  away  with  liy  !Mr. 
Mcllhenny,  concerning  wliich  he  lias  ])reviously  testified. 
In  otlu'i*  woi'ds,  we  are  unalile  to  find  anv  furtlier  informa- 
tion  tlian  that  alrividv  furnished.” 

1182  “At  a  ])r(‘vious  time  th(‘  Mast(‘r  had  called  for  the 
s(‘lth*m(‘nt  sh(‘et  of  th(‘  tith‘  comjiaiiy  with  reference* 
to  the*  pui'chase  of  the*  T(‘nth  Sti*e(‘t  lot.  We  pi’oduce  here¬ 
with  what  jnirports  to  he*  such  a  setth'inent  sheet.” 

The  S])(*cial  .Master:  “Just  a  moment.  There  have  been 
two  s(‘tth*ment  sheets  jiroduced  h(‘retofore  on  this  lot.  As 
1  r(‘call,  without  having  th(‘m  h(‘fore  me,  there*  is  a  eli (Terence 
between  those  s(‘ttlem(‘nt  she‘(‘ts  and  this  settlement  sheet  of 
$2.20.  At  the*  time  I  e*xamine*d  the*  papers  at  the  title  ce)m- 
])any,  I  think  1  saw  a  se‘ttle*me‘iit  shee*1  like*  this.  What  I 
am  curious  to  know  jiow  is  whie*h  is  the*  e-eirrect  eine.  Whert* 
elid  you  get  this,  .Mi*.  Fleharty/  Is  this  something  that  has 
come  from  the  title  cempiany  rece*ntly,  or  is  it  an  olel  pajier  ?” 

.Mr.  Fleharty:  “Where  elid  yeiu  get  that,  Mr.  (hirroll?” 

Mr.  Carroll:  “I  founel  it  geiing  through  the  other  papers. ” 

The  Spe‘e‘ial  .Maste*!*:  “It  is  not  a  matter  of  very  great 
conse(iue*nce‘,  e.\e'e‘pt  that  if  we  can  settle  it  without  treiuble*, 
1  weiuld  like  to  know  which  is  the  ce)ri*ect  euie.” 

.Mr.  Fl(‘hartv:  “1  weiulel  not  be  able  tei  sav,  without  re- 
ferring  to  the*  re*ce)i*d.” 

The*  Spe*e'ial  .Master:  “.Apparently,  the  note  was  made  for 
the  lot  in  accorelance  with  the  other  one* — the  original  note 
made  bv  .Moebs  anel  eneleirseel  bv  CAirroll;  that  it  shoulel  be 
ill  ae*corelance  with  the  ligures  on  the  other  settlement, 
$2,055.55,  as  I  recall.  AVell,  that  can  go  in.” 

(The  pa])(*r  referreel  to  was  thereupon  markeel  “Carroll 
E.xhibit  203.”)  The  following  are  notes  of  it: 
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''Xntcs  f>i  K.rJiihif  ('arroll  Xo.  ‘20.‘>. 

to  Fran(*t‘s(i.  ( ‘arroll  dated 
1182>  Ft*l).  ‘Jd,  lind,  (’as(‘  Xo.  20()S1),  cost  ot*  ])ro])crty  82, ()()() 
and  titl(‘ (‘o]ii])aiiy  cxix-iiscs  807. S.")  d(‘l)it(‘d  and  credits 
of  deposit  .87)0,  check  Jrl,‘>S4.1s,  taxes  J?22.d7,  Ralance  is 
setth* 

Ml-.  Fh‘hai-ty:  “Fnder  item  of  the  nnmiorandum  at¬ 
tached  to  the  .Master's  letter  of  Xovimiher  Sth,  it  r(*f(‘n-ed 
to  ‘slips  of  the  Carroll  Fleet ri(*  (’oinjiany  (*harLO*s  on  12th 
Stri'ct.'  At  a  ))revions  hearimr  tin*  master  made*  this  same 
re(pU‘st  and  sp(‘citically  calh*d  attentimi  to  the  it(‘m  of  dis¬ 
bursement  to  (’laimhton  West,  and  ask(‘d  for  vonch(‘i’s  as 
to  that  item  ])art icnlarly.  AVe  havi*  been  unable  to  locate 
such  a  V(»nch(‘r,  but  in  the  corr(*spondenc(‘  lil(‘s,  \V(‘  have 
run  aci'oss  a  h*tt(‘i‘ dated  .March  21st,  lidb,  addressed  to  .Mr. 
II.  Ii.  Carroll  fi'om  (’lamihton  AV(*<t,  and  it  mav  lx*  that 
the  sann*  is  of  some  inten'st  to  tin*  .Mast(*r. " 

(ddn*  pa])(*r  |•(*feri•ed  \i\  was  hen*  han(h*d  1(»  tin*  .Master, 
and  ii|)on  his  diri'ction  mark(*d  “Cai’roll  Fxhibit  204.") 

'rin*  followinir  is  a  cojiy  of  it  : 

“Coyn/  of  Exhibit  ('arrofl  X(o  204. 

“.March  21,  Iblb. 

“Air.  II.  li.  Carroll, 

714  12th  St.  X.  AV., 

Citv. 

Dear  Sh:  : 

Some  tiim*  airo  we  m(*t  on  tin*  street  and  voii  said  von 

•  • 

would  send  nn*  a  check  foi-  what  yon  thonirht  was  i-iylit  for 
])ayment  on  the  service*  I  n*ndered  yon — it  would  bt*  irr(*atly 
appr(*ciat(*d  at  this  t inn*— also  1  would  snu*ij:est  that  yon 
ir(*t  tin*  coppe*i*  coiit  ractor  to  linish  yonr  job  on  both  the  south 
and  north  ends  of  show  window  cornice — see  the  uetd  of 
an  archifat.' 

IIo])imj:  to  ln*ar  from  yon,  T  am, 

A'erv  trnlv  vonrs, 

CLAFCillTOX  AVFST.” 
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1184  ^Ir.  FK'liartv:  “The  ^Faster  also  called  for  the  ex- 

% 

tension  of  the  acconnt  of  the  Carroll  Electric  Com- 
])any  witli  Mrs.  Frances  (1.  (^arroll,  and  the  same  is  produced 
herewith.” 

(By  direction  of  the  Master,  the  j)aper  referred  to  was 
marked  “Carroll  Exhibit  Xo.  205.“) 

The  followiiii^  are  notes  of  it : 

“A’o/r,s‘  of  ExJdhif  Carroll  Xo.  205. 

Card  LediTcu*  sheet  a.i>:ainst  Frances  (J.  Carroll  without 
year  date. 

Fntia(‘s  are  all  of  amounls  only,  with  Jouiaial  or  other 
references  hy  dal(‘s.  Stai’t  with  balance  $(>12.14,  Dec*.  3,  end 
with  credit  Xov.  3)0  of  $057.00,  balancing-  there*  bein^  one 
int(‘rnu‘diat(*  credit  of  $18().S0. “ 

Mr.  Carusi:  “Did  you  oOVr  this  k‘tte]‘  in  evidence?  (re- 
feri’in.ir  to  Exhibit  204),  in  i‘(*spons(*  to  the  call?” 

Mr.  Fleliarty:  “1  simply  })rodnced  it  in  response  to  the 
call.  ” 

.Mi‘.  CaiMisi:  “Yes,  I  would  like  to  ask  Mr.  Carroll  a 
(im‘sti()n  about  this  lett(‘r.  Look  at  it,  Mr.  Carroll.” 

Mr.  Fleliarty:  “Are  you  referring  to  the  letter  from 
Clauij:hton  West?” 

Mr.  Carusi:  “Yes.” 

Odie  AYitness:  “Of  date  March  21st,  1910.” 

Bv  Mr.  Carusi: 

“(^).  Is  it  not  a  fact,  Mr.  Carroll,  that  the  check  for  which 
von  were  asked  was  for  servic(‘s  bv  Mr.  Claui^diton  West  on 
another  piece  of  pro})(‘rty  ?”  “A.  Xo.” 

“(j>.  Is  it  not  a  fact  that  he  had  done  work  for  you  on 
another  j)iec(*  of  propei’ty  in  which  Mr.  Moebs  was  inter¬ 
ested,  prior  to  the  date  of  this  letter,  March  21st, 

1185  1910?”  “A.  Xot  anv  work  that  1  recall.” 

“(J.  Well,  he  has  done  woi-k  for  you  on  other  prop¬ 
erty,  hasn’t  he?”  “A.  After  the  erection  of  that  build- 

•  )  ^  ? 
lll<r  ; 

“Q.  After  .March  21st,  1910?”  “A.  Yes.” 

“Q.  But  not  before?”  “A.  To  my  best  recollection,  not 
before.  ’  ’ 
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‘‘Q.  How  c'fMild  yon  (‘oi’titV  llint  ‘‘A.  Kxco})tin2;  of 
course  in  the  other  ])i’oj)<‘rties  that  are  in  this  case,  S  Street 
and  T  Street.*' 

Ves.  I  am  iKov  spi'akinir  f)f  |)i*o])erty  that  lias  no  con¬ 
nection  with  tliis  case  at  all.  paid  him  (‘ight  or  nine 

hnndr(*d  dollai’s  for  services  in  connection  with  some  prop- 

ertv.’"  “A.  Not  at  aiiv  time." 

•  • 

V(ni  have  not  em])loyed  him  at  all  in  coiiiu'ction  with 
other  ])ropert ies  "  “A.  I  said  that  I  had,  snl)se([nent  to 

the  erection  of  this  hnildiiiLT." 

Xow,  with  res])(‘ct  to  this  date'  of  ^larch  *Jlst,  ItllO, 
when  was  this  hnildinir  (*rect(‘d.'"  “A.  Von  mean  hy  that, 

whmi  it  was  stalled  or  wlnm  it  was  complet(‘d 

Xo.  I  am  tryiiiLT  to  lix  a  date,  Air.  Carroll." 

The  S])(*cial  Master:  “Let  ns  shortem  the  I’ecoi’d.  Mr. 
Carroll  has  testilii'd  that  th<‘V  had  an  o]M*iiiiiir  day  in  this 
bnildine:  on  March  Kith,  1!>K),  and  that  they  wert*  moviiiu; 
in  fnmi  tmi  davs  to  two  weeks  hi'foi-c*.  That  is  th(‘  record." 

“A.  Into  th(‘  front  part  of  tin*  hnildiiie:.  The  r(‘ar  part 

was  occupied  for  a  lomr  tim(‘  prior  thereto." 

118()  Th(‘  Special  Master:  “Ves,  into  tlu‘  new  Imilding. 

Anvthiim- morc‘,  .Mr.  Fh*hartv:  “Xo." 

•  *.  ^  ^  • 

I>y  the  Special  Mastc'r: 

“Q.  Let  me  ask  yon  this  ([lu'stion.  Inasmuch  as  my  call 
has  hemi  induced  hv  i*\'id(‘nc(.‘  in  tin*  ri*cord,  1  desire  to  ask 
Mr.  (’ari'oll  if  he,  as  a  witness,  adopts  the  statenumls  of  his 
coniis(‘l  in  tlK‘S(‘  letters.*"  “A.  Such  thiie^s  as  he  has  snh- 
mitt(*d  /" 

“(,).  Ves."  “A.  I  do." 

(I\ec.  lldh-llli:)  11(“  was  refm’red  to  his  pri'vions  t(‘sti- 
moiiy  that  he  Innl  paid  (d’f  the  loan  on  S  St  rend  hi*- 

fore  tlK‘  new  loan  was  madi*,  and  heinu-  told  it  was  his 
check  in  paynumt  cd*  that  loan  tlu‘  Master  had  called  foi-,  he 
was  asked  if  la*  had  any  pap(‘rs  or  record  which  wonld 
show  the  settlement  and  payiiK'iit  of  that  loan  and  the  mak- 
iiii*‘  of  tla*  ii(‘W  loan  for  .')()().  lie  s-iid  he  did  not  know 
that  anyone  had  i‘Ver  t(*stitied  to  the  fact  tla^re  was  a  check 
for  hnt  if  th(*ri*  was  such  a  ch(‘ck  of  his  or  Airs.  (*ar- 

roll's  la*  had  heeii  nnahle  to  locate*  it.  dda*  (piestion  beim*' 
reiieateel  was  objecteel  to  by  counsel  for  defendants  as  call- 
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ing  for  a  conclusion  by  tlie  witness  as  to  the  effect  of  cer¬ 
tain  ]iai^ers.  Asked  if  lie  ever  had  a  statement  from  the 
Washington  (iff  Permanent  r>nilding  Association  or  from 
any  title  company  sliowing  a  statement  as  to  the  disburse- 
iiUMit  of  the  $(),r)()()  loan;  he  said  he  never  to  the  best  of  his 
recolloction  had  such  a  statement  from  those  parties. 
Asked  who  actually  received  the  ])roceeds  of  the  new  loan; 
he  said  his  recollection  is  th(‘  $(),')()()  check  or  approximately 
that  was  ])assed  by  .Mr.  Macnlel  to  ^Irs.  Carroll  in 
1187  the  foi’mer's  otlicis  at  the  time  of  the  final  settle¬ 
ment,  wlum  he,  witiu'ss,  was  ])res(‘nt,  but  he  has 
been  unable  to  tind  anvthing  in  her  a(*connts  oi-  his  check 
books  with  the  Comniei*('ial  I>ank  concerning  it.  lie  has 
no  ]‘(*colh‘ction  of  what  slu*  did  with  the  chei'k.  Tlie  ])ro- 
ceeds  wioa*  nsod,  in  s!ibstanc(\  to  i-etire  the  old  loan.  He 
do(‘s  not  recall  as  to  th(‘  sin*i)lns.  II(‘  had  made  a  V(‘ry  ex- 
hanstivo  search  and  was  ntt(‘i-lv  nnabh*  to  tind  anvthing  in 
her  account  or  in  his  ch(‘ck  books  with  tin*  Comnuo'cial  Xa- 
tional  Hank  concerning  it.  lb*  had  rcMpicstcd  infoianation 
of  Mr.  Ma(‘d(*l  but  had  not  rccciv(‘d  it. 

(Pec.  1111-111.*):)  Tin*  Mastco*  ask(‘d  conns(*l  for  the  de¬ 
fendants  if  h(‘  i*e('alled  at  one  of  tin'  (‘ai’lim*  s(‘ssions  ])ro- 
dneing  a  not(‘,  dat(Ml  scum*  tinn*  in  Xov«‘mb(‘r  1917),  about 
which  the  delVndant  was  int(‘rrogated,  pm'])oi'ting  to  be  a 
note  in  ])aym(‘nt  i‘oi‘  th(‘  lOth  Slr(‘(‘t  lot,  and  afterwards 
’  withdi'awing  it  as  a  wi*ong  not(‘,  and  couns(‘l  stat(‘d  he  re¬ 
called  it.  'rh(‘  Mast(‘r  stat(‘d  that  was  tin*  note  he  called 
for  as  a  i*(‘n(‘wal  note*.  (*onnsel  i'(‘])li(‘d  that  In*  stat(‘d  at 
tin*  time  it  had  nothing  to  do  with  tin*  Kith  Str(*et  trans- 
action  and  tin*  Mast(‘r  agr(*ed  will  him.  Tin*  Master  re- 
])li(‘d  that  was  not  tin*  stat(*  of  tin*  I'eeoi'd.  Counsel  stated 
that  if  thei'i*  was  any  (|U(*stion  about  it  he  snp])os(*d  the 
note  could  be  locat(‘d  and  )»rodu('ed.  Tin*  Mastei' called  for 
it 

( I\(*e.  1 1  l.‘)-l  1 14  : )  'file  Masti*!*  called  to  the  att(*ntion  of 
the  witness  his  ])r(*vious  testimony  that  the  lai’ge  pencil 
])lan  of  12th  Str(*(‘t  t)rodu('(*d  by  Moebs  was  not  the  original 
])lan:  and  his  furth(*r  stat(‘m{*ut  that  wh(*n  In*  first  talked 
with  Mo(*bs  about  tin*  la'inodeling,  In*,  witn(*ss,  had  ])encil 
sk(*tcln*s  In*  had  made*  of  tin*  )»roposed  dev(‘lopment ;  and 
identifi(*d  those*  as  tin*  ou(*s  ealh‘d  foi’  and  which  witness 
now  said  he  could  not  ])roeluce.  His  counsel  said  he  under- 
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stood  tile  blaster  to  rider  to  tliose;  but  the  witness 
1188  maile  no  response. 

(li(*(*.  1114-1117:)  The  Master  identified  tlie  items 
refei*i*ed  to  in  Ids  call  for  the  sli])s  used  in  makiii"  up  the 
itinns  d4,  IW)  and  MS  in  Did'endants’  Kxldldt  Xo.  31.  His 
counsel  saiil  thev  must  hav(‘  had  some  office  record  from 
which  to  make  that  u]).  The  witness  said  the  Master 
want(‘d  tin*  mat(*rial  sli])s,  dray  tickets  and  ])ay  roll  tickets, 
and  that  Midlhenny  and  he  both  testified  those  things  had 
been  discai’di'd  a  lone'  time  ae,()  wlieii  tlu‘V  W(‘re  considered 
of  no  furthoi*  valiu‘,  and  tlu‘y  subsecpiently  made  a  very 
careful  search  and  liavi*  b(*en  unsuccessful  in  locating  them. 
Th(‘  Mast(‘r  asked  him  tlnm  In*  had  no  account  on  the  books 
of  tin*  ('arroll  FJcctric  ( ’o.  which  would  furnisli  the  de¬ 
tails  of  thosi*  thi'iM*  items;  and  he  said  no;  those  tickets  dis- 
cai'diMl  ar«‘  tie*  ones  which  r(*])rcscnt  tlu‘  diUails.  Asked 

l>v  his  counst'l  if  tliosc  tickets  would  ordinarilv  be  mitered 

•  • 

in  lump  oi-  detail;  and  la*  said  ordinarily  for  their  cus¬ 
tomers  th(‘V  ari*  entered  in  (hUail,  but  for  some  reason  here 
they  W(‘re  put  in  in  lump.  Ask(‘d  by  the  Master  where  they 
would  b(‘  (‘nt(*red  in  lump;  In*  said  in  the  job  account  pro- 
<luced  and  fil(‘<l  hen*.  Tin*  witin*ss  went  on  to  sav  that  l)e- 
feiidaiits  Xo.  .31  dees  not  repn*s(.*nt  the  cost  of  the  imiirove- 
iin‘nts.  Asked  what  in*  had  to  sav  as  to  cost  in  addition  to 
that  account,  he  r(*])li(*d  further  cost  would  be  reflected  by 
tin*  books,  which  has  not  lK*en  submitted.  Asked  “Which 
are  what.'*;  he  re])li(‘d:  “Which  have  not  lieeii  called  for 
and  not  submitted."  3'ln*  Master  said  “You  mean  the  con¬ 
tinuation  of  tin*  building  account;  and  he  replieil  “Yes.” 
'fin*  Mast(‘r  said  that  was  one  of  the  things  he  had  asked 
for  and  would  like  to  have  it.  His  counsel  said  that  would 
take*  sonn*  time  to  get  up,  he  supjiosed.  The  witness  said 
it  would  not  take  aiiv  tinn*  at  all.  Thev  could  get  it 
11S9  forthwith,  but  not  in  (h'tail.  Thev  could  onlv  give 
tin*  ledger  account,  'fin*  .Master  said  that  was  what 
In.  wantt‘d,  the  ledger  account  ;  would  the  witness  produce  it. 
He  answered.  Yes. 

(11 17-11  IS:)  'file  .Master  asked  him  to  produce  the 
voucher  check  book  of  the  t’arroll  Fleet ric  (.'ompany  for 
1917).  lie  asked  to  what  tin*  .Master  referred,  'fhe  Master 
c:d!ed  his  att(*ntion  to  his  testimonv  about  the  voucher 
check  book  of  the  (.'arroll  Flectric  Company,  in  which 
checks  were  drawn  in  duplicate,  and  requested  him  to  pro- 
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duco  it.  ITo  aiisworod  he  would  not  sav  records  tliat  far 
back  could  bo  ])roduced,  tliat  is  that  they  were  available. 
If  so  he  would  ])i‘oduce  them.  It  would  not  lie  coiiveuieut 
at  this  time,  foi*  the  reason  that  if  available  they  are  in 
storag’e.  The  Master  said  he  would  like  to  see  them. 

(’ouiisol  for  ])laiutiff  asked  if  a  time  could  not  be  fixed 
within  which  a  definite  answer  could  be  i*'otteu  as  to 
wluUher  tlu‘se  thiu<;’s  would  be  jirodiiced  or  not. 

The  witness  asked  if  the  .Master  wanted  all  the  check 
books  for  1910. 

Couiisol  for  defendants:  '‘There  will  be  a  lot  of  them, 
will  there  not,’” 

The  Witness:  “I  do  not  know.” 

The  Mastm*  said,  if  th(‘y  wtu’e  i*oini>’  to  be  voluminous, 
he  would  resti’ict  it.  lie  would  want  to  see  tin*  check  books 
from,  sav  th(‘  1st  (»f  June,  th(‘  last  7  months  of  the  vear. 

Tin*  witness  said  he  did  not  think  that  would  be  volumin¬ 
ous.” 

.M.  C'arnsi :  “Why  cannot  they  be  ])rodiiced  this  after¬ 
noon 

Th(‘  Spei'ial  Master:  “Mr.  Moebs  is  not  i^’oini*’  to  be 
here .’” 

1190  .Ml*.  Cai'iisi:  “Do  you  want  him’” 

^Ir.  Dent:  “Yes.  1  want  to  ask  him  a  ({uestion  or 

two.  ’  ’ 

Mr.  Carnsi:  “I  will  hav(‘  him  at  vonr  oftice  at  '1  o’clo(*k. 
i  want  to  .u*(*t  this  matter  clos(‘(l  np.” 

Mr.  Fleharty:  “1  stat(‘(l  som(‘  time  aiL**o  that  when  the 
^lastei*  i**ot  throu,i;h  with  his  (‘xamination  of  tin*  parties,  we 
would  want  to  put  .Mi*,  ('arroll  on  th(‘  stand  and  possibly 
examine  .Mr,  .Moebs,  but  we  would  not  be*  in  a  position  to 
do  that  until  th(‘  Master  d(‘linit(*lv  annouiK'cd  he  was 
throngh.” 

.Mr.  ('arnsi:  “Vfcll,  i^-enthmum,  I  do  not  want  to  cut  any- 
IxmIv  off,  but  I  ('ertainly  am  i^'oini;’  to  lx*  as  insistemt  as  1 
can  reasonably  b(‘  that  this  case  shonhl  y,()  on  now  and 
should  be  closed  up.  I  will  >nbordinate  any  en!;*aiL»*ements 
wliich  1  have,  unless  they  actually  are  court  en,i;a.i;*ements, 
to  jinishin^’  this  ease  up  as  soon  as  pos>ibl(‘.  ^h)U  (‘an  make 
vonr  (‘xaminations  as  loin**  as  vou  want.  I  think  th(‘v  should 

^  k  • 

be  started  soon.  This  casi*  has  been  p(‘ndin‘>-  for  live  years.” 

(Kec.  lllS-lll’O:)  The  .Master  continuing  his  examina¬ 
tion,  asked  the  witness  if  he  recalled  the  special  cash  ac- 
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count  or  suspense  nccoiint  lie  liad  in’oduced,  in  which  ^loebs 
was  (*liai\e(*<i  82,200  jiaynuaits  on  li’tli  Street.  Jlis  counsel 
interjeete<l  “A  special  cash  account.”  The  Master  said 
that  was  what  it  wa<  calhsl  hy  Mcllheiiny,  a  special  cash 
account*’  or  “>uspense  ac(*ount.”  d'he  witness  re})lied: 
“Xot  a  su>j>('nsi*  account.”  1I(‘  reealle(l  that.  Ilis  atten¬ 
tion  was  auain  callcMl  to  a  statennuit  in  his  answer  or  in  one 
of  his  answtM's  to  interro.u’atori(‘s,  that  there  was  a 
1101  “>]H‘(*ial  (*asli  account,”  li’ivini;*  the  iiupressioii  of  an 

account  >iuii!ai*  to  that  one  on  12th  StretO,  in  which 
th(*  tw(>  81.001)  ]taynients  to  Moehs  on  (J  Street  wer(‘  chari**ed, 
and  aI>o  to  his  ]*revions  tcstiinonv  that  he  thoim'ht  that  stat(‘- 
inent  was  n  mistake;  and  h(‘  was  asiuMi  if  tluuv  was  such 
an  account,  lie  i(‘plied,  \o.  'FIh*  Ma>t(‘r  luisundei’stood, 
«‘vi<lcntlv.  hccnu.-(‘  the  <)  Sti'cct  inattiu’s  were  not  writtmi 

•  V 

into  the  hook'j  of  the  (’oinpany.  'riu*  .Mastm*  said  lu*  did 

not  sa\'  mM‘es>ai‘il V  the  hooks  of  tin*  (’ai’roll  Kl(*ctric  (’o. ; 
»  • 

h(‘  would  !ik(‘  to  know  whether  tlnu'c*  was  or  was  not  such  an 
ai'count  cai‘ri(‘d  hy  anybody.  lU*  sai<l  he  was  (juiti*  c(‘rtain 

he  nev(‘r  >nni;(‘>ted  at  anv  time  that  anv  record  of  those 

*  ‘  «  • 

)»a.ym(‘nt>:  was  wrilt(Mi  into  tin"  hooks  of  tin"  (*om}»any.  He 
Would  imt  like  to  say  olVha.nd  that  there  was  or  thert*  was 

iK*!  anv  >uch  aciMUint  <'arric<l  hv  anvhodv.  1I(‘  was  a^^kiMl 

«  •  •  • 

to  a;;ain  look  at  his  aii-wci'  in  that  resjx'ct.  and  if  he  found 

thei'c  was  jjjiv  dillcreiice  in  fact  from  what  Ik*  had  alr(‘adv 

•  • 

testiii(‘d  to,  i)v  if  he  could  r(*<‘all  what  lu*  had  in  mind  in 
his  an>wcr,  to  let  tin*  Mastm*  know.  Ih*  answere<l.  yes. 
Jlis  counx‘1  sai<l  he  W(*uld  maki*  a  nu‘morandum  of  that. 

(  Ih*c.  1120-1121:)  It  is  triu*  mov,  as  wh(‘n  he  pia‘viously 
t(*>tirK*d.  that  there  has  been  no  actual  division  of  profits 
h(‘tw(*en  himself  and  Louis  I ).  (’arroll,  (*X(*(*pt  of  course 
aii’r(*(‘ahle  withdrawals  from  tinu*  to  time;  th(‘y  have  h(‘(‘n 
alIoW(‘d  to  a('cumulate. 

(lh*(*.  1121:)  !!(*  was  ;i>k(‘d  aaain  to  produci*  tlu*  record 
of  tlu*  r(‘paym(‘nt  hy  tlu*  (’ari’oll  12h*ctri(*  (’ompany  to  Mrs. 
(’arroll  of  the  tax(*s  on  12th  Str(‘(‘t  paid  hy  her,  and  his 
counsel  s.-Tul  he  had  that  clu*ck  aiul  produced  it  and  it  was 
iile<l  hy  tlu*  Ma<t(*r  and  mark(‘d  Kxhihit  (’ai*roll  Xo.  2()(), 
( ’oun-'cl  >tatiim’  it  ;jpiK‘ai’s  on  tlu*  invoi(*(*  ri‘,i’‘ister 
Jjn2  ]>aii'e  (if)  as  chariot*)!  to  tlu*  account  of  11.  I\.  (’arroll 
and  pau(*  101  ci-edit(*d  to  him  and  (‘hari'ed  to  “Xew 
P>uildini4’  l^xpense”  8h4().or).  The  following  are  notes  of 
it: 
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Xotcs  of  Exhibit  CorroU  Xo.  20(i. 

(('liO(*k  of  Carroll  Kloctrio  (\).) 

Fol).  14,  to  order  of  It.  R.  Carroll,  for  $()4G.05 
“Refund  Taxes  on  j)ro])erty  at  714  I’Jtli  Street  X.  W.  to 
f)  30  !(),’’  si.annd  by  II.  R.  Cain’oII  (leiUM’al  ?klanaj;er;  en¬ 
dorsed  “dejjosit  to  (‘r(‘dit  aeeonnt  of  Fi'anees  (J.  Carroll, 
II.  R.  Carroll,”  and  also  (nidoi’sed  bv  Mnnsev  Trust  Co. 

(Ree.  1 1*J1-1 1*J*J :)  Mrs.  Cai*roll  did  not  have  any  ac¬ 
count  in  the  ( 'oiiiniercial  National  I>ank  in  lier  own  name, 
as  he  r(‘called.  A.ske(l  if  tb(‘  onlv  banks  in  which  she  had 
accounts  were  the  Wasliinalon  Sontlunai,  M(‘r('liants  and 
Mnnsey  Tiaist,  li(‘  answioHMl,  lu‘  kn(‘w  she  had  ac'c'onnts  in 
those  hanks;  hut  he  did  not  know  that  those  were  the  only 
ones. 

(  Rec.  1 1-!*J-1  iLk') : )  Thc‘  Mastm*  a.u'ain  calh‘d  the  attention 
of  conns(‘l  for  tin*  d(*fendants  to  the  hdter  of  the  defendant 
to  th(‘  plaintiff  asking  a  I'enewal  of  the  10th  Street  note 
foi*  $‘_M2S.ll;  to  th(‘  coih‘etion  hank  hook  of  tin*  ('arroll 
Flectric  Coini)any  with  th(‘  Fianklin  National  Rank,  show- 
ini»’  note  of  Moehs,  d(*posit(Ml  Novianher  I-,  1915,  with  note 
on  mar.^’in  r(*tnrn(Ml  March  30,  1910,  and  stated  that  the 
Master’s  r(‘coll(‘('tion  was  that  this  was  tln‘  not(‘  orii»iiiallv 
produced  by  ('onnsel  and  tluai  withdrawn  with  th(‘  statement 
that  conns(*l  had  mad(‘  a  mistake  and  that  was  not  the  ]'i^i>ht 
note, 'that  eonnsi‘I  snhstMpnaitly  prodiUH'd  the  oia<.;inal  note  in 
payment  of  the  lot  ;  that  In*  would  take  this  note*  produced,  as 
it  was  nndonhtiMlly  a  laniewal  of  the  original  note; 
1 193  that  ( 'arroil  had  stat(Ml  in  his  ph‘adim;s  and  testimonv 
that  he  pai<l  that  not(‘,  and  th(‘  Mast(‘r  want(‘d  the 
note  to  see  if  it  would  fniaiish  (‘vidmua*  of  that  payment, 
as  he  linds  nothing’  in  the  ease  to  show  it  was  i)aid  by  Car- 
roll. 

Mr.  Fhhiai’ty:  “Mr.  Mo(‘hs  doevs  not  claim  Ik*  ])aid  it.” 

The  Witness:  “Yes.  Von  find  that  note*  charged  to  mv 
personal  a(*connt,  in  my  h*dg’(‘r  a(‘(‘onnt  whi('h  yon  have.” 

Tin*  Special  Mast(‘r:  “Whethei-  it  is  in  that  account  or 
not  I  do  not  know.  Von  know  I  have  int(‘rrog’ated  yon,  ^Ii-. 
Carroll,  about  tin*  charge  against  yon,  about  November  of 
1915,  or  about  ( Ictoher  of  1915,  in  yonr  ])ersonal  account  of 
an  item  that  was  something  less  than  that  amount — some- 
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tliinii-  k‘.>s  tlinii  t v-oik*  dollai’s,  wliilc  tliat  is  a 

little  t\veiity-()iu‘  liundi'cd  dollars, — which  had  a  ])eiK*il 

notation  on  tin*  'renth  Sti-(‘(*t  and  was  inai'k(*d  “sj)i*(*ial  ac¬ 
count,"  and  v(ni  could  not  uivi*  me  anv  inronnation  ahoiit 
“s|K‘eial  aeconnt."  Wdiat  1  really  want  to  know  is  when 
ainl  in  what  amount  the  d'enth  Strec't  note*  was  paid  hy  \a)n, 
and  1  have  a^k(‘d  Tor  this  noti*  in  tin*  in'oci*ss  ol'  trac'ini;*  the 
transaction  down.  I  have  so  l*ar  traced  the  transaction 
down  to  that  note." 

The  Witn(‘ss:  “1  do  not  know  the  time,  hnt  1  do  know 
this  ])ositively,  and  will  testify  to  it,  that  1  paid  every  dol¬ 
lar  ol*  it." 

d'he  Special  Master:  “1  have  no  donht  ot*  that,  but  1 
want  tin*  evidenct*  ot*  it." 

ddn*  \Vitn(*ss:  “Ibit  I  think  that  is  i*ellecti‘d  in  my  pres¬ 
ent  account  whi(*h  has  h(‘(*n  tnrin‘d  oV(‘i-  to  von." 

ddn*  Spi'cial  Mastei*:  “1  had  supposed  that  tln‘y  charu'cd 
aeainst  von  in  vonr  ai*connl  that  note*,  hnt  von  were  not 
williim'  to  say  that  that  was  the  'Fi'iith  Str(‘et  trans- 
lltM  action,  ainl  yon  did  not  know  anythin^,-  about  this 
special  account  that  it  i-el'erred  to.  so  I  do  not  know." 

ddic  Witness :  “1  do  not  I'enn'inher  tin*  s])(*cial  account 
i-et*(‘i-ence.  1  do  not  know  ol*  anv  sncli  account  that  it  conld 
i;et  into." 

d’ln*  Special  Masti'r:  **lt  was  so  entered  on  yonr  ])er- 
sonal  account,  ainl  that  is  all  1  know  about  it,  but  it*  yon 
can  ]»i‘odnc(*  tin*  last  'renth  Str«‘('t  noti*  showing’  its  jiay- 
nu'iit,  that  is  what  1  want.  Xow,  at  tin*  ])resent  time,  the 
last  d\‘nth  Slr(‘(*t  note*  which  1  havi*  rel*(*i‘r(*d  to  a])pears  to 
have*  been  returned  to  tin*  Carroll  lM(*cli'ic  Company  from 
its  ('olh‘cti<m  account  in  tin*  Franklin  Xational  Ihink,  and 
that  is  tin*  last  tracing-  1  have  (*f  that  note*." 

.Mr.  Fleharty:  “lu‘tnrned  to  tin*  Carroll  Flectric  Com¬ 
ically  without  cr(*dit inii’.  yon  nn'an,  their  ac(‘onnt /" 

Tlu*  S])(*cial  Mastt*r:  “Von  know  how  tln*y  do  on  col¬ 
lection  ac'coiints?" 

^Ir.  Fh‘harty:  “Ves." 

ddn*  Sp(‘cial  Mast(*r:  “It  is  (‘nt(‘red  in  the  (*olh*ction  ac- 
count  of  tin*  Franklin  Xational  Hank  on  tin*  date  which  1 
have  eiv(*n  von.  and  on  the  niaruin  is  niark(*d  “I\(*tiirned 

I  •  * 

^larch  doth,  litltJ,"  and  that  is  tin*  colh*ction  account  of 
the  Carroll  Flectric  Company." 


II.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


895 


51  r.  Floliarty:  “In  otlior  words,  5[oobs  did  not  pay  it?” 

The  Special  blaster:  “It  is  not  a  (inestion  of  whether 
5roc*l)s  i)aid  it  or  not.  Moc'hs  do(‘s  not  claim  to  have  paid 
it.  It  is  a  (pi(‘stion  of  who  paid  it  and  wlien  it  was  paid.” 

Mr.  ('arnsi:  “Or  wlu‘tlu‘r  it  was  ever  j)aid,  so  far  as  the 
record  shows.” 

1195  Mr.  Fleharty:  “I  will  ^-nai'anti'e  that  it  was  ])aid, 
or  somehodv  wonld  hav(‘  holh*red  if  it  was  not.” 

5lr.  Oarusi:  “Yes,  hut  there  is  no  evidence  of  it.” 

Wheren])on,  at  the  continuation  of  this  session,  ad¬ 
journed  for  reci‘ss,  and  resnnuul  at  tin*  oflice  of  the  S])ecial 
blaster,  John  P.  Story,  Jr.,  was  called  as  a  witness  for  and 
on  behalf  of  ])laintiff,  and  liavim;-  be(*n  lirst  tluly  sworn, 
was  exainiiu'd  and  testili(*d  as  follows: 

(1\(‘C.  lll?()-7:)  51 1'.  Oarnsi:  “1  will  stat(‘  for  the  record 
that,  in  conphiance  with  th(‘  rcMjnest  r(‘ceiv(*d  from  the  51as- 
ter,  I  hav(‘  produced  51  r.  Story  luo'c^  to  answm*  such  ([iies- 
tions  conc(‘i‘ninn‘  the  subject  as  tlu'  51asl(‘r  may  ca]'(‘  to  ]>ro- 
])onnd  to  him.” 

5Ii*.  Fasby-Smith:  “1  wish  to  in(jnii‘(\  in  ordtn*  that  T  may 
if  m‘('c‘ssary  mak(‘  ])j‘o])(*i‘  obj(‘(*t ions,  wIh'IIkm’  or  not  this 

testimonv  of  51  r.  Store's,  which  1  understand  bv  r(‘f(‘rence 

•  •  • 

to  the  letter  is  conc(‘rninii-  tin'  I'cntal  valin*  of  714  'fwolfth 
Street,  is  beim*'  adduced  bv  the  ])laintilT  or  bv  th(‘  Si)ecial 
51  aster.” 

5Ii\  Dent:  “It  is  not  Ixnnu*  addnc(‘d  by  th(‘  Spt'cial  5Ias- 
ter,  I  have  writtem  an  idmitical  hdtin*  to  both  of  the  counsel, 
in  which  I  have  said  that  1  d(‘sir(‘d  some  (‘vichmee  on 
119()  this  ])oint.  I  nndm’stand  that  coims(*l  foi-  tin*  plain¬ 
tiff  has  produced  51  r.  Story  as  a  witiu'ss  on  that 
point.  ” 

5Ir.  Fasby-Smith:  “TakinL*’  that  statenu'nt,  tlnm,  to  mean 
that  the  witn(‘ss  is  })rodnc(‘d  ainl  his  e\'i(h*iu‘(‘  is  t(>  be  ad¬ 
duced  on  behalf  of  the  ])laintiff,  1  obj(‘ct  to  any  such  testi¬ 
mony,  first,  on  the  .i;-ronnd  that  the  ])laintilf  has  (‘lected  to 
rely  upon  and  has  att(‘m])ted  to  prove*  an  (‘Xjere'ss  a^reit*- 
ment  as  to  I'cnts;  secondly,  on  tin*  li-round  that  the  plaintiff 
lon£>’  since*  has  clos(*d  his  case  and  so  have*  the  (h‘f(*ndants, 
and  that  for  both  r(*asons  the  evid(‘nce  is  inconu)(*tent  and 
improper.” 
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^Ir.  Deni:  “AVliicli  I  oviTrulc.  T  think  yon  had 

y\v.  Cai'iisi,  cxaniiiu*  Mr.  Slorv  vonrselt'." 

Ml*,  (’a nisi:  “All  riuhl.  AVill  tin*  litnitlonuMi  on  the  other 
side  eoneede  the  (inalitieations  oi‘  th(‘  witness  to  ex])ress  an 
opinion  as  to  rental  values  on  this  property?” 


Mr.  Kashy-Sniith  :  “Ot*  (*onrs(‘,  I  a.urt‘(‘  that  his  (pialiti- 
ealions  ari* — not  as  to  this  identical  projxo’ty,  until  he  has 
(jiialilied  hinis(*lt'.  ()t*conrs(‘,  I  admit  his  qiialitications  ^eii- 
erallv.” 


Wherinijion  the  witness  was  examiiUHl  hy  counsel  for  the 
plaint  iff,  and  t(‘stilied  as  follows: 

1197  ( I?(‘c.  ll’J7-9:)  At  th(‘  r(‘(piest  of  Mr.  Moehs  he  ex¬ 

amined  prop(*rty  714-'rw(‘lfth  Str(‘et,  X.  \V. — what 
he  nndm’stood  was  an  adjoining’  ston^  at  one  tinu*  also,  tin* 
whole  hiiildinu'  ap])roximat(‘ly  40  ft.  front. 


Mr.  Carnsi: 

“(J.  Stat<‘  if  yon  ph*ase  how  niiich  of  an  examination 

von  made?”  ‘A.  “1  went  down  and  look(‘d  in  tin*  hnildimi", 

•  * 

and  lnoke<l  around  tin*  ontsich*  of  it,  and  ^ot  a  clear  (‘iioiinh 
conception  of  tin*  hnildinLi*  to  form  my  jndi4nn‘nt,  satis¬ 
factory  to  me,  as  to  its  r(*ntal  valin*.” 

As  of  lino,  a  tinn*  ]>rior  to  laret*  incn'ase  in  r(*tits.  In* 
ti,Linr(*d  tin*  hiiildiiie-  as  a  whoh*  worth  ^(JoOO.OO  to  irOtMM)  a 
vear.  Ih*  understood  that  at  that  tinn*  then*  W(*r(*  two 
stor(*s,  tin*  front  heiim-  divided  hy  n  ."lO  ft.  (h*]>th  on  tin* 
north  for  om*  ston*,  which  In*  estiniat(*d  had  a  rental  value 
of  ^lonO.OI) ;  tin*  south  half  of  tin*  front  In*  (*stimal(*d  had 
I’eiital  valin*  of  anotln*!*  81 7)00. (M) ;  mid  tin*  (*ntir(*  i*(*ar  an 
estimat(*d  vahn*  of  8 lot )().()(),  inakine*  a  total  of  84o(H ).()() 
uronnd  lloor  r(*ntal;  and  tin*  two  npp(*i*  llooi*s,  havini;*  an 
area  of  apjn'oximately  StitXt  ft.  had  a  i*(*ntal  valin*  of  81^0 
])er  month  (*ach,  a  total  of  8-401)  p(*i*  y(*ar  for  tin*  two  n]))n*r 
floors  and  84oOO.OO  for  the  two  low(*r  floors :  and  takinu* 
that  as  a  whoh*  proposition,  8ho00.00  would  hi*  a  fair  r(*ntal 
valin*  as  ot*  1!)1(>.  In  11)17  r(*ntals  had  incr(*as(*d  ])e]*ha])s 
over  the  (*ntire  V(*ar  an  averae*(*  of  10' f  :  and  in  lOlS  thev 
had  incr(*ased  an  averaee  thi’oimlnnit  the  city  of  -O'd. 
Twenty  jier  cent  of  the  11)17  I'eiitals:  in  IDID  there  was  an¬ 
other  increase  of  ahont  lO/i  ;  makim;*  a  total  in  11)11),  ])roh- 
ably  conservatively  speaking*  of  dOVi  of  the  rental  of  191ti, 
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This  is  probably  an  unJer-statomcnt  rather  than  an  over¬ 
statement.  Kentals  have  continued  in  that  neighborhood 
at  about  that  ligure,  but  have  increased  ip)  to  tlie  present 
time — I  should  ligure  that  building  todav  as  a  rental 

1198  i)r()position  is  worth  $9,01 )().()()  a  year. 

11  is  estimate  was  made  as  a  result  of  his  observa¬ 
tions  of  the  ])rop(‘rty,  and  in  191(),  that  t)art  of  Tith  Street 
was  verv  well  thought  of.  It  was  fairlv  active  and  a 
modern  new  building. 

Cross-examination  bv  counsel  for  defendants: 

% 

(Rec.  ll-9-d(i:)  The  front  half  of  front  portion  of  the 
building,  is  a  modern  new  building,  llis  understanding 
that  in  191G  the  lirst  floor  of  the  building  was  divided  into 
two  stores,  was  gotten  from  ^Ir.  iMoebs.  This  would  not 
affect  his  estimate  of  tlu'  valuation  of  approximately  of 
$4, boo  for  the  ground  floor,  (lot  my  uiKhu'standing  from 
Mr.  Mo(*bs  mav  be  .40  davs  ago.  At  the  time  he  made  his 
estimati*  Ik*  had  no  knowh‘dg(‘  of  tin*  cost  of  the  building. 
In  fixing  I’c'asonabh*  valiu*,  of  r(‘ntals  he  did  not  take  into 
consi(h‘rat ion  tin*  ('ost  of  tin*  ])ro]K‘rty.  I  fix  my  idea  of 
i*entals  on  what  tin*  tenant  will  pay."  Was  (piite  familiar 
with  rental  valn(‘s  on  12th  Sti*e(‘t  bctw(‘(*n  (1  tS:  11  Streets 
in  Ifflb;  had  r(‘pres(*nt(‘d  sonn*  12th  Street  ])i*o]K*rti(‘s.  Did 
not  r(‘pres(‘nt  the  Donbleday-I lill  Com])any  building  in 
that  block;  does  not  know  what  it  rents  for  now  or  what  it 

rented  for  in  191f).  Ask(‘d  if  he  knows  what  anv  other 

* 

buildings  in  that  block  I’ented  for  in  191  (I;  lu^  said  Yes,  lie 
repr(*s(‘nted  the  northeast  cornier  of  r2th  (i  occipiied  by 
Fnrst.  Had  re])resented  that  corner  for  a  nnmbei’  of  years. 
II(‘  was  familiar  with  tin*  r(*ntal  valiu*  of  the  building  now 
occn])i(‘d  by  l)r(*wood  on  12th  Street  b(*tw(‘en  F  and  (1. 

“(j).  What  was  the  nortlu'ast  conn*!*  of  12th  k  (1,  occnjiied 
by  Fnrst  iJc  Company,  r(‘nted  for  in  191().^"  “A.  I  would 

pr(‘f(‘r  not  to  t(*ll  that  nnh‘ss  1  had  to.  It  was  confidential.” 

“(J.  How  much  of  the  building  was  occn])i«‘d  by  Fnrst  & 
Co.”’  “A.  The  (‘lit in*  building." 

How  large  is  the  building,  about?”  “A. 

1199  1,900  f(*c*t." 

“(,).  On  each  floor?”  “A.  Xo.  The  lot  is  1,900 
feet,  1,900  f(*et  on  the  ground  floor,  and  1  assume  1,200  feet 
on  the  three*  u])])er  floors.” 

57 — 444ba 
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“Q.  Tli(‘i’(*  arc  four  (loors,  tlicii,  to  that  ])uihlin;4’ ?”  ‘‘A. 
To  that  huihliiii;’.  It  is  an  ohl  n'sideiicc  above  the  first 
floor.” 

“Q.  Was  Furst  tlio  tenant  for  the  entire  ])nildin^’?” 
“A.  lie  was  tin*  tenant  for  the  entire  l)nildi]m'.” 

V 

“.Mr.  Fas]»y-Sinitli :  I  insist  on  an  asnwer  to  the  (iucs- 
tion  as  to  tin*  r(*ntal  of  that  bnildinn-  in 

“'file  Sjieeial  Mast(‘r:  Was  it  a  matter  of  lease 

“The  witiu'ss  said  it  was  not  a  recorded  lease,  tliat  he 
r(*presented  tin*  owner  and  the  lease  was  orii^-inally  made 
nearlv  lo  vears  aiio;  tlie  lease  lieini;’  a  continuation  at  dif- 
ferent  rentals." 

“The  Special  blaster:  I  do  not  think  1  have  a  right  to 
compel  him  to  answer  that." 

“^Ir.  Fasbv-Smith:  I  shall  reserve  a  motion  to  strike 

» 

out  his  testimonv." 

* 

The  building  occupied  by  IM’ewood  contained,  from  his 
memory,  less  than  d,()()0  s(j.  ft.  The  entire  building  has 
been  occn])i(*d  by  firewood  not  t*xce(‘ding  b  months.  Has 
knowh*dge  of  tin*  iH*ntal  value  of  this  ])ro])(*rty  in  191(1;  he 
was  infornn*d  that  that  entire*  building  n*nt(*d  at  $S,()()0  in 
191(),  including  all  the  stor(‘s;  at  the  ])resent  time  corner 
j)ro])erti(*s  at  lllth  ck  (J  of  course  are  worth  more*,  both  as  to 
value  of  the  prope*rty  itse*lf  and  its  re*ntal  value,  than  ])rop- 
erties  inside*  the*  bloe*k,  r(*lative‘lv  foot  foi*  foot. 

“(>.  Fre)m  yonr  e*xperience,  what  do  you  consieler 
120(1  a  fair  return  from  rentals  on  business  pre)])ertie*s, 
baseel  n])e)n  the  amount  of  cost  to  the*  owner?"  “A. 
As  e)f  te)elay?" 

“Q.  First  as  of  linO  and  as  of  the  ])resent  time."  “A. 
In  191()  I  would  regal'd  ()' <  as  a  fair  rate*  of  return  on  that 
class  of  ])ro])erty  which  we*  are*  ne)w  elisenssing. 

The*  Spe'e'ial  .Maste*r:  Xet  eer  greess." 

“(j).  Xe*t  e)r  gross".  “A.  Xh*t." 

“(T  Xet."  “A.  Yes.  I  shoulel  tigure  teeelav  was 

a  fair  re*tnrn." 

“(,).  On  the*  ae'tual  investme*nt. "  “A.  X"et.  I  sheiulel 

calculate  that  T'i  ne‘t  would  give*  the*  value  e>f  the  pre)])- 
ertv." 

“(1.  Will  you  state,  ])lease* - "  “A.  I  want  te)  make  a 

elistine-t ion.  Fob  Fasby-Smith,  between  cost  anel  value*." 

“O.  Xe)w,  I  am  asking  von  as  to  the  cost.  I  am  asking 
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vou  as  to  the  amount  of  the  investment — tlie  cost  of  the 
owner.  Does  voiir  answer  stand  for  that.”  “A.  Well,  if 
you  will  ask  the  (iuestion  again.” 

The  (luestioii  was  read  as  follows;” 

“Q.  From  your  (‘Xi)erience,  what  do  you  consider  a  fair 
return  from  rentals  on  business  properties,  ])ased  upon 
the  amount  of  cost  to  tlie  owiK'r.”  “A.  Fight  ])er  cent  net, 
provided  the  ])roperty  is  in  a  location  that  shows  j)roper 
or  probable  enhancenuMit  in  value — seven  per  cent,  not 
eight  per  cent — seven.” 

“(J.  You  considei*,  then,  that  there  is  that  much  dif- 
fennice  between  the  value  of  a  property  and  the  cost 
1201  to  the  ])urchaser. ”  “A.  I  do  not  consider  that  there 
must  necessarilv  bo  anv  difference  in  values,  in  cost. 
I  make  the  distinction.  To  make  it  a  little  bit  clearer,  two 
properties  adjoining  may  cost — similar  pro]:)erties  adjoin¬ 
ing  may  cost  a  consi(h*rable  dirfereiice,  owing  to  the  dif¬ 
ference  in  valiu‘  at  which  tin*  lots  could  be  ])urchased,  but 
that  wotihl  mak(‘  no  dil‘fer(‘nc(‘  in  the  rental  values  or  no 
dilT(‘r(‘nce  in  tin*  r(‘al  values.” 

“Q.  Does  not  mark(‘t  value  fix  the  value  of  })roperty 
actual  sales'”  ‘‘A.  Xot  to  mv  mind  at  all.” 

”Q.  It  does  of  course  fix  the  amount  invested?”  “A.  It 

does  ves.” 

% 

In  (list iimuishing  Ix'twecni  gross  and  n(‘t  rents,  he  would 
deduct  taxes,  (h‘])r(‘eiat ion,  and  insuraiu'c  b(‘canse  in  such 
leases  as  they  mak(‘  th(*y  r(Mjuii*e  the  tenant  to  maintain  the 
building  on  a  building  of  the  character  of  714  12th  Street 
he  ligures  IS'  a  year  de])reciation  on  the  cost  of  the  build¬ 
ing,  not  including  the  cost  of  the  gi'ound;  A  normal  cost 
and  not  an  extravagant  cost  of  today.  Tie  makes  no  de¬ 
duction  foi'  r(‘))airs;  th(‘ir  h'ase^/  ])i’ovided  that  tcniants  shall 
mak(‘  all  I’cpaii’s  and  maintenanc(‘. 

Assume  that  a  pro])(‘i*ty  has  been  ])ui’chas(Ml  by  a 
p(‘rson  for  ;r2(),t!()().(K),  that  it  has  on  it  a  mortgage  for  $10,- 
000.00  at  six  ])er  c(‘nt. — ])lease  state,  in  ari‘iving  at  the  net 
rental  to  the  own(‘r,  how  you  would  tigure  tin*  deductions 
expressly  stating  whether  or  not  you  would  deduct  the  in- 
ter(‘st  ])aid  on  that  mortgage?”  “A.  You  have  not  stated 
the  value  of  the  im])rovements.” 

“Q.  I  state  that  the  entire  ])roperty  cost  the  owner  $20,- 
000  00,  and  it  is  subject  to  a  mortgage  of  $10,000.00 


000 
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1202  ])eariiii;*  six  per  cent — liow  would  yon  fi^niro  tlic  net 
rental  on  that  property/’’  “A.  I  cannot  fii^’iire  it 
until  yon  state  the  valiu*  oT  tlie  iinprovenunits." 

“Q.  Assninine:  that,  tluni — if  yon  cannot  answer  that 

(piestion - ”  “A.  ( lnter])osin<r.)  I  can  answer  it  if  yon 

will  state  the  value  of  the  inii)roveinents.” 

“Q.  { ( ’ontinninir :)  That  a  i)ro])(‘rty  cost  already  erected, 
was  sold  to  a  ])nrchaser  as  a  completed  business  bnildin^ 
for  5f20,00().00,  snbject  to  a  inortiray^e  of  $10, 000. 00,  bearing 
six  ])er  cent,  interi^st,  wonld  yon  then  ex])i‘ess  any  o])inion  as 
to  how  you  wonld  ai’rive  at  the  lud  rental  value/”  “A.  I 
wonld  arrive  at  the  net  rental  value  bv  calcnlatini!: — as  of 
todav,  do  von  mean/” 

“().  As  of  anv  tim(‘.”  “A.  As  of  todav,  1  wonhl  liirnre 

that  tin'  money  shonld  bi-im^  net  sevcm  ])er  cent,  and  on 
$20,000.00  cost,  I  should  liirnre  $1,400.00  as  the  first  item  of 
cost,  and  I  shonld  add  to  that  the  taxi‘s,  and  I  shonld  add 
to  that  one  ])er  emit  of  th(‘  valiu*  of  the  bnildiiiLi’,  and  1  shonld 
add  to  that  thi‘  insnranc(‘  and  that  ia*snlt  wonhl  be  what  1 
shonld  call  seven  ))ei*  cent,  net  on  th(‘  inv(‘stment.  That, 
however,  does  not  lix  tin*  rental  value  in  my  mind.” 


Kedirect  examination : 

(b*ec.  1 1.‘’>()-1 1/17 :)  Has  not  looked  at  the  Brewood  ])ro])- 

ertv  foi*  (1  nnniths  carefnllv.  11  is  recollection  is  it  is  28  and 

•  • 

a  fraction  fi‘(‘t  front  by  So  ft.  d(‘i‘j),  ;^’ronnd  lloor  store  with 
three  lloors,  lofts,  above,  located  on  the  east  sitle  of  12th 
Street  between  F  and  (1. 


1203  (I\ec.  1137-40:)  Fxamined  by  the  Master: 

In  arrivinu-  at  tin*  valuation  of  business  jiroperty,  h(‘  takes 
into  consideration  tin*  rtmtals  onlv  to  a  small  extent.  “The 
rental  value  is  the  thinu’  n])on  which  I  place  the  valuation.” 

“Q.  If  voii  had  a  m‘W  bnildinu’,  such  as  Fob  Fasbv-Smith 
has  asked  vou  aluiut,  in  vonr  charu't*,  and  were  nn(h‘rtakinLC 
to  neu’otiate  a  h*as(‘,  with  those  facts  b(‘fore  yon,  how  would 

vou  arrive  at  vour  rental  valin*/”  “A.  I  would  trv  to  ob- 

•  •  • 

tain  all  that  the  trafhc  would  bear,  Mr.  Dent.  I  certainlv 
would  not  rent  it  for  h‘ss  than  I  could  u(*t  for  it.” 

But  ill  determinini;  what  tin*  trallic  would  bear,  you 
would  have  in  your  own  mind  some - ”  “A.  (Interpos¬ 

ing.)  — delinite  ideas  as  to  sup})ly  and  demand.” 
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“Q.  Sup])ly  and  domaiul  “A.  Yes.” 

“Q.  And  you  would  treat  cacli  property  as  an  individual 
transaction,  as  a  matter  ot*  fact?”  “A.  Ahsolutelv.” 

‘‘Q.  In  niy  ex])erience,  limited  as  it  may  be — my  legal 
experience — 1  had  understood  that  one  of  the  elements  con¬ 
sidered  in  arriving  at  the  valuation  of  property  is  the 
amount  of  rental.”  “A.  Exactlv.” 

ft 

And  that  is  what  1  had  in  mind.  Is  your  valuation 
reached  by  considering  the  rental,  or  is  your  rental  reached 
by  considei'ing  the  valuation?”  “A.  1  have  testified  that 
my  valuation  is  fixed  by  considering  the  rental,  and  I  am 
speaking  of  the  cost  of  the  j)ro])erty  that  is  suitably  devel¬ 
oped  to  th(‘  locality.” 

It  is  the  invariable  custom  in  respect  of  business 
1204  ])i-o])(‘rties  the  usual  ])ro])ortion  between  gross  and 
n(‘t  returns  is  a  difference  of  from  1  fg  to  2%  betweeii 
gi*oss  and  net.  There  was  a  dil'ference  in  1910  and  there  is 
now  a  diffei’ence  in  valu(‘s  of  ])roperty  on  12th  Sti*eet  as 
between  the  two  s(piares  from  V  to  (i  and  (J  to  II;  a  differ¬ 
ence  of  at  least  'X)-l/\V/(  in  favor  of  the  s(juare  betwen  G 
and  F.  It  is  moi-e  valuabl(‘  between  F  and  G.  In  examining 
this  ])roperty  he  looked  at  the  warehouse  in  the  rear.  The 
fact  that  the  noi1h  store  would  have  no  communication  with 
the  rest  of  the  building  would  not  affect  his  estimate,  which 
was  based  on  tliat  condition.  Outside  of  the  ])roperties  he 
has  testified  to  lu‘  was  familiar  in  191()  with  the  values  and 
rental  valiums  of  ])roj)ert i(‘s  on  the  west  side  of  12lh  between 
F  and  G,  but  knew  of  no  specific  ])roperties  between  G  and  II. 


Redirect : 

(Rec.  1I41 :)  In  fixing  his  opinion  as  to  rental  values  ho 
meant  by  his  testimony  what  he  would  exj)ect  to  be  able  to 
get,  not  what  he  asked. 


Recross : 

(Rec.  1141-1142 :)  Asked  if  the  custom  he  testified  to  as 
to  re})airs  was  such  that  if  a  lease  was  silent  on  the  subject 
of  re])airs  tie*  tenant  would  be  required  to  make  them,  he 
said  that  was  his  })ractice  and,  as  he  understood  it,  also  the 
law.  Ilis  expi'rience  in  business  ])roperties  was  that  the 
tenant  make  all  repairs.  It  is  not  in  most  leases  of  busi¬ 
ness  properties  provided  that  the  tenant  shall  make  all  re- 
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pairs  except  as  to  llie  roof,  lieatiiii!:  apparatus,  etc.,  aiul  as 

to  tliein  the  landlord  should  inak(‘  them.  He  should  sav 

• 

tlial  he  examined  his  ])ro])(‘rty  at  tin*  I’ecjuest  of  Mr.  Moebs 

more  than  thii'tv  da  vs  and  not  as  much  as  fortv-tive  da  vs 

•  •  •  • 

aico.  Mr.  Mo(‘bs  did  not  accompany  him  to  the  ])remises, 
oulv  to  12th  Str(*et.  He  understood  from  Mr.  (hirusi  at  that 
time  he  would  probably  b(‘  re(|uest(‘d  to  t(‘stify  as  to  rmital 
valm‘. 

1200  (Kec.  1 1 : )  Session  had  Decembm*  7,  1921 
called  by  Master  as  per  his  letter  as  follows: 

“Washiu<rtou,  H.  C.  November  29,  1921. 

“Col.  Jam(‘s  S.  p]asby-8mith, 

“Woodward  Ibiildimr, 

“ Washiuirtou,  I).  C. 

“]\rv  Dear  Colonel: 

“1  coutirm  my  V(*i'b;d  re<jm*st  of  your  associate,  Mr. 
Fleharty,  this  moruiuir  that  you  will  ]>l(‘as(‘  havt*  at  thr  h(*ai*- 
iiiir  in  the  case  of  Mo(*bs  airaiiist  (hiri*oll  on  Fridav  u(‘xt  in 
addition  to  the  voucIum*  Cluu-ks  and  aiiythiuir  I'lse  the  rec()rds 
of  the  last  heariuir  may  show,  the  oriijfiual  checks  oi*  stubs 
in  li(*ii  th(‘i-(‘of  for  the  Franklin  Hank  account  of  the*  Cai*i-ol! 
Flecti'ic  Company  dni'inir  the  y(‘ar  1917);  jdso  tin*  oriirinal 
])art nm’shi])  au'icMumnit  ns(*d  at  the  last  heai’inir;  also  that 
yon  will  hav(‘  ])res(*nt  for  examination  the  bookk(‘(‘p(‘r,  .Mr. 
^rcllhenny  and  Lewis  Carroll. 

“V(‘rv  trulv  votirs,  “LOUIS  A.  DFN'r.” 

“Mr.  (Miarles  F.  (’arnsi,  November  211,  1!)2L 

818  IMth  Street  N.  W., 

WashiiiL^ton,  1).  C. 

“^Iv  Dear  Mr.  Carlsi: 

“Please  hav(‘  at  the  hearinir  on  Friday  n(*xt  Mr.  .Moebs 
in  oi’der  that  1  mav  interroi^ate  him.  1  also  desire*  that  von 
will  from  the  books  of  Williams  and  Allen,  or  from  your 
own  oriirinal  i’i*cei])t  of  their  bill,  ])rodiice‘  evidence  of  tin* 
makinir  of  the  photo-lithographs  originally  made  for 

12()()  von  in  the  case  and  which  1  have.  1  desire  that  evi- 

* 

deuce  as  well  as  to  have  the  photograi)hs  ])iit  into  the 
evidence. 

“Verv  trulv  vours,  “LOUIS  A.  DENT.’’ 
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Mr.  Dent:  “Do  vou  want  to  make  aiiv  notation  on  the 
record,  (V)l.  Kas])y-Sniitli,  in  response  to  the  letter?” 

i\Ir.  Masl)y-Smith :  “Mr.  Harry  K.  Carroll  is  present  in 
response  to  the  iXMpiest :  Mr.  Louis  D.  Carroll  is  not  pres¬ 
ent,  and  states  that  while  he  will  not  insist  upon  being 
served  with  a  sub]i(rna,  he  desii-es  notice  as  to  who  is  call¬ 
ing  him;  .Mr.  Mclllienny  has  been  out  of  the  employ  of  the 
Carroll  Lh‘ctric  Company  since  October,  1921,  and  is  in 
business  foi*  himself,  and  n])on  being  informed  of  the  Mas¬ 
ter's  recpiest,  stated  that  the  time  was  inconvenient  for 
him  and  that  h(‘  wonld  not  ap])ear,  and  1  presume  he  will 
hav(‘  to  b(‘  subpirnaed. ” 

Mr.  Dent:  “Who,  Mr.  Mclllienny?” 

Ml*.  Kasbv-Smilh :  “Yes.” 

« 

Mr.  Fh‘lia]’tv:  “I  might  state  that  it  comes  at  a  time 
when  he  is  busy  on  ac'coinit  of  his  luiK'li  hour.  He  runs  a 
lunch  room,  and  11  o'clock  is  i*ight  in  his  busy  hour.” 

Mr.  Dent:  “Did  not  Mr.  Louis  D.  Carroll  understand 
that  he  was  b(*ing  (*alled  bv  me?” 

M r.  Kasby-Smitli :  “  Xo,  he  did  not,  and  1  did  not,  either. ” 

Mr.  Dcuit  :  “Vou  mi'an  tin'  hdtiu*  do(‘s  not  show  that  ?” 

Mr.  Lasby-Smilh  :  “Vou  asked  ns  to  jiroduce  Mr.  Louis 
I),  ('ai’roll,  who  is  not  a  ])arty  to  the  cause,  but  who  has 
ap])ear(‘d  and  testilied  and  stood  cross  examination.” 
1207  Mr.  D(‘nt :  “W(‘ll,  1  ])erlia])s  might  have  been  a 
little  mo}*e  s])(‘cirK*,  Imt  1  took  it  for  granted  that 
counsel  wonld  undm'staiid  that  since  the  case  has  lieen 
closed,  that  all  of  this  evidence  that  has  been  taken  and 
produced  has  becm  fui  the  call  of  the  Master,  and  that  is 
what  1  intended  in  asking  that  Mr.  Louis  D.  Carroll  be  pro¬ 
duced,  and  Mr.  Mcdllieiiny  also.  Xow,  if  counsel  will  get 
thos(‘  two  geiitlenum  here  at  some  time  that  we  can  agree 
upon,  it  will  sa\'e  tin*  necessity  of  issuing  subpienaes.  Can 
we  get  them  this  aftei'iioon?” 

Mr.  Lasbv-Smilli :  “So  far  as  Mr.  Mcllhennv  is  con- 
cei’iied,  we  cannot  control  him  at  all,  and  I  am  satisfied 
that  he  will  not  come  without  a  subpcena.  That  appears  to 
be  his  attitude  in  the  case.  Xow,  Mr.  Louis  D.  Carroll, 
wIk)  is  a  memlu'i*  of  the  ])artnei*ship  but  not  a  party  to  this 
suit,  stated  that  he  will  not  appeal*  until  he  is  advised  by 
whom  he  is  called  and  the  purpose  of  calling  him  at  this 
time.  ’  ’ 
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Dc‘iit  :  “T  won't  state  tlie  ]>nr))oso  in  eallins:  him.  I 
am  |)ert‘(‘('t ly  willing'  to  snhpoMia  him  it'  he  does  not  care  to 
come.  Will  he  come  without  a  siih])(ena 

Mr.  Kashv-Smith:  “lie  indicated  to  me  that  he  would 
not  come  without  a  suh])(i‘na." 

Ml-.  Dmit:  “'riieii  if  we  can  (ix  a  time  to  suit  his  con- 
veni»'nee,  tluni  W(‘  can  do  that." 

Mr.  Kashy-Smith:  “May  1  iiHjuire  whether  this  is  for  the 
j)ur])ose  of  interroliatinii’  him  concm-nin^-  his  previous  tes¬ 
timony  or  if  not  Oo*  what  i)ur])ose.^" 

^Ir.  Dent:  “'Well,  1  ])r(‘fei-  not  to  state  that  in  advance. 
1  ])ref(‘i-  to  inlei-i-(n:at(‘  tin*  witm‘ss  without  indicating  my 
desii'c*  to  int('i-i-ou:»te  him,  until  1  ask  him  the  (piestions. 

1  am  tierfectly  willing  to  say  that  I  exjiect  to  interrogate 
him  about  his  fornn*!-  evidein-e  in  the  case*,  and  counsel  can 
read  that  in  the  i-(‘cord." 

1-08  Mr.  Kashy-Smith:  “1  wish  to  stati*  on  the  record 
h(‘re  that  1  consi<l(*r  these*  In'arings  ratlu‘r  extraor- 

dinarv,  in  vi(‘W  of  tin*  fact  that  tin*  Mast(*r  oflieiallv  notified 

•  • 

both  sid(*s  as  far  hae-k  as  last  March  10-0  that  In*  <h‘sir(*d  t<» 
ln‘ar  final  argnmi-nts  at  an  early  date,  aial  that  aft(‘r  much 
diniciiltv,  on  aeeonnt  of  Mr.  William  (J.  .lohnson's  (*ngage- 
meiits,  a  date*  was  tinallv  ele‘linite*lv  lixe*el  feer  Mav,  anel  since 
that  elate*  tin*  e*ase*  has  ap])are*ntly  been  e‘nlire‘ly  re‘opt*ne‘eL 
I  will  e'ennmunie'ate  to  Mr.  Leuiis  D.  ('arrehl  the  state*ment 
eef  the*  .Mast»‘r  re‘<jin‘st  ing  his  appe'arane*e*  anel  re'ejin*st  him 
to  appear." 

Mr.  Darusi:  “Have*  vein  linisheel  your  statement?" 

Mr.  Kashv-Smith:  “I  have*." 

Mr.  ('arusi:  “1  weuihl  like*  te)  sav  fe>r  the*  recorel  that  I 
elesire*  to  have*  the  he*arings  in  this  case  hrenight  tee  a  e-lose* 
as  spee*e!ily  as  ])e)ssihle‘,  anel  that  if  in  the*  .Maste*r's  eejiinieen, 
for  any  reaseens  that  se*e*m  geieeel  tee  him,  it  is  nee'essary  that 
he  shall  liaxe*  .Mr.  Louis  1).  (’arroll  pre*se‘nt  anel  inte*rre>gate* 
him,  that  he*  will  issue  a  suhpeena  for  his  appearane'e*. " 

^Ir.  Dent:  “Are*  yeeu  threiugh?" 

?\Ir.  Karusi :  “Yes." 

^Ir.  Dent:  “In  vie*w  eif  the  e-haracterization  eif  e-e)unse*l 
ol  the  hearings,  1  elesire  tee  mete*  e>n  the*  re*e*e)rel  that  1  have* 
no  r('colle*e'tion  of  any  eletinite  elate  being  set  for  the  argu- 
me*nt  in  this  case*;  that  the  Master's  examinations  sine*e  the* 
closing  e)f  the  testimony,  being  as  he  unelerstainls  ]n-e)])er  feir 
him  to  make  as  a  !M aster,  have  lieeii  as  jierhaps  indicateeJ 
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bv  the  eliiiractor  of  tin*  examinations  tliomsolvos  dictated 
bv  tile  (‘videiice  in  tlu‘  ('ase,  after  verv  exhaustive  examina- 
tion  and  analysis  of  the  same,  indieatiui*’  that  the  evidence 
on  ])oints  whieh  senmu'd  to  him  of  im])oi*tance  was 
1209  (jiiite  incomplete,  and  thert*for(‘,  in  accordance  with 
his  (h‘sir(‘  that  the  I’eeord  in  this  case  should  in  the 
ev(‘nt  of  exc*(‘pt ions  to  th(‘  report  bi‘  as  comphde  as  it  pos¬ 
sible  could  be  ma(h‘,  and  in  this  eonu(‘etion  I  (h‘sire  also  to 
call  attc'iition  to  the  fact  that  while  the  Master's  examina¬ 
tions  ai’e  in  no  seiisi*  a  reopioiinu’  of  the  easis  the  Master 
has  advised  ('ouns(‘l  that  (‘viu’v  o])])ortunit y  would  be  <>xven 
them  to  examine  tin*  witnesses  after  the  .Master  had  com- 
])h‘tevl  his  (‘xaminations.  Xow,  if  theiv  is  anythini;’  else 
vou  want  to  sav  about  tliosi*  calls,  1  would  lik(‘  for  vou  to 
put  it  on  th(‘  ri'cord." 

Mr.  Kasbv-Smith:  “1  want  to  sav  this.  vSo  cmlaiii  am 

•  • 

1  that  a  distinct  and  (hhinite  <lat(‘  was  tixc'd  for  ar^'iiment 
ill  this  cas(‘,  and  that  dat(‘  was  about  tlu‘  niiddh‘  of  May, 
that  I  spemt  scvm’al  W(*eks  immediati'ly  jii’i'cedini;*  it  in 
piH'pariny  a  full  and  car(‘ful  dii^'est  of  all  tin*  testimony, 
and  ])r(‘])ared  anthoi-ities  for  ai\i;ument,  and  1  am  (juite 

sure  that  mv  diarv  and  also  that  of  Mr.  William  (1.  John- 

•  • 

son  will  indi('at(‘  th(‘  d(‘tinit(‘  date*." 

“In  further  response  to  this  ('all,  as  luo'etofore  stated, 
Mr.  Harry  lb  ('ain-oll  is  present,  and  has  brouuht  with  him 
both  of  th(‘  ori.Liinal  and  suppleiiuMital  part nershij)  a.i^ree- 
ineiits  producecl  at  the  last  hearing,’  and  will  have  to  be  iii- 
terro.ualed  as  to  the  other  doeumeiits  the  jiroduction  of 
which  has  bcMUi  reiiuested.” 

Mr.  I)<‘nt:  “Xow,  .Mr.  (kirusi,  what  have  vou  i*’ot  to  sav 
in  answ(‘r  to  this  call 

.Mr.  (’arusi:  “In  answer  to  the  call  of  the  .Master  of 


X'ovcmber  2!),  1921,  tlu're  is  now  jireseiit  the  ])laintil*f, 
Jos(‘ph  J.  Moebs  who  may  be  interrou’ated  by  the  Master 
with  r(‘sp(‘ct  to  the  r(‘C(‘ii)ts  or  books  or  other  evi- 
1210  deuce  coiiceriiini;'  the  makiii.i;*  of  the  jihoto-litho- 
i;‘rapiis  nu'ulioned.  I  beg’  to  say  that  1  have  com¬ 
municated  with  both  Williams  cV:  .Mien  and  Leet,  both  of 
whom  in  the  last  live  or  six  years  have  made  jihotostats  of 
papers  for  me,  and  am  advised  that  as  these  papers  were 
cash  jobs  and  bill  for  same  was  collected  on  delivery  of 
th(‘  work — I  was  informed  by  the  office  of  Williams  .Vilen 
that  they  keih  no  l)ook  jiccouiit  of  jobs  of  that  kind;  nor 
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Iinve  T  a1)l(‘  to  locato  auy  of  tlio  rocoipts  among  the 

I)a])(*rs.  So  tliat  I  am  not  able  to  furnish  any  information 
of  the  kin<l  called  for  hv  letter." 

y\v.  l)ent  :  “Have*  you  any  ])articular  testimony,  ("ol. 
Kashy-Smith,  about  those  ])hoto-lithogra])hs  ?  1  made  that 

call  because  Mr.  Fleharty  had  s])ok(*n  to  me  about  the  ])hoto- 
lithogi’aphs.  I  hav(‘  th(‘  originals  here,  and  if  you  want 
them  to  go  in  (‘vi(h‘n('(‘,  ])ei’hai>s  counsel  can  agree  u])on 
wlnai  th(*y  wtua*  made." 

.Ml*.  (kiiMisi:  “I  had  ])hoto-lithographs  made  twice  of 
tin*  ])apei's  in  this  cas(‘.  ddie  lirst  time  was  right  at  the 
V(*ry  h(‘ginniim' of  the  h<‘arings." 

,Mi*.  Dent:  “'I'liat  is  what  I  am  talking  about.  Here  are 
till*  original  ])hotostat  copies,  being  F.  (J.  (k  Xo.  2." 

Ml*.  I)en1  :  “'riiat  was  one  of  tin*  lirst  oiu's  made.” 

Mr.  Di'iit:  “And  (k  K.  (k  Xos.  1  to  lb  inclusive." 

('I'lie  papiu’s  referred  to  were  tlu*reupon  examined  by 
couns(‘l. ) 

(k)l.  Ikasbv-Smith  :  “As  1  understand  from  Mr.  Farusi, 
thesi‘  pap(‘rs  desciabiMl  by  tin*  Master  and  which  we  have 
now  ijisDected  wen*  tin*  lii'st  lot  nnuh*.’" 

Mr.  (k-naisi:  “Sonu*  weia*  lirst  and  some  w(*re  second  I 
do  n  »t  know  which  von  have*  there. 

Mr.  D(‘nt  :  “My  recolh*ction — 1  will  stati*  for  the 
1211  benefit  (»f  counsel — is  that  these  photostats  were 
made  at  tin*  vei'y  b(‘ginning  of  the  cas(*;  that  I  gave 
the  order  for  th(‘m  to  Williams  cV:  Allen.  I  have  a  recollec¬ 
tion  that  tin*  bill  was  nunh*  out  to  me  and  that  1  turned  it 
ovi‘r  to  Ml*,  (kirusi  foi*  ])aynu*nt,  inasmuch  as  they  were 
nunh*  for  him,  and  that  they  were  used  in  ])lace  of  the 
oi’iginals  bv  connsc*!  and  the  Master,  and  thev  have  been  in 
tin*  ])oss(*ssion  of  tin*  Master  a])])ar(*ntly  for  some  con- 
sid(‘rabh*  time,  1  do  not  know  how  long.  In  fact,  1  think 
the  record  shows  in  one  oi*  two  places  that  these  were  in 
the  'possession  of  tin*  Mast(*r  during  the  time  that  the 
originals  were  in  the  possession  of  counsel  for  the  defend¬ 
ant,  and  I  believe  that  they  now  show  by  comparison  with 
the  originals  that  they  are  ])hotostats  of  the  first  papers 
]u*o(;iiced  by  counsel  for  the  defense  in  tlie  hearing,  in  Xo- 
vemb(‘r,  11)17.  Xow,  if  there  is  any  (piestion  about  any  of 
the  orginals  of  these,  they  might  as  well  go  in  evidence.” 
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^Ir.  Easbv-Smitli :  “  I  do  not  dosii’o  to  on(*nm1)er  the  roc- 
ord  with  duplications,  and  nidess  on  an  examination  and 
comparison  1)y  the  Master  or  hy  counsel  for  thi‘  other  side, 
they  are  found  not  to  he  a(‘ciirat(‘,  1  see  no  t)uri)ose  in  pul- 
tin<i‘  them  into  the  record.” 

Mr.  Fh'hartv:  “Do  I  nndei’stand  that  tlu'se  are  all  of  the 
photostats  that  have  hi't'ii  taken  at  any  time.’” 

Mr.  J)(‘nt :  “These  ai’e  the  ])hotoslats  oim^inally  takem  of 
j)a])ers  ori, finally  produced  hy  yon  and  really  made  for  con¬ 
venience,  because  you  desired,  the  I’ecoi’d  shows,  to  retain 
the  oriiiinals. 


1212  AVherenj)on  Harry  R.  Carroll,  one  of  the  defend¬ 
ants,  havin';-  Ixmmi  heretofore  duly  sworn,  was  ex¬ 
amined  further  as  follows: 


I)V  the  Master: 


Xow,  Mr.  (’ai-roll,  liav(‘  yon  tlios(‘  voucher  check 
hooks  which  vou  w(‘i‘e  ask(*d  to  tiii'n  ov(‘r  at  tlu'  last  hear- 
ini;-.’”  “A.  I  have  a  ])art  of  tin*  yeai’  that  you  ask(‘d  for, 

])art  of  th(‘  y(‘ar  Ihlo,  all  that  w(*  ('ould  locates” 

Have  you  ,i;-ot  tlnun  h(‘r(‘:’”  “A.  Xo.  Th(‘  Mastm’ 

stated  that  th(‘  Mast(‘r  would  call  at  oui’  oftic(‘  and  iH‘vi(‘w 
them,  and  I  hav(‘  had  tlimn  for  his  n‘vi(‘w  at  any  time  he 
would  call.” 

“(J.  Th(‘  r(*ason  I  did  m)t  call  at  your  oHict*  was  lK‘caus(‘ 
1  thou.u’ht  it  h(dter,  inasmuch  as  I  mii;ht  ask  you  some  (lues- 
tions,  I  thouy'ht  it  would  l)e  hettm*  to  have  them  for  an 
ins])(‘ction  hci'e.”  “A.  I  can  e‘(‘t  tlumi  in  lift(‘ou  minut('s.” 

“().  Did  vou  find  the  Franklin  (']i(‘ck  hoolc?”  “A.  X"o 

V  • 

sir.  1  made  another  veu’v  carcd’ul  s(*arch  and  ('f)uld  not  lo¬ 
cate  it.” 


“(j>.  Just  two  quest if)ns  T  want  to  ask  you,  Mr.  Farroll.  T 
do  not  h(‘li(‘V(‘  T  hav("  a<ke(l  you  ahruit  them  before.  T^ook 
at  the  hack  of  this  hook  of  ?^Irs.  Cai-rolFs,  oi)V)osite  pae:e 
184,  and  tell  me  if  vmi  can  e’ive  me  anv  information  about 
that  pencil  memorandum.  T  want  to  know  if  it  relates  to 

anv  matter  in  this  case.  It  has  been  testified  to.” 

% 


^Ir.  Fashy-Smith:  ^‘Why  not  read  it  into  the  record?” 
Mr.  Dent :  “  1  will  read  it.  The  pencil  memorandum  being 
on  a  fly  leaf  apparently:  “Loan  \V.  F.  $1800.00,  1-3-15.” 


oos 
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^Fr.  Flvliartv:  “You  luul  bittiu*  ask  liim  in  whoso  liaiid- 
writiii.u'  that  is.” 

Mr.  Kas1)v-Smith  :  “IIo  can  state  that  all  in  his 
121 ‘1  answer,  if  he  knows.”  “A.  I  can  recall  nothinu:  con¬ 
cern  in  u*  it.” 

“(1.  Does  tlu‘  W.  F.  m(‘an  anvthinu-  to  von?  Is  that  Fos- 
Ixunh*!*.”  “A.  Xo  his  nanu*  is  l>ol>,  Fohert,  and  this  is 
W.  F.” 

Did  that  hav(‘  any  connection  with  the  bond  ])ur- 
chasr.  Mr.  Farroll.^”  “A.  Xot  that  1  know  of.  Yh(‘n‘  was 
no  loan  (d*  any  kind  conn(‘ct(‘d  with  the  bond  ])urchas(‘.” 

Mr.  Farusi :  “Did  the  witness  state  in  whose  handwriting 
that  nnnnorandiim  was?” 

Mr.  Dent :  “  1  b*  did  not.” 

“(A  Von  sav  Mr.  f\)shon(h‘r 's  name  was  Kolxnl?”  “A 

w  • 

A  ^  n 

1  (‘s  sir. 

Yh(‘  investimmt  account,  ])age  1  of  this  hook,  is 
W\  I\.  Foshinidor.  AVas  his  first  name  AVilliam?”  “A.  I 
do  not  know  what  his  first  name  is.  I  think  that  thosi'  are 
his  initials,  “\V.  K.” 

“(j).  lie  was  r(*lated  to  Airs.  Farroll,  wasn't  he?”  “A. 
II(‘  was  h(‘r  st(‘])fath(‘r. ” 

'Tin*  hnshand  of  Inn*  motlnn*?”  “A.  AVs.” 

AVas  there  any  transaction  with  Air.  Foshmnhn’  in 
that  amount  ()f  ^ISDO.OO  ?  ”  “A.  X(»t  that  T  recall.” 

Xothiim*  in  connection  with  a  bond?”  “A.  Xothing 
that  I  know  of,  of  any  kind,  lie  had  nothing  to  do  with  tin* 
bond  at  a.nv  time.” 

And  yon  do  not  know  of  any  eighteen  hnndr(‘d  dol¬ 
lars  transaction  with  him?”  “A.  Xom*  what(*v(‘r.” 

AVhat  was  the  vacant  lot  on  Decatur  Street 
1214  that  was  coxana'd  u])  in  the  Yansey  Trust  in  ('onnec- 
tion  with  tin*  1207  D(‘catnr  Sti*eet  ?  A\"as  it  the  ad- 
joininu*  lot?”  “A.  I  do  not  know  of  a  vacaint  lot  being 
coveri'd  u])  in  any  ti’ansaction  in  which  we  were  int(‘rest(‘d — 
in  which  tin*  ('arrolls  were  int<‘rosted — but  if  there  was  a 
vacant  lot  in  that  transacdion,  it  was  that  adjoining  1207 
Decatur  Sti’(‘et.” 

“Q.  That  is  all  T  want  to  ask  AFr.  Carroll,  unless  I  can 
e'(‘t  those  voiK'her  check  books.  Can  vou  get  them?”  “A. 
Yes  sir.  I  will  telejihone  for  them.” 
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‘‘Q.  And  while  yon  are  getting  those,  I  will  ask  Mr. 
Moe))s  a  question.”  “A.  Very  well.” 

Wh(‘reiq)on  Joseph  J.  Moebs,  the  j)laintiff,  having  l)een 
lieretol'ore  dulv  sworn,  was  recalled  and  testitied  further 
as  follows: 

Bv  Mr.  Dent : 

* 

‘‘Q.  Mr.  Moebs,  i  want  you  to  look  at  this  sketch  plan  of 
12th  Street,  Exhibit  J.  J.  M.  A-b  and  tell  me  whether  or 
not  that  was  the  lirst  sketch  of  12tli  Street  ever  made.” 
“A.  There  was  a  sketch  with  a  wall  of  the  old  building  on 
this  side,  which  was  left  in  (indicating),  and  this  sketch 
was  made  some  time  later,  taking  that  wall  out.  It  was 
intended  originally  to  leave  this  wall  in.” 

”Q.  What  wall  do  you  mean,  the  wall  of  the  L.”  “A. 

There  was  a  wall  in  here,  (indicat ing). ” 

“Q.  You  mean  the  L?”  “A.  d'he  old  building  was  here 
(indicating.)  ” 

“Q.  1  understand  that.  Do  not  go  into  tliat.  You  have 
marked  these  green  cross(‘s,  on  Ikmv  as  indi(*aling  your  L 
from  the  fi’ont  to  tin*  bac'k  of  tin*  building?”  “A. 
1215  Yes.” 

1  hav(‘  ask(Ml  you  if  this  was  the  original 
sketch.  Now,  you  say  tlcov  was  on(‘  made  ])reviously. ” 
“A.  Th(‘re  was  on(‘  made  ))reviously. ” 

Xow,  what  wall  do  you  speak  of?”  “A.  We  erected 
a  wall, — it  was  intended  originally  to  hmvc*  part  of  the 
building  intacd  that  was  on  the  lot,  and  I  found  that  it 
would  bo  better  to  tear  that  wall  out.” 

Tndi(*at(‘  what  wall  that  was?”  “A.  It  does  not 
show  on  here*.  It  was  on  this  oilier  skigcli.” 

“Q.  Where  was  it  locatiMl,  al)Out,  on  this  sketch?”  “A. 
Bight  along  in  here  (indicating).” 

“Q.  You  mean  where  th(‘  green  ci’osses  are?”  “A.  Yes 


sir. 


“Q.  That  is  wh(‘re  the  L  was,  wasn’t  it?”  “A.  Yes  sir; 
that  is  where  the  E  was.” 

‘‘Q.  You  say  tluu'e  was  a  sketch  which  showed  those 
walls?”  “A.  Y(‘S,  the  oi'iginal  sketch  showed  that.” 

“O.  Do  vou  mean  bv  that  that  it  did  not  show  this  part 

V  ••  * 

of  the  lot  covered  liy  those  ceiling  lights  that  are  now  on 
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tlu*  first  nool*?”  “A.  Tl  (lid  not  take  the  store  in,  cover- 
inn'  tliat  jiart  ot‘  it.” 

“t^).  ^^)n  mean  tli(‘  ]airt  tliat  is  indi('at(‘(l  wluo’o  the  ceil- 
inir  li.elits  ar(‘.”'  “A.  Vos.  'flu*  original  linildiiii?  was  to 

eonu*  to  li(*r(‘  ( indi'‘atinu').  and  not  this  part  in  lu‘re.” 

“<J.  And  hy  ‘lierc*’  yon  nii'an - ”  “A.  (Inter- 

rJlO  posiny.)  To  wIkoh*  tliis  wall  eaine.  I  cannot  re¬ 
call  \vlictli(‘r  this  is  exactlv  the  hx-ation  of  that  old 
wall  or  not.” 

“t^>.  L(‘t  ns  e(‘t  this  for  the  st(‘n(\e:ra])lier.  Von  mean  the 
orieinal  hnildinii-  was  to  coviO*  np  to  th(‘  L  and  the  ceiling 
lights  on  the  lirst  floor.  thi<  line  h(‘r(‘  ( indi(*ating)  “A. 
As  I  rc'call,  that  i<  ahoiit  wIko'i*  it  was  to  conn*.” 

“().  That  it  was  to  covm-  this  oart  of  the  floor  where 

V,  t 

yon  liave  the  offices  irarkecl  ami  the  ])assage  to  the  hook- 
kee]K‘r’s  ollice  on  the  second  floor  ])lan?”  “A.  Yes.” 

“tt.  Is  that  1‘ight  “A.  That  is  right.” 

Xow.  indicate  that  with  this  hlne  ])encil,  where  tlie 
oi-iginal  hnildiiig  on  the  fir>t  slo'tch  jilaii  was  to  go.”’  “A. 

Th(‘  orininal  hnilding.  I  hclii‘V(‘,  was  indicatc'd - ” 

Mr.  Fhhiarty  ( intco'posing)  :  ‘•Ilav(‘  yon  got  a  i’cmI  jiencil 
inst(‘ad  of  a  hhu‘ 

Mr.  l>(‘nt:  Xo,  I  haviMiot,” 

“(J,  lndi(‘at(‘  how  far  hack  tlu*  ])lan  of  tlu*  first  hnilding 
was  to  go  from  the  fh’ont.  II(‘r(‘  is  tlu*  lirst  floor  h(*re  and 
tlu'iu*  is  th(‘  sc('ond  floor  jilaii  tlu'rc*  (indicating),  showing 
the  skv-liehts.  Iiufu'ati*  how  far  hack.”  “A.  I  cannot  tell 
exactly,  hnl  it  was  a})proximat(‘ly  in  here  somewhere  (in¬ 
dicating).’’ 

“(J.  Mai-k  with  a  hlne  ]>(‘ncil  wheri*  yon  say.”  “A.  (The 
witiu'ss  dot*s  so.)  ” 

“(J.  In  h(‘tw{‘(‘n  those*  him*  ]>(*ncil  marks.”’  “A. 

\'  ,  *  ’ 

1  (*S. 

1217  ••().  yUuk  on  tlu*  s(‘cond  floor  ])lan  and  indicate 

a]>])roximat(*ly  tlu*  sanu*  placi*.”  (\Vitn(*ss  does 

so.)” 

^Ir.  Kashy-Smith ;  “  I  )o  not  mark  over  those  green 
marks.” 

Mr.  l)i*nt:  “He  has  not,  Coloiu*!.” 

**(^).  That  is  oiu*  end,  and  I  snpiiose  yon  mean  the  other  ?” 
“A.  Yes.” 
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“Q.  Do  T  niulorstaiid  you  lo  say  that  tlioro  was  a  plan 
before*  tills  that  sliowed  this?”  Tliore  was  a  plan  be¬ 

fore  this  whieli  sliow(‘d  tlie  original  wall.  I  cannot  recall 
exactly  what  it  was,  hut  there  was  a  wall  alou.2j  the  side 
which  was  to  he*  hdt  in,  and  T  cannot  tell  exactly  what 
that  was,  but  after  the  building,’  was  startl'd  1  found  it  was 
to  our  advantai»’e  to  take*  that  wall  out  and  increase  the  size 
of  the  store,  and  that  was  done.” 

”(^.  Have  you  that  lirst  i)lan?”  “A.  I  have  not  any 
other  ])lans  at  all  of  any  kind,  l^vi'rythin^’  I  had  was  in 
the  Arlinuton,  and  1  lost  them,  and  (‘verythin.i^  1  had  of  any 
nature  of  plans  have  bei'ii  (h'stroyi'd,  because  I  have  looked 
ip)  a  nuinlx'r  of  plans  of  difb'i’c'iit  buildin<i:  ojierations,  and 
could  tind  nothing’  at  all:  within  the  last  week  I  was  asked 
to  give  the  plan  of  the  Kith  and  Columbia  Koad  apartment 
house,  and  I  could  find  nothing.” 

^h\  Dent:  “Do  you  wish  to  ask  him  any  questions  about 
that  ?” 

^Ir.  Easbv-Smith :  “Xo.” 

Hr.  Dent:  “Now,  h't  me  have  the  partni'i’ship  agreement, 
please.” 


(Hr.  Harry  K.  Cari’oll  ])roduces  his  co])y  of  the  partner¬ 
ship  agreement.) 


]\Ir.  Dent:  “I  want  to  state  for  the  record  that  I 
di'sire  to  I’ctain  this  for  tlu*  present,  and  may 
later  reiiuirc'  it  to  be  put  in  evidi'iici',  and  for  the  i)urpose 
of  identification  I  will  have  it  marked  Carroll  Exhibit  Xo. 
301.” 


Xotes  of  Exhibit  ('arroll  Xo.  301 


1.  Ty])ewritten  j)a])er  in  tliri'i*  shei'ts,  hc'aded  “Partner- 
shi})  Agri'C'nu'iit, ”  dati'd  Eeb.  4,  KMO,  “in  conclusion  of  a 
verbal  agri'cment  madi*  .lanuai’y,  1010,”  betwei'ii  Harry  R. 
Carroll  and  Louis  D.  Carroll.  Agr('em(*nt  to  be  for  five 
years,  and  to  be  automatically  reiu'wed  for  like*  jx'riods 
unless  dissolved.  Xame  to  continue*  (kirroll  Electric  Co. 
By  fuiuls,  monies  and  s(*rvices  II.  IL  (kiri’oll  contributes 
and  in  the  same  manner  Louis  1).  (kirroll  contributes 
331/3  of  the  total  capital,  stock,  etc.,  of  the  ])artnership,  and 
all  cash,  stock,  goods,  real  estate,  tools,  eeiuipment,  supplies, 
etc.,  shown  by  the  books  January  1,  1910,  become  the  prop- 
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orty  oT  tlio  ]';artios  in  tliose  j^ropoi’tions  of  percentage  re¬ 
spectively.  Piolits  to  be  divided  in  the  ])ro]^ortions  of 
t\vo-tliir<Is  to  II.  Ii.  (’ari'oll  and  one-third  to  L.  1).  Carroll; 
however,  for  lii-st  live  y(*ars,  or  lonircn’,  if  nnitually  agi’eed 
n))on,  with  the  (‘xeeplion  of  living  <‘Xp(‘nses,  ]>roIits  to  be 

reinv(‘st(Ml  in  th(‘  biisiia^ss;  n(‘(*<‘ss;ii‘v  withdrawals  niav  be 

*  • 

niad(‘  by  niiitual  constMit ;  ])r(‘sent  we(‘kly  salari(‘s  will  be 
continued,  or  th<*y  may  lx*  incr(‘ased  upon  mutual  consent. 
Ilari’y  lb  Carroll  chargxxl  with  responsibility  of  general 
managenumt.  including  linaiu'cs,  contracts,  property,  em- 
])loynH*nt,  tlu*  (*ntire  (‘iigineering  and  construction  forces. 
Louis  I).  (’ai‘i’oll  r(*sponsibl(‘  for  entiri^  purchase  and  sales 
work,  including  th(‘  store*,  i’(*ceipts,  shipments,  files,  etc. 
Xeith(‘r  ])artner  shall  undertake*  any  outside  liability  either 
in  ])ei’son.  or  for  the  firm  outside  of  those  orelinarily  en- 
countere*d  in  cari’ving  on  the  business  e)f  the  ]')artnership, 
without  lii’st  having  consulte*d  aiiel  e)btain(*d  the  ])er- 
LJlb  mission  of  the*  othe*i‘  ]>artne*r.  Sheiulel  disjiute  arise 
II.  Ib  Can-oil  to  de'ciele*,  but  if  de‘cisi()n  unacce*])table 
matte*!*  to  be  de'eaeh'el  by  thi‘e*e*  arbit  i*at oi*s.  dust  aiiel  true 
boeeks  e)f  acceumt  to  be*  kept,  and  to  be*  aiielite'd  at  intervals 
as  parlne‘i*s  may  agi*e*e*.  All  withelrawals  by  partners,  of 
me)nie‘s,  steee-k.  e*tc..  eetlie*!*  than  we'e'klv  salarie*s,  te)  be  kept 
in  se*pai-ate*  pe*rsemal  ae'e‘e)unts.  Copii's  e)f  linane*ial  or 
balance*  she'e't  shall  be*  fui*nishe‘d  e'ach  jeartne*!*  by  the  head 
be)e)kke*e‘i>e‘i*  lied  le‘>s  than  eiiie'e*  a  vear. 

Signe'el  by  Ilany  lb)ge*is  Caii*e*ll  in  fade*el  brown  ink. 
Signe'el  bv  Leiiiis  D.  Carroll  in  ele*e‘p  black  ink,  and  bv  M.  E. 
f’arreill,  witness,  in  blae*k  ink.’* 

'2.  Tvpewritte*n  pa])e*r  “in  elu]>licate”  he*aele*el.  “Amenel- 
me‘nt  eef  Ce)- Pa rtne‘rship  Agi'e'e'iue'nt. ”  P>y  mutual  e'emsent 
e>f  ])ai‘tie*s  te)  the*  agre*e*me*nt  eif  Pe*b.  4.  P.llO,  the  same  is 
altere'd  or  ame*nde*el  te)  re*ael  as  fe)lle)ws: 

“Feu*  a  valuable*  e'e)nsieK*rat ie)n  by  the*se*  pi‘e*se*nts  ae'kneewl- 
e‘elged  Harry  lb  Carre)ll.  se‘nie)r  partne'i*  e)f  the*  (kirre)ll  Ekv- 
trie*  Ceempany,  agre'e*s  with  Le)uis  1).  Carreell,  dunior  ])artner, 
that  fre)m  anel  afte*i*  dune*  .‘Id,  P.M.').  the*  ne*t  asse*ts  e)f  the 
e*e)-])art ne*i’ship  at  all  times  he*i*e*afte*i'.  re*e*ke)neel  fre)m  dune 
MO,  Idld.  will  i»e*  the  ])e'rse)nal  pi*e)pe*i-ty  e)f  the*  saiel  Harry  lb 
(kirre)ll  anel  Le)uis  1).  (’arre)ll  in  the*  pi’e)pe)rtie)n  e^t  sixty 
])e*re‘e*ntum  (bOL'  )  te)  Hariy  lb  Carre)ll  anel  feirty  iiercentum 
(40A  )  to  Louis  1>.  Carroll,  and  that  from  the  same  date 
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(Juno  30,  1915)  })rolits  will  be  divided  or  allowed  to  accumu¬ 
late  for  the  beiielit  of  the  luirtners  in  the  same  propor¬ 
tion.  With  the  above  exceptions  agreement  of  February 
4,  1910,  to  remain  in  full  force  and  effect.” 


Dated  September  27,  1915. 

Signed  by  llari-y  R.  Carroll  and  Louis  1).  Carroll  in  deep 
black  ink.” 


(Rec.  1157-1158:)  Th(‘  Waster  stated  that  all  he  wished 
to  know  from  ^Icllhenny  was  whether  he,  Wcrihenny, 
1220  wrote  the  (uitries  on  page  39  of  ]\Irs.  Carroll’s  book 
as  to  Str(‘et,  a  substantial  copy  of  Defendants’ 
Exhibit  Xo.  20,  and  if  so  when;  that  they  had  been  written 
in  siiu'e  tlu'  l)ook  was  offered  in  evidence,  at  which  time 
it  was  said  to  contain  entri(‘s  only  as  to  S  and  T  Streets, 
and  did  not  contain  any  entries  as  to  (^) ;  that  if  ^Icllhenny 
W(‘re  not  prodiunvl  or  a])peared  the  fact  could  be  estab¬ 
lished  by  an  admission,  if  that  wei’e  the  fact. 

(Rec.  1159-1 102:)  Aft(‘r  r(‘cess,  Louis  1).  Carroll  ap¬ 
peared  in  th(‘  hearing,  and  his  ])resence  was  noted  at  the 
reejuest  of  (‘OiinseJ  for  defendants. 


The  Wasten*  them  ])roceeded  with  the  examination  of  the 
witness  H.  R.  Carroll,  and  he  testified:  He  was  asked  if  he 
had  locat(‘d  the  data  about  the  10th  Street  note,  and  he 
said,  y(‘s;  the  note  was  ]>aid  February  10,  1915,  to  the  ex¬ 
tent  of  $1,98-1-.18,  by  check  of  Carroll  Electric  Company  to 
his  order,  the  ])roceeds  of  which  were  used  in  payment  of 
the  lot  s(‘ttl(‘ment  through  the  title  com|)any;  it  was  entered 
in  the  account  of  witness,  s])ecial  cash  account,  in  error, 
which  eii-oi-  was  cori*ected  by  an  entry  October  31,  1915, 
transferring  it  to  th(‘  di’awiug  ac'coimt  of  witm^ss;  and  at 
tin*  sam(‘  tiuu*  there*  was  iiK'luded  in  the  ti’ansfer  entry 
an  item  of  $200,  making  a  total  of  $2,1S-1-.18,  as  api)ears  in 
ledger  account  of  witness,  Exhibit  ^IcTlhenny  X^o.  7.  The 
not(*  for  $2,055  iuclud(‘d  this  amount  of  $1,984.18,  and  the 
original  d(‘i)osit,  j^lus  exi)enses.  He*  has  here  note,  dated 
Way  17,  1915,  of  Woebs  for  $2,08().38,  to  order  of  Carroll 
Electric  Com])any,  being  the  first  renewal;  also  note  of 
sanu*  to  same  $2,128.11,  Xocvember  17,  1915,  being  also  a 
rem*wal.  This  note  was  never  })aid  except  by  the  charge 
against  him.  The  notes  were  filed  by  the  Waster  and 
marked  Exhibits  Carroll  Xos.  302,  303. 

58— 4445a 
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The  following:  are  notes  of  lliese  Exhibits: 


Xotes  of  Exhibit  Carroll  Xo.  .‘502. 

1221  (Promissory  Note  nneanceled.) 

Dated  May  17,  191.'),  si,ii:m‘d  l)y  Jos.  J.  ^loebs,  ]^ay- 
able  sixty  days  aft(‘r  date  to  1‘arroll  Elect I'ie  Do.,  in  sum 
of  $2,98()..‘{8,  at  Franklin  National  I>aid\.  Marginal  note 
int.  .$20.8d.  Total  .$2,107.24,  due  July  10.  Endorsed  “De¬ 
posit  for  Collect  ion,  Carroll  Elective  (‘o.  by  Harry  K.  Car- 
roll,  Ceiieral  ^Manager.” 

Xotes  of  Exhibit  Carroll  Xo.  303. 

(Promissory  Note  uncanoelled.) 

Dated  Nov.  17,  191.'),  signed  by  Jos.  J.  ^loebs,  payable 
3  months  aftiu*  date  to  ('’arroll  Elective  Co.,  in  sum  of 
$2,128.11  at  Franklin  National  P>ank.  Marginal  note  Int. 
$31.92.  'Fotal  $2,109.0.')  diu*  Feb.  17.  Notation  lower  left 
liand  corn(‘r.  “on  a/(*  121.')  10th  St.  Lot.  IF  I\.  P(*rsonal.” 
Endorsed  “For  (‘olh^ction  Carroll  Electric  Co.,  II.  K.  Car- 
I’oll,  (Jeiieral  ^lanager. ” 

At  this  ])oint  the  Master  had  marked  the  original  jackets, 
a(‘count  bctw(‘(‘n  the  defendant  II.  I\.  Carroll  and  Mrs.  Car- 
roll.  from  which  DiOVndants'  F.xhibit  No.  4  was  made  up 
as  an  a('count — The  J:u*kets  were  marked  Exhibits  Car- 
roll  Nos.  304,  30.J. 

The  following  are  notes  from  the  foregoing  Exhibits: 

Copy  of  Exhibit  Carroll  Xo.  304. 

Account  of  Harry  R.  Carroll  with  Fi‘ances  (I.  Carroll,  on 
.Manila  Jacket,  With  Exhibit  (‘arroll  Nr).  30.'),  the  Same.) 

F.  (J.  C.: 

7  23/12.  Dep.  W.  and  So.  P>ank .  1,391.11 

2(;  . .  “  .  4,900.00 

Aug.  3. .  .  4.000.00 

5/18/10: 

1222  Chg.  F.  Cl.  C.  Inv.  acet.  2,318.90. 

I>urn  note. 

Cr.  F.  (i.  C.  Loss. 

Dr.  11.  R.  C.  2,682.00. 
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House  expenses,  191G: 

Cr.  F.  0.  (\,  Dr.  II.  K.  C.,  959.90. 

Het.  on  aeet.  Jess  l\awling’s  note  $200.00. 

Cli.  II.  K.  C.  on  aeet.  J.  Kawlings  note  315.00. 

Transfer  to  book  of  II.  1\.  C.  May  10,  1910. 

Co})if  of  Exhibit  (\irroll  No.  305. 

(Account  of  Harry  K.  Carroll  with  Frances  (1.  Carroll,  on 
^Manila  Jacket,  with  Exhibit  Carroll  304,  the  Same,  1912.) 

1912. 


July 

• 

10. 

From  guardian 

1,073 

33 

Aug. 

o 

Loan  to  1 1.  R.  C 

1 

'  . . . 

500 

00 

i  i 

4. 

'ransev  note  .  . 

200 

00 

July 

30. 

Burn  0%  note 

O  r.oo 

09 

Aug. 

0. 

1'  0  s  b  e  11  (1  e  r — g  u  a  r  d .  a  /  c 

500 

00 

<  < 

10. 

0.  J.  De.Moll  .  . 

300 

00 

11/10. 

J.  W.  Rawlings 

Loan  . . 

512 

17 

Tansev  . 

303 

11 

House  to  H.  R. 

C . 

440 

07 

Jan. 

13. 

Lot  S.  F.  T.  R. 

.  .  1,750 

00 

5  10/ 

13. 

Deposit  T  lots 

200 

00 

F.  T.  R  a  w  1 

i  n  g  s  ' 

Co. 

(Frances) 

June 

4. 

Balance  on  T  St.  Lots  . 

2,000 

00 

i  i 

7. 

R.  R.  Horner 

Deposit 

on 

1422  Corcoran  St.  ... 

50 

00 

i  ( 

8. 

Rawlings  T  St. 

Balance 

11 

.  75 

( i 

8. 

T  St.  Lots  Dep. 

200 

00 

( i 

4. 

T  St.  cost  . 

33 

90 

i  i 

7. 

Loan  to  H.  R. 

C. 

Ret . 

500 

00 

i  i 

4. 

T  St.  a  ''c . 

.  .  2,400 

00 

i  i 

18. 

Paid — Corcoran 

dr.  .  .  . 

037 

.50 

i  i 

21. 

Taxes  “ 

38 

29 

7  1 5 

1.3. 

Cash  to  H.  R.  C. 

for  J.  J. 

c. 

500 

00 

Oct.  9.  Ket.  from  H.  K.  C.  200  00 

Feb.  10 .  100  00 

House  Expense  .  200  02 

9/13.  Bob  Fosbender . 

Bed  Draji’on  . 


500 . 00 

200 . 00 


June  7.  Corcoran  St.  Ret .  805.80H.  R.877.38 
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^lay  7.  Casli  to  F.  G.  C. 

July  4.  To  Mother 
3/  8/15.  Bonds — Ciift 
3/  9/15.  Lot  1318  (^)ue 
2  10/15.  (’asli  Ket.  II.  IL  (\ 
G.30  15.  “ 

10  10/15.  “ 

8/10/15.  W.  K.  Fo.sbendor  Ket. 
12/31/15.  House  Expense  .  . 


200  00 
500  00 
1,881  25 
1,33G  45 
50  00 
70  00 
100  00 
590  00 


1,881  25 
1,33G  45 


745  75 


The  witiK'ss  vas  then  asked  hv  tlie  Master  to  look  at  the 
cheek  for  840  dated  Dc'ccnidxu’  2,  1915,  Xo.  203,  to  his  order, 
in  the  voucher  check  hook  of  the  C’arroll  Electric  Company, 
which  h(‘  had  just  ])roduced,  and  he  did.  'Phe  Master  asked 
if  his  recollection  was  coi’ri'ct  that  the  witiu‘ss  had  testified 
the  notation  “Paid  12  2/15"  on  tin*  Beal  Estate  Title  Com¬ 
pany's  S(‘tth*m(‘nt  she(‘t  for  th(‘  12th  Strind  was  in  witness' 
writing:  and  In*  answ(*i-ed  that  In*  did  not  know  as  to  the 
blaster's  recollection:  that  was  his  handwritinu-.  He  was 
then  ask(*d,  with  the  s(‘t lh‘m(*nt  she(‘t  hefon*  him,  and  the 
date  ref  reshin, li’  his  recollection,  could  he  say  whether  the 
check  for  840  was  for  mon(*v  used  in  that  s(‘tlh‘m(‘nt.  H'* 
answerc'd  he  was  not  inlluenc(‘d  hy  tin*  co])y  of  the  check 
or  a  copy  of  the  stat(*ment  of  tin*  'Pith*  (’ompany  for  the 
reason  the  s(*ltlenu‘nl  show(‘d  8^9.91  dm*  as  a  balance,  and 
the  che(*k  was  for  .840  to  his  ])(*rsonal  order.  Asked  if  the 
blaster's  recollection  was  rii^lit  that  In*  had  testified  a 
search  for  the  record  of  tin*  ])ayment  of  8^0.91  had  been 
m:ide  and  he  could  not  find  it  i*itiier  in  the  books  of  the 
('arroll  Eh*cti*ii*  (’om])any  or  his  jx'rsonal  account:  he  an- 
swt*red  he  did  not  ]'(‘call,  ri*ally.  Asked  if  with  these  two 
])a])(*rs  ri*f rt'shini;'  his  recollection  he  could  say  whether  he 
j)aid  tin*  tith*  conijiany  in  cash  usinu-  tin*  ])roct*(*ds  of  the 
cln*ck:  he  answ(*red.  “Well,  ci‘rtainlv  from  nothini*’  that 
had  been  exhibit(‘d  here*."  Asked  if  i'(*fi‘eshinii’  his  r(*col- 
h'ction  In*  renu*mb(*i-s  liow  tin*  840.91  was  ])aid.  In*  said  he 
did  not.  Asked  if  In*  had  tln*st*  voucher  ('ln*ck  books  back 
of  June  28,  liB5,  he  said  he  had  ask'(*d  his  accountin,u’  de- 
])artm(‘nt  for  the  cln*('ks  for  1915,  and  these  three 
122-1  were  ])roduced  beu’inninn-  Juin*  28th,  1915,  with  X"o. 
1001,  as  all  that  could  be  found. 
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(Kec.  11G2-9:)  Louis  D.  Carroll  thoronpon  was  called  by 
the  master.  Tlie  .Master  advised  liim  he  had  been  previ¬ 
ously  sworn  and  was  now  testifvinu'  under  oath  without  re- 
sweariipi;-;  ask(‘d  him  it*  he  had  with  him  his  co])y  of  his 
partnershi})  ai;'reement  with  his  brotlier  and  he  replied  that 
he  did  not  have  the  same  with  him  but  would  be  glad  to 
l)rodnce  it. 

(At  tliis  ])oinl  a  rec'ess  was  taken  until  Mr.  Louis  1).  Car- 
roll  at  the  reipK'st  of  counsel  for  the  defendants,  went  to  his 
home  for  the  ])iir})ose  of  securing  the  ])a])er  imtuired  about, 
and  returned.) 


By  the  Special  blaster: 

“(^.  Is  that  the  agreement,  Mr.  (kirroll?”  “A.  Yes  sir 
(producing  two  ])a])ers).  That  is  the  agreement  and  the 
sup])l(*mentary  agreement.” 

Tile  Spi‘cial  Master:  “The  witness  ])rodnces  two  tiajiers, 
which  appear  to  be  carbons  of  the  ])artnership’s  agreement 
lu‘r(‘tofor(‘  produced  liy  Mi-.  Harry  (kirroll,  and  witli  similar 
signature's,  (*xc(‘pt  that  the  (InjirK-ate  ami'iidment  lacks  the 
signature'  eif  Mr.  Louis  I).  Carreill.” 

“(j).  Mr.  Carroll,  have  these  copies  always  been  in  your 
posse'ssiein  '  “A.  Yes.” 

Fi-om  tlie  time  they  were  made?”  “A.  Yes  sir.” 

“(^).  Ml-.  Carroll,  1  want  to  reael  yemr  testimony  to  yon, 
given  on  this  case  ein  the  14th  of  A])ril,  1920,  at  page  77b 
of  the  recorel,  anel  1  will  ask  von  if  veni  desire  to  make  anv 
ex])lanation  or  ceirrection  at  this  time.” 

1225  ‘On  cross  examination  the  following  ocenrreel:’ 

“Q.  Have  yon  written  articles  of  copartnership 
with  yonr  brother.”  ”  ‘A.  ‘Xo.  ‘Q.  It  is  simply  an  oral 

understanding?’  ‘A.  A  verbal  nnderstanding,  very  clear 
but  v(*rbal.’  ”  “A.  1  want  to  mak(‘  this  modification  of 

it,  that  I  remembered  at  the  time  that  we  had  a  verbal  un¬ 
derstanding.  It  escap(‘d  my  memory  that  it  had  been  con¬ 
firmed  in  writing  and  that  I  had  a  copy  of  it  in  my  posses¬ 
sion.  1  did  have  at  the  time  I  testified  a  copy  of  those 
same  papers,  which  T  am  exhibiting  now  as  articles  of  part- 
nershi]).  T  want  to  make  that  correction  in  my  testimony.” 

“(^.  AVhat  was  the  reason  for  the  snpph'ment  to  the  agree¬ 
ment  in  September,  1915,  if  yon  recall?”  “A.  It  was  a 
dissatisfaction  on  my  part  as  to  the  profits  that  the  partner¬ 
ship  was  making. 


5  > 


918 


n.  E.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


‘^Q.  Was  it  at  all  coniKH'tod  with  yoiir  hrotlior's  with¬ 
drawals  ()1‘  moncvs  from  the  hiisiiiess?”  “A.  Xo.” 

“Q.  Have  you  over  received  auy  profits  from  this  husi- 

uess  over  and  above  voiir  fixed  salarv?"  “A.  X"one  in  the 

»  • 

form  of  withdrawals.  Well,  I  will  take  that  hack.  Yes, 
I  have  received  ])rofits.” 

“Q.  What  did  you  mean  hy  “Xot  in  the  form  of  with¬ 
drawals.”  “A.  It  escaped  my  attention  for  tin*  moment, 
withdrawals  which  I  made  from  time  to  time  for  my  ])er- 
sonal  use  over  and  above  mv  salarv  drawinu*  account.” 

“Q.  AVas  that  entered  on  the  hooks  of  the  coiujiany?” 
^‘A.  Sure.  Jt  is  chari^ed  to  m(‘. ” 

“(J.  Was  there  any  account  kept  of  it?”  “A.  Cer¬ 
tainly.” 

”Q.  AVhat  kind  of  an  account  was  kept?”  “A.  1 
122G  have  a  personal  account  with  the  Carroll  Electric 
Company  of  those  withdrawals.” 

The  S])eeial  Master :  “T  would  like'  to  have  that  account.” 
Air.  Eashv-Smith:  “Do  vou  want  it  todav.  Air.  Dent? 

ft  ft  • 

How  much  lone’er  are  we  i»-oin<::  to  prolonu’  this?” 

Th(‘  Special  Afaster:  “'fhat  is  all  1  want.” 

All*.  Eashy-Smilh:  “I  do  not  want  to  stay  Inu’c  and  send 
down  to  tlu*  Carroll  Electric  Company  to  »4(‘t  tlu*m.” 

The  AVitness:  “AVe  can  e*et  it.  If  he  wants  to  e*o  into  the 
records.  Air.  Eashy-Smith,  if  you  have  no  objection,  I  have 
no  objection  to  e’oinii*  into  the  records.” 

Air.  Easby-Smith:  “I  am  not  objecting*  to  it,  but  as  T  say, 
we  have  staved  here  four  hours,  to  u*et  live  minutes’  worth 
of  testimonv.” 

The  S|  )e('ial  Alaster:  “That  is  all  T  want.  Do  you  desire 
to  ah(‘ad  and  examine  the  ])arties?” 

Air.  Eashv-Smith:  “I  do,  but  not  todav.” 

The  Special  Alaster:  “A'oii  can  fix  a  time  for  tliat,  and 
you  can  produce  that  account  at  that  hearing*  with  Air.  Louis 
Carroll.” 

Air.  ITarrv  K.  Carroll:  do  not  care  that  this  should  u*o 

ft  ». 

on  the  record,  but  Air.  Dent,  do  you  want  that  account  su])- 
ported  by  all  tlie  checks,  vouchers,  journals,  Icde’crs  and 
])apers  of  all  kinds?  If  you  do,  we  want  at  least  ninety 
days  to  find  it.” 

Air.  Louis  D.  Carroll:  “And  over  what  period  do  you 
want  it  covered?” 
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The  Special  blaster:  ‘*1  only  want  the  ac'eoiint  you  have 
testiliecl  to,  Avhieli  vou  sav  is  a  le(l<»*er  aeeouiit.” 

Ml*.  Louis  I).  Larroll :  “It  is  a  leclg’er  account.” 
1227  The  S])ecial  .Master:  “Well,  your  brother  has  pro¬ 
duced  a  ledger  account  here  beginning  in  .May,  1911 
and  running  down  to  1916,  consist iiig  of  si.x  pages.  If  you 
have  got  an  account  similar  to  that,  that  is  all  I  desire.” 

Mr.  Lashy-Sinith :  “I  feel  coTn])(‘lled  to  say  that  I  cannot 
see  the  niatc*i*iality  of  coinialling  this  witness  to  s])read  on 
the  records  of  tliis  case,  in  which  he  is  not  concerned,  his 
private  affairs.’' 

I'he  S])ecial  .Master:  “Well,  1  rc'gard  this  particular  mat¬ 
ter  as  a  very  inatc'rial  one*  in  this  case*,  and  1  want  the  facts 
about  it  fullv  before  I  i*each  a  (lelinite  conclusion.” 

.Mr.  Lashy-Sinith  :  “Do  you  want  to  I'etain  those  copies 
of  this  ])artnership  agreement  which  he  has  produced  to- 

dav.”' 

• 

The  S])ecial  .Mastei*:  “Yes.  Vou  may  mark  those.” 

.Mr.  Louis  I).  C’arroll:  “I  do  not  think  he  should  have 
them.” 

.Mr.  Kashv-Smith :  “Do  you  (d)ject.”’ 

Mr.  Louis  D.  Lai'roll:  “Yes.  J  ol)ject  to  leaving  these 
])a])c‘i\s  with  him.  I  am  not  a  party  to  this  case,  and  I  ob- 
ject.” 

The  Special  Master:  “Very  well.  The  record  shows  what 
you  have  ju'oduced,  and  you  may  have  them.” 

^Ir.  Louis  D.  Larroll :  “All  right,”  let  me  take  those 
back,  please.” 

The  Special  blaster:  “AVhen  will  you  liave  your  hear¬ 


ing?” 


Mr.  Easbv-Smith:  “1  cannot  state  now.” 

The  Si)ecial  Master:  “All  right.  Cannot  you  and  Mr. 
Carusi  agree?” 

Mr.  Carusi:  “.Vll  right.  What  is  left  over?” 

The  Special  blaster:  “Xothing.” 

1228  Mr.  Lasby-Smith:  “T  do  not  know  what  is  left 
over.  Perhay)S  when  this  account  is  produced  there 
will  l)e  a  whole  lot  more  that  is  wanted.  I  do  not  know.” 
The  Special  blaster:  “Xo.  That  is  all  I  want  in  this 


case. 


Mr.  Carusi :  “Is  it  understood  that  you  will  cross  examine 
on  this  account?” 
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Tlic  Special  ^faster:  “The  witness?” 

Mr.  Canisi:  “Yes.” 

The  S])ecial  blaster:  “Oli,  T  may  ask  liim  a  rinestion  or 

two,  ])nt  not  more  than  T  liave  alreadv  done  todav.” 

•  • 

^Ir.  Carnsi :  “Do  von  want  Mr.  Lonis  C’arroll  here  at  the 
time  lie  ])rodnces  the  ledii:er  account?” 

The  S])ecial  Master:  “I  may  k(‘ep  him  for  a  short  while. 
I  will  not  kee])  him  hut  a  few  minutes.  I  may  not  ask  him 
any  (jnestions  at  all,  and  the  ])rohahilities  are  tliat  1  will 
not.” 

?\Ir.  Kashv-Smith:  “I  have  to  arirue  a  case  on  Fridav  in 
which  there  are  two  2i)()-])aire  ])rinti‘d  liriefs,  so  tliat  any 
other  work  this  week  is  out  of  tlie  (jiiestion,  and  I  have  irot 
to  iro  over  tlu‘s(‘  last  hearinirs,  in  which  a  larixe  jiart  of  this 
case  has  hemi  rehashed,  so  as  to  he  able  to  know  what  to  do.” 

Mr.  Flehai'tv:  “I  think  counsel  can  <ret  toii^ether  tlie  earlv 
})art  of  n(‘xt  we(‘k.  ” 

Th(‘  S])(‘cial  Mastin’:  “.\11  liyht,  h‘t  me  know.  The  .Mar¬ 
ket  llonsi*  Fommission  Ins’ii’inirs  heydn  n(‘xt  wiH'k,  and  wi? 
will  ])ro]>ahly  hav(‘  to  seh*ct  Friday  (»r  Saturday." 

Ml’.  Faru^i:  “Wi*  all  of  us,  as  I  uiuhu’stand  it,  havi*  the 
riydit  to  cross  examiiu'  anv  of  the  witnesses  that  have  been 
})roduc(*d  on  the  further  mattcu’  lirouydit  out  by  the  .Master.” 

The  S])(‘cial  .Master:  “ddiat  is  riyht.” 

.Mr.  (’arusi:  “I  do  not  know  that  I  want  to  avail 
1229  myself  of  that  jirivileye.  How  lony  will  it  take  you 
y:entlemen?  Have  vou  anv  idea?” 

Mr.  Fasl)v-Smith :  “I  have  not  anv  idini  at  all  until  L 

«  • 

read  this.  As  1  say,  a  larye  ])art  of  the  ri^cinit  hearings 
heirinninu’  in  Jniu‘  was  a  rehashinu:  of  the  whole  cas(‘.  J  have 
to  read  all  of  that  testimony  and  ascertain  and  boil  down 
and  see  what  wc*  can  ])roduce.” 

Mr.  (hu’usi:  “.Ml  riydit.  Do  you  think  we  can  finish  up 
in  one  s(‘ssion  ?  I  do  not  think  I  will  have  any  (piestions.” 

.Mr.  Flehartv:  “I  think  so." 

Mr.  Kashv-Smith:  “I  cannot  state  now." 

Mr.  (dirusi:  “It  is  true  that  we  have  not  yoitten  verv  far 

»  ^  • 

todav,  hut  it  has  taken  all  of  todav  so  far  as  1  am  concerned. 
Fan  we  meet  next  wi^ek?" 

.Mr.  Kashy-Smith:  “I  cannot  touch  it  next  week — 1  mean 
this  week,  hut  I  will  take  it  uj)  the  first  ])art  of  next  week 
and  i  do  not  think  it  will  take  very  lonij:  to  ii:o  into  the 
record  and  see.  You  used  the  word  “cross  examination.” 
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I  undorstaihl  that  wo  have  the  I'ii^'lit  to  prodnoo  ovidonco  not 
morolv  in  tlio  nature  of  cross  examination,  l)nt  aiiv  evidence 
wliicli  we  may  d(‘em  it  necessary  to  ])nt  in  in  view  of  the 
evidence  adduced  hy  the  Si)ecial  Master.” 

Mr.  Cariisi:  “I  do  not  ])ro])ose  to  attempt  to  limit  coun¬ 
sel  ill  any  way.  I  simply  want  to  e:et  the  matter  closed  up.” 

The  Special  Master:  “Then  we  adjourn  subject  to  notice, 
is  that  tiie  idea.”’ 

^Ir.  Fleharty:  “I  think  that  is  the  better  plan.” 

The  S])(H'ial  blaster:  “All  riixht.” 

1230  .Mr.  (’ariisi:  “You  want  both  defeudaiits  here  at 
the  next  meetiiiii: 

Mr.  Eashv-Smith :  “Whom  do  vou  want?” 

•  • 

Mr.  Eariisi:  “I  mean  both  Mr.  Moehs  and  Mr.  Carroll 
and  Mr.  Louis  1).  Carroll.”’ 

^Ir.  Eashy-Smith :  “The  Special  Master  will  want  Mr. 
Louis  1).  Carroll;  1  think.” 

The  SjX'cial  Master:  “  I  only  sue:,i;’est  to  hi'inic  him  in  the 
evtuit  1  want  to  ask  him  a  (picstioii  or  two  about  his  ai*- 
count,  that  is  all.” 

Mr.  Eashv-Smith:  “All  ri'dit.” 


(l\(‘c.  1170-1:)  Si'ssioii  of  I)(‘C(‘mber  Ki,  1921 

^Ir.  Easby-Smith:  “At  the  last  s(‘ssiou  tin*  Master  re- 
(luested  Mr.  Louis  1).  (’arroll  to  bi*iun'  his  ])(*i\soual  accounts, 
and  h(‘  is  Ikuh^  with  tlumi.  Do  you  want  to  iut(‘rroLcate  him, 
Mr.  I)(mt .”’ 

'File  S])(‘cial  Master:  “Is  this  the  account,  Mr.  Can’oll?” 

Mr.  1..  J).  Cari'oll:  “Yes  sir.” 

9’h(‘  Special  Master:  “This  may  be  mark(‘d  Louis  D.  Car- 
roll  Xo.  1.” 

(The  i)a|)er  referi*ed  to  was  so  mai*ked.) 

The  Special  Master:  “])(‘scribe  it  as  the  led.i;'er  account 
begiuniiii^  with  ^lay,  1911,  u])  to  date.  1  see  why  you  wanted 
it  out,  because  it  is  a  current  account.  Do  vou  want  to  with- 
draw  it  tem})orarily .”’ 

Mr.  Easby-Smith:  “Xot  at  the  present  time.” 

Mr.  11.  li.  (’arroll:  “AVe  will  waul  it  within  a  very  few 

davs  for  our  auditor.” 

« 

The  Sijecial  Master:  “And  then  you  will  gave  it  back  to 
me  I  ’  ’ 


(^opics  of  Extracts  from  Exhihit  Louis  I).  Carroll  No. 
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1233  (Rcc.  1171-1174:)  Whereupon,  Louis  D.  Carroll 
was  recalled  and  on  examination  by  counsel  for  de¬ 
fendants,  Mr.  Easby-Smitli,  testified  as  follows: 


“Q.  Mr.  Carroll,  I  observe  that  this  account  begins  May 
6,  1911.  Please  state  whether  or  not  vou  have  made  anv 
search  or  effort  to  find  the  accounts  antedating  this.”  ‘‘A. 
Yes,  and  we  could  not  find  anything  back  of  that.” 

”Q.  These  are  all  the  accounts  which  you  find  of  your 
account?”  “A.  Yes  sir.  That  is  all  that  thev  gave  me.” 

”Q.  Please  state  when  your  first  partnership  arrange¬ 
ment  with  your  brother,  Harry  R.  Carroll,  began,  approxi¬ 
mately.”  “A.  It  began  in  about  1908.” 

“Q.  Prior  to  the  original  partnership  agreement  of 
February  4,  1910,  which  related  back  to  January  1,  1910, 
did  you  have  any  written  agreement  of  partnership  ante¬ 
dating  this  original  partnershi])?”  “A.  No.” 

”Q.  You  mean  the  agreement  was  merely  verbal?”  “A. 
That  was  a  verbal  agreement.” 

“Q.  In  vour  testimonv  at  the  last  session  vou  are  re- 
ported  as  having  testified  as  follows:” 

‘Q.  What  was  the  reason  for  the  su]:)])lemont  to  the  agree¬ 
ment  in  September,  1913,  if  you  recall,  ^Ir.  Carroll?’  CV. 
It  was  a  dissatisfaction  on  my  part  as  to  the  i)rofits  that 
the  partnership  was  making.’ 

Is  that  what  vou  said,  or  intended  to  sav?” 

“A.  Xo.  I  said  or  intended  to  sav  that  I  was  dissatisfied 

* 

with  my  share  of  the  profits  which  the  partnership  was 
making.” 

1234  “Q.  At  the  last  session  your  attention  was  called 

to  your  earlier  testimony  given  in  April  of  1920,  in 
which  you  stated  that  there  were  no  written  agreements  of 
partnership,  and  you  corrected  it  and  produced  your  copies 
of  the  original  and  su])])lemental  agreement.  Have  you 
any  explanation  to  make  as  to  your  testimony  and  the 
modification  of  it?”  “A.  Only  this,  that  I  had  not  had 
occasion  to  refer  to  those  papers  for  some  time,  and  in  fact 

there  was  an  interval  of  some  five  or  six  or  seven  vears 

* 

there,  and  on  the  spur  of  the  moment  I  spoke  from  memory, 
and  I  was  simply  at  fault.” 

“Q.  In  this  account  which  you  have  produced  today,  is 
it  your  understanding  of  it — which  is  mine  from  a  very 


92G 
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1233  (Rec.  1171-1174:)  Whereupon,  Louis  D.  Carroll 
was  recalled  and  on  examination  bv  counsel  for  de- 
fendants,  ^Ir.  Easby-Smitli,  testified  as  follows: 


“Q.  Mr.  Carroll,  I  observe  that  this  account  begins  May 
6,  1911.  Please  state  whether  or  not  von  have  made  anv 
search  or  effort  to  find  the  accounts  antedating  this.”  ‘‘A. 
Yes,  and  we  conld  not  find  anything  back  of  that.” 

“Q.  These  are  all  the  accounts  which  you  find  of  your 
account?”  “A.  Yes  sir.  That  is  all  that  thev  gave  me.” 

“Q.  Please  state  when  your  first  partnershi])  arrange¬ 
ment  with  your  brother,  Harry  R.  Carroll,  began,  approxi¬ 
mately.”  “A.  It  began  in  about  1908.” 

“Q.  Prior  to  the  original  partnership  agreement  of 
February  4,  1910,  which  related  back  to  January  1,  1910, 
did  you  have  any  written  agreement  of  partnership  ante¬ 
dating  this  original  jiartnershi]) ?”  “A.  No.” 

‘‘Q.  You  mean  the  agreement  was  merely  verbal?”  “A. 
That  was  a  verbal  agreement.” 

“Q.  In  vour  testimonv  at  the  last  session  vou  are  re- 
ported  as  having  testified  as  follows:” 

‘Q.  What  was  the  reason  for  the  su])]Jemont  to  the  agree¬ 
ment  in  September,  1913,  if  you  recall,  ^Ir.  Carroll?’  ‘A. 
It  was  a  dissatisfaction  on  my  part  as  to  the  profits  that 
the  partnershi])  was  making.’ 

Is  that  what  vou  said,  or  intended  to  sav?” 

“A.  Xo.  I  said  or  intended  to  sav  that  I  was  dissatisfied 
with  my  share  of  the  profits  which  the  partnership  was 
making.” 

1234  “Q.  At  the  last  session  your  attention  was  called 

to  your  earlier  testimony  given  in  April  of  1920,  in 
which  you  stated  that  there  were  no  written  agreements  of 
partnership,  and  you  corrected  it  and  produced  your  copies 
of  the  original  and  su])])lemental  agreement.  Have  you 
any  explanation  to  make  as  to  your  testimony  and  the 
modification  of  it?”  “A.  Only  this,  tliat  I  had  not  had 
occasion  to  refer  to  those  papers  for  some  time,  and  in  fact 


there  was  an  interval  of  some  five  or  six  or  seven  vears 
there,  and  on  the  spur  of  the  moment  I  spoke  from  memory, 
and  I  was  simply  at  fault.” 

“Q.  In  this  account  which  you  have  produced  today,  is 
it  your  understanding  of  it — which  is  mine  from  a  very 
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Imrrifcl  oxaiiiiiiatioii  of  it — that  you  ari*  in  this  account 
from  the  ])c<iiuiiini;-  cliarn(‘(l  with  all  the  moneys  which  you 
liave  drawn  “A.  Ves.” 

“(J.  I  ol)sei*V(‘  in  th(‘  h(‘iii  nil  ini’-  a  larii’c*  number  of  a])- 
pareiitly  weekly  drawings  of  tiui  dollars.  AVill  you  state 
when  vou  hi'uan  to  inake  auv  la^undar  we(‘klv  drawiim’s  from 
the  partiKU’ship “A.  I  hi^^aii  to  draw  weekly  drawing's 
from  till*  vei’v  dav — well,  from  1!M)7  or  IDOS,  at  the  time 
of  the  oriu’iual  au,a*eement. ” 

“(,).  The  first  time  vou  went  into  the  partnership?”  “A. 
Yes.  ’  ’ 

In  what  ac'couut,  if  any,  a.re  these  irross  and 
au’ii'reicate  drawinus  hv  vou  carried,  if  vou  know?  How  are 
they  handled  in  tlu*  linn  account iim’ ?”  “A.  Well,  the  totals 
would  he  ti‘aust\‘rred  to  tin*  profit  and  loss  account,  I  ])re- 
sunie.  I  am  not  (Uitii’cly  familiar  with  that,  thou.u’h,  not 

heiu.ii’  a  hookk(‘i‘))ei* :  hut  that  is  my  iinpr(‘ssion. ” 
12.*).')  “(A  And  oil  what  basis  would  vour  shaia*  in  the 

V  • 

partu(*rship  In*  figured — from  what  account?”  “A. 
From  tlu*  profit  and  loss  ac(*ouut.” 

I)y  th(‘  Special  Master: 

Do  y(Ui  know  wh(‘th(*r  tin*!’!*  is  such  an  account  on 
the*  hooks?”  “A.  Yes  sir.” 

You  hav(‘  si'eii  it,  have*  you?”  “A.  Yes  sir.” 

The  Sjiecial  Master:  “Well.  I  would  like  to  see  that 
account.” 

Mr.  Fashy-Smith :  “Fan  you  ii(‘t  the  profit  and  loss  ac¬ 
count  M r.  ( ’arroll  ?” 

.Mr.  II.  I?.  Farroll :  “W(‘  hav(‘  .Mi*.  Flaytoii  out  luu’e.  Lid 
liim  tell  vou  about  that.” 

Mr.  fhishv-Smith  :  “Well,  Mr.  Dent  savs  h(‘  wants  the 

«  • 

account.” 

.Mr.  L.  I).  Farroll:  “.\r(*  vou  throimii  with  me?” 

^Ir.  Fashy-Smith:  “I  think  so.  Have  you  any  (piestions 
for  the  witiu'ss,  Mr.  Dent  ?” 

The  Spi‘eial  ^lastm*:  “Xo  iud(*ed.” 

Mr.  Fashy-Smith:  “Well,  if  you  will  uam(‘  the  iie.xt  ses¬ 
sion,  Mr.  Dent,  wi*  will  hriiiL;*  tlu‘  profit  and  loss  account.” 

The  Special  Master:  “Any  time  that  is  ai*'reeable  to 
counsel.” 
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Carusi :  “I  do  not  know  that  I  understood  Mr. 
Harry  Carroll's  statement  a  moment  ago  about  it.  There 
is  no  use  ot*  producing  it  it*  it  has  not  been  brought  up  to 
date.  What  was  the  remark  you  made,  ^Ir.  Carroll,  about 
getting  the  account  ?” 

^Ir.  II.  K.  ('arroll:  “I  was  not  referring  to  that. 
I23G  I  said  we  had  ^Ir.  Clayton  out  here  and  he  could 
make  a  statement  with  reference  to  it.  ^lav  I  make 
a  statement  off  the  record  as  a  suggestion?” 

Mr.  Easbv-Smith:  “Sure.” 

(After  ])roceedings  which  were  directed  not  to  be  re¬ 
ported,  the  furtlnu-  hearing  in  this  matter  was  adjourned 
until  tomorrow,  Saturday,  December  17th,  1921,  at  10:30 
o’clock  A.  M.) 

(Rec.  1173-1182:)  Hearing  of  December  17,  1921. 

The  Special  Mast(‘r:  “Inasmuch  as  ^^r.  Clayton's  inter¬ 
jection  y(‘st(‘i‘day  was  off  the  record,  I  guess  we  had  better 
look  at  the  account  off  the  rc‘cord." 

Mr.  Kasbv-Smit  li :  “I  do  not  know.  You  (*alled  for  it, 
and  I  want  to  ])ut  it  on  the  record  that  it  is  here,  and  I 
want  to  submit  it  for  your  inspe(*tion  and  object  to  its  in¬ 
troduction  in  evidence." 

The  Special  blaster:  “Mr.  Kasby-Smith  can  make  the 
offer  of  the  account  as  brought  here  bv  Mr.  (davton.” 

^Ir.  Kasby-Smith:  “All  right.  In  response  to  the  call 
of  the  S])ecial  Master  for  the  profit  and  loss  or  capital  ac¬ 
count  of  the  t'arroll  Electric  C'o.,  .Mr.  (^layton,  the  auditor 
of  this  com])any,  is  ])resent  with  the  accounts,  I  submit 
them  for  tli(‘  ins])ection  of  the  Mastm*,  but  object  to  their 
introduction  in  cvid(‘nce,  on  the  ground  that  they  are  im¬ 
material  to  anv  issue  in  this  case  or  to  anv  accounting  in 
this  case,  and  because  the  introduction  in  evidence  and  the 
spreading  on  the  record  of  these  accounts  appears  to  be 
an  unnecessary  ])ublication  of  the  private  affairs  of  this 
co])artncrship." 

Th(‘  S])ccial  Mastci*:  “Xow,  h‘t  me  see  them.” 

(The  ])a])ei\s  produced  by  the  witness  were  handed  to  the 
Special  Master.) 

59 — 4:445a 
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1237  Mr.  Has])y-Smitli :  “I  want  to  ask  oiio  question, 
Mr.  Dent.  I  just  want  to  identity  the  dates  and  as 
to  wliat  period  of  tinu*  lie  found  tlunn.  Will  yon  swear  the 
witn(‘ss  !" 

The  S])eeial  Mastei*:  “Von  eonld  inelnde  the  dates  in  your 
offer." 

Mr.  Kashv-Smith :  “I  want  to  ask  him  thoiiLrh,  ahont  the 
dates.  If  yon  will  just  sw(‘ar  him,  I  want  an  explanation  of 

whv  hi‘  has  hronudit  tlu‘se  and  noin*  i‘arli(*r  than  the  dat(j 

•  ■ 

which  first  a])])ears  there." 

Wheren])on  Harry  W.  Clayton  was  calh‘d  as  a  witness 
and,  haviiiir  hemi  lirst  duly  sworn,  was  examined  and  testi¬ 
fied  as  follov.'s  : 


Ily  ^Ir.  Eashy-Smith: 

“(^).  Ml-.  (’layton.  it  a])])(‘ars  on  tin'  fae<‘  of  these  ai*connts 
which  yon  have  just  hamh'd  to  tlu‘  Sp(‘cial  Mastrn-  that  they 
heixin  in  1!)11  and  conn*  down  to  dati*,  inclndimr  the  ])resent 
current  account.  Will  yon  ])h‘ase  state  whethm-  or  not 
tlu‘se  are  all  the  accounts  which  von  hav(‘  Ixum  able  since 

V(‘sterdav  to  locate.’"  “A.  Th(*v  are  all  that  1  (*onld  lo- 

•  •  • 

cate." 

“().  Do  yon  mean  hy  that  that  tlun-e  are  none  antedatiiiij; 
ll)ll  .’"  “A.  Xot  to  my  knowled^i*." 

The  Spt*cial  Master:  “Xow,  (’ol.  Eashy-Smith,  I  am  en¬ 
tirely  williiiLT  to  meet  your  wish(‘s,  so  far  as  yonr  desire  to 
keep  out  of  the  record  the  affairs  of  the  partnershi])  are 
concerned.  So  far  as  yonr  objection  to  the  materiality  of 
this  account  is  concerned,  1  shall  overrule  it  as  to  certain 
(‘iitries  in  the  account,  and  if  yon  are  willim^  that 
1238  those  entries  should  iro  in  snbj(‘ct  to  yonr  objection 
and  t'xception,  1  will  acciqit  the  entries  in  ])lace  of  the 
full  account." 

Mr.  Eashy-Smith:  “1  am  not  willinir  that  certain  seirre- 
crated  items  of  this  account  be  introduced  in  evidence  un¬ 
less  there  is  a  statenumt  made  bv  von  or  testified  to  bv  Mr. 
Elayton  as  to  the  u-eiun-al  ])ui-])ort  and  mq  result  shown  by 
this  acconntinir,  as  to  the  charn-ini;-  of  advaiu-t's  to  the  two 
])artners  and  r(‘investment  in  ca]»ital  and  so  forth,  which 
they  show,  and  no  division  of  net  prolits." 

The  Special  Master:  “Well,  I  am  willing  to  take  the  testi- 
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moiiy  of  ^Ir.  Clayton,  tlioii,  as  to  the  various  entries  in  this 
aceonnt  and  tlieir  metliods - ” 

Mr.  Kasl)y-Sinith  (inter})osine:)  :  “Just  let  me  finish.  I 
do  not  think  that  the  net  result  in  ligures  from  year  to  year 
ought  to  be  s])read  on  the  record.” 

The  Sj)ocial  Master:  “AVell,  as  I  have  said,  I  am  not 
])articularly  desii’oiis  of  getting  the  totals.  1  only  want  the 
facts  as  to  certain  entries  to  ai)])ear.” 

Mr.  Easby-Smith:  “Well,  I  think  that  the  Master  should, 
after  an  examination  of  them,  state  the  net  result  as  to  what 
they  appear  to  show,  and  then  examine  .Mr.  Clayton  or 
bring  it  out  bv  an  examination  of  Mr.  Clavton.  1  do  not 
think  there  should  be  testimonv  merelv  as  to  certain  segre- 
gated  items  or  the  account  for  any  separate  year,  because 
my  very  brief  examination  of  the  account  this  morning  ap¬ 
pears  to  show  that  the  ])artners  drew  their  full  allowance 
certain  v(*ars  and  that  ceilain  other  vears  thev  did  not,  and 
the  excess  ovm*  what  they  drew  went  to  ca])ital  or  profit  and 
loss  ac('ount.” 

The  Special  Master:  “Well,  I  am  willing  to  examine  Mr. 
(.'lavton  about  it,  then.” 


1239  By  the  Special  Master: 

“Q.  Mr.  (dayton,  will  you  ])lease  take  this  so-called  profit 
and  loss  or  cai)ital  account,  and  the  personal  account  of 
Mr.  Louis  1).  Carroll,  Exhibit  Louis  1).  Carroll  Xo.  1,  and 
state  wind  if  anv  entries  from  the  account  of  Mr.  Louis  I). 

t 

Carroll  are  carricM  into  the  Capital  account/  This  Louis 
D.  Carroll  exhibit  is  in  two  sections."  “A.  Of  course, 
])rior  to  the  year  191!),  which  was  the  time  of  my  connection 
with  the  concern,  I  can  only  make  such  statement  as  the 
])a])(‘rs  show  and  the  accounts  show,  as  the  entries  prior  to 
that  were  not  made  with  my  knowledge,  but  subse([uent  to 
that  date,  1  can  show  specifically  from  my  own  knowledge 
just  what  drawings  the  partners  in  this  firm  had  with  re¬ 
spect  to  this  ca})ital  account.” 

“(^).  \Ve  understand  that,  but  Col.  Easby-Smith  wants 
these  facts  to  go  in  by  an  examination  of  you,  so  I  am  ask¬ 
ing  vou  to  state  for  the  benefit  of  the  record  what  the  ac- 
counts  themselves  show.” 

.Mr.  Easbv-Smith :  “I  mav  state  that  I  have  not  adduced 

*  * 

this  evidence,  and  I  am  objecting  simply  to  certain  items 
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carried  into  the  record  witlioiit  a  full  sliovring  as  to 
wliat  the  account  is.” 

The  Special  Master:  as  I  said  Ixd'ore,  I  am  tryinu: 

to  ine(‘t  vonr  wislu*s  about  the  account.  It*  vou  are  ixoinir 
to  insist  upon  your  objeetions  to  tin*  whole*  account  and 
then  your  objections  to  the*  entries  which  I  think  material, 
then  1  shall  have  to  insist  upon  tin*  whole  account  ^o)ini^  in, 
that  is  all.” 

Mr.  Kasbv-Smith:  “1  understood  that  vou  overruled  mv 

*  »  * 

objection  as  to  the  materiality,  but  considered  the  objection 
as  to  the  unnecessary  ])ublication  ot*  the  ])i‘ivate  af- 
1240  fairs  of  the  partnershi]).  All  1  want,  in  deference  to 
your  rulimr  in  that  ri‘S])(*ct,  is  that  so  far  as  possible 
tlie  full  facts  be  develo])ed,  without  a  si)readine;  on  the 
record  of  the  unnecessarv  details  of  the  firm's  business.” 

The  Special  Master:  “I  undei’stand.  AVhat  you  ])articii- 
larly  do  not  desire  with  r(‘s])(‘ct  to  the  fiian's  Imsiness  is  to 
show  llu*  ])rolits  or  lossc‘s  oi*  the  u'ains  and  business  of  the 
partnei’shi]) — is  that  riirht.”' 

^Mr.  Kasbv-Smith:  “'I'liat  is  rie:ht.” 

The  S])ecial  Master:  “I  do  not  care  to  have  him  deal 
with  thos(‘  totals.  What  I  am  askinu:  him  now  is  to  follow 
u])  Ml’.  Louis  I).  Larroll’s  li*stimony  of  yi'sterday  that  cH‘r- 
tain  items  of  his  account  went  into  ])rotit  and  loss.  Xow, 
1  want  to  ask  him  what  iti'ins  from  Mr.  Louis  1).  Larroll's 
account  went  into  that  account.”  “A.  to  and  includiip^ 
the  vear  1917,  as  is  shown  bv  these  accounts,  Mr.  Louis  D. 
Carroll  was  entitled  to  certain  drawings - ” 

‘‘Q.  (Interposing.)  Xow,  I  am  not  asking  you  that,  I 
am  asking  vou  what  items  from  Mr.  Louis  D.  Carroll's  ac- 
count  went  into  that  acc'ount.”  “A.  1  have  to  ex])lain  that, 
lie  was  entitled  to  certain  drawings,  and  he  neither  with¬ 
drew  moi’e  nor  less  than  that.” 

“Q.  I  do  not  want  your  conclusions.  I  am  asking  you 
just  the  facts,  what  items  fi’om  Mv.  Louis  I).  Carroll's  per¬ 
sonal  account  went  into  that  general  account.” 

Mr.  Kasbv-Smith:  submit  tliat  the  witness  is  entitled 

to  state  his  t‘X]»lanation  in  testifying  to  this  account.” 

The  Sp(‘cial  Master:  “lli*  may  add  any  explanation  after 
he  has  answered  the  (jiiestion,  if  it  is  an  explanation.” 


II.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


933 


Tlie  Witness:  “An  item  of  June  OOtli,  1918,  the 

1241  amount  tliat  lie  was  entitled  to,  was  reinvested  in 
the  business  and  also  the  end  of  December  of  the 

same  year.” 

“Q.  Is  that  the  first  item?”  “A.  That  is  the  first  item 
that  were  reinvested  in  the  business,  yes  sir.” 

“(,).  Let  ns  identify  those  items,  please.”  “A.  This  is 
$74().41  here.” 

“Q.  June  30th,  1918?”  “A.  Yes  sir.” 

“Q.  In  ^Ir.  CarrolLs  individual  account?”  “A.  Mr. 
L.  D.  (AirrolTs  individual  account.” 

Entered  as  a  balance  to  (\  E.  Co.?”  “A.  Yes  sir, 
was  credit(‘d  to  the  capital  account  of  the  Carroll  Electric 
Co.” 

“Q.  As  a  reinvestment?”  “A.  As  a  reinvestment.” 

Of - ”  “A.  ( lnter])osin^.)  Moneys  that  he  was 

entitled  to,  but  that  he  did  not  draw  from  the  copartner¬ 
ship.” 

“Q.  Does  not  that  cover  what  you  wanted  to  say  a  while 
ago,  or  do  you  want  to  add  anything  to  that?”  “A.  In 
regard  to  my  explanation  in  the  beginning?” 

“Q.  Yes.”  “A.  Xo,  nothing  further.” 

“Q.  That  is  what  you  wanted  to  state  a  while  ago?” 
“A.  Yes.  This  was  the  first  vear  that  he  did  not  draw  out 

V 

or  draw  over  what  he  was  entitled  to  in  the  way  of  com¬ 
pensation.” 

“Q.  Xow,  what  is  the  other  item?”  “A.  At  the  end  of 
December  of  the  sa me y(‘ar, $1,1  Gfi.fir)  was  reinvested.” 

1242  “t^.  XT)w,  the  other  items,  if  there  are  any  sub- 
seciuent  to  that.”  “A.  June  3()th,  1919,  there  is 

^rio.Gl  roinvosted.  At  December  .‘list,  1919,  Mr.  Carroll 
had  withdrawn  $2,8.‘)1.0()  moi’e  than  his  salary,  and  that 
was  chai'ged  to  Ca])ital  account.  In  the  year  1920,  as  of 
D(‘cember  ,‘llst,  h(‘  had  withdrawn  .$8,8r)9.40,  which  was  also 
('hai’ged  to  Cai)ital  account — that  is,  more  than  his  salary. 
That  brings  us  up  to  the  present  time.” 

“Q.  Do  I  understand  you  to  state,  Mr.  Clayton,  that 
those  items  all  represent  difference  between  his  with- 
dravrals  and  his  salary?”  “A.  Yes  sir.” 

31ie  Si)ecial  Master:  “That  is  all  I  want  to  ask  him.” 
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“Whcronpon  the  examination  of  Mr.  Clayton  was  re* 
sumed  bv  counsel  for  defendants  and  lie  testified  as  follows: 

(Rec.  llS‘2-9():)  Asked  to  ]ioint  out  any  carryini!:  into  this 
account  of  withdrawals  bv  the  defendant  Ilarrv  ll.  Carroll 
which  niiii'ht  have  been  in  (‘xcess  of  his  salarv;  he  said  it 
showed  I)(‘cenil)(‘r  .‘>1,  IDlb,  accoi’dinu’  to  th(‘  capital  account 
of  tho  Carroll  Khudi’ic  Company,  II.  R.  Carroll  withdrew 
for  two  years  $14,ir)9.r)(),  charged  to  ca])ital,  beinu*  the  entry 
in  the  II.  1C  Carroll's  individual  account,  Hxhibit  Mcll- 
henny  Xo.  7,  under  that  date,  which  is  the  first  item;  June 
30,  191S,  an  item  of  $797). 42  of  undrawn  salary  riunvested 
in  ca|)ital;  Deccunlxu*  .‘>1,  RRS,  an  item  of  $2,7)0.‘).8r)  of  un¬ 
drawn  salary  r(‘inv(‘sted ;  June  .‘10,  191!),  overdraft  of  salary 
$1,3.')3.1.3 :  I)ecemb(*i’  31,  1!)1!),  an  item  of  $4,3!)!). 7)7  chariii'd 
to  capital  as  drawinii's  over  salary.  Decianber  31,  1!)20, 
an  item  of  $407). 3S  undrawn  and  reinvest(‘d.  J'lu'n*  would 
b(‘  no  entry  in  this  account  of  such  items  unless  the 
1243  ])arti(*s  either  und(*rdi*ew  or  overdi’ew  salary.  The 

entrv  occui’s  onlv  at  the  end  of  tin*  vcair  wlnui  th(‘ 

*  •  • 

])ersonal  account  shows  salary  not  fully  drawn  or  over¬ 
drawn.  He  was  ask(‘d  to  take  tin*  account  and  state  it  as 
of  each  v(*ar.  'rh(‘  Mastin’  called  attention  to  tin*  fact  that 
thi‘  defendant  II.  R.  Carroll's  ])ei’sonal  account  only  came 
down  to  l!)lt).  ('onnsel  foi’  the  di'finidants  said  In*  wanted 
him  to  state  it  fj’om  the  ])i’ofit  and  loss  account  as  to  both 
H.  ll.  Carroll  and  .Mr.  Louis  I),  ('arroll.  The  witness  said 
that  account  showed  no  entries  of  debit  or  credit  for  the 

vears  1!)11-1!)14,  inclusive.  That  indicati'd  thev  had  sim- 

•  « 

plv  drawn  the  salarv  allotted  to  them  or  thi*v  wei’e  entitled 
to  and  only  that.  Tlu*  books  of  the  ('ompany  were  closed 
for  two  yi*ars  1!)17)-1!)1()  at  oni*  time,  and  tliat  closinir  shows 
a  withdi’awal  ot  $14, !.)!)..)()  by  II.  R.  ('arroll  over  and  above 
his  allotted  salary.  It  shows  no  enti’y  for  Mr.  Louis  Car- 
roll,  which  wouhl  indicati*  hi*  had  neither  drawn  l(*ss  nor 
(*xc(*eded  his  salarv. 

The  witni'ss  was  then  examined  by  the  Master.  He  said 

there  was  no  wav  he  could  tell  definitelv  from  all  three  of 

•  • 

the  accounts  what  those  different  salaries  were  for  the  dif¬ 
ferent  years,  except  by  analysis.  Asked  to  take  the  ac¬ 
count  of  11.  R.  ('arroll  and  state  what  the  last  two  entries 
on  t!ie  balancini*’  of  April  30,  1!)12,  indicate;  he  said  “Why 
acconiinu’  to  the  record  it  says  salary  there.”  Asked  if 
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OIK*  was  “salary  for  tlu*  voar  lie  said  one  item 

was  “salary  for  tlu*  year”  and  the  other  “salary.’’  Asked 

•  »  *• 

if  tlu*  item  of  “salary”  $l,ldd.0()  was  carried  into  capital 
account;  he  said,  Xo,  that  would  not  he  carried  into  capital 
account.  Asked  if  that  indicated  an  overdrawing  of 
$1,130.0(1,  he  answered  “that  to  which  he  was  entitled.” 
Asked  which,  the  $1,200  or  the  $1,130.0(),  or  both  he  an¬ 
swered  from  the  ri*coi*d  he  would  sav  l)oth.  Asked  to  take 
the  n(*xt  halancinu*  Dec.  31,  1912,  and  state  what  the  item  of 
“salary  for  1912  $1,500”  would  indicate:  he  an- 
1244  swered  that  “according  to  the  record  it  would  appear 
to  h(*  he  salary.”  Ask(*d  as  to  the  item  December 
31,  1913  $3,03.*). 37 ;  he  answered  that  would  appear  to  be 
sahn*y.  Asked  if  he  found  that  carried  into  cai)ital  account; 
he  said  Xo.  Asked  if  he  found  the  item  of  $2,482.77  De- 
(*(‘mb(‘i*  31,  1914,  carried  into  ca])ital  account;  he  said  No. 
Following  that  came  the  item  of  $14,159.50,  which  he  did 
find  carried  into  tlu*  ca])ital  ac'connt.  Asked  to  take  the 
account  of  luinis  1).  (’ai'roll,  Ajiril  30,  1912,  two  entries 
“salary  for  year  $520”  and  “salary”  $143.13,  and  state 
what  tlu‘y  indicated;  he  said  it  indicated  salaries.  Asked 
if  lu*  m(‘ant  both  entri(*s  W(*re  total  of  salary;  he  answered 
not  necessarily.  Asked  what  they  did  indicate  to  him,  ho 
answer(‘d  it  might  indicate  that  jiart  of  the  salary  he  would 
b(‘  (‘iititled  to;  lu*  did  not  know  any  further  than  that;  he 
could  not  t(‘ll :  lie  could  not  tell  from  that  if  it  was  salary 
he  was  entitled  to.  Asked  if  lu*  liad  not  said  a  while  ago 
he  could  by  analysis;  he  answered  liv  analysis  he  meant 
taking  the  account,  the  debits  and  credits,  and  then  analvz- 
ing  it.  The  Master  said,  “Well,  you  analyzed  the  balance 
of  .Mr.  Harry  (’arroll’s  at  the  same  time;”  and  he  replied 
he  did  not  sav  that  was  salary  lu*  was  entitled  to  though, 
b(*caus(*  h(‘  could  not  t(‘ll  from  that  paper  that  it  was. 

Asked  if  then  it  only  indicated  to  him  that  they  were  cred- 

*  «. 

ited  with  those  two  items  as  salary;  he  said  ves.  Asked 
if  the  two  items  in  Mr.  Louis  Carroll's  account  April  30, 
1912,  were  carri(*d  into  capital  account,  he  said  no.  Asked 
if  the  ci’edit  (*ntry  of  “salai*y”  December  31,  D12,  $1,750.10, 
was  canned  into  capital  account;  lu*  said  no.  Asked  if  the 
entry  of  $1,777.37  December  31,  191.3,  “salary”,  was  cai-- 
ried  into  ca])ital  account;  he  said  no.  Asked  if  the  credit 
of  “salary”  Decembei*  31,  1914,  $1,510.7.3,  was  carried 


936 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


into  capital  account ;  lu*  said  no.  Asked  if  the  credit 
124.J  fd*  “salari(‘s"  December  31,  1916,  was  car- 

1‘ied  into  ca))ital  account :  be  said  no.  Asked  liow  the 
credit  entides  Deccmiber  31,  1917,  of  “salaries  "5^2,857.40  and 
“nn])aid  1917  salary"  5^4,542.60,  with  a  debit  entry  of 
51^4,542.60"  to  balance  of  1917  salary",  were  carried  in  cap¬ 
ital  account;  h(‘  said  he  did  not  know  that  either  item  was 
carri(*d  in  ca])ital  ac(*onnt  or  not.  Askc'd  if  the  n(‘xt  entries 
of  5^3.7,50  JiiiH'  30,  1918,  “salary"  and  5j53,750  December  31, 
1918  “salary"  were  carri(‘d  in  ca])ital  account:  he  said  no. 
The  debit  (‘nti*y  r»f  5^^746.41  June  3>0,  1918,  is  the  entry  of 
reinv(‘sted  capital  from  niiderdrawiim*  r»f  salary  he  has  tes¬ 
tified  to,  ainl  tli(‘  entry  of  Dec(*ml)er  3>1,  lin8,  a  similar  debit 
enti*y  “balance  f»f  salary"  $1,169.85  is  canned  into  ca])ital 
the  sam(‘  way,  an  ninho’drawinu’.  On  June  .‘»0,  IID!)  there 
is  a  credit  (mtrv  of  $3,750  salarv,  and  a  debit  entrv  of 
$115.61  an  iimho’d rawing* ;  the  latt(‘r  is  carried  to  Capital 
account  the  same  wav. 


Examination  resumed  bv  counsel  for  the  defendants: 

« 

lie  stated  that  from  these*  ac(*onnts  it  would  a])])ear  th(‘re 
has  be‘en  no  division  of  ])rolits.  Tin*  accounts  show  tin* 
h‘avin,ii’  in  the  business  of  all  net  jirolits,  (‘Xc(*pt  as  the  ac¬ 
counts  show  withdrawals,  ddiat  was  tnie  within  his  ])ei*- 
sonal  knowl(‘d.ue  since  1919.  The  cajiital  account  was  then 
returned  to  the  witness. 

(Kec.  1190-1191:)  ^Ir.  Fleharty:  “There  is  one  thing  I 
might  state  for  the  record  now.  The  master  asked  for  in¬ 
formation  concerning  the  entrv  on  ]iage  39  of  F.  (J.  C. 
Xo.  2". 

4'he  S])(*cial  Mast(‘r:  “Mi’s.  Carroll's  book.'" 

Mr.  Fh‘harty:  “Mrs.  ('arroll's  account  book.  That  is 
the  (‘iitry  conce‘rning  the  “(^)"  Stre'et  ]n’operty  on  that  ])age, 
and  I  am  ready  to  state  that  counsel  agree  that  those  en¬ 
tries  were  made  by  Mr.  Mcllhenny  at  the  time  of  the  pur¬ 
chase  of  the  S  and  T  Street  properties  by  ^Ir.  Car- 
1246  roll  and  made  because  of  some  adjustment  between 
]\lr.  and  !Mrs.  ('arroll.  In  other  words  thev  wore 
made  at  a  time  subsequent  to  the  filing  of  this  suit.'’ 

Mr.  Carnsi:  “They  were  made  at  the  time  of  the  Re¬ 
ceiver's  sale  or  shortly  thereafter.” 

Mr.  Fleharty:  “That  is  right,  Mr.  Carroll?” 
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^Fr.  II.  R.  Carroll:  “Yos  sir." 

Tlio  Special  Master:  “I  do  not  want  to  open  up  this 
recoi’d  for  evidence'  now." 

Mr.  FU'liarlv:  “Von  said  von  wonld  ))e  satisfied  with  a 

•  • 

stat(‘in(*nt  of  counsel  about  it,  just  as  to  the  time  of  making 
them.” 

The  Sjiecial  Master:  “Yes,  l)nt  you  are  undertaking  to 
state  now  that  it  was  an  adjustment  between  ^Ir.  and  ^Irs. 
Carroll.” 

Mr.  Fleliarty:  “That  is  proliably  an  incorrect  statement. 
There  is  no  evidence  of  that.  1  was  thinking  more  of  the 
other  (‘lit ries. " 

Tlie  S])(‘cial  Mast(‘r:  “If  you  mean  an  adjustment  of  the 
rents,  tliat  would  be  all  right.” 

Mr.  Fl(‘harty:  “It  could  not  have  been  that  for  Q  St.” 

The  S])ecial  Master:  “If  you  want  to  say  it  was  an  ad- 
justmi'iit  Ix'tween  ^Ir.  and  Mrs.  Carroll  as  to  the  Q  Street 
pro])(‘rty  that  o])ens  ii])  the  case.” 

Mr.  Flehartv:  “1  did  not  mean  that  at  all.” 

The  Sjiecial  ^Master:  “1  understand  that  counsel  is  offer¬ 
ing  a  statement  as  to  th(‘  time  when  the  (uitries  were  made.” 

Mr.  Flehartv:  “That  is  all,  and  1  won’t  undertake  to 
state*  th(*  purpose*  (»f  the*  cutri(*s,  but  1  know  th(*y  were  made 
at  that  time*  and  oth(*r  (*utrie*s  we*r(‘  made*  in  the*  book  at 
that  time*  with  ref(*rence  to  S  and  T  Streets  for  the  purpose 
of  adjusting  rents. ” 

The  Special  Master:  “That  is  all  right,  then.  That  does 
not  open  up  anything.” 


“Counse‘1  for  defendants,  ^Ir.  Easby-Smith,  then  resumed 
Ids  examination  of  the  witness  Harry  W.  Clayton,  and  the 
witness  testified:” 

1247  (li(‘c.  1191-92:)  He  is  an  accountant  and  has  been 

such  for  lb  v(‘ars;  he  has  been  chief  accountant  for 

«  ^ 

Carroll  Electric  Company  since  August  4,  1919. 

^Ir.  Toasby-Smith :  “().  T  now  show  you  all  together  the 
following  exhibits,  and  C.  E.  C.  Xo.  1  for  identification, 
defendants’  loxhibit  Xo.  21,  being  what  is  known  in  this 
case  as  the  Suspense  Account  and  a  ledger  account  of  J.  J. 
^loebs  with  the  Carroll  Electric  Co.,  which  is  marked  Mc- 
Illhenny  X"o.  1,  being  an  account  beginning  May  1st,  1911, 
and  extending  to  February  28th,  1917,  in  two  sheets,  and 
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Exlin>it  C*.  E.  C.  Xo.  4  for  idontification,  in  two  pages,  be¬ 
ing  statoniont  of  account  dated  .Inly  21,  lOlG,  with  Joseph 
J.  Mf)(4)s. 

T  want  to  introduce  in  evidence  at  lliis  time  a  statement 
of  account  of  Jnly  21st,  IJIG,  of  tlie  Carroll  PJectric  Co.  to 
Joseph  J.  Moebs,  consisting  of  three  ])agvs,  (h'livered  to 
me  some  time  during  tin*  summer  of  11U(),  in  r(‘s])onse  to 
my  riMjnest  upon  the  defendant  Harry  K.  Carroll  for  a  fnll 
and  com]>Iet(*  statement  of  the  account  with  »Toseph  J. 
Afoebs,  which  1  ch*arlv  rcmieinber  having  rc'ceived  and 
woi’ked  on,  the  third  ])ag(‘  of  which  has  o])posit(‘  the  item 
.^Gd()..‘’>4  a  pencil  notation  in  my  handwriting  of  ex- 

c(‘ss"  to  which  is  altached  a  bill  dat(*d  Jnly  2()th,  IIMS,  to 
Mr.  Jos(‘))h  J.  .Moi‘bs  foi’  on(‘  horse  and  wagon,  $!.*)(). 00, 
under  dal(*  of  June  1st,  1014. 

4'h(‘  lirst  two  |»ages  of  this  account  ap])ear  to  b(‘  tin* 
originals  from  which  (’.  K.  C.  Xo.  4  were  snbseiiiumtly 
co])ied  and  fnimishc'd  at  the  re(in(‘st  of  coniisc*!  for  the  plain¬ 
tiff,  but  is  cleai'ly  not  a  cai’bon  copy  of  tin*  account  which 
1  am  now  oiTei-ing,  and  C.  E.  C.  Xo.  4  foi*  idmititicaition 
does  not  contain  tlu‘  thii’d  page  of  this  ac(*onnt  of  Jnly  21, 
ItnO:  so  fai’  as  my  r(‘cei])t  and  notation  on  this  pa])(‘r  is 
concei'iied,  I  am  willing  to  testify  to  it  nnd(*r  oath 
124S  if  n(‘cessai'y. " 

.M  i\  l)(‘nt  :  “It  is  not  nec(*ssarv." 

Mr.  (’arnsi:  “Do  1  nndm’staiid  von  ari‘  offeiang  this  in 
evidence  ?" 

^Ir.  Easby-Smith:  “V(‘s  sir.  I  want  to  state  a  little  fur¬ 
ther,  Mr.  (’arnsi,  if  I  may.  I  want  to  be  a  little  more  defi¬ 
nite  in  saying  tin'  snmnKM-  of  linO,  which  is  the  nean^st  I 
can  tix  as  to  dat(‘,  bv  adding  that  it  was  r(‘C(‘ived  bv  m(‘  be- 
fore  tin*  tiling  of  tin*  answ(*r,  and  my  re(*ollect ion  is  dni’ing 
tin'  tinn*  wln'ii  I  was  in'gotiating  with  ^Ir.  (’arnsi  concern- 
ing  the  casi*. 

I  off(*r  this  to  b('  cfmsiih'red  in  connection  with  Exhibit 
C.  E.  (’.  Xo.  4  tin*  stateim'nt  of  Jnly  21st,  191G,  concerning 

which  mv  Ix'st  recollection  is  that  it  was  submitted  in  three 

« 

]R‘iges  and  originally  contaiin'd  all  the  data  that  is  now  (*on- 
tained  in  the  y)a])er  which  1  am  now  offering.  This  (’.  E.  (\ 
X^o.  4  indicat(*s  that  soim*  ])age  has  been  taken  off,  but  of 
course  no  indication  of  when  or  by  whom,  but  I  offer  this 
in  order  that  it  be  considered  in  connection  with  C.  E.  C. 
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Xo.  4  as  a  eomploto  papc'r  proparocl  hy  ^Tr.  'Woscliler  July 
21st,  1910. 

1  alsi)  want  to  state,  sn1)jeet  to  proof,  tliat  the  word 
“loss”  and  the  abbreviation  “l)al.”  for  “balance”,  written 
on  the  third  ])aue,  will  be  ])rov(‘d  to  be  in  the  bandwriting 
of  Mr.  Wescliler,  and  that  also  initials  “(\  \V.”  im¬ 
mediately  nnd(‘r  tlu‘  dat(‘  duly  21st,  1910,  will  be  ])roved 
to  be*  in  tin*  handwriting  of  .Mr.  Wescliler.” 

Mr.  (’arnsi:  “Xow,  let  me  ask  von  to  state  exactlv  the 
ground  n])on  whie'h  yon  considen*  this  third  slu*et  to  be  ad¬ 
missible*  in  (*vid(‘nc(‘.  Is  it  on  account  of  a  claim  by  counsel 
that  this  third  shee't  or  an  e*xact  co])y  of  it  was  furnished 
to  connse*!  for  the  ])laintitT  in  connection  with  these  other 
two  she(‘ts  which  art*  offered  in  evidence?” 

124t)  Mr.  fiasbv-Smit h  :  “Xo.  I  make*  no  such  claim.  T 
make*  no  ae-e*nsalion  or  (‘Ve*n  suggest ie)n  that  anyboely 
has  pnrpose*ly  take'ii  off  the*  thirel  jiage*.  My  sob*  ])nr])e)se 
in  e)lTering  it  is  to  show  tin*  e*e)mph‘te*  stale-mcnt  e)f  account 
wliie'h  was  made*  bv  Mr.  AVe*schle*r  Jnlv  21st,  191f),  anel  I 
make*  no  e'laim  that  jiage*  3  e)f  it  was  el(*]ive*re*el  te)  either  the 
Maste*r  eii*  ce)nnse*l  e)r  anylxxly  e*Ise*  in  the*  e'ase*.” 

Mr.  (\arnsi:  “We'll.  1  e>bje*e‘t  te)  the*  aelniissibility  e)f  this 
thii’el  she*e*t  fe)i*  any  pni-j)e)se*.  It  is  not  she)wn  that  this 
thirel  she'ct  e)f  this  ae*e'e)iiiit  was  e've-i*  i‘(*neh*re‘el  as  an  ace‘e)nnt 
te)  .Ie)se*ph  d.  Me)e*bs,  and  1  will  state*  t)e*rse)nally  feir  the 
re*e'e)rel,  anel  1  am  ])re*pare*el  te)  make  the*  state‘me*nt  nneh*r 
eiath,  if  ne*e*e*ssai*y,  that  this  is  the  first  time  tliat  I  have 
e‘ve*r  S(*e*n  the*  tliii’el  she*e*t  with  the*  five*  ci-e*elit  items  in  red 
ink.  If  it  is  eh*sire*el  te)  inti’oelnce*  the*  original  e*ntrie*s  freim 
the*  be)e)ks  i‘e*lating  te)  the*se  ite'ins  for  any  re*ason,  why  I  will 
wait  until  that  is  deine*  te)  make*  any  fnrth<*r  e)])je*ctie)n  that 
may  see*m  pre)])e*i*. ” 

.Mr.  l)(*nt  :  “1  eh)  ne)t  nnelerstanel  that  it  is  e*laimeel  that 
this  was  e‘ve*r  i‘eneh‘i*e*el  te)  the*  jilaintiff.  Is  that  claim  to 
be  maele*  ?” 

Mr.  Fh*hartv:  “Xo  sir.” 

.Mr.  Kasbv-Smith:  “dnst  a  minute.  ?\rv  nneh*rstaneling 
is  that  this  ])aper,  neithe*r  K.  (\  Xo.  4  for  ieh*ntiricatie)n 
nor  the  ])a])er  which  I  am  ne)w  offe*ring,  was  ever  renelereel 
te)  the*  ])laintiff  as  a  state*me*nt  of  his  account.  .My  nnder- 
staneling  is  that  elnring  the*  ceinrse*  e)f  the  testimony  a  call 
was  made  for  a  statement  which  hael  been  referred  to  as 
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liaviiifc  boon  mado  up,  and  tliat  in  answor  to  that  call  we 
})rodn('(*d  (\  K.  C.  Xo.  4." 

^Ir.  I)(‘nt :  “I  think  ri^lit  tlioro  wo  miii-bt  jnst  as  woll 
have  Li’o  into  tin*  rocoi’d  tlioso  pliotolitliograplis  mado  of  tho 
])ai)(*rs  oi-ie:inally  ])rodncod  at  tlio  Xovombor  1917  lioaring, 
and  wliich  liavo  boon  in  tho  possossion  of  the  Master, 
rJoO  and  witli  ros])oct  to  this  particnlar  exhibit,  which 
shows  only  a  i>hotolitho.<>raph  of  the  two  sheets,  my 
own  p(‘rsonal  i*(‘colh‘ction  is  that  this  is  the  first  time  I 
have  over  s(‘(*n  tho  oth(‘r  ])a])or. ’’ 

Mr.  (’arnsi:  “I  think  Mr.  Hasby-Smith  is  ri.i»ht  about 
this  pap(‘i‘.  Tin*  one  submitted  to  Mr.  Moobs  was  difforont 
from  this  in  sonn*  })artionlars. ” 

Mr.  Kasby-Sinith  :  “  V(‘s,  sir.” 

Mr.  (’ai’iisi:  “And  I  do  think  that  ho  submitted  this  at 
tho  call  or  sni;*ii’(‘st ion  of  connsol.” 

Mr.  Flohartv:  “Ib'forrim::  to  (\  E.  C.  Xo.  4.” 

^Ir.  Eaiaisi:  “ Kof(‘rrin.i*'  to  E.  E.  (\  Xo.  4,  but  1  am  (piite 
]K)sitivo  that  th(‘So  wore  tho  only  two  shoots  that  wore  sub¬ 
mit  t(‘d,  and  mv  rocolloction  is  that  there  was  a  lithoi>’raph  of 
that.'' 

Mr.  Eh'harty:  “Th(‘ro  is  a  lithoi>ra])h  of  two  shoots.'’ 

Ml-.  I)(*nt  :  “Von  can  mark  th(‘se  ph()tolithoi>-raphs  as 
blaster's  Exhibit  1.'’ 


(Tho  ])apors  referred  to  wore  so  marked.) 

And  1  am  iroino:  to  admit  the  papers  in  evidence,  because 
they  are  further  explanatory  of  tho  account  as  to  which 
Eol.  Easby-Smith  proposed  to  intorroirate  tho  witness. 

(Tin*  pa]>or  ol’for(*d  by  Mr.  Eashy-Smith  was  thereupon 
marked  “Exhibit  Easby-Smith  X"o.  1.") 

Tho  followinii:  are  notes  and  extracts  from  those  Ex¬ 
hibits  : 
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Xofcs  of  Master's  Exhibit  No.  1 

(Phololithograplis  ot*  Kxliibits  produced  by  counsel  for 
defeiidaiils  at  the  session  of  Xov.  (5,  1917,  as  follows: 

Kxhibit  F.  G.  C.  Xo.  1  1  sheet. 

(\  K.  C.  Xo.  11  “ 

G.  E.  C.  Xo.  2  1  “ 

“  C.  E.  C.  Xo.  3  1  “ 

“  C.  E.  C.  Xo.  4  2  “ 

“  C.  E.  C.  Xo.  5  1  “ 

“  C.  E.  C.  Xo.  bl  “ 

Exhibit  G.  E.  (’.  X^o.  7  2  sheets. 

1251  “  C.  E.  C.  X"o.  8  1  sheet. 

G.  E.  G.  “  9  1  sheet. 

Attached  is  the  l)ill  of  William  and  Allen  to  the  Master 
for  12  sheets  dated  December  1,  1917,  the  number  of  sheets 
referrini>’  to  the  original  ])a])ei‘s  from  which  it  will  be  found 
ledger  accounts  on  b>oth  sid(‘s  of  a  sheet  in  G.  E.  (\  Xos.  5, 
7  and  8,  accounting  for  the  difference  betweiui  the  15  photo¬ 
lithographs  and  the  12  ])hotoprints  charged. 

Gomparison  of  the  ])hoto  of  Exhibit  F.  (1.  G.  X'o.  1  with 
the  original  shows  the  striking  out  of  the  1  in  the  $1,200 
second  item,  after  the  Exhibit  was  tibnl,  the  change  being 
made  in  hroirn  ink  as  noted  by  the  Master. 

Photostat  co])y  of  Exhibit  “  Easby-Smith  X"o.  1  is  in¬ 
cluded  in  the  transcript  of  Record. 

The  Special  ^Taster:  “X"ow,  1  want  to  ask  (7)1.  Easby- 
Smith  if  this  witness  has  any  personal  knowledge'  of  these 
accounts,  because  T  am  verv  frank  to  sav  to  vou  that  if  vou 
propose  to  offer  this  witness  for  the  ])ur])ose  of  getting  an 
accountant's  opinion  as  to  these  accounts,  1  shall  not  re¬ 
ceive  his  testimony,  l)ecause  that  is  the  function  of  the 
Master  and  it  is  never  ])ermissibl(‘  in  evidence.” 

Mr.  Easbv-Smith :  “1  am  not  offei'ing  the  testimonv  of 
the  witness  as  of  his  personal  knowledge  of  any  items  in 
this  account,  but  I  am  offering  him  as  an  expert  witness  for 
the  purpose  of  pointing  out  certain  enti'ies  in  tlu'se  ac¬ 
counts  and  expressing  his  opinion  concerning  them.” 

The  Special  ^Master:  “I  shall  have  to  exclude  his  testi¬ 
mony  of  that  character.  In  that  connection,  I  want  to  say 
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that  ill  jioriniltiiii*’  tliis  witness  to  testify  aiioiit  tlie  otlier 
aeeoiiiits,  it  was  doin'  soh'ly  for  tlie  ])nr])oso  of  moet- 
12o2  ini»’  tilt'  (l(‘sir(‘  of  eouiisi'l  tliat  tlu‘  aeeouiits  themselves 
slioiihl  in»t  u'o  into  (‘videnee,  and  I  re,i*’ard  liis  testi¬ 
mony  in  that  r(‘Sj)(‘{'t  as  inadmissihh*,  lu'eause  the  .Master 
is  snpjiosed  to  make  his  own  analysis  of  the  aeeounting 
features  of  the  eas(‘." 

Wherc'iipon  eonnsel  for  did'emlant  made  the  following 
offer  : 

Mr.  Kashv-Smith:  “I  offer  the  (‘videiiee  of  this  witness 
with  es])eeial  n'sjn'et  to  the  statc'nu'iit  of  the  Master  ap- 
])earing  on  ])ag(*  of  the  record;  “Von  would  never  get 

an  accountant  to  r(‘ad  it  anv  otlu'r  wav/'  and  in  onU'r  that 

•  • 

the  Spi'cial  Master  may  incliuh'  tin'  olVer  of  testimony  of  an¬ 
other  expert  ai'i'onntant  jiri'pared  to  testify  in  this  r(‘S])(‘ct, 
J  now  mak(‘  a  tendm*  of  )>roof  hy  Mr.  (’layton  and  hy  the 
oth(‘r  cxp(‘rt,  Mr.  (Iraliam,  as  follows: 

“I  offer  to  ])rove  hy  Mi',  (’layton  and  Mr.  (Iraham  that 
n])on  an  insp(‘ction  of  tin*  d(*f(‘ndants'  Ivxhihit  Xo.  21,  tin* 
so-called  snspimse  account ,  and  comjiarison  with  Midllhanny 
Xo.  1,  that  tin'  third  notation  from  tin'  to]>  of  the  ])ago  of 
(h'fi'iidants '  Ixxliihit  21,  “not  in  a-(‘  is  not  in  tin* 

ledgt'i*  account  with  Jos(‘])h  J.  Moc'hs,  Kxhihit  Mclllhenny 
X^o.  1,  hnt  does  a])pcar  in  ( K.  (’o.  Xo.  4,  the  account  of  July 
2dst,  lint),  alrt'ady  in  ('vidcnci'  in  this  (*as(‘,  and  to  olYi'i*  their 
opinion  tlicri'fori'  that  the  notation,  “not  in  account  a-c 
^loO"  refi'i's  to  tin*  h'dgi'i'  account  and  not  to  ('.  K.  ('o.  Xo.  4. 

“I  also  oiler  to  ])rov('  hy  tln'in  that  in  their  o])inion  the 
five  items  In'ginning  1041  S.  (  F.  (I.  ('.)  $772). tIS  and  the  four 
entrii's  imnn‘diat(‘ly  following  wi'ri'  written  at  a  time  ])rior 
to  tin*  i*nt rv  of  the  lirst  threi*  iti'ins  on  this  sln*et,  as  ('videiici' 
hy  tin*  crowding  down  of  tin*  tigur(*s  and  the  drawing  of 
the  irr(*gnlar  liin*  und(*r  tin*  sum  of  tin*  tirst  thr(*(*  ligures, 
nann*ly,  $12,1 79. hd,  and  that  the  entry  at  the  bottom, 
12oo  “dilVerenc(*s  in  a-c  $1.()S"  W(*re  made  at  a  time  still 
suhs(*<jin*nt  and  have*  s])(*cial  ref('r(*nce  to  the  account 
])r(*]>ar('d  duly  21,  191(),  and  that  the  three  s('ts  of  figures 
above  designated  as  the  tlirc'e  entri(*s  at  the  top,  tin*  five  be¬ 
low,  and  tin*  di(V(*n*n(‘e  in  ac(*ount  $1.0S,  were  made  at  three 
se])arat(*  tinn's,  the  tivi'  entries  being  made  tirst,  the  three 
(*ntrit*s  at  the  to])  being  madi*  at  a  second  tinn*,  and  tin' 
“difference  in  account  $1.08/’  item  entered  at  a  third  time, 
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and  that  the  paper  itself  indicates  this,  in  their  opinion. 
That  is  my  tender  of  proof. 

“Let  me  add  this:  1  ex])ect  to  ])rove  in  this  connection  by 
direct  testimony  and  not  opinion  testimony  that  the  item 
“June  30th  $150,”  wliicli  ai)i)ears  in  C\  K.  (\).  Xo.  4  and 
in  the  ])aper  just  offered  by  me,  Easby-Smitli  X^o.  1,  and  also 
appearin.i>-  in  Mclllhenny  Xo.  1  on  the  second  sheet  thereof, 
two  lines  below  the  balance  $10, 7-9. 00,  relates  to  a  horse  and 
wagon  furnished  to  ^Ir.  Mo(‘bs  in  June,  1914,  for  which  he 
subsecpiently  by  agreement  was  to  allow  the  Carroll  Klectric 
Com])any  $150. 

“That  is  all  my  tender  to  prove.” 

Mr.  Cariisi:  “Do  1  understand  from  your  ([iiestion  that 
this  witness  as  an  (‘.xpert  is  called  u])on  to  testify  as  to  the 
dates  upon  which  entries  were  made  on  the  susi)ense  ac¬ 
count,  based  upon  the  ]K)sition  of  tlie  figuiaxs?” 

Mr.  Easbv-Smith  :  “That  is  not  the  entire  olTiu*.  Tie  is  to 

■ 

testify  to  his  o])inion  fi‘om  the  a])pearau(‘('  of  the  entire 
pajier  and  its  contents  in  connection  with  the  other  ])ai:)ers 
in  evidence.” 

^Ir.  Carusi:  “T  certainly  object  to  an  ex])ert  accountant 
testifying  to  anything  based  upon  the  ])hysi(‘al  ai)pea ranee 
of  the  entries  and  their  relative  ])ositious  one  to  the  other, 
because  that  is  not  a  proper  subject  matter  of  expert  tes- 
timonv.” 

The  Special  Master:  “Let  me  see  if  T  understand 
1254  your  tender,  Colonel.  Did  I  understand  lii-st  that 
the  item  of  $150,  you  would  ex])ect  to  ])rove  was  the 
item  contained  in  the  ledger  account  and  not  in  C.  E.  C. 
Xo.  4?” 

^Ir.  Easby-Smith:  “Xo,  T  did  not  make  that  statement 
at  all.  1  will  r(‘])eat  my  statement  as  to  that.  Just  read 
what  I  stated  after  the  $150.” 

“(Discussion  off  the  record.) 

The  S])ecial  .Master:  “It  a])])(‘ars  in  C.  E.  C.  Xo.  4,  imder 
date  of  June  30th,  1914,  and  in  Easby-Smith  Xo.  1,  under 
the  same  date,  and  in  McIlllKuiny  Xo.  1,  Moebs’  ledger  ac¬ 
count,  under  date  of  July  ‘list,  1910.” 

Mr.  Easby-Smith:  “That  is  the  bill  I’endered  7-20,  which 
I  expect  to  ])rove  is  the  bill  attached  to  Exhibit  Easby- 
Smith  Xo.  1.” 
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The*  Special  ^raster:  “J)atc(l  July  20tli,  191G?" 

^Ir.  Eashv-Sinith :  “I)at(‘(l  Jiilv  ‘iotli,  lOlG.’’ 

•  • 

The  Sj^ecial  Mastt‘r:  “It*  that  is  what  you  expect  to 
})rov(‘  by  this  witu(*ss - “ 

^Ir.  Eashy-Smith  ( iuterposiiii;*) :  “Just  a  minute.” 

The  S]>ecial  Mastt*r:  “I  can  sav  to  vou  verv  fraiiklv  that 
the  witness's  o])iui()u  will  not  disauree  with  the  Master's. 
It*  vou  want  to  contradict  nu*,  vou  do  not  have  to  contradict 
mo  on  that.'' 

^Ir.  ('arusi:  “Then  I  withdraw  any  objection  to  the  wit¬ 
ness  answering*  the  (pu'stion.” 

^Ir.  Easby-Smith :  “Just  a  minute,  and  permit  me  to 
say  that  I  do  not  ofl*!*!’  to  ])rove  by  this  witness  with  regard 
to  the  JrlbO  item.  I  can  withdraw  him  and  prove  that  in  ad¬ 
vance  it*  vou  want  me  to.  lie  knows  nothing  about  it.” 

The  S})ecial  Master:  “Xo,  exce]d  as  to  the  fact  that  it 
relates  to  a  horse  and  wagon,  and  that  it  was  a  bill  rendei’ed 
July  *J()lh.” 

TJb.-j  Mr.  Easbv-Smith:  “It  was." 

4'h(‘  Sp(‘eial  Mast(‘r:  “I  do  not  know  but  Mr. 
^loebs  may  c()nc(‘d(‘  that.  .Mr.  Mo(‘bs,  is  that  tin*  fact,  that 
that  bill  was  ri*n(h*i*ed  to  vou  afti'i*  the  suit  was  tiled,  for  the 
horse  and  wagon 

.Mr.  .Moel  )s :  “1  do  not  rc'inember  the  bill  being  sent  to 
me  at  all.” 

Mr.  Easby-Smith:  “You  remember  the  circumstances, 
don't  vou? 

^Ir.  Moebs:  “I  rem(‘mber  the  horse  and  wagon,  ves." 

^Ir.  Easbv-Smith:  “.\nd  th(‘r(‘  was  an  agreement  be- 

tween  vou  that  vou  would  allow  ^rlbO  for  it  ?” 

•  ■ 

.Mr.  ?\loebs:  “'fliat  was  nev(*r  tix(*d,  so  far  as  I  recall.” 

^Ir.  lOasby-Smith :  “Vou  nu'au  then*  was  no  agreement 
betw(‘en  vou  about  it  ?" 

Mr.  Moebs:  “There  was  a  wagon  which  .Mr.  Carroll  had, 
and  a  horse*.  I  took  tin*  horse*,  anel  I  was  to  give  to  Mr. 
Carroll  the*  ce)lt  freem  his  mare*  fe)i-  this  horse.  4'hat  was 
useel  feer  bre*eeling  )uir])e)se‘s  eeii  a  ])lace*  I  hael  at  Einelen, 
Va.  ^Ir.  Carreell  was  to  ge*t  the*  e*olt  freun  this  mare  feu*  the 
horse.  AVheii  the  e'e)lt  e'ame  ahuig.  Mi*.  Carreell  eliel  neit  take 
the  colt  for  seime  re*ase)n  eir  aneithe*!*,  anel  the*  whole*  thing  was 
left  in  a  mix  u]).  The  wagein  was  h*ft  e)n  a  roaelsiele,  broken 
down,  or  something.  I  do  not  know  what  happened  to  it.” 
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The  Special  ^faster:  “Was  that  discussed  in  this  last 
interview  between  yon,  when  you  are  supposed  to  have  ad¬ 
justed  matters?” 

Mr.  Moebs:  “Xo,  I  did  not  consider  it  of  any  importance 
one  wav  or  the  other.” 

The  vSpecial  Master:  “I  thought  possibly  that  was  the 
ai»r(‘emeut  vou  had  in  mind.” 

125G  Mr.  Moebs  :  “  1  remember  distinctlv  the  colt  was  to 
g’o  to  ^Ii*.  Carroll,  which  he  did  not  take.” 

]\rr.  Fleharty:  “Mr.  Carroll's  recollection  was  that  he 
did  discuss  it.” 

The  Special  blaster:  “That  dis])oses  of  that.” 

^Ir.  Kasbv-Smilh:  “T  understand  vou  have  ohaim’ed  vour 
rulini*’  and  that  you  will  admit  the  opinion  of  this  witness 
and  the  other  ex|)ert.” 

The  S])ecial  Master:  “Xo,  T  did  not  chane;e  my  ruling. 
You  will  liiid  from  the  record  of  mv  examination  of  Mr. 
('arroll — all  that  1  hav(‘  contended  is  that  this  item  of 
$150,  ill  th(‘  siisjieiise  ac'couiit  was  the  item  of  $150  in  the 
ledger  account,  and  now  you  say  that  is  the  fact.'’ 

Mr.  Fasbv-Smith:  “Xot  at  all.  It  is  totallv  different.” 

•  • 

The  Sp(‘cial  Mast(‘r:  “Didn't  I  understand  you  to  say 
that  vou  want(‘d  to  sav  that  this  bill  of  .Julv  20th  for 


^Ir.  Easby-Smith  ( interiiosiiig) :  “Let  me  have  the  rec¬ 
ord  read,  ])lease.'' 

The  S])ecial  Master  ( ('ont inning :)  — and  the  ledger  item 
are  the  same.”' 

Mr.  Easby-Smith :  “Xo.  That  is  not  the  sole  purpose.” 

The  S])i‘cial  Ataster:  “Lead  me  the  offer  of  proof,  then, 
if  you  ])h‘ase,  as  to  the  $1.50.” 

Mr.  Easby-Smith:  “And  read  the  blaster's  ruling  as 
to  (‘X])ei1  o])inion  and  tlnni  my  ])roff(‘r  of  ])roof,  that  that 
item  of  $150,  will  be  ])roved  by  extrinsic  evidence,  and  I 
am  not  asking  the  o])iiiion  of  this  witness  as  to  the  $1.50 
item.” 

“(The  reportin’  thereu])on  read  from  the  record 
1257  beginning):  ‘The  Special  ^Master:  “You  can  mark 
these  photolithographs  as  the  blaster’s  Exhibit  X^o. 
1”  down  to  and  including  the  following  in  ^Ir.  Easby- 
Smith's  statement:  “ — refers  to  the  ledger  account  and 
not  to  C.  E.  C.  Xo.  4’  ” 

GO— 4445a 
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The  Special  Master:  “  ‘Refers  to  the  ledger  account?’ 
Stop  right  there.” 

!Mr.  Kashv-Smilh :  ‘‘That  the  notation  ‘‘Not  in  the  ac- 
count  jfloO"  relates  to  the  ledger  account.” 

The  Special  Master:  “Xol  in  the  ledger  account?” 

Mr.  Kashv-Smith :  “Y(‘s,  as  of  the  time  the  notation 
was  written.” 

The  Sj^ecial  Master:  “Oh,  that  is  a  little  different.  As  of 
the  time  the  notation  was  written,  you  mean  June  doth, 
1014?” 

Mr.  Kashv-Smith :  “Prohahlv.  June  dOth,  1014 — no, 
that  one  hundr(‘d  and  fifty  dollar  itinn  do(‘s  not  apjiear  any¬ 
where  until  aft(*r  the  balancing.  I  think  if  vou  will  hear 
mv  later  tender,  vou  will  get  it  clear.” 

The  Spi*cial  Mast(‘r:  “I  want  to  get  it  right  now.  It 
does  not  app(‘ar  until  after  tin*  balancing — where  does  it 
a])])(‘ar  after  the  balancing?" 

Ml*.  1‘hisby-Smit  h  :  “  Right  hert*  (indicating).” 

Tin*  Spt*eial  Master:  “'fliat  is  tin*  il(*m  which  we  have 
just  r(*a(i,  “'fo  bill  r(*nd(*r(*<l  7-*J0,  r^ldO",  bein*atli  tin*  dat(* 
of  duly  dlst,  1!M(),  on  tin*  ledgi*r  account." 

Mr.  fhisbv-Smit h  :  “V(*s." 

'fin*  Sp(*cial  .Mast(*r:  ‘*'rin*n  1  nndei’stand  yon  that  this 
itt*m  ef  Ill  tin*  sns])ens(*  aeeonnt,  l)ef(*ndants'  Ex¬ 

hibit  Xo.  1?1,  “Xot  in  account",  is  the  it(*m  which  wi*  havi* 
just  n*ad  of  ‘*l>ill  n*inh*red  July  doth,  .*rir)0",  in  tin* 
123^  datt*  in  ledger  account  of  July  21st,  ItUO?" 

.Mr.  l*]asbv-Smith :  “It  is.  I  think  mv  ojfer  of 

•  • 

])roof  is  vt*ry  ch*ar,  that  their  o])inion  is  from  the  notation 
itsi*lf,  that  tin*  notation  was  made*  snbs(*<iu(*nt  to  the  (*ntry 
of  tin*  balanci*  s^l 0,72! ff)i),  and  prior  to  the  (*ntry  in  tin* 
ledger  account,  and  >ubsei|in*nt,  therefori*,  to  the  item 
$150." 

The  S])ecial  Master:  “That  is  the  notation  (ui  Defend¬ 
ants'  Ivxiiibit  21,  “X'ot  in  account  $17)0." 

.Mr.  Kasbv-Smith:  “That  that  notation  “Xot  in  ac- 
count"  r(*fi*rs  to  tin*  ledger  account,  but  was  made  at  a 
time  wln*n  tin*  $17)0  did  not  app(*ar  in  tin*  b*dg(*r  account. 
If  you  will  ln*ar  tin*  whole  of  my  proffer,  I  do  not  think  you 
will  misun(h*rstand  it." 

4'he  Special  Master:  “I  have  got  you  ])erfectly  clear, 
and  I  will  say  again  that  the  opinion  does  not  differ  from 
the  Master's  opinion.” 
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yiv.  Easl)y-Smitli :  “All  rii>ht.  I  am  not  asking  any 
opinion  about  tlio  $ir)0.  Head  the  balance  of  my  protYer.” 

“(The  I’eporter  theren])on  read  commencing  with:  “I 
also  olfer  to  ])i’ove  by  them  that  in  their  o])inion  the  live 
items  beginning"— down  to  and  including  the  end  of  the 
proffer,  as  follows:  “That  is  all  my  tender  to  ])rove.”) 

^Ir.  Easbv-Sinith  :  “Mav  I  add  this?” 

ft  ft 

The  Spe(*ial  Master:  “  V(‘s;  add  anything  yon  want.” 

!Mr.  Easbv-Smith :  “I  also  oifm*  this  evidence  in  connec- 

ft 

tion  with  the  following  statcanent  of  the  blaster  ai)pearing 
at  page  lOSd  of  tin*  n'cord,  immediately  ])receding  the  state¬ 
ment  above  (jiiotv'd:  “It  is  a  conclusive  demonstration  that 
this  snspens(‘  account  was  made  nj)  in  connection  with  this 
bill  and  that  ledger  account,  after  this  suit  was  filed.’’ 

Ml*.  I)(‘nt  :  “I  shall  exclude  any  expert  o])inion  tes- 
1239  tiinouv  of  th(‘S(‘  witnesses  as  to  deductions  to  be 

ft 

made  from  the  jiapers  and  accounts  themselves  or 
theii*  physical  a])pearances. ” 

“If  counsc‘1  has  anv  evidence  of  facts  other  than  those 

ft 

already  subinitt(‘d,  upon  which  th(‘  o])iuion  of  the  Master 
can  be  ]>r(*<lieat(‘d,  I  shall  ])('rinit  him  to  olTcn*  testimony  as 
to  thos(*  facts." 

Mr.  fiasby-Smith  :  “Xow,  Mr.  Elayton,  as  to  one  (|ues- 
tiou  of  fact — it  is  not  nee(‘ssary  to  ri^serve  any  exceptions 
in  th(‘s(‘  (Mjuity  eas(‘s,  is  it  ?” 

.Mr.  Dent:  “1  do  not  think  so,  no.” 


“Dv  ^Ir.  Easbv-Smith:” 


“Q.  ^Ir.  Clayton,  as  to  one  question  of  fact,  did  you 
bring  with  you  this  morning  the  journal  cov(‘ring  the  en¬ 
tries  in  the  books  of  the  Carroll  Electric  CV).  for  the  vear 
IDK)?” 


The  Special  blaster: 
used  in  evidence?” 

;Mr.  Fleharty:  “Yes. 
The  Special  Master : 


“Which  is  the  journal  heretofore 


“And  which  has  been  in  the  custody 


of  the  Master?” 

“A.  (The  witness  produces  the  journal  referred  to.) 

“Q.  I  ask  you  to  examine  the  ledger  account,  ^Mclllhenny 
Xo.  1,  with  reference  to  the  items  in  there  under  date  of 
June  30th,  1910,  and  refer  to  the  journal  entries  as  to  those 
items,  and  state  when  in  fact  they  were  entered  in  the 
journal.” 


048 


n.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


Mr.  (’ariisi  ( iiitoi-posiiii;’) :  “One  minute.  Is  the  wit¬ 
ness  li’oini*’  to  t(‘siit'y  as  ot'  his  ])ersonal  knowledge  as  to  the 
elate 

.Ml*.  Kasl)y-Sniitli :  ‘He  is  sim])ly  li'oin^i;’  to  ])oint  out  what 
tlie  hook  shows.  He  (lo(‘s  not  have*  any  personal  knowle(li>*e. 
While  the  witness  is  e'Xainininu*  the  hook,  I  wish  to  state 
that  I  offer  this  e*vi(h‘nee  in  eonnection  with  the  e‘vi- 
r2()0  (k'liee  of  tile*  witiu'ss  11.  R.  Oarroll  a])p('arini;*  on 
pai;’e  vrlien,  upon  liein;;*  inti‘rrouaU‘(l  hy  the 

blaster  as  to  the  aee'onnt  Melllhe‘nny  Xo.  1,  In*  stated  that 

“1  would  not  he  intlnene^ed  hv  the  inaru’in  elate  in  tin* 
ledii’e*!*,  with  inv  knowledii‘e*/*  of  the  faet  that  onr  liooks  were 
e)ut  of  halanee*  and  had  been  for  months  over  a  ])e‘rioel  of 

vears.  1  would  not  he*  inlhn*ne'(‘d  hv  the  maru'in  elate*,  'fhe 

•  » 

e*ntrv  is  m(*re‘lv  dated  Mav  dl,  halanee*." 

«  •  •  ^ 

“Now,  ple*as(*  answer  the  epiestion,  ^Ir.  Olayton." 

'I’ln*  Spe*eial  Master:  “What  entries  are  yon  asking*  him 
ai)oiit !'" 

Mr.  Kashv-Smitli :  “Yon  ielentifv  them  as  von  m(*ntion 
them." 

“A.  Ite*ms  elateel  June*  doth,  hill  reinh*r(*d  h-*J0  irlT.dd, 
joni'iial,  jia^ue*  dOS.  Rill  re*ndere*d  (l-'JOth,  l\e*nsin:L:ton  re*si- 
ele*ne(*,  81.*JO.  Rill  re*inlered  dune  doth,  ^^71. 81.  Rill  ren- 
dere-d  dnne  dOth,  $d.00 — jonrnal,  ])ai;e  d)0S,  are*  eontained  on 
jiaiie*  dOS  of  the  jonrnal  X"o.  5,  whieh  eomprise*  transactions 
in  the  month  of  Mav,  lOlO." 

“(^).  Will  yon  state  the  s))e*eitie*  date  eif  those*  entrie*s  in 
the  jonrnal,  heyeinel  the  faet  that  they  oeenr]*e*el  in  the  month 
of  ^\i\y — the  elate  of  entry  in  the  jonrnal  I  me*an,  of  course  ?" 
“A.  The  speeilie  date  of  the  month — it  is  nndate*el." 

^Ir.  Hashv-Smith:  “That  is  all  I  have  to  ask  tliis  wit- 
ness." 

The  Spee*ial  Master:  ‘*I  have  no  (pie*st ions. " 

!Mr.  (’arnsi:  “1  wonlel  like*  to  have*  the*  i*e*eoi*el  show  that 
the  twe)  e*X])erts  whie*h  yein  ])rope)se*el  to  call  we‘re  both  e*m- 
ployes  e)f  Mr.  Harry  R.  Harroll." 

^Ir.  Kashv-Smith:  “'Fhev  are  not.  Mr.  (iraham 
IdGl  is  not  in  any  se'iise*  conne'e'ted  with  the*  (’arrolls  ])ei‘- 
sonally  or  as  ]*artne*r  or  in  any  other  way,  but  is  an 
aeeonntant  in  the  e*m])loy  of  Mr.  J.  H.  Rates,  the  certified 
linblie  aeeonntant." 
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Harry  R.  Carroll,  called  on  his  own  Ix'lialt*  ai  the  ses¬ 
sion  had  Dc'cemher  17,  1921,  testilied  as  follows: 

(Kec.  1209-1210:)  Beini;'  riderred  to  his  letter  to  Mrs. 
(*arroll  ahont  the  T  Sti’eet  houses  in  which  he  stated  they 
woidd  show  a  ])rotit  of  $900  each  to  her  and  the  (]nestioii 
of  the  Master  as  to  how  he  ti.i*’nred  a  pi’ofit  of  $900  on  a 
selling’  ])rice  of  $S,000.  and  asked  if  he  had  refreshed  his 
recolhx  tion  and  arrivc'd  at  any  conclusion  as  to  how  he 
tiynr(‘d  a  proiii  of  $900;  he  said  n]ion  further  consideration 
of  the  Master's  ([in'stion  he  reached  the  conclnsion  that  the 
statement  in  his  h*tter  was  based  n])on  the  |)ro])erty  being 
sold  for  $19,t)00,  that  the  cost  on  the  basis  of  Moebs’  esti¬ 
mate  of  $11,000  for  the  bnildings  and  $2,900  for  the  cost 
of  the  gi’onnd  would  be  $l.‘>,f)00  and  leave  $2,400  profit  or 
$l,2o0  for  (‘ach  building  of  which  Mrs.  Carroll's  ^  share 
of  the  ])rolit  would  be  $900. 

He  knows  Moebs’  brother  Adol])h.  Adolph  superin¬ 
tended  the  excavation  on  the  12th  Street  job,  ke])t  tab  on 
th(‘  teams  hired  and  the  labor  hired  to  excavate;  ke])t  time 
of  the  laborei’s.  His  best  I’ecollection  is  that  Adol]>h  Moebs 
h*ft  th(‘  ])]'(Mnises  aftei'  the  com])letion  of  the  excavation 
and  foundation  work.  Ask(‘d  his  recollection  as  to  whether 
or  not  Adolph  Mo(‘bs  was  on  the  job  np  to  the  time  Xeely 
left,  lu‘  said  he  (witness)  was  on  the  ])remises  every  day 
and  if  Adolph  Moel)s  was  there  In*,  witness,  did  not  see 
him. 

He  had  examined  his  small  personal  ledger  book  about 
which  he  had  testified,  and  he  finds  that  the  account  with 
]\Irs.  Carroll  on  his  oi'iginal  jackets  was  not  transferred  to 
that  ledger. 

1292  Ib‘f(‘rring  to  his  testimony  on  page  1077  concern¬ 
ing  the  ledger  ac(*ount  of  !Mrs.  Carroll,  (\  K.  C.  Xo. 
;),  and  his  testimony  that  Mrs.  (Carroll  had  given  her  check 
in  ])aym(‘nt  of  c(‘rtain  items  against  S,  T  and  10th  street  \u 
that  account,  whi(*h  h(‘  had  held  u]),  and  which  check  the 
.Mastei*  had  asked  him  to  pix)duce,  ln‘  now  produced  check 
dated  Febiaiary  4,  1919,  to  oi-der  of  (’  irroll  Electric  Com- 
])any  for  $97)7.99  signed  by  Franc(‘s  H.  Carroll  with  nota¬ 
tions  on  it  $70. S2  10th,  $98.88  S,  $219.79  T  and  $271.50  Q,  and 
stated  that  it  was  given  to  him  to  pay  Mrs.  Carroll’s  account 
with  the  Cain’oll  Ehxdric  Com])any,  that  he  stated  to  her  in 
his  judgnunit  th(‘  (‘ompany  was  in  Inn*  d(*bt  and  foi*  that  rea- 
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son  he  would  witliliold  tlio  use  of  the  check,  and  from  that 
time  it  lias  heen  in  his  custody.  The  memorandum  attached 
is  in  his  handwritini**  March  dl,  1920,  directed  to  Mcllhenny, 
to  check  u])  the  account,  st‘e  if  the  check  paid  account  in 
full  and  return  check  to  witness,  and  liears  the  O.  K.  of 
Mclllhenny  ^larch  dl,  1920.  The  check  was  offered  in  evi¬ 
dence  l)y  counsel  for  defendants  and  marked  Kxhibit  Car- 
roll  Xo.  401. 

“The  followiiiii*  are  notes  of  this  Hxhihit : 

Xofcs  of  ExhiJjft  Carroll  Xo.  401. 

“((’heck  of  Frances  0.  Carroll  on  Munsey  Trust  Co., 
unused.) 

“This  is  the  check  which  ]^ur])ort(*d  to  settle  the  ledu-er 
balance  aeainst  Mrs.  (’arroll  accoi-dinu’  to  Fxhibit  (’arroll 
X^o.  20r).  It  is  dated  F(‘b.  4,  110!),  to  order  of  (’arroll  Flee- 
trie  ( ’o.  .$057.1)1)  with  nntatioiis  in  lowin’  left  hand  corm*r 
“  70.  ^2-1 0 :  OS'  ;SS-S  :  21  (>. <  9  4' :  2 1  1  .oO  (^ ' '  A 1 1 arhi'd  is  this 
memo:  “Mc-(’k  up  Mrs.  (’arrolFs  account  with  ( ’.  F.  ( ’o. 
and  se(*  if  this  ck  ]>ays  in  full.  Ib'turn  ck.  to  me.  H.  1\.  (’. 
3  31/20.  ”  and  on  it  at  the  left  in  red  pencil  “0.  K.  S.  E. 
M. 


3  31/20. 


y  y 


1203  P>v  :dr.  Flehartv: 

“Q.  On  paue  1097  of  the  rev^ord,  you  were  asked  by  the 
Master  if  the  considiu’ation  red'erred  to  in  the  su])]>hMnental 
ai4r(H‘ment  of  ])artncrship  betweini  yours(*lf  and  your 
broth(*r  Inul  any  relation  to  the  aiMpiirenunit  of  714  d’wchfth 
Street.  I  want  you  to  stati*  just  what  the  (*onsid(‘ration  was 
for  that  au’rei'uunit  and  the  reason  for  the  aen’etmunit." 
“A.  First.  I  should  like  to  state  that  I  never  understood 
the  cpiestion,  and  I  do  not  think  that  I  understand  the  ques¬ 
tion  which  YOU  ask  now.” 

Q.  'Well,  T  want  you  to  tell  me  at  the  present  time  what 
was  the  movinu’  consideration  for  the  enterine,’  into  the 
supplemental  agreement  of  ])artnership. 

Mr.  Fasbv-Smith:  “Do  von  uiuhn’stand  that?" 

•  • 

A.  “Yes.  For  some  time  prior  to  the  supplemental 
agreement  my  copartner,  Mr.  Louis  D.  (h\rroll,  expressed 
on  manv  occasions  his  dissatisfaction  over  his  share  of  the 
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])i‘olits,  statiiii**  ainon::;'  ollic*!*  that  that  pari  of  the 

hnsiiioss  wliicli  lio  fostered  ])riiieipally  was  producing’  a 
goodly  ]iortioii  of  the  whole  ])rotits.  Several  eoiiferences 
were  held,  at  which  time  we  discussed  the  increasing’  of  his 
holdings,  and  finally  by  ai)pointment  the  matter  was  taken 
up  in  full  at  my  home,  at  which  time  he  openly  declared 
his  desire  for  nothing  less  than  a  50 /f  interest  in  the  busi¬ 
ness.  After  a  lot  of  deliberation  some  of  which  was  heated, 
the  matter  was  compromised  between  ns  on  a  40-60  ar¬ 
rangement. 

o 


“Q.  'While  we  are  inquiring  about  that,  I  want  to  ask  you 
whether  oi-  not  the  original  or  first  agreement  between  your 
bi’otluM’  and  yourself  was  in  writing?” 

“A.  In  lOOS,  T  think  it  was,  we  entered  into  a  verbal 
agre(‘m(‘nt  of  ])artn(‘rship,  which  continued  up  until  1910. 

”Q.  State  what  that  verbal  agreement  was.”  ‘*A. 
li?64  'Well,  it  was  substantially  the  same  as  our  ])i’evious 

agi’(‘emcnt,  in  that  we  would  be  ])artnei’s - 

‘‘t.b  ( Int(‘i’])osing.)  Xow  you  an*  referring  to  your  190S 
agrecanent.  That  was  vour  fii’st  agi’eeimait,  as  1  uiuhu’- 
stand."  Yes.  4'hat  is  what  I  am  I’eferring  to,  that 

we  would  be  ])artners - 


.Mr.  Kasby-Smith  (interposing):  You  used  th(‘  word 
“pre^vious."  Do  you  mean  that,  oi’  ‘‘subs(‘(iuent.”  Read 
his  answer. 

(The  answei’  of  the  witness  was  read.) 


“A.  (Continuing.)  I  mean  “subserpuad  ”  agr(‘ement, 
y(‘s,  instead  of  ” pi’(‘vious. ”  Our  bnsiiu'ss  was  V(‘ry  small 
at  tin*  tim(‘,  and  W(‘  agi’(M*d  tlnai,  as  we  have*  at  all  otlua’ 
times,  looking  to  building  np  a  big  business,  to  reinvest  our 
earnings,  that  we  might  make,  only  withdrawing  such  sums 
as  we  actually  r(‘quii-ed  for  sustenance*. 

“Q.  And  the  supplemental  agi’(*(‘menl  was  lliereu|)oie 
signed?”  “A.  That  was  subsequent  to  that.” 


The  Special  ^Faster: 
as  he  can.” 


“Have  him  fix  those  dates  as  near 


Mr.  Fh*harty:  “The  supplemental  agreement  ?” 

The  Special  blaster:  “T  mean  of  the  preliminaries  to  the 
agreement.” 

Mr.  Flehartv:  “Yes.” 
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“Q.  The  supplemental  agreement  is  dated  September 
1915,  and  relates  l)aek  to  June  30tli,  1915.  With  those  dates 
in  mind,  can  yon  recall  the  approximate  date  of  the  con¬ 
ferences  whicli  yon  have  s])oken  of  as  havinir  with  ]\[r.  Louis 
Carroll?”  “A.  The  last  confm'ence,  at  which  time  the  40- 
()0  basis  was  ai>’reed  ni)on,  was  a  short  time  after  June 
30th. 

“Q.  And  other  conferences  were  previous  to  that?” 
“A.  Previous  to  that.” 

12G5  “Q.  Do  you  know  what  entire  period  of  time  they 

covered?”  “A.  AVell,  for  more  than  a  vear.” 

Ask(‘d  if  they  had  a  definite  a.n'reement  or  any  ayia'ement 
as  to  a  (hdinite  or  fixed  salarv  that  each  should  b(‘  allowed 
in  190S;  he  answered  th(*y  neveu'  had  a  definite  auav'enient 
at  that  time  as  to  a  fixed  salary,  althouuh  there  wm’c  salar¬ 
ies  mentioned,  and  acceptable  to  both  sides  as  he  says;  th(‘y 
ajvreed  (uily  to  withdraw  only  just  what  th(‘y  W(*r(‘  <)bli«4'(‘d 
to  have  to  live  on.  Ask(‘d  what  they  ayre^'d  to  do  as  to  the 
(‘xcess;  h(‘  answered  thos(‘  w(‘re  to  be  r(‘inv(‘st(‘d  in  th(‘  busi¬ 
ness  as  business  as  tlu‘v  had  done.  Ask(*d  if  it  was  at  that 
time  customarv  f(»r  each  of  them  to  withdraw  a  d(‘linit(‘ 

amount  a  W(‘ek  and  chai’iic'  th(‘  sann*  to  salarv;  In*  saitl  it  is 

•  • 

his  recolhu'tion  that  it  was.  Ask(*d  if  any  excess  was  di’awn 
bv  (*ith(‘r  as  ne(‘(‘ssarv  to  maintain  himself,  what  was  doin' 
Avith  tin*  (‘XC(‘ss ;  lu'  said  the  (‘X('(*ss  was  merely  considi'i’ed 
as  salary.  Asked,  and  a.u’iH'ed  u])on  b(*tw(‘(*n  tlnnn  as 
salarv;  he  answered  Yes.  Asked  how  lonir  this  ai>ree- 
mi'iit,  that  there  would  be  no  definite  salary  allowed  to 
either,  continiu'd;  he  answeri'd  he  should  sav  from  1!)0S 
down  to  lfflS-1917  or  191S.  llis  brother  Louis  was  not 
marri('d  tlu'ii.  P])  until  that  tinu*  the  sanu'  au'ri'C'inenf  that 

th(‘V  would  withdi'aw  onlv  such  amounts  as  tlu'v  ne(‘(l(*d 

•  •  • 

for  maint(*nanc(‘  was  continued.  Tb'  was  nianaed  11)12,  and 
his  bi'other  Louis  in  192f)  lu'  thinks.  Ask(*d  if  up  to  tin' 
])resent  time  tlu're  ever  has  been  any  (h'finiti'  stati'un'iit  of 
the  r(‘S])ective  accounts  of  himself  and  Louis  1^.  Larroll 
and  an  actual  division  of  earned  or  accumulated  ])rofits; 
lie  answered  there  never  had  been.  Askinl  or  an  ascer¬ 
tainment  of  the  actual  earned  or  undivided  profits,  as  to  the 
])artners,  he  answered  Xo. 

Tilt'  Master  asked  counsel  to  have  tin'  witness  state  what 
acreenn'iit  if  anv  there  was  in  the  orin'inal  verbal  aerree- 
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mont  as  to  ])ro])ortioiis  of  iiitorosts  and  wliat  llio  weekly 
witlulrawals  aii'reecl  upon  were.  Counsel  for  defendants 
said  tlie  witness  eonld  answer  without  a  now  (piestion. 
12()()  The  witness  said  his  roeolhuhion  was  iflO.OO  a  week. 

Asked  l)v  wav  of  salarv;  he  answered  Yes,  Asked 

•  •  • 

or  drawiiiu'  ae(*onnt ;  he  answered  Yes.  Asked  hv  eonnsel 
for  plaintiff  if  that  was  for  both,  he  re])lied,  Yi's,  lie  thon,i>‘ht 
that  was  riuht.  The  pro])ortions  of  interest  were  in  the 
tirst,  he  is  not  jx^rfeetly  eh‘ar  on  it,  halt  he  thinks  it  was  20 
or  23*"r  to  Louis  D.  Carroll  and  the  halanee  to  him.  Louis 
T).  Carroll  had  never  been  employed  ])rior  to  DOS;  came 
riiiht  from  eolh‘i4‘i‘  with  him.  Ask(‘d  bv  the  ^Master  if  he  could 
t(‘ll  without  enenmlx'rim*'  the  ri'cord  by  a  lot  of  (|neslions 
anv  ehan^’es  made  in  th(‘S('  allowances  for  withdrawals,  and 
wluni :  he  said  In*  could  not  without  referrine.*  to  the  ])ersonal 
account  of  each  of  tln‘m.  The  Master  said  let  him  look 
at  those  if  he  want(*d  to.  Coiinsi*!  for  (hd‘(‘ndants  askeil 
if  In*  could  not  stati*  ii(‘iu*rall v  and  with  r<‘f(*r(‘n<*(*  to  what 
cii*cnmstan('(‘s  any  chan,u'('s  ocennx'd;  was  not  that  what  the 
Mast(‘i‘  want(‘d.  The  Mast(*r  re])li(‘d  Y(‘s.  Tin*  witness 
said,  W(*ll  in  LMl  th(‘y  w(‘r(‘  both  drawim^’  at  tin*  I'ate  of 
jflO  a  w(‘(*k.  In  addition  to  a  immb(*i‘  of  otln‘r  small  with¬ 
drawals,  Ijonis  I).  Carroll  contimn-d  di’awim;'  down  to 
May  ItHM.  In  Xovemb(*r  D13,  T.onis  1).  Carroll  b(‘<;an  to 
draw  Js2()  with  otln*i-  small  withdi’awals.  'Phat  s(*(‘nu‘d  to 
liave  continn(*d  to  Mav  Ltlb,  and  tln*n  tln*r(*  are  ^'2')  (*ntries 
continuim;-  to  Xovember  1917.  After  that  the  majority  of 
withdrawals  are  $30  down  to  and  throim-h  1919.  Aft(*r  that 
thei*(*  sei*ms  to  be  no  re^ailar  amount  of  withdrawals  that 
is  throiiMi  1920  and  1921.  P^or  the  yeai*  1920  Lonis  1).  (3ir- 
roll  seems  to  have  withdrawn  $13,910.0.2.  Ask(*d  if  that 
showed  an  ov(*i-di*aft.  he  answ(*]'(*d  Y(‘s.  $s,sr)9.40  is 

('hai‘m‘d  to  (*a]>ital.  That  was  a  withdrawal  of  ca])ital  on 
Lonis  I).  ('ai'rolLs  account.  X"ow  wit/o'ss’  own  witlnb’awals 
of  $10  a  W(*(*k  continued,  with  otln*r  small  withdrawals, 
throimh  110 1,  but  in  tin*  y(‘ars  1912,  191.3,  1914,  1913, 
1207  1910  there  was  no  ren’iilarity  of  withdi*awals ;  that 

was  all  he  had  of  his  account. 

The  witness  contimu*d  he  wonld  like  to  say  this  in  re¬ 
spect  of  withdrawals.  In  the  first  place  his  co-partner  was 
his  brother  and  the  yonmrest  of  fivi*,  a  yrinno-  man  in  whom 
he,  as  other  members  of  the  family,  had  the  utmost  con- 
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fidonoo  l)oth  as  to  liis  ability  and  to  his  intoirrity.  That 
brother  started  in  witli  witness  when  the  business  of  wit¬ 
ness  was  an  extremely  small  one,  started  in  for  the  same 
|)nr])os(‘  as  witness  was  in  business  for — to  succeed — and 
with  a  very  ch'ar-ent  nnderstandinii*  between  them  and  a 
d(‘terinina1  ion  on  the  ])art  of  each  of  them  to  reinvest  their 
earniim’s  y(‘ar  by  year.  Ib‘  can  rec'all  a  nnmhcr  of  instances 
at  the  <*nd  of  tie*  y(‘ar  nsnally,  (»r  I'iuht  aft(‘r  the  first  of 
th(‘  yeai*.  wher(‘  tliey  discussed  the  balance  sheets  furnished 
by  their  a''conntine’  de]iartment,  in  which  they  felt  very 
proud  of  their  record.  Tt  has  always  been  their  endeavor 
to  build  rp  a  business  of  importance  entirely  by  their  own 
elToiis,  witliout  any  outside  capital.  So  far  they  hav(‘  sne- 
(MM'ded  in  doine*  that  not withstandini:’  the  fact  they  have 
had  many  o]»])«>iiuniti(‘S  to  take  in  outside  ca]iital.  There 
was  nev(‘r  any  fecTine’  of  watchinu’  one  another  as  to  what 
/hey  would  di*aw — m‘V(‘r.  Tlu*ir  un(h*rstandin2r  and  purpose 
was  so  ch‘ar  not  any  was  n«‘cessary.  They  wen*  both 
sti’ivim:'  foi'  tin*  oin*  thin.ii' — to  snc(*eed.  And  these  with¬ 
drawals,  these  accounts  that  th(‘y  have  here,  are  merely 

a  rec<u’<l  of  the  monevs  th(‘V  withdrew.  Thev  often  com- 

•  •  • 

]>lim(‘nt  th«‘ms(‘lv(‘s,  (‘ven  to-day,  on  the  small  amount  they 
conld  liv(‘  ]-(‘s]i(*ctably  on  in  thosi*  earlier  days  at  which 

tinn*  thev  wer»‘  b(»th  siimh*  and  both  liv(*d  at  home*  with 

•  « 

mother.  So,  as  he  says,  no  strict  account  was  tak(‘n  as 
theia*  would  lu*  amount  strane’ers,  partners  who  would  be 
st ran'-i'ei’s,  or  anythiuir  of  that  kind.  Nothin, e:  of 
121)8  that  kind  was  in  mind. 

His  (‘xamination  b(*inii'  resunu'd  by  his  couns(‘l, 
he  said  his  account  shows  that  after  ItMl  his  withdi'awals 
W(‘r(‘  ii’reiiulai'  both  as  to  date's  and  amounts.  Asked  if  thev 
did  not  show  a  lan:’(‘r  withdi’awal  as  compari'd  to  tin*  ])i'(*- 
c(*dim:‘  ye'ars:  in*  answere'd,  W(*ll  after  he  was  married  in 
l!)T2  In*  found  it  was  necessary  to  have  more  money  to  siip- 
])ort  his  wife*,  and  his  brother  T..ouis  understood  that  and 
it  was  (‘iitii’ely  aii]‘e'*able  to  him.  Asked  if  that  was  dis- 
cuss(*d  with  his  brother  Louis,  he  said.  Oh  yes,  the  same 
as  wln*n  his  brotln*r  was  marri(*d.  Asked  if  it  was  agree¬ 
able  to  his  brotln*r.  In*  said  Yes.  Ask(*d  if  the  account  also 
shows  that  at  or  about  that  time  the  reirular  or  irre<i:nlar 
withdrawals  of  Louis  Carroll  increased  as  over  the  pre¬ 
ceding-  vear;  he  answered  he  did  not  think  so.  Asked  to 
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refer  to  tlie  account  and  see  wliat  the  fact  was,  he  said 
Lonis  Carroll's  reu’nlar  weeklv  withdrawals  of  $10  varied 
a  litt](‘  in  1912,  in  which  he  withdrew  some  other  s  uns  in 
excess  of  $10,  but  they  continued  g’enerally  regular  $10,  $20 
and  $25  all  through  n])  to  and  inclnding  lOlG. 

Asked  if,  at  the  tinv^  of  t’le  snp]')lemental  aQ,’]*cem'^nt  by 
which  Lonis  was  to  i-e(‘(*iv(‘  40^.'  and  witn(‘ss  OOL'  of  the 
protits,  there  was  any  dis'oission  as  to  tln'ir  ])re\'inns  re¬ 
spective  withdrawals:  he  said  his  l)rotli('r  Lonis  D.  Car- 
roll  had  at  that  time  prepared,  and  from  his  own  recollec¬ 
tion  with  the  assistance  of  the  chief  accountant,  a  state¬ 
ment  of  profits,  witlidrawals  of  tin'  |)artim”s,  and  Lonis 
indicated  to  him,  witness,  that  he,  witness,  had  drawn  far 
in  excess  of  the  amonnt  that  In',  Lonis  had  drawn.  That 
was  one  of  the  thiim’s  he  re^'afs  T.onis  m-'iit ioin'd,  which 
TiOnis  caded  a  ri'investimnit  a('('onnt.  Lor.is  said  ttiat  Im, 
Lonis,  had  e-om*  on  foi-  this  tman  cf  yc'ars  on  a  small  $10  or 
$20  drawimi’  account,  allowing'  tln‘S(‘  ])i*(hits  to  i\v- 
1209  cnmlat(‘,  and  he,  Lonis,  clainnMl  he,  Lonis  should 
have  a  largm*  ])art  of  tin'  ])rolits,  and  as  In',  witness 
said  this  morninu,’  Lonis  wanted  50C  .  Askc'd  if  that  was 
an  argument  Tjonis  advanced  as  to  why  In'  should  have 
aOC  ;  witness  answerc'd  that  was  one  of  tln'in,  and  as  he, 
witness,  said  this  mornimi’,  that  ])art  of  the  bnsiin'ss  lu', 
Lonis  was  pushing  ])articnlarly  was  showing  a  good  part 
of  the  profit  of  the  firm.  Tlie  dat('  of  Louis  Carroll’s 
marriag(‘  Ik'  thinks  was  in  S('ptemb('r  1920. 

(Rec.  1221-1225:)  Tin'  witm'ss  continiu'd:  lb'  la^ceived 
the  letter  of  ('langhton  AVest,  ('aiToll  Exhibit  Xo.  204,  on 
March  22,  1910.  It  ix'lers  to  tin*  714  12th  stre(*t  property — 
the  cop])er  coimice  work  on  the  sln)w  windows. 

The  check.  Exhibit  (\ari’oll  2tl0,  is  tin*  voneln*r  eln'ck  of 
the  ('arroll  Eh'ctric  Com])any,  February  14,  1917,  to  the 
order  of  IT.  R.  Carroll  for  $040.05,  and  has  writtc'ii  in  the 
body  “Refund  taxes  on  property,  at  714  12tli  Strei't  X.  W., 
June  00,  1910.”  It  is  endorsed  “d(*])osit  to  tin*  cia'dit  of 
Frances  (}.  ('arroll.”  It  was  in  payment  of  the  refunding 
of  the  amonnt  of  taxes  Mrs.  C^ari*oll  had  paid  on  the  prem¬ 
ises  714  12th  Street  to  Juik'  00,  1910.  Tie  was  referred  to 
his  testimony  wlien  the  cln'ck  was  first  prodiicc'd  and  was 
asked  if  Airs.  Carroll  did  not  have  an  account  in  the  Com¬ 
mercial  Xat.  Bank;  did  she ?  and  he  answered,  from  recollec¬ 
tion  he  would  say  Xo. 
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ITo  prodiL'oJ  and  idontificd  a  ])art  of  tlio  lcd2,*or  account 
of  tlic  ('arroll  Kl(‘ctric  Com]Riny  kcj)t  witli  the  Franklin 
Xalional  Hank.  Asked  to  state  what  he  knows  about  the 
withdrawal  from  the  Fi’anklin  Ihuik  in  ])ayment  for 
t]u‘  llhh  Str(‘rt  lot  as  a])]a‘arimi*  on  this  account  just  pro- 
ducotl,  he  said  h(‘  knows  and  has  testified  that  a  (‘heck  of  the 
(’arroll  Fh'ctric  ('onp^any  drawn  on  the  Franklin 
1270  Xational  Hank  for  $S,0(H)  was  li-iveii  him  with  which 
to  ]nireliase  the  12th  Stre(‘t  property,  and  after 
dili‘_i-ent  search  th(‘y  W(‘re  unable  to  locate  that  cancelled 
ch(‘ck  (»r  the  stub  of  the  book  from  whicb  it  was  withdrawn. 
'fh(‘y  submitti'd  a  ])ass  book  of  the  Franklin  Hank  show- 
iiiLi'  cancelk'd  voucluu’s  r(‘turned  jf8,0()0,  for  a  certain  month, 
and  in  looking’  fnrth.er  into  the  mattm*  he  discovered  that 
lh(‘ir  led'A'cr  ac(‘onnt  with  the  Franklin  had  that  l»ank 
chari:-(*d  with  tin*  ])v  a  check,  drawn  to  his  witness' 

t>rd(*r  as  indicated  on  the  (’arroll  Fleet ric  (’om])any  jour¬ 
nal  liei-etoforc*  ])rodnc('d,  at  folio  !)7,  when*  it  is  mai‘k(‘d 
in  the  liandiwi’it inu’  of  W(*schh‘r,  them  chi(‘f  accountant  for 
the  ( ’oni]);iny,  “I'kjiiity  in  i‘(‘al  estate  ch'al  JrS,()()()."  'That 
item  i<  cai’i’i(‘d  into  tin*  account  ju<t  ])roduc(‘d  as  b(*iim’ 
champ'd  to  th(‘  Franklin  Xat.  Hank.  'rh(‘  Mastcu*  snu-<;‘(‘st(‘d 
th(‘  witni'ss  uK'ant  credit(‘(}  to  tin*  Hank,  and  the  witness  re- 
]»lied,  oi-  ci'edited  to  th(‘  bank,  y(‘s.  'I'he  account  was  them 
ofrcM-ed  and  marlo'd  Fxhibit  (’ai’roll  Xo.  402. 

'rh(‘  followinu'  are  notes  fi-om  this  exhibit: 

Xofe.^  of  K.rhihif  Carroll  Xo.  402. 


(Wliiti'  TAMli:vr  Sheet  of  (’arroll  Electric  (’o.  head(‘d 
Franklin  Xational  Hank — Xot(‘s  collection  account;  one 
sh(‘(‘t  l)(‘c.  ’ll.  1!H4  to  12,  1017).) 

This  ac'connt  cia'dits  the  Hank  with  entry  duly  8.  1017). 

Hy  ch(‘ck  to  11.  H.  ( ’.  J.  07  SS,000.00. 

( Ib*c.  1227)-1227 :)  Ib*  was  rcd’m  iaul  to  his  statennmt  on 
examination  by  th(‘  Mastei*,  that  he  did  not  know  what  the 
item  of  SI 7)0  in  the  so-calh‘d  sus])ens(‘  account,  h'di^cu’  ac¬ 
count,  (‘tc.  was,  and  asked  to  stati*  if  In*  had  made  anv  in- 

• 

vestiLi’at ion  of  the  records  to  aid  his  memory,  or  to  ascertain 
what  that  itmu  consisti'd  of:  and  he  said  he  had  made 

1271  an  inv(‘stiuation  to  r(*f]’(‘sh  his  immiorv  and  now  testi- 

« 

Ties  that  it  covei’ed  one  horse  and  wau*on  delivered  to 
Moebs  in  the  sumnuu’  of  1014.  Asked  if  there  was  ever  sub- 
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so(iiioiitly  any  ai*rooniont  hctwooii  him  and  5[oohs  eoncorn- 
ini»-  tlio  liorsn  and  waii’on  and  tlio  (‘liari»x‘  for  it ;  ho  said 
tin*  hors(‘  and  wau’on  cost  tlumi  $150  and  tlioro  was  an  a^’roe- 
nnnit  hotwoon  Moohs  and  hiinsi'lf  that  M(H‘1)s  would  keep 
tho  horso  and  wa<*’on  for  $150.  Asked  if  he  eonld  state 
a])proximately  when  that  iinderstandini>-  was  had,  he  an¬ 
swered,  he  renieml)ered  discussing’  it  at  the  session  he  and 
5Ioehs  liad  innnediat(‘ly  priH'eding  the  tiling  of  this  suit,  and 
he  is  satistied  from  numiory  it  was  discaissed  at  othei*  times, 
the  dates  of  whi('h  he  cannot  recall.  Asked  if  he  nu'ant  the 
agreement  was  at  th(‘  last  sc'ssion,  he  n‘pli(‘d,  he  thought 
the  agreement  was  immediately  prior  to  the  date  tlu^y  hilled 
it  to  5Ioe))s.  Asked  if  he  had  anv  confco’imce  with  Moel)s 
about  these  matters  aft(‘r  th(‘  tiling  of  the  hill,  he  answered 
Xo,  not  after  that  time.  lie  was  shown  the  so-called  sus¬ 
pense  account,  Deftmdants'  Exhibit  Xo.  21,  and  asked  if 
that  was  the  item  tlno’c*  “not  in  account  $150,”  and  lie 
answered  Yes,  that  is  the  itcmi.  lie  was  tlum  shown  MocOis 
ledger  account.  Exhibit  McIUk'Hiiv  Xo.  1,  and  the  itcmi  on 
the  se(‘ond  she(‘t  aftm*  the  balancing  of  tlH‘  account  as  of 
5Iay  51,  1910  “To  hill  laaidei’cd  7  20  $150,"  and  asked  if 
that  referred  to  tlu‘  sanu*  it(‘m  of  th(‘  horse  and  wagon,  and 
he  said  it  did.  II(‘  was  tluMi  shown  th(‘  sam(‘  it(‘m  in  (\  E. 
r.  X"o.  4  “dune  50th  lt)14  $150,"  and  askcnl  if  that  was  the 
same  itcrni,  and  he  said  it  was  the  sann*  itimi.  He  was  then 
shown  th(‘  it(*m  in  Exhibit  Eashy-Smith  Xo.  1  “June  50th 
1914  $150,"  and  he  said  it  was  the  same  it(*m.  All  w(M’e  the 
same  item. 

(Kec*.  1227-1229:)  He  was  i’(‘f(‘i*i*ed  to  his  oi*iginal  testi¬ 
mony  that  he  idcmtitied  the  identical  ])a])(‘r  origi- 
1272  nally  marki'd  Exhil)it  (\  E.  (\  Xo.  l,and  snhsiMjiiently 
marked  Defendants'  Exhibit  Xo.  21,  as  the  oi’iginal 
snsjiense  account,  and  was  ask(‘d  if  h(‘  id(*ntiti(‘d  that  as  the 
oi’iginal  snsjiense  account,  and  h(‘  answer(‘d  h(‘  did.  He  was 
handed  the  ])a])er  known  as  tin*  sns])ens(‘  account,  and  with 
it  a  ])aper  headed  “Suspense*  account  J.  J.  ^loelis — ■ 

ITarrv  K.  ('arroll  and  Erances  (}.  ('arroll,"  c(‘rtified  hv 

%  • 

Mcllhenny  as  being  a  co])y  taken  from  the  ('arroll  Electric 
Com]3any’s  record,  and  having  on  bottom  a  ])encil  notation 
“The  above  entries  a])])ear  on  a  loose  sheet  ed*  the  ledger 
(not  bound  in)  entries  in  lead  yiencil ;  wlnm  w(*]*e  these  en¬ 
tries  made.  Loose  will  be  produced,”  which  notation  is 
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admitted  to  be  in  the  liaiuhvi-itinii-  of  ^[r.  C'anisi  couiisol 
for  plaintiff ;  witli  tlie  statement  of  Ids  connsol  that  the  latter 
]iaper  was  snhmitt(‘d  to  eonnscd  f(n-  ])laintiff  siihsecpient  to 
the  s(‘Ssion  fd*  tin*  Mastcn*  Anunst  7,  1917,  and  before  the 
session  (d*  XovoinlKo*  h,  1917,  at  which  lattin*  session  the 
])ap(‘r  known  as  tlu‘  Sns])(*n(*(‘  a(*connt,  Kxhihit  (\  K.  (\  Xo. 
1,  was  ])i'odnc(‘d:  and  that  the  riLrnr(*s  in  (‘ach  “IhOl”  in  the 
upper  riirht  hand  coiaun’  of  the  ])a]K*r  (MO’titied  by  Mellhenny 
is  the  ollici‘  lib*  number  of  the  connsel  for  the  defendants, 
in  th(‘  handwritinir  of  his  tluni  cldnd*  clerk  ^Ir.  Richard  O. 
Sand(‘]‘son  :  and  h(‘  was  asked  to  state  as  fnllv  as  he  recol- 
lected  it  all  about  th(‘  oriLrinal  suspense  account  and  all  he 
could  I’ccollect  about  the  fiirnishinu:  of  that  copy.  He  an¬ 
swered  that  in  ridereiicc*  to  Defcmdaiits’  Exhibit  Xo.  121,  the 
sns])ense  account,  he  wisluMl  t()  state  that  upon  a  recpiest 

made  bv  him  (d‘  W(‘schh‘r,  chi(d‘  accountant  of  the  Earroll 

* 

Kh‘ctric  (’o.,  in  tlu‘  summer  of  191()  it  was  ])roduced  and 
han(h‘d  to  him  and  discussed  with  him.  It  is  his  distinct 
re(*olh‘ction  tliat  at  that  time  thi‘  itcuns  of  1314  S,  17oG  T, 
IMIS  (^>,  IlMo  loth  and  714  1‘Jth  wei‘i‘  th(‘  oidy  items  on  the 
sheet.  11(‘  afterwai'ds,  on(‘  (‘xaminir  aloin*  in  the  ac(*ountant 
d(‘])artment,  saw  th(‘  sheid  attached  to  Moebs’  ac- 
]l!7o  count  in  the  ireneral  ledirm-  (d‘  the  (’oin])any,  at  which 
time  no  (dh(‘r  tiirnres  wma*  on  tlie  sheid  than  those  he 
had  just  stated.  As  to  the  c(‘rtitied  co])y  of  this  suspense 
account,  it  is  his  n‘collc(dion  that  it  was  the  first  jiaper 
ofl’ered  to  Mr.  Earusi  as  bidnir  a  copy.  It  is  his  recollec¬ 
tion  it  was  ])re])ar(Hl  by  Mi*.  Mcllhenny.  It  is  further  his 
recollection  that  when  it  was  discussed  with  Mr.  Carusi,  at 
which  tinu‘  In*,  witiu'ss,  was  ]iri‘S(*nt,  Mr.  Earusi  insisted 
u])on  havini:’  tin*  (U'iu’inal  loosi*  leaf  sheet  instead  of  this 
tv])(‘wi-itt(‘n  co])y.  Asked  what  he  had  to  say  as  to  all  of  the 
handwritinir  mi  DcdVndanls '  Exhil)it  Xo.  21;  he  answered 
all  of  the  handwritinir  and  all  of  the  liirures  are  that  of 
AVeschler,  exce])t  the  idmititication  marks.  The  paper  pro¬ 
duced  as  a  certified  co])y  by  Midllnuiiiy  was  then  offered 
in  evidence  by  (‘ounsi'l  for  defendants,  and  marked  Exhibit 
Earroll  Xo.  49.‘). 

The  followinu’  is  a  co])y  of  this  exhibit: 
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Copy  of  Exhibit  Carroll  No.  403 

(Oil  plain  paper — to])  six  lines  in  ty]iewritin,<2: — next  four 
lines  in  black  ink  Avritin<»’  by  Mcllbenny,  with  change  of 
word  books  to  records  in  ])ale  brown  ink — last  three  lines 
in  ])encil  writing’  by  connsc*!  for  iilaintilT. ) 


Suspense  Aecouut  of  ,1.  J .  Mio  bs,  II.  U.  Carroll,  &  Frances 

a.  Carroll. 


1514  S  (F.  0.  C.) 
1730  T  (F.  0.  i\) 
1318  Q  (F.  (}.  C.) 
1215  (II.  K.  C.) 

714  12tli  (0.  E.  C.) 


773  68 
2,100  44 
3,919  22 
030  34 
8,247  12 


15,736.80 


1  certify 


(1  « 
().  s 


this  is  an  exact  copy  taken  fi’om  the  (^arroll 
[books]  ^  1-ecoi‘ds. 

SAMUEL  E.  MclLllEXXY,  Jr. 


'file  abov(‘  (*nti‘i(*s  a])))(*ai*  on  a  loos(‘  sli(‘t‘t  of  tlie  ledi^er 
(not  bound  in)  (*nlri(*s  in  b‘ad  p(*ncil.  AVbcn  wi‘rc‘  these  en- 
tri(‘s  inadt* — loose  will  Ik*  pr(Klnc(‘d. 

1274  XoTK. — 'Diis  is  the  ))api*r  ori^'inally  submitted  to 

conns(*l  for  ])laintiff  as  th(‘  suspi‘nse  account  before 
the  lilini'’  of  hiXhibit  C.  E.  C.  Xo.  1  (  Delendants'  Exhibit 
Xo.  21);  the  ty])(‘Wi‘itten  5  it(*nis  b(‘low  the  headini^  being 
a  co])y  of  th(‘  it(*ms  in  U.  E.  U.  Xo.  1  bracketed. 

The  Special  Master:  “I  would  like  it  to  a])])ear  of  record 
that  that  ])aper  now  off(*r(‘d,  Uai-roll  Exhibit  403,  has  been 
in  the  possession  of  the  Mast(*i’  and  was  given  to  counsel 
for  examination  recently,  I  think  at  the  time  of  the  last 
hearing,  or  when  counsel  came  to  me  and  got  some  of  the 
exhibits  within  the  last  lew  davs.” 

Mr.  Easbv-Smith:  “And  to  identifv  further  the  time 

*  « 

that  it  came  into  my  possession,  1  would  like  to  state  that 
Mr.  Sanderson,  whose  writing  I  cleai'ly  recognize,  as 
putting  my  office  tile  number  on  it,  was  in  my  office  from 
1915  or  1916  until  he  entered  the  service  in  August  or  Sep¬ 
tember  of  1917.” 


[♦Erased  in  copy.] 
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TllC  S)  KH'ial  Master:  “I  tliiiik  ]»rol)ably  tlioro  to  bo 

a  i*nrtli(‘i*  fa^t  al)oiit  it  ])iit  on  tlio  record.  My  recollection 
is  that  wluMi  I  l)(‘iran  to  iro  tlironirh  tln‘  exhibits  and  the  rec- 
oi*d  in  this  casi*  sonn*  tinn*  last  y(*ar,  1  Iniiiid  this  ])a])er,  I 
think  althonoh  I  will  inM  state  it  ])ositively — among  the 
])hot(>lithogra|>hic  copies  which  W(*re  oi’iginally  ])rocni’(‘d  by 
conns<*l  Tor  tin*  ])Iaintit‘t’  in  IIHT  and  which  ])hotographic 
co]>i(‘s  a])pai‘rntly  had  nanained  in  my  ])essessi()n ;  the  Tact 
brim;  also  that  due  to  the  ri‘trntion  by  counsel  t‘or  th(‘  de¬ 
fendants  from  time  to  tilin'  of  tin*  original  (‘xhibits,  as  will 
a|>pear  from  tin*  n'cord,  tin*  ]»hot(»lithogra])hic  co])ies  had 
been  left  in  mv  carr  a.nd  used  at  the  various  hearings.  That 
is  my  whole  n‘collrction  about  that  ])apei‘,  as  to 
rJTo  which  1  hav(*  be(*n  iinabh*  to  tind  anv  ref(‘r(‘nce  in  the 

ri'cord,  although  1  have*  Vi‘rv  carefiillv  (‘xaniined  the 

•  • 

record  for  that  ])nr])os(‘.  1  would  like*  you,  Coloin*!,  before 

von  go  aln*ad,  to  have*  him  lix  more*  d(‘tinitelv,  if  von  can, 
the  two  tiiiK's  when  In*  saw  tin*  sns)»rns(*  account.” 

Mr.  fhisby-Smit  h :  “I  am  going  to  do  that.” 

\Vh(*n*npon  tin*  examination  of  witn(*ss  being  resiinn'd  by 
his  connsrl :  tin*  witin*ss  fnrtln*r  ti*stili(*d  that  this  suit  was 
lih*d  on  May  .‘list,  that  In*  was  s(*rved  with  ])rocess 

])rartically  at  tin*  saiin*  tinn*  and  pi’om])tly  aft(*r  that  he  con¬ 
sulted  Mr.  Masbv-Smith  and  tln*n  Mr.  Kasbv-Smith  asked 

•  ft 

him  for  comph*te  statc*nn*nts  of  all  matters  referring  to 
transactions  and  buildings  which  arc*  tin*  subject  matt(‘r  of 
the  suit  and  that  In*  in  turn  asked  his  em|)loyees  for  and 
S(*cur(*d  all  the  ])a])ers  needed. 

(Kec.  TJdl-rJd!) : )  Asked  if  he  recalled  distinctlv  anv  in- 
(piiric's  by  his  coiinsi*!  Mr.  Kasby-Smith  concerning  the  siis- 
])(.*ns(*  iti'ins  In*  had  mentioin*<l  to  conns(*l :  he  said  he  did,  Ini 
ri*calls  his  conns(*l  Mr.  fiasby-Smit h  asking  V(*rv  ])ointedly 
about  that  account,  and  about  his  ex])laining  that  it  was 
kept  in  tin*  g(*in*ral  l(*dgei'.  Ask(*d  if  ke])t  in  tln*ri*  as  a  ])i*r- 
main*nt  account  in  tin*  n*cord  :  In*  said  Xo,  not  in  that  sense 
k(*])t  in  tln*ri*.  It  was  a  nn*moianduni  of  an  account,  the 
suspeiisi*  account,  and  as  In*  found  it,  attacheil  with  a  little 
gem  holder  to  the  Mo(*1)s  account  in  the  gein*ral  ledger. 
Asked  to  state  as  d(*linit(*ly  as  In*  (*onld  the  approximate 
dates  of  tin*  two  (^n'c'asioiis  he  had  mentioned,  when  he 
called  for,  or  on  one  of  which  occasions  he  called  for  and 
received,  and  on  the  other  occasion  he  himself  found  in 
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the  account  books — this  susi)ciise  account  with  those  live 
entries  on  it ;  he  said  the  first  time  lie  recalls  seeing  it  was 
at  a  time  that  the  TJst  Street  bill  ot*  Moebs  came  up,  that 
was  ])rior  to  the  tiling  ot*  the  suit,  not  long  prior. 

1276  The  next  time  that  he  saw  it  was  in  the  discussion 
with  Weschler  in  which  the  12th  Street  item  had  been 

entered.  Those  two  nnHUings  b(*tween  Weschler  and  him- 
selt*  were  not  over  say  60  days  apart.  The  third  time  he 
saw  it  was  one  evening  in  looking  over  the  account  alone, 
when  he  found  it  attached  to  th(‘  ledger  sheet.  He  should 
say  that  was  after  tlie  tiling  of  the  suit,  not  long  after,  a 
month  or  two.  Asked  if  he  recollec'ted  when  he  first  saw  any 
entries  on  the  suspense  account,  Defendants’  Exhibit  Xo.  21, 
in  addition  to  the  original  five  entries;  he  said  “The  next 
time  I  saw  that  from  my  best  recollection  at  this  time,  was 
when  I  direct (‘d  Hr.  Hcllhenny  to  make  a  copy  of  the  sus¬ 
pense  account  for  use  in  the  case.”  Mcllhenny  was  there  for 
a  period  with  Wc'schlei*,  befoi'e  Weschl(*r  left,  lie  thinks 
W  eschler  left  in  the  later  summer  of  1917  or  earlv  fall  and 
died  about  a  vcar  after.  He  left  to  go  into  the  Government 
service.  The  ^Faster  stated  it  was  his  recollection  that 
Weschler  was  in  the  (lovernmeiit  service  at  the  time  of  the 
first  meeting  under  the  reference  8  o’clock  P.  H.  at  Hr. 
Carroll’s  ofiice  July  17th  1917,  when  Weschler  was  present 
to  go  over  the  books;  that  the  meeting  was  held  at  that 
time  so  that  Wesehler  could  be  jiresent.  The  witness  re¬ 
sponded  he  thone’ht  that  was  so,  that  Weschler  had  just 
left  them,  and  he  remeniliers  making  a  request  of  Weschler 
to  be  present  at  that  meeting  to  explain  anything  that  might 
be  asked.  The  Master  said  “and  he  was  there  if  I  recollect 
aright.’’  The  witness  replied  “^ly  recollection  is  that  he 
was  there.  He  remained  here  in  the  citv  for  a  month  or 
so  after  he  went  into  the  Government  service  before  they 
sent  him  out  of  town.” 

Asked  if  he  had  any  knowledge  or  any  way  of  fixing  the 
time  when  the  first  three  entries  on  the  suspense  account. 
Defendants’  Exhibit  Xo.  21,  were  made,  or  the  en- 

1277  tries  at  the  bottom  showing  a  subtraction  and  nota¬ 
tion  as  to  $1.08  difference,  any  knowledge  as  to  when 

approximately  any  of  those  other  entries  were  made;  ho 
said  after  the  suit  was  filed  counsel  called  upon  him  to 
supply  a  complete  statement  of  account  of  Hoebs.  His 

61— 1115a 


9G2 


H.  R.  CARROLL  ET  AL.  VS.  J.  J.  MOEBS. 


counsel  interrupted  liim  and  ask(‘d  him  to  examine  Phxliihit 
Kasl)y-Smitli  Xo.  1  and  state  wlieth(*i*  that  was  wliat  ho 
Inrnished:  and  he  answered  tliat  was  the  oriirinal  sn])plied 
hy  him  at  the  reipiest  ot‘  counsel,  and  at  that  time  these  lirst 
three  items  on  this  ]ui])ei*  W(‘re  not  on  tlu'  ])a])(‘r.  He  re¬ 
calls  V(*i-y  distinctly  Weschho*  havinir  this  ])ap(‘r  ])resent 
at  the  tim(‘  h(‘,  witness,  was  r(‘vii‘wimj:  this  hill,  Hasl>y-Smith 
Xo.  1.  He  also  recalls  askinii'  Wi*schler  t<»  ai)pi'ov(‘  or  ().  K. 
this  in  some  way,  so  that  he  would  know  it  had  \V(‘schlor’s 
a])proval  as  chiet*  accountant,  as  Ixunir  a  correct  co])y  ot 
^Moehs'  account,  and  Weschlei’  ])ut  his  initials  “(\  W."  in 
lead  ])ciicil  at  tlu‘  top.  H('  also  idcntiti(‘d  as  in  Weschler's 
handwi-itim;-  tin*  words  “less"  and  “hal."  on  paire  o.  As 
to  the  liLTures  isloA.'KJ.SO,  $‘_!.‘).‘)7.14,  ^^1.08,  $2,- 

r).')t).()()  and  tlu*  woi’ds  “dilTerence  in  a  '^c, "  th(‘y  were  ])ut  on 
th(*i-(‘  ai't(*r  this  hill  was  made'  and  were  on  there  the  “ni.2:ht” 
he  examiiHHl  tli(‘  account,  I)t‘t*(‘ndants'  Kxhihit  Xo.  21. 

“'file  .Master  said  hi‘  would  lik(‘  to  have  him  clariTv  his 
answ(*r  a  litth*  hit  more,  and  would  like'  to  know  it*  thev 
W(*r(‘  on  thei(‘  when  lOashy-Smith  Xo.  1  was  (‘xh.ihited  to 
him.  lh‘  said  th(‘V  W(‘i’(‘  not:  he  had  te'stilied  that  those 
upj)er  tii^Mires  on  l)e‘t*(‘ndants'  Kxhihit  21,  weiH*  not  on  wlum 
the*  hill  Kashy-Smith  Xo.  1  was  ))r(‘S(Mited  to  him  and  ini¬ 
tialed  hy  Weschlei*;  the*  lirst  thre‘e  items  in  tlie  sus])ense  ac¬ 
count,  as  wi‘11  as  th(‘  fiyui*!'  ot*  ^rlM.l 7!t.h(),  and  tlu'  lower 
tiLjures  and  tlu'  words  “did'ertmci'  in  account,"  weo’e'  not 
))ositively  on  tlu'  ]>a])er  at  that  tinu*.  Asked  it*  he 
1278  knew  when  they  were  put  (*n,  he  said  he  did  not  know 
when  they  were  put  on,  and  his  first  int*ormation  con- 
cerninii’  when  they  were  jnit  on  was  when  he  went  in  to 
make  a  private  examination  himselt*  “on  this  evening  which 
1  have  rcierred  to."  Hx]ii])it  Kashv-Smith  Xo.  1  was  out 
of  Ids  otlice  and  in  C’ol.  Kashy-SmitlTs  possession  at  the 
time  hi'  ('xamined  the  hooks  and  found  the  cntri(*s  on  De¬ 
fendants’  Kxhihit  Xo.  21,  the  lirst  three  entries  and  the 
lower  entries  and  so  forth. 


Examination  hv  his  counsel  resumed: 

» 

He  said  he  found  it  on  that  occasion  complete  just  as  it  is 
now.  He  has  always  maintained  and  contended  that  the 
original  suspense  account  only  showed  those  items  with 
which  Moehs,  ^Irs.  Carroll  and  himself  were  dealing. 
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The  witness  was  then  examined  by  the  blaster,  who  in¬ 
formed  him  that  aceordinii:  to  tlie  Master’s  recollection  he, 
the  witiu'ss,  had  hendoforc*  stated  these  items  which  he,  the 
witness,  says  wco’e  the  orii2:inal  items  on  this  suspense  ac¬ 
count  did  not  a])])ear  any  other  ])lace  in  the  hooks  of  the 
(’arroll  Kh‘ctric  (\)m])any,  and  asked  him  if  that  was  ri^ht. 
He  res])ond(‘d  “If  I  nnd('rstand  your  (piestion  correctly” — 
The  blaster  interrn])ted  “Tlu‘  live  items  which  you  say” — ■ 
Counsel  for  defendants  inlerru])ted  “Take  each  one  of  the 
items.”  The  witness  said  “Xo,  1  just  want  to  .e:et  an  in- 
ter])retation  of  the  question,  that  is  all.”  The  blaster  re¬ 
sumed  “The  liv(‘  it  (‘ins  which  vou  sav  now  are  the  original 

•  •  *r» 

suspense  account,  l)eini>:  the  excesses  on  the  live  buildings, 
do  not  ai)])ear  any  other  place  in  Ihe  books  of  the  Carroll 
Electric  C’o.  according  to  mv  recolh'ction  of  what  vou  have 
heretofore  stated;  is  that  right.”  The  witness  said  ‘‘No  I 
think  not."  The  Master  asked  “Vou  think  that  thev 
1279  do  not  ajipear. ”  He  rejilied  “I  think  that  they  do 
a])])ear  in  other  places.  For  instance,  and  as  an  ex¬ 
ample  you  have  here  in  the  sus])ense  account  an  item  of 
12tli  Stre(‘l  Mr.  Mo(*bs’  bill  $8,200  and  odd  dollars,  you  will 
lind  thal  in  tlu'  books  otlu'r  than  in  the  sus])ense  account.” 
Asked  if  he  had  not  s])ecilically  testified  that  ^loebs’  ac¬ 
count  was  not  carried  into  the  new  building  account;  he 
said  “We  will  take  another  one,  17)14  S  Street  $773.68.  It 
is  my  im])ression  that  you  will  find  that  item  in  the  ac¬ 
count  of  Mrs.  Carroll.”  Asked  if  the  general  ledger  ac¬ 
count  of  Mi*s.  Carroll,  he  said  yes,  he  thought  so.  Asked 
by  his  counsel  if  they  appeared  anywhere  else  in  the  books 
as  credits  to  Moebs,  he  said  ‘^X"o  thev  do  not.  You  will 
find  the  journal  entries  or  the  day  book  entries,  as  it  were, 
of  all  of  these  items  in  some  of  the  books  of  account.” 
Handed  by  the  blaster  Mrs.  Carroll’s  general  ledger  ac¬ 
count,  Exhibit  (’.  E.  C.  Xo.  5,  and  asked  if  he  could  show 
the  item,  he  said  “X'o.  You  won't  in  her  general  account. 
It  was  not  carried  forward  to  her  general  account.”  The 
Master  said  that  was  what  he  wanted  to  know.  He  wanted 
to  know  whether  those  particular  items  were  anywhere  else 
in  the  books  of  the  Carroll  Electric  Company.  The  wit¬ 
ness  replied:  ‘‘As  such  no,  for  the  very  reason  they  are 
called  suspense  items.”  The  ^Master  said:  “But  you  do 
find  the  items  of  $10,729.68  and  $2,300  and  $150  in  other 
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])la(*es  ill  tlic  liooks  of  tlio  Carroll  Electric  Co.  do  you  not.” 
The  witness  r(‘])li(*(l  “Yes."  The  Master  contiiuiinir :  “The 
$1(),()(H)  item  and  the  ^loO  itiun  in  Moehs’  ireiieral  ledijer  ac¬ 
count,  and  the  .$‘2,d()()  in  a  special  account  of  Moehs  which 
Ardlhenny  said  was  a  suspmise  account."  The  witness: 
“A  s])(‘cial  cash  account."  Ilis  counsel:  “That  is  what  it 
is  desiirnated  as,  a  s])ecial  cash  account."  'hlie  witness: 

“It  is  a  u’eneral  ledger  sheet  of  th(‘  company's 
1280  ledger." 

Asked  hv  liis  counsel  these  items  to  which  the 
^Master  had  jnsi  called  his  attention  $10,770  aiul  several 
other  il(‘ms  wert‘  not  suspense  items  were  they;  he  said 
“Xo,  and  it  is  one  of  tin*  thinu's  that  iroes  to  refresh  mv 

memorv  and  make  me  all  the  more  determined  that  thev 

•  * 

W(*re  enter(‘d  after  tlu'se  general  accounts,  known  here  or 
indicated  here  as  hook  accounts,  that  they  were  (‘iitered 
on  that  sheet  after  the  items  of  the  suspense  account." 

Rec.  12d0-127)2  :)  ( 'ross-examination  : 

He  tirst  went  into  l)usiness  in  1000.  Asked  and  he  had 
said,  counsel  thought,  his  hrotluu-  came  first  from  college  and 
came  with  iiim  in  1!M)8;  In*  r(*plied  he  had  said  his  hrotlier 
entered  into  ])artn(‘rship  with  him  in  lOOS.  Askunl  had  his 
hrother  heeii  with  him  in  any  capai-ity  hefi)re  then:  he  said. 
Yes,  for  a  short  while  ln‘  liad.  Asked  in  what  capacity; 
he  answered,  as  an  assistant  to  him.  Asked  on  a  salary; 
he  said  Yes.  Aski'd  on  wliat  salary;  he  said  he  did  not 
recall.  Asked  it  his  ln’other  at  the  time  of  going  into  part- 
nersliit)  with  him  made*  any  i-a^li  coiitrihulion  to  the  capital 
of  the  com])any ;  he  answm-ed  “He  himself  did  not.”  Asked 
just  what  ln‘  nuaint  hy  that,  he  an>wei*(‘d,  “dust  what  it 

means.  H(‘  himself  did  not."  Asked  if  anvbodv  else  did 

•  • 

on  his  brother's  behalf;  witness  answ(‘red  he  could  not 
recall. 

Asked  if  he  was  correct  I  v  understood  to  sav  that  he  and 

•  « 

his  brother  never  had  any  detinite  agreement  from 
the  very  beginning  of  their  ]iartnershi})  arranginueiit  in 
1908  until  1918  as  to  tin*  amounts  which  they  might  i-espec- 
tively  draw  fiaim  the  com]>anv:  he  answered  “In  my  very 
feeble  maniu*!*  I  tried  to  make  it  perfectly  clear  that  we  had 
this  detinite  understanding,  that  we  would  draw  onlv  such 
sums  of  money  as  wo  required  to  live  on.”  Asked 
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1281  il‘  it  was  to  l)o  luklorstoocl  then  that  there  was  not  at 

anv  of  the  times  mentioned  anv  distinct  limit  fixed 

«  • 

as  to  liow  mncli  either  of  tliem  miixht  draw  dnrinu:  the  year; 
he  answered:  “Tliere  was  no  definite  limit  fixed  in  those 
earlier  days  of  onr  relationship.”  Asked  when  was  the 
first  definite  limit  fixed;  he  said  his  recollection  was  in  1918. 
Asked  to  ex])lain  how  were  the  amounts  arrived  at  which 
were  carri(‘d  into  the  ])rofit  and  loss  account  or  ca])ital  ac¬ 
count,  as  l)(‘imr  amounts  with  which  that  account  should  be 
credited,  if  h(‘  or  his  brother  underdrew,  or  should  bo 
charu’ed  if  thev  overdrew,  if  there  was  not  anv  fixed  amount 
which  (‘illi(u*  liad  any  I’i.u’lit  to  draw;  he  answered:  “The 
(’arroll  Khctrie  ('om])any  co-])artnership  is  not  on  trial  in 
this  case.  Th(‘  best  evidtoice  of  that  is  the  records  of  that 
(■one(M*ii."  AsIomI  if  he  was  to  bi‘  understood  as  i'efusint(  to 
answer  the  fpiestioii;  he  answered  “Xo,  sii‘,  1  do  not.  I  am 
not  ti'oinii’  to  tiy  to  answer  such  (luestions  as  that  from 
memorv,  out  of  the  hundr(‘ds  of  thousands  of  ti’ansactions 
w('  have."  ('oun>(‘l  stat(*d  In*  did  not  want  an  answer  as 
to  any  ])arti(‘ulai’  itcnn;  that  lu'  sim])ly  called  the  witness’ 
attention  to  tho  fact  that  the  capital  account  is  in  some  in¬ 
stances  ciiaru’cd  and  in  some  instances  credit(‘d  with  bal¬ 
ances,  which  it  has  becm  testified  represented  undrawn 
salary,  which  w»*nt  to  sw(‘ll  the  capital  of  the  tirm;  and  the 
({uestion  was  liow  could  lie  asc(*rt;iin  any  dehnite  amount 
of  undrawn  .''alary  if  lu*  had  lU'ver  had  any  delinite  amount 
of  salary  aerciul  upon.  II(‘  then  answer(*d  that  he  thouj^ht 
it  would  Ik*  found,  he  i<  not  positive,  wheix*  any  siudi  en¬ 
tries  occur,  that  durin,ir  that  yeai*  thei*e  was  a  (h'linite  under- 
standimr  as  to  tin*  amount  of  salarv  to  Ik*  allow(‘d  for  the 
position.  Asked  if  that  would  a])])ly  to  any  y(*ar  ])]*ior  to 
l!d8:  he  answ(‘r('d  that  In*  stated  from  memorv  and  he  re 

]K‘at(*d  from  nn'inory,  1918  was  the  year  wh(*ii  they 

1282  had  definite  salarv  arran<!;ements.  Th(*v  had  then 

,e:ott(‘n  to  a  ])oint  where  their  earnin.irs  were  such  as 

to  fix  a  salary  that  was  definite*.  Ask(*d  when  he  s])oke  of 
a  drawim;*  account  did  it  mean  somethin, difi'erent  from  a 
salai'y  account ;  he  answered  “1  cannot  testify  as  an  expert, 
I  am  not  an  accountant.”  Asked,  but  he  had  a  salary  did 
not  he  durin,e:  the  time,  he  said  “1  had  a  drawini?  account, 
which  has  been  exhibited  here,  a  drawing  account  which 
indicates  everv  dollar  that  I  drew  from  the  concern.” 
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Asked  if  part  of  that  was  not  drawn  as  salary  nndor  the  ar- 
ranireinent  with  his  ]>rotli(‘r;  h(‘  said  it  wonld  de])end  en¬ 
tirely  wh(*n  it  was  drawn:  he  W(ndd  r(‘])eat  ae’ain  for  coun- 
sel's  inforinaticni  that  at  tin*  Ix^Lrinain'j:  of  their  eopartner- 
ship,  and  until  about  ]!)18,  thcii’  ae,'r(‘(‘inrnt  was  to  draw  no 
more  than  what  thev  had  to  have  to  livt*  on,  so  that  thev 
conld  ])nt  the  halanee,  if  any,  as  the  ])rorits,  if  any,  hack 
into  the  concern.  Asked  what  he  meant  hv  “])alance  if 
any;”  he  said  he  meant  the  ])r(»llts.  if  any:  all  of  the  net 
prolits  that  wen*  not  drawn  hy  c*ithei‘  (d'  them  or  both  of 
them  wen*  reinv(*sted.  Ask(*d  to  (‘X])lain  why  the  ca])ital 
amount  shonld  show  a  ci*edit  of  a  deliniti*  account  of  in¬ 
crease  ci’edited  to  his  l)roth<*r  or  cn*dit(*d  to  him;  In* 
answen*d  if  it  shows  that  it  wonld  do  so  oidy  at  a  time  of 
recent  rears,  1918  or  so,  when  a  d(*llnite  salarv  of  certain 
sums  were  lixed. 

Asked  if  when  he  had  the  confen*nces  with  his  brother 
which  he  had  testirn*d  to.  one  of  which  was  (jnite  ln*ated  at 
his  house,  there*  was  aiiv  dis(*nssion  as  to  how  much  thev 
shonld  each  have  tin*  riulit  to  draw;  In*  answ(*red  he  did  not 
recall.  Tin*  discussion  th(*n*  was  moia*  as  to  ])rolits  and  what 
])art  was  his  brotln*r's.  As  in*  stat(*d,  his  brotln*r  was  not 
satisfied  with  the  oiu*-third  and  contended  for  a  half; 
1283  tln*ir  differences  were*  (*ompromis(*d  by  a  40-()l)'b  ar- 
ranirenn*nt.  Ask(*d  if  his  b]-otln*r's  contention  was 
that  In*  shonld  have*  half  of  the*  ])rofits  that  had  already  ac¬ 
crued  in  the*  foi'in  of  ca])ital,  or  e)nly  that  In*  shonld  have 
half  of  the  ])re)rits  e*aian*d  after  that  ])(*riod;  he  answ(*re*d  he 
eliel  not  know  that  In*  e'e)nld  answer  the*  (|n(*stion,  unh*ss  it 
be  in  this  way,  that  his  brotln*r  wanted  ')()'<  of  tin*  (*ntire* 
worth  e)f  tin*  (’arroll  Hh*ctric  (Nnn])any.  Aski'd  if  tin*  items 
that  went  into  capital  account  as  represent im^  increases 
ce)nti‘ibute‘d  bv  the*m,  him  or  his  brothe*r,  wen*  lie’nre*d  out 
on  the*  basis  of  the*ir  ])e*rce*ntaire*s  as  shown  in  the*  ])artne*r- 
ship  a.u:i*e*e*nn*nt,  and  havinu:  the  <jne*stion  i'e*])eate*d  by  read- 
ini^  at  his  re(jn(*st  ;  In*  replied  In*  was  not  (*nony:h  of  an  ae*- 
conntant  to  answ(*r  that.  Ask(*d,  W(*ll  he  knew  what  these 
items  in  the*  capital  account  of  his  liian  meant,  diet  he*  not; 
he*  said  yes.  Asked  if  he*  kiu'w  how  they  we*re*  arrive*d  at; 

lie  answere*d  “(lenerallv  ves.”  Asked  if  now  lie*  could  tell 

•  • 

how  tln*v  were  an'iveel  at;  he*  answere*il  *  *  ( Jenerallv,  Ves.” 
Counsel  for  the  witness  interrupte*d  that  he  theiuirht  counsel 
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i*()i‘  tlio  ])laiiili{T  nuniiit  l>y  llie  question  to  ask  witness  to 
state  it,  and  eoniisel  t'oi’  plaint i ft’  res])on(led,  “Yes,  it*  yon 
will  ])l(*asc‘.*'  'file  witin'ss  said:  “Well  suppose  we  start 
back  at  tli(‘  histoi’y  ol*  tlie  (kiiToll  l^leetric  Company  and 
^ive  him  the  whole  lhin<>\  We  started  with  nothing.” 
Counsel  for  the  witness  interrupted  “Let's  see.  Do  not 
let  ns  wast(‘  time.”  The  witness  responded:  “I  tliink  we 
will  save  time,  heeanse  I  do  not  understand  this  line  of 
questions.”  Conns(‘l  for  the  witness  said:  “Sn])]')Ose  yon 
put  th(‘  flat  question.  Idcnise  state,  and  then  it  is  a  flat 
finest  ion.”  ('onns(‘l  for  |)lainti(‘f  tluni  asked:  “Will  you 
l)leas(‘  state  if  yon  can  how  the  items  that  I  have  referred 
to  Wf‘i‘(‘  ari-iveil  at.”  The  witness  answered:  “Well, 
LJ84  at  tlu‘  hc.e-iiininu:  we  had  nothinu;.  Aft(*r  the  first  year 
w(‘  had  a  few  dollars,  a  little  merchandise,  and  so  on. 
That  was  allowed  to  afcnmnlate,  and  (‘a('h  vear  it  was  a 
litth'  ]noi*(‘,  and  it  has  coiitiniu'd  in  that  way  down  to  this 
dat(‘.  In  the  ca])ital  account  yon  will  find  that  we  have  so 
manv  dollars  in  ha.nk,  that  wi*  have  so  much  merchandise. 
If  we  own  any  r(‘al  I'statis  I  snpi)ose  that  will  be  there,  and 
other  itenns  going  to  madvO  np  onr  ca])ital  net  worth.” 
Asked  if  when  he  said  h(‘  started  he  lad'erred  to  the  time 
in  IbOS  when  theii*  part in*rs}d])  start(‘(l,  h(‘  re])li(‘d  “No.” 
he  1'1‘fcrred  t(»  tin*  vcai'  lining  advisf'd  bv  counsel  for 

])laintiff  that  he  Innl  not  ansW(‘]-<‘d  tin*  (jnestion,  tliat  what 
cf)nns(‘l  w;inted  to  get  at  is  how  it  was  possible  that  theii’ 
capital  af'f'onnl  slnndd  >1:()W  a  d'‘finit(‘  number  of  (h)llars 
and  cf'iits  as  being  a  contribution  to  tin*  ca]:)ital  account  by 
either  him  or  his  b]*oth(‘r,  in  tin*  form  of  an  ninlerdraft  or 
withdi’awa.l,  if  thev  did  not  have  anv  definite  amounts  to 
draw;  and  askc'd  if  the  fpiestion  was  now  clear,  he  an- 
sw(‘r('d:  “  Vt's,  Wf*  had  a  definite  amount  to  draw.  The 
delinitf*  amount  is  ‘draw  onlv  so  much  as  von  need.’  That  is 
verv  d(‘finite,  isn't  it  .'  ‘Draw  oidv  <is  much  as  von  should 
liave  to  have'.”  ('onnsel  for  ])Iaintiff  said  :  “  I  should  like  tf) 
have  a  di’awing  account  of  that  kind.”  Witness  responded: 
“Von  will  ])lease  understand  that  the  ])artner  is  my  brother, 
that  we  were  both  working  to  the  same  objective — success 
honorably.”  Ib'ing  advised  by  connsf*!  for  ])laintifT  that  In* 
could  not  nndci-stand  how  a  definiti*  amount  f>f  money  is 
credit(‘d  in  the  caintal  account  as  being  an  amount  that 
witness’  brothei*  did  not  draw,  if  tliere  was  never  any  defi- 
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nitc  amount  airrood  n])on  for  him  to  draw;  if  witness  could 
explain  that,  that  is  wliat  ho  wanted  him  to  explain;  the 
witness  re])lied:  “1  am  afraid  I  cannot  explain.’^ 

1285  ('onnsel  for  defendants  inter])osed:  “1  tliink  tliey 
are  at  cross-])nrposes.” 

Counsel  for  ])laiiitilV  stated:  “Then  I  will  suspend  that 
line  of  questions  until  the  ])apei’  arrives." 

Counsel  for  defendants:  “I  sim’irest  that  he  has  alreadv 

•  » 

answered  that  (juestiou  some  time  ha'/k." 

Counsel  for  plaintiff:  “  l>y  sayinir  he  did  not  know.” 
Counsel  for  defendants:  “Xo." 

Counsel  for  ])laintilT,  eontinuiny^  cross-examination, 
asked  the  witness  if  his  hrother  i‘V(‘r  at  aiiv  time  from  1908 
made  any  conti’ihution  to  the  capital  of  the  com])any  except 
in  the  form  of  allowinij:  profits  to  accumulate.  The  witness 
answered:  “Xo  monev  cont I’ihiit ion  that  I  know  of  other 

than  that  which  In*  eaiaied.”  Asked  when  Ik*  said  “monev 

• 

contrihution"  was  counsel  to  und(‘rstand  tluit  his  hrother 
contributed  somethimr  h(‘sides  monev;  he  answered  “Whv, 
he  contributed  his  services,  the  same  as  I  did.’’  Counsel 
for  plaintiff  said  he  did  not  want  to  int(*rroirate  tlu*  witness 
further,  except  with  respect  to  the  explanation  that  had 
been  asked  foi%  and  Ik*  would  wait  until  the  account  conies. 
The  hearinij:  was  sus))(*ndi‘d  therefore*  until  the  ])rolit  and 
loss  account  could  he  ])rocured  from  tlie  jilace  of  business 
of  the  (’arroll  Klectrie*  Co. 

The  ])rolit  and  loss  account  or  ca])ital  account  lieiic^:  pro¬ 
duced,  it  was  hand(*d  to  the  witness  and  he  was  asked  to 
locate  the  first  it(*ni  in  it  re])res(*nting  a  ci’edit  on  account 
of  (*ither  his  or  his  hi'other's  failure  to  draw. 

C'ounsel  for  d(‘fendants :  “Have  you  tinished  that  (pies- 
tion.” 

Counsel  for  plaintiff:  “Yes  I  have,  if  he  understands  it." 
Counsel  for  def(‘ndants:  do  not.  1  think  you  left 

somethinir  off  of  it. " 

Counsel  for  plaintiff:  “Your  failure*  to  di’aw  money  out 
of  your  company." 

The  Witness:  “Well  1  will  answer  that  by  saying 

1286  that  we  have*  not  failed  to  draw." 

(’ounsel  for  ])lainliff :  “1  mean  faileel  to  draw - ” 

TIk*  Witness:  “^lore  than  we  drew." 

Counsel  for  defendants:  “1  know  what  vou  mean.  Don’t 
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you  mean  to  ask  him  to  point  out  any  entries  there  indicat - 
ing  underdrafts  or  overdrafts  on  the  part  of  himself  or  his 
brother?” 

Counsel  for  plaintiff:  “Yes,  exactly.” 

Counsel  for  defendants:  “All  ri^ht  that  is  not  what  you 
asked  him.” 

The  Witness:  “Just  what  will  vou  consider  overdraft  or 
underdraft,  in  view  of  my  previous  testimony.” 

Counsel  for  plaintitT:  “The  items  which  were  testified  to 
bv  vour  Auditor  this  mornins:.” 

The  Witness  then  said  the  first  item  that  he  found  on 
either  side  in  either  name  was  December  31,  1916  $3,020.50 
H.  K.  C.  Asked  if  that  showed  there  was  an  overdraft  oi’ 
an  underdraft :  he  said  it  did  not  show  either.  Asked  which 
side  of  the  capital  account  it  was  on,  ho  said  the  del)it  side. 
The  ^Master  said  he  would  save  time  and  trouble  about  that 


item:  it  was  a  credit  to  witness,  as  shown  by  his  ])ersonal 
account,  for  investments,  and  offset  by  two  del)it  items  in 
his  account  of  Franklin  National  Bank  stock  $1,770.50  and 
Washington  and  Southern  Bank  stock  $1,250.  Tliat  would 
not  appear  to  be  on  account  of  salary.  Tlie  witness  re¬ 
sponded,  he  had  stated  there  was  nothiiiij:  in  this  account 
that  will  indicate  salai’v  over  or  less.  The  next  item  is  one 
of  the  same  date,  drawiiiij^s  to  notes  $14,159.50,  on  the  debit 
side.  On  July  1,  1918,  credit  by  II.  K.  ])()rtion  of  six 
months’  salary  i‘einvestod  $7t)5.42.  Same  date  L.  1).  C. 
portion  of  six  months’  salary  reinvested  $742.41.  The 
latter  meant  there  was  that  much  of  the  salarv  account  re- 

ft 

invested  in  the  capital  of  the  firm;  that  there  was  that  much 
salarv  allotted  him  which  he  did  not  draw.  Bv  allotted  he 

«  ft' 

meant  by  a^j^reement  between  them,  for  then  they  were 
evident Iv  workiiiii:  on  a  definite  fixed  weeklv  or 
1287  monthly  drawing  account.  That  is  the  first  item  he 
was  able  to  find  for  Louis  D.  Carroll.  The  first  he 


found  for  himself  was  the  item  of  $14,159.50  December  31, 
1916,  for  the  previous  two  years.  Asked  if  that  represented 
the  entire  amount  he  drew  during  that  period;  he  answered 
yes.  Ilis  counsel  said  he  was  mistaken.  The  ^Master  sug¬ 
gested  to  him  that  he  look  at  his  own  account.  Counsel  for 
defendants  said  “Your  own  account  showed  this  morning 
it  did  not.”  The  Master  said  for  him  to  look  at  his  account 
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inir  liim  with  $7,200  salai-y  and  tlion  answer  the  question  with 
tliat  hc'Tore  liiin.  The  question  was  airain  read,  and  lie  said 
it  did,  ])lns  an  item  of  $7,200  salary.  Asked  if  the  $14,- 
loft.oO  was  an  amount  over  and  above  the  $7,200  which  he 
di’ew  as  salai  v:  he  answer(*d  Xo,  he  did  not  sav  as  salary. 
In  res])ons('  to  his  connsers  smrirestion  he  then  said  it  was 
riirht  that  he  drew  the  $14,ir)t).r)0  plus  $7,200  salary.  The 

Master  called  attentiem  to  the  fact  that  the  entrv  in  the  wit- 

* 

ness'  l(‘di:-(‘r  account,  M(dlh(*nny  Xo.  7  read  the  $14,000  was 
“abovi‘  salari(‘s."  Iicspondiiye:  to  the  Master  the  witness 
said  h(‘  found  nothin.^:  in  the  capital  account  of  1917.  Asked 
if  h(  was  to  he  undei’stood  that  the  $7,200  which  he  drew  as 
salarv  was  not  drawn  as  the  result  of  anv  definite  airree- 
ment  l)(‘twc(‘n  himself  and  brother  as  to  how  much  he  mi^ht 
draw  as  salai-v;  la*  said  he  thoiurht  at  that  time,  he  is  not 
])ositiv(‘  of  this,  they  had  a  definite  understandinir  as  to  the 
amounts  that  (SK'h  would  draw  as  salary.  The  $7,200  does 
not  apjiear  in  the  ca]>ital  account  as  charired  airainst  it; 
that  is  an  expcaiM*  of  doin^iT  bnsint‘ss;  that  would  not  be  in 
the  capital  account.  Ask(‘d  if  the  amount  his  brother  drew 
durinir  that  ])eriod  was  in  the  capital  account;  he  answered 
‘*As  salari(‘>,  no."  Asked  “It  is  md  in  there  at  all,  is  it,” 
h(‘  answered  “Xo,  lahtlu'r  of  tlunn."  (j)uestion(‘d  by 
12SS  the  Master,  “'riu*  ovtu'di'aft  is,”  h(*  answered  “Yes, 
tlu‘  (►verdraft  is.  1I(‘  is  s))eakin<x  of  the  salary  it(*ms 
as  I  nndei'stand. "  Aski'd  if  Louis  (’arroll  drew  durini^  that 
p(‘ri<*d  just  cxa.ctly  tht‘  amount  ae:rt‘(‘d  upon  for  his  salary; 
witness  said  he  could  md  answer  that.  Asked  if  less  or  over 
there  would  bt‘  an  itmn  in  capital  account  wouldn't  there, 
he  said  “I  ('annot  aiiswiu-  that.  1  am  not  really  qualified 
to  answ(‘r  these  accounting  (piestions.  I  do  not  know 
about  it." 


(Kec.  127)2-127)7:)  Redirect : 

Ilis  attention  was  called  to  his  testimony  that  in  1915  his 
brother  Louis  conqilained  to  him  about  the  large  amounts 
he,  Louis,  had  hd't  in  as  conqiared  with  his  witness’  draw¬ 
ings,  and  he  was  asked  if  this  adjustment  at  the  end  of  1916, 
covering  two  years,  had  anything  to  do  with  the  complaints 
(d'  his  brother  Louis  in  that,  or  whether  there  was  any  con¬ 
nection  between  them;  and  he  answered  as  he  stated  before 
his  brother  had  worked  u])  a  summary  of  drawings  and 
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profits  and  losses,  and  made  that  one  of  his  points  of  argu¬ 
ment,  that  he  had  not  witlidrawn  the  amount  witness  had  or 
anvthinir  near  so  miicli.  Asked  if  lie  had  anv  recollection  as 
to  anv  of  the  circumstances  surrounding  anv  agreement  as 
to  this  entry  of  $7,200  as  salary  and  charged  to  him  with 
an  overdraft  of  $14,000  odd  dollars;  he  said  nothing  except 
that  he  withdrew  $14,000  over  the  year  or  two  years  as  the 
case  may  be — over  and  above  the  amount  charged  as  sal¬ 
aries.  Asked  if  he  recalled  when  that  amount  of  $7,200  was 
agreed  to  between  his  brother  and  himself  as  salarv  which 
would  be  allotted  to  him;  he  said  his  recollection  was  that 
it  was  in  1918.  Ilis  counsel  said  he  meant  as  to  tlie  1917)  and 
191()  allowance  of  $7,200  of  the  amount  of  over  $20, 
1289  000  he  had  drawn  ;  and  he  answered  he  did  not  lielieve 

he  understood  the  ciiiestion.  Counsel  said  it  ajipeared 
that  during  1915  and  191G  the  witness  drew  $14,159.50  plus 
$7,200,  and  that  at  the  end  of  December  I!)!!)  there  was  an 
entry  made  crediting  and  cliarging  him  $7,200  as  salary  and 
charging  him  $14,159.50  debited  against  (‘apital ;  to  which  ho 
answered  ves.  Counsel  then  asked  him  to  state  whether  ho 
had  anv  recollections  as  to  wlien  or  the  ciiTiimstances  snr- 
rounding  the  undei'standing  as  to  tlie  division  of  that  bulk 
sum  which  he  had  drawn;  and  he  answei’od:  “Well  at  the 


end  of  each  year,  as  1  before  stated,  we  discnss(‘d  the  amouiu 
that  each  of  us  had  drawn  and  reached  an  agriHunent  at  that 


time  as  to  those  amounts.”  On  account  ol*  that  he  ])resnmes 

it  was  immediatelv  at  the  clos(‘  ()f  the  vear.  Asked  to  state 

*  • 

whv  the  accounts  of  1915  and  1916  are  stated  as  of  one;  he 
said  thev  were  badlv  out  of  balance  with  their  books  and  his 
recollection  is  due  to  a  change  in  the  chief  accountant,  and 
that  when  they  got  their  work  caught  ii])  it  was  so  near  the 

end  of  1916  that  thev  instructed  the  chief  accountant  to 

* 

bring  out  a  balance  sheet  for  the  period  of  two  years  rather 
than  to  se})arate  them. 

The  Master  then  read  into  the  record  the  entries  other 


than  the  $14,159.50  as  follows: 


July  1,  1918  by  II.  11.  C.  ])ortion  of  6  months  salary  rein¬ 
vested  $795.42. 

July  1,  1918  by  L.  D.  i  \  portion  of  6  months  salary  rein¬ 
vested  $746.41. 

June  30,  1919,  Debit  II.  R.  C.  overdraft  $1,253.13. 

June  30,  1919,  by  L.  D.  C.  salary  reinvested  $115.61. 
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Deccni1>er  CO,  1919,  Dcl)it  II.  I\.  C.  drawings  $4, 
399.57. 

1290  December  30,  1919,  Debit  L.  D.  C.  dravdngs 
$2,831.00. 

Deceml)er  31,  1920,  Del)it  L.  D.  C.  drawings  $8,859  40. 

Asked  l)y  tlie  ^Faster  wliat  was  represented  by  the  entries 
in  the  ea])ital  aeeonnt  .May  31,  1921),  debiting  his  brother 
$14,500.95  and  himself  $29,001.89  on  the  Kleventli  Street 
proj)erty,  lie  answereil  that  reiiresmited  a  piece  of  business 
property  on  11th  Street  which  he  owned  personally  for  a 
long  tim(‘  until  a  n(‘w  building  was  jint  on  it  several  years 
ago,  at  which  lim(‘  he  voluntarily  ])nt  it  into  the  partner¬ 
ship.  Tin*  funds  of  tin*  partiu*rship  were  ns(‘d  to  const  met 
the  new  bnilding,  and  later  the  pro])erty  was  sold,  and  by 
agreement  with  his  ])artner,  his  brother  Lonis,  the  proceeds 
were  distribnt(*d  in  tin*  i)ro])ortions  of  two-thirds  to  him 
and  one-third  to  his  brother.  Asked  when  he  put  it  into 
the  partnershi])  when  was  the  new  bnilding  built;  he  said 
it  seemed  to  him  th(‘  building  was  built  iu  1917,  he  is  not 
j)Ositive.  Ask(Ml  if  that  was  when  he  put  it  into  the  partner¬ 
ship;  he  said  Xo,  he  put  it  into  the  partnership  slightly 
prior  to  that;  W(‘ll,  about  that  time. 

The  Master  then  returned  to  the  witness  the  concluding 
shec'ts  of  tlu‘  Kxhibit  Lonis  D.  Carroll  Xo.  1,  the  personal 
account  of  lands  1).  Caio’oll  fi’om  October  31,  1919,  trans¬ 
ferred  from  the  old  ledger  account,  noting  that  they  show 
December  31,  1919,  an  it  (‘in  of  credit,  without  designation 
or  jiarticnlarization  of  $2,831. Ob,  and  December  31,  1920, 
a  credit  to  him  by  capital  of  $8,859.40. 

1291  The  for(‘going  statement  of  evidence  is  the  sub¬ 
stance  of  all  the  evidence  adduced  before  the  Special 

Master  and  the  (Mnrt,  exce])t  certain  of  the  exhibits  which 
are  not  included  in  this  statement  of  evichmee  but  are  con¬ 
tained  in  th(‘  transcri])t  of  record  and  certain  other  exhibits 
which  the  ])a]*ti(*s  do  not  deem  to  be  material. 

The  ])laintiff  desiring  the  inclusion  in  this  statement  of 
evidence  of  numerous  and  lengthy  verbatim  excer])ts  from 
the  transcript  of  the  testimony  and  the  defendants  object¬ 
ing  thereto,  the  (lef(‘ndants  finallv  yielded  to  the  insistence 
of  the  i)laintiff,  with  the  approval  of  the  Court,  and  the 
same  are  included  herein. 
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After  the  signing  of  tlie  final  decree  herein  and  the  per¬ 
fecting  of  the  appeal  by  the  defendants,  the  attention  of  the 
attorneys  for  tlie  respective  jiarties  was  called  to  what  ap- 
})ears  to  be  an  error  of  accounting  occurring  in  the  financial 
schedules  attached  to  tlie  report  of  the  Siiecial  Master;  that 
is  to  say,  in  Schedule  A,  “Xet  contributions  by  ])laintiif  and 
balance  due  him,”  the  ])laintilT  Moebs  is  debited  with  an 
amount  of  $9,(154.72,  as  an  iiidelitediiess  of  the  plaintiff 
Moebs  on  open  account,  l)nt  in  Schedule  B  “Contributions 
by  the  defendant,”  etc.,  the  said  sum  of  $9,654.72  is  not 
credited  to  the  defendant  11.  1\.  Carroll.  Whereupon  the 
attorney  for  the  ])laiiitilf  under  date  of  December  5,  1925, 
wrote  a  letter  to  the  attorneys  for  the  defendants,  who  re- 
ceived  the  same  on  December  7,  1925,  as  follows: 


“With  reference  to  the  arithmetical  error  in  the  calcula¬ 
tion  of  the  balance  due  from  Harry  Carroll  to  Joseph  J. 
^loebs  that  was  recently  brought  to  our  attention,  von  will 
recall  that  I  immediately  consented  to  a  modification  of  the 
decree  to  correct  this  error.  T  called  to  yonr  attention, 
however,  the  fact  that  the  Supreme  (\inrt  of  the  District 
had  lost  jurisdiction  when  yon  sipierseded  its  decree,  and 
that  1  did  not  see  how  the  matter  conld  be  taken  care  of 
practically  until  the  decree  was  again  before  that  Court, 
either  by  yonr  abandoning  yonr  a])])(‘al  or  by  a 
1292  moditication  if  yon  ])ersist(‘d  in  yonr  apj)eal  upon 
other  grounds,  by  the  A])])ellate  Court,  to  which 
modification  1  would  of  course  consent. 

“I  think  this  matter  shonld  be  covered  by  a  stipulation, 
but  if  for  any  reason  yon  cannot  or  do  not  care  to  stipulate, 
please  accept  this  as  a  formal  notice  that  it  is  unnecessary 
that  yonr  clients  shonld  incur  the  cost  and  ex])enses  of  an 
appeal,  or  subject  my  client  to  the  expense  of  defending  an 
appeal,  if  it  is  prosecuted  merely  for  the  purpose  of  cor¬ 
recting  this  error,  which  in  no  wise  goes  to  the  merits  either 
of  the  special  master’s  findings  or  of  the  decree  from  which 
you  appealed  before  either  of  ns  had  noticed  the  error  in 
question.  The  only  importance  in  the  matter  would  lie  in 
its  hearing  upon  the  question  of  costs  in  the  C’onrt  of  Ap¬ 
peals,  but  I  wish  to  have  the  record  clear  upon  that  point.” 

And  at  the  request  of  counsel  this  statement  of  evidence, 
which  was  submitted  to  the  Court  on  the  30th  day  of  Sep- 
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tember,  1925,  is  accordiiiuly  siiriicd  and  sealed  and  made 
a  part  of  the  record  in  this  cause,  nunc  pro  tunc  this  10th 
dav  of  February,  1926. 

WALTER  1.  :McCOY, 

Chief  Justice. 

Endorsed  on  cover:  District  of  Columbia  Supreme 
Court.  Xo.  4445.  Harry  H.  Carroll  et  al.,  appellants,  vs. 
Josej)h  J.  MocV)s.  Court  of  A])peals,  District  of  Columbia. 
Filed  Feb.  11,  1926.  Henry  AV.  Hodges,  clerk. 
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IN  THE 


Olourt  of  Siotrirt  of  dolombia 

January  Term,  1926. 


No.  4445 


Harry  R.  Carroll  and  Frances  G.  Carroll, 

Appellants, 


vs. 


Joseph  J.  Moebs,  Appellee. 


BRIEF  OF  APPELLEE. 


Statement  of  Facts. 

Appellants’  brief  contains  no  clear  or  full  statement  of 
facts.  In  its  argument  isolated  fragmentary  references 
to  the  record  are  noted,  principally  of  statements  which 
are  favorable  to  appellants’  contention,  many  of  them 
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from  the  testimony  of  the  appellant  Harry  R.  Carroll, 
utterly  discredited  in  the  analysis  of  the  Master.  Many 
other  parts  of  the  record  of  testimony  are  ig’nored.  All 
those  facts  appearing  from  the  record  eyidence  filed  as 
exhibits  in  the  cause  and  upon  which  the  Master  in  his 
report  comments  as  being  the  ones  which  had  such  great 
weight  in  determining  his  conclusions  in  the  case,  are  ig¬ 
nored.  No  one  can  read  the  blaster’s  report  without 
being  made  clearly  to  see  that  the  records  which  were 
gotten  from  the  defendant  were  the  most  ])otential  of 
all  the  eyidence  in  the  Master's  mind  in  deyeloping  his 
conclusioiis :  yet  not  only  are  they  ignored  in  the  brief 
for  appellant,  but  not  a  single  one  is  indexed  to  show 
where  it  can  be  found  in  the  yoluminous  record. 


It  is  of  course  not  only  difficult,  but  impracticable,  in 
this  case  to  m.ake  reference  to  all  of  the  pages  of  the 
record  confirming  the  yarious  statements  of  fact.  The 
hearings  were  at  long  interyals  during  a  period  of  fiye 
years.  The  scope  of  the  eyidence  at  each  hearing,  both 
testimony  and  exhibits,  was  broad.  The  Master’s  final 
examinations  coyered  an  eyen  wider  range  of  points  in 
the  case,  and  were  often  fragmentary,  and  repeatedly 
touching  the  same  points.  The  result  is  that  the  refer¬ 


ences  to  any  single  fact,  or  single  point  of  eyidence, 
would  be  yoluminous,  inyolying  not  only  great  labor  in 
preparation,  but  equal  labor  in  yerifying. 

Not  only,  therefore,  would  the  brief  be  extended  be¬ 
yond  any  reasonable  length  and  be  more  or  less  useless 
in  this  respect;  but  as  matter  of  fact  it  would  be  impos¬ 
sible  to  properly  prepare  it  in  this  respect  within  the 
time  allowed  for  its  preparation.  Moreoyer,  in  his  ex- 
haustiye  report,  the  Master  has  discussed  the  eyidence 
in  great  detail,  and  that  has  been  reviewed  and  considered 


by  the  lower  Court ;  and  in  respect  of  the  matters  leading 
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him  to  discredit  the  testimony  of  the  appellant  Harry 
R.  Carroll,  the  Master  has  given  reference  to  the  pages 
of  the  record  in  detail.  (See  Master’s  Report — Schedules 
Q,  QQ,  QQQ,  R.  193.)  It  was  because  of  the  difficulty 
of  making  any  satisfactory  examination  of  the  fragmen¬ 
tary  record  and  voluminous  records  that  the  Master,  so 
that  he  might  be  certain  of  his  conclusions,  and  so  that 
the  Court’s  review  might  be  facilitated  and  freed  of  the 
labor  imposed  on  the  Master,  followed  the  unusual  course 
of  making  an  analysis  of  the  pleadings,  testimony,  and 
exhibits,  in  which  he  brought  together  on  each  point  in 
the  case  every  particle  of  evidence  on  that  point  in  con¬ 
nection  with  the  particular  parts  of  the  pleadings  as  to 
the  same;  the  analysis  which  the  lower  Court  in  its 
opinion  stated  was  so  helpful  to  it;  the  analysis  which 
covered  1000  pages  and  was  therefore  almost  as  exten¬ 
sive  as  the  1257  pages  of  testimony,  due  to  its  covering 
the  exhibits,  and  pleadings,  and  necessarily  the  frequent 
duplication  of  testimony  bearing  on  more  than  one  point 
in  the  case. 

The  Master,  in  explaining  the  plan  of  his  report,  'Jays: 
(R.  77-78.) 

“While  I  can  have  no  possible  doubt  of  the  con¬ 
clusion  I  have  reached,  that  the  bill  of  complainant 
is  well  founded  on  truth  and  justice  and  well  sup¬ 
ported  by  reason  and  logic,  a  conclusion  I,  as  before 
stated,  resisted  in  the  earlier  stages  because  of  the 
necessity,  in  the  face  of  the  paucity  of  evidence  on 
the  main  issue,  of  satisfying  the  rule  that  plaintiff’s 
case  must  be  made  by  circumstances  and  facts  cor¬ 
roborating  his  own  testimony;  it  was  only  after  an 
exhaustive  study  and  analysis  of  the  documentary 
evidence  produced,  particularly  that  produced  under 
my  own  call  and  examinations  of  the  parties,  as 
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well  as  a  careful  analysis  of  the  pleadings  and  testi¬ 
mony  in  connection  therewith,  that  I  developed  the 
detailed  facts  to  the  point,  in  my  own  mind,  of  over¬ 
whelmingly  and  conclusively  satisfying  the  require¬ 
ments  of  the  rule. 

“To  facilitate,  therefore,  the  Court’s  review  of  the 
case,  free  from  the  labor  caused  and  the  confusion 
injected  by  the  artifices  of  the  defense  with  which  I 
have  had  to  contend,  and  particularly  in  view  of  the 
valuable  interests  at  stake,  I  have  adopted  the  un¬ 
usual  course  of  accompanying  this  report,  with  my 
own  analysis  of  the  pleadings  and  the  evidence,  to 
the  end  that  the  inconsistencies  and  contradictions 
therein,  on  the  part  of  the  defense,  as  well  as  the 
salient  facts  evolved,  may  be  perspicuously  set  forth. 
These  analyses  I  have  made  upon  a  plan  of  segrega¬ 
tion,  and  correlation  to  conform,  each  to  the  others, 
and  to  conform  to  the  subordinate  and  incidental 
questions  and  issues  before  referred  to  as  being 
raised  by  the  defense.***”  (R.  77-78.) 

This  statement  of  facts,  therefore,  will  contain  no  re¬ 
ferences  to  record  pages  generally,  but  will  be  supple¬ 
mented  by  comments  on  the  more  important  questions 
raised  by  the  pleadings,  as  reviewed  by  the  Master,  and 
in  connection  therewith  by  some  of  the  more  striking 
parts  of  the  record  relative  thereto. 

Previous  to  the  year  1913,  the  appellee  (hereinafter 
designated  “plaintiff”),  who  was  a  civil  engineer,  gradu¬ 
ate  of  the  Massachusetts  Institute  of  Technology,  had 
been  engaged  in  building,  on  his  own  account  and  with 
his  own  monies  and  on  his  own  credit,  various  structures, 
apartment  houses  and  others.  On  these  structures  he 
employed  appellant  Harry  R.  Carroll  (hereinafter  desig¬ 
nated  “defendant”),  doing  business  under  the  trade  name 
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of  the  Carroll  Electric  Company,  to  do  the  electrical 
work.  There  was  no  specific  contract  on  each  and  every 
building,  but  a  general  course  of  dealing,  under  which 
the  said  defendant  did  this  work  for  cost  of  material 
plus  a  profit  supposed  to  be,  and  actually  approximating, 
15  per  cent  of  such  cost.  Not  only  were  the  business 
relations  of  plaintiff  and  defendant  thus  conducted  in¬ 
formally,  but  their  personal  relations  by  this  constant 
contact  became  very  friendly  and  close. 

In  this  situation,  in  the  year  1912,  Mrs.  Frances  G. 
Carroll,  wife  of  defendant,  arrived  at  the  age  of  21  years 
and  received,  under  the  wills  of  her  grandparents,  cer¬ 
tain  monies  theretofore  held  by  the  trustees  under  those 
wills  and  by  her  guardians,  amounting  to  $10,000  or 
$11,000.  (R.  787.)  Immediately  thereafter,  the  defend¬ 
ant  informed  the  plaintiff  of  this  fact,  (plaintiff  states 
he  was  told  it  was  about  $20,000),  and  proposed  to  the 
plaintiff,  and  it  was  agreed,  that  they  should  engage  to¬ 
gether  in  some  speculative  building  enterprises,  the  same 
to  be  financed  by  the  defendant,  who  would  secure 
the  loan  of  Mrs.  Carroirs  money  for  the  purpose,  at  6  per 
cent  interest,  and  by  the  procurement  of  building  loans, 
Mrs.  Carroll  to  take  title  as  security  for  her  loans,  plain¬ 
tiff  to  construct  the  buildings,  and  profits  on  the  specu¬ 
lations  to  be  equally  divided  between  plaintiff  and  defend¬ 
ant. 

Comment, 

The  defendant  claims  that  plaintiff  approached  him 
with  his  proposal,  stating  that  plaintiff  gave  as  his  reason 
that  his  building  forces  were  idle  and  he  wished  to  keep 
them  employed. 

The  Master  believed  the  plaintiff’s  testimony  on  this 
point,  not  only  because  of  the  admission  of  defendant 
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that  plaintiff  had  never  suggested  that  he,  defendant,  or 
Mrs.  Carroll,  should  assist  him,  plaintiff,  in  financing  any 
of  his,  plaintiff’s,  own  building  enterprises;  not  only  be¬ 
cause  of  the  uncontradicted  evidence  of  plaintiff  that  he 
employed  laborers  and  contractors  only  as  he  needed 
them,  as  is  customary  in  the  trade,  a  fact  of  which  de¬ 
fendant  was  aware  because  of  his  own  contracting  acti¬ 
vities  on  plaintiff’s  building  operations;  not  only  because 
l)laintiff’s  oi)erations  were  large  and  compared  with  them 
the  first  joint  operation  was  trifling;  but  because  the 
evidence  given  by  the  plaintiff,  corroborated  by  the  ledger 
sheets  of  the  Carroll  Electric  Company  (Exhibit  Car- 
roll  Xo.  124)  for  electrical  work  on  plaintiff’s  buildings, 
ultimately  obtained  by  the  ^Master  from  the  defendant’s 
desk,  showed  that  at  the  time  this  agreement  was  made 
plaintiff  was  actually  engaged  in  large  building  opera¬ 
tions,  the  apartment  houses  at  16th  and  Columbia  Road 
and  15th  and  Girard,  and  could  not  therefore  be  in  need 
of  finding  employment  for  building  contractors  and 
laborers.  (K.  414,  517,  518,  522-523,  827.) 


The  first  joint  operation  of  plaintiff  and  defendant 
under  this  agreement  was  1514  S  Street  N.  W.,  a  small 
building  with  three  apartments.  Mrs.  Carroll  paid 
Rawlings  the  money  for  the  purchase  of  the  lot  $1,750, 
January  17,  1913,  and  took  title,  and  a  building  loan  of 
85,000  was  procured  from  Frank  T,  Rawlings  &  Co., 
which,  less  usual  charges,  was  disbursed  to  plaintiff  as 
the  building  progressed,  and  the  trust  for  same  was 
executed  by  defendant  and  Mrs.  Carroll.  The  building 
was  constructed  by  plaintiff,  who  let  all  the  contracts, 
employed  all  labor,  and  supervised  construction.  The 
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cost  of  the  building  to  the  plaintiff,  exclusive  of  electrical 
work,  w’as  $5,558.88,  and  the  excess  over  and  above  the 
net  proceeds  of  the  building  loan  ($4,785.20)  was  paid 
by  plaintiff,  amounting  to  S773.68.  The  building  was 
commenced  about  January  20,  1913,  and  completed  about 
May  1,  1913.  It  was  immediately  put  under  rental  by  the 
defendant,  either  directly  or  through  agents,  and  the 
rents  were  always  thereafter  received  either  by  the  de¬ 
fendant  or  Mrs.  Carroll,  and  the  net  proceeds  of  the 
same  form  part  of  the  charge  against  Mrs.  Carroll  by 
the  Master  upon  the  accounting  taken  from  Mrs.  Car- 
roll’s  book  of  account  and  other  sources.  (R.  354,  355, 
356,  526-7,  569,  575,  587,  605,  682,  690,  789,  792-3,  837.) 

The  plaintiff  submitted  to  defendant  an  itemized  state¬ 
ment  of  co.st  (produced  by  defendant).  Nothing  was 
done,  however,  with  respect  to  the  payment  of  the  bal¬ 
ance  due  to  plaintiff,  or  the  crediting  of  the  same  on 
the  account  of  the  plaintiff  on  the  books  of  the  Carroll 
Electric  Company,  at  this  time.  On  the  contrary,  on 
December  31,  1913,  an  item  of  $141.68  not  appearing  in 
plaintiff’s  bill,  being  the  charge  of  Carroll  Electric  Com¬ 
pany,  for  electrical  work,  later  included  in  the  T  Street 
bill,  was  debited  in  plaintiff’s  ledger  account  on  the  books 
of  the  Carroll  Electric  Company.  (R.  423,  Original 
following  286  Print;  Record  print  526,  710.) 

The  second  joint  operation  of  plaintiff  and  defendant 
was  1736-1788  T  Street,  a  small  building  with  six  apart¬ 
ments.  Mrs.  Carroll  paid  Rawlings  the  money  for  the 
purchase  of  the  lots  $2,633.96,  June  4,  1913,  and  took 
title,  and  a  building  loan  of  $11,000  was  procured  from 
Frank  T.  Rawlings  &  Co.,  which,  less  usual  charges,  was 
disbursed  to  plaintiff  as  the  building  progressed,  and  the 
trust  for  the  same  was  executed  by  defendant  and  Mrs. 
Carroll.  The  building  was  constructed  by  plaintiff,  who 
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let  all  the  contracts,  employed  all  the  labor,  and  super¬ 
vised  construction.  The  cost  of  the  buildings,  including 
the  $141.68  for  electrical  work  on  S  Street  was  $12,733.- 
25,  and  the  excess  over  and  above  the  net  proceeds  of 
the  building  loan  ($10,567.05)  was  paid  by  plaintiff,  or, 
as  to  the  electrical  work  $427.34,  charged  to  him  on  the 
Carroll  Electric  Company  books,  and  amounted  to 
$2,166.20.  The  building  was  commenced  about  July  16, 
1913,  and  completed  about  January  15,  1914.  It  was 
immediately  put  under  rental  by  the  defendants,  either 
directly  or  through  agents  and  the  rents  were  always 
thereafter  received  either  by  the  defendant  or  Mrs. 
Carroll,  and  the  net  proceeds  of  the  same  form  a  part 
of  the  charge  against  Mrs.  Carroll  by  the  Master  upon 
the  accounting  taken  from  Mrs.  Carroll’s  book  of  ac¬ 
count  and  other  sources.  (R.  354,  355,  357,  532-3,  570, 
590,  682,  690,  789-90,  793,  798,  801,  838.) 

The  plaintiff  submitted  to  defendant  an  itemized 
statement  of  cost  (produced  by  defendant).  Nothing 
was  done,  however,  with  respect  to  the  payment  of  the 
balance  due  to  plaintiff,  or  the  crediting  of  the  same  on 
the  account  of  plaintiff  on  the  books  of  the  Carroll 
Electric  Company,  at  this  time.  On  the  contary  he 
was  debited  in  his  ledger  account  on  the  Carroll  Elec¬ 
tric  Company  books,  December  31,  1913,  with  an  item 
of  $285.66,  the  charge  for  electrical  work  on  plaintiff’s 
bill,  together  with  the  item  of  $141.68  for  electrical 
work  on  S  Street,  heretofore  referred  to,  and  also  in¬ 
cluded  in  plaintiff’s  bill,  the  two  amounting  to  $427.34. 
(R.  423  Original,  following  286  of  print;  Record  print 
532,  710.) 

The  next  joint  operations  of  plaintiff  and  defendant 
were  1215  10th  Street  and  1318  Q  Street,  small  build¬ 
ings  of  eight  apartments  and  three  apartments,  re- 
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spectively,  with  garages  in  the  rear  to  accommodate 
tenants.  Mrs.  Carroll  personally  advanced  no  money  for 
the  initial  purchase  of  either  property.  She  was  not 
to  advance  any  for  the  10th  Street  property,  and  it  was 
agreed  that  she  should  not,  therefore,  take  title  to  that. 
The  deposit  of  $50  on  the  purchase  of  the  10th  Street 
lot  was  paid  equally  by  plaintiff  and  defendant.  The 
balance  of  the  purchase  price,  $1,984.18,  was  paid  by 
the  Carroll  Electric  Company,  and  charged  to  the  de¬ 
fendant  in  a  special  account  on  that  Company’s  books. 
To  cover  this  defendant  procured  plaintiff  to  make  a 
note  for  the  gross  amount  of  the  Title  Company  settle¬ 
ment,  $2,055.55,  which  was  endorsed  by  the  defendant, 
and  was  carried  as  a  collection  in  the  collection  account 
of  the  Carroll  Electric  Company,  with  the  Franklin 
National  Bank,  renewed  from  time  to  time,  and  finally 
in  October,  1915,  after  the  credit  to  defendant  of  the 
excess  and  interest  accretions,  the  defendant  was 
charged  with  the  amount  of  the  net  purchase  cost 
charge  of  $1,984.18,  in  his  personal  drawing  account 
with  the  Carroll  Electric  Company.  The  deposit  on  the 
Q  Street  lot,  $100,  was  paid  by  plaintiff,  w’ho  took  the 
contract  in  the  name  of  Mrs.  Carroll.  The  balance  of 
the  purchase  price  $1,211.65  was  paid  by  the  defendant. 
Of  this  latter  sum  $406.65  was  drawn  by  him  from  the 
funds  of  the  Carroll  Electric  Company  and  charged  to 
him  in  his  drawing  account.  (R.  677,  678,  789,  834,  841, 
914,  738,  636,  630.) 

The  initial  deposit  on  the  10th  Street  purchase  was 
made  January  23,  1915,  and  the  contract  dated  that  day; 
the  initial  deposit  on  the  Q  Street  lot  was  made  January 
26,  1915,  and  the  contract  dated  that  day.  After  these 
contracts  w'ere  made  efforts  were  made  to  procure 
building  loans  on  each  of  the  properties,  $15,000  on  the 
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10th  Street  lots  from  the  Washington  Permanent 
Building  Association,  and  S6,000  on  the  Q  Street  lot 
through  Messrs.  Barnard  and  Johnson.  The  latter  loan 
was  procured  and  made  available  February  8,  1915,  but 
the  Building  Association  declined  to  make  loan  on  the 
10th  Street  property  with  title  in  defendant  and  plain¬ 
tiff,  because  of  a  judgment  then  of  record  against  each 
in  pending  litigation.  Mrs.  Carroll  was  then  asked  to 
take  title  to  the  10th  Street  property  and  agreed  to  do 
so.  The  loan  was  arranged  on  that  basis  and  title  was 
taken  by  her.  Title  was  also  taken  by  her  to  Q  Street, 
but  the  defendant  declined  to  join  in  her  deed  of  trust 
for  the  loan,  and  defendant  concluded  to  finance  the 
building  of  Q  Street  without  a  loan,  no  doubt  for  a 
reason  which  will  later  api)ear,  that  is  by  offsetting  the 
indebtedness  of  plaintiff  to  the  Carroll  Electric  Com¬ 
pany,  on  large  operations  he  had  just  completed  and  was 
conducting,  the  apartment  houses  at  15th  and  N  Streets 
and  18th  and  K  Streets.  (R.  677,  826,  838-9,  886,  675-6, 
827.) 

The  Title  Company  settlements  were  made,  on  10th 
Street  February  26,  1915,  and  on  Q  Street  March  8,  1915. 
The  construction  work  was  begun  on  10th  Street  about 
March  3,  1915,  and  on  Q  Street  about  March  10,  1915. 
The  work  on  both  was  supervised  by  plaintiff,  who  let 
all  contracts,  save  one  or  two  let  by  defendant  on  Q 
Street  (Muddiman  and  Tholl),  and  employed  all  labor. 
The  loan  on  10th  Street  was  disbursed  to  plaintiff  by  the 
Building  Association.  On  Q  Street  the  defendant  paid 
to  plaintiff  $2,000,  in  two  equal  payments  of  SIOOO  each, 
June  1  and  June  8,  1915,  the  second  of  which  he  drew 
from  the  funds  of  the  Carroll  Electric  Company  and  had 
charged  to  him  on  his  drawing  account.  The  Q  Street 
property  was  finished  about  June  12,  1915,  the  10th 
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street  property  was  finished  about  August  1,  1915. 
(R.  572,  575,  576,  571,  366,  685,  537,  737.) 

Coincident  with  the  Title  Company  settlement  of  the 
purchase  of  the  10th  Street  lot,  and  before  the  settle¬ 
ment  of  the  Q  Street  lot,  and  after  defendant  had  aband¬ 
oned  the  Q  Street  loan,  the  Carroll  Electric  Com¬ 
pany,  February  25,  1915,  rendered  to  plaintiff  a  bill  of 
his  indebtedness  to  the  Carroll  Electric  Company,  show¬ 
ing  a  net  indebtedness  of  $6,213.23  for  electrical  w^ork 
on  his  own  operations.  (R.  438  Orig.  following  286 
Print.)  After  the  operations  were  well  under  way  on 
both  buildings,  on  April  1,  1915,  the  defendant  wrote 
to  plaintiff,  again  enclosing  statement  of  account,  which 
by  then  had  by  a  small  addition  risen  to  $6,286.25. 
(R.  Orig.  425,  426,  following  286  Print.)  In  this  letter 
he  stated  he  had  made  notes  for  plaintiff’s  excess  ex¬ 
penditures,  on  S  $558.88,  and  on  T  Street  $1,733.25, 
which  Mrs.  Carroll  would  sign,  and  which  defendant  had 
had  applied  to  plaintiff’s  account,  leaving  a  balance  of 
83,994.12,  which  he  hoped  plaintiff  would  in  some  way 
arrange  to  liquidate  at  his  earliest  convenience.  The 
notes  bore  on  their  faces  (R.  Orig.  427,  following  286 
Print)  statements  that  they  w’ere  the  balances  due  on 
the  respective  properties,  and  were  unsigned.  The  led¬ 
ger  account  of  plaintiff  on  the  Carroll  Electric  Company 
books  shows  they  had  not  been  credited.  (R.  423-4 
Original  following  286  Print;  710  Print.)  The  plaintiff 
refused  to  sign  the  notes,  because  they  did  not  represent 
the  correct  balances,  $773.68  and  $2166.20,  no  credit 
having  been  given  to  the  plaintiff  for  the  deductions 
for  loan  charges  shown  on  Rawlings  statements  always 
in  possession  of  defendant,  testified  from  by  him,  and 
produced  by  him  on  the  Master’s  call.  (R.  420-1,  429, 
437,  441,  480-1,  532,  687-8,  690.) 
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The  plaintiff  rendered  his  statement  of  cost  of  Q  Street 
to  the  defendant  August  6,  1915,  approximately  two 
months  after  the  building  had  been  completed  and  traded 
to  Warwick.  This  was  produced  by  the  defendant.  It 
shows  the  itemized  cost,  including  the  $100  deposit  on 
the  lot,  (except  the  electrical  work  $271.50),  the  credit  of 
the  two  payments  by  defendant,  and  a  balance  of 
$3,919.22  due  plaintiff.  (R.  537-8.)  If  the  $647.75  loan 
expenses  not  credited  to  plaintiff  be  added  to  this,  it  will 
be  seen  that  the  balance  due  by  plaintiff  April  1,  1915, 
was  thus  more  than  cancelled,  leaving  the  defendant  in¬ 
debted  to  plaintiff,  and  the  cost  of  construction,  over  and 
above  defendant’s  payments  of  $2,000,  was  financed  by 
Harry  Carroll  crediting  Moebs  on  his  general  indebted¬ 
ness  for  electrical  work.  The  Master  points  out  from 
plaintiff’s  ledger  account  that  including  charges  against 
plaintiff  between  April  1,  1915,  and  June  15,  1915, 
the  plaintiff’s  credit  by  his  Q  Street  bill  would  leave 
a  balance  of  nearly  $600  in  his  favor  as  of  the  date  of 
completion  of  the  building,  June  12,  1915,  not  con¬ 
sidering  the  charge  of  $150  inserted  in  plaintiff’s 
ledger  account  (as  of  June  30,  1914)  after  suit  w’as 
filed  May  31,  1916,  (R.  Original  423-7,  following 

Print  286;  Record  Print  480-91.)  Thus  the  de¬ 
fendant  did  largely  finance  the  building  with  monies 
due  by  plaintiff  to  the  Carroll  Electric  Company  as  he 
had  intended,  and  as  he  stated  he  would  in  his  letter  of 
March  25,  1915,  to  Mrs.  Carroll  (R.  633-4.) 

Comment. 

The  defendant  claimed  that  the  Q  Street  property 
was  built  by  plaintiff  for  Mrs.  Carroll  on  cost  plus  a 
builder’s  commission.  In  his  answ’er,  adopted  by  Mrs. 
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Carroll  in  her  answer,  and  in  his  answers  to  interroga¬ 
tories,  and  as  well  in  Mrs.  Carroll’s  answers  to  inter¬ 
rogatories,  it  was  stated  that  the  plaintiff  agreed  to 
build  the  apartment  for  $5000,  making  with  the  cost 
of  the  lot  $1,300,  a  total  of  $6,300,  for  which  Mrs.  Car- 
roll  furnished  before  the  Tot  was  bought  $3,000  in  real 
estate  notes,  $2,500  in  bonds  and  $800  in  cash.  The  de¬ 
fendant’s  cross-examination  developed  that  the  $3,000 
in  notes  were  poor  securities,  on  which  nothing  was  ever 
paid  before  suit  was  brought;  that  the  $2,500  note  was 
in  part  paid  by  sale  under  foreclosure  about  the  time 
suit  was  brought  in  May,  1916,  having  in  the  meantime 
been  deposited  with  the  Surety  Company  as  security  for 
the  defendant’s  bond  on  appeal  in  the  Parry  suit;  that 
no  payments  were  made  on  the  $500  note  until  after  suit 
was  brought;  that  the  $2,500  of  bonds  were  worthless; 
that  the  $800  was  retained  by  defendant  in  a  tin  box  for 
nearly  a  year  before  his  payment  on  Q  Street  June  1, 
1915;  that  the  monies  which  defendant  claimed  he  owed 
Mrs.  Carroll,  and  out  of  which  he  financed  Q 
Street,  (when  defendant’s  cross-examination  developed 
the  above  named  securities  of  Mrs.  Carroll  were  never 
available  and  defendant  then  shifted  from  the  claim  set 
up  in  his  answer)  were  rent  moneys  of  the  properties  in 
suit  which  she  had  used  for  family  and  household  neces¬ 
sities;  that  defendant  never  placed  those  securities  with 
the  Carroll  Electric  Company  as  security  for  moneys 
borrowed  to  finance  Q  Street,  as  stated  by  him  when 
he  a  second  time  shifted  his  defense  due  to  develop¬ 
ments  on  cross-examination ;  so  that  in  the  end,  as 
shown  by  defendant’s  drawing  account  and  the  evidence 
above  shown  by  the  record,  outside  of  the  $800  kept  in 
the  tin  box,  the  building  and  the  lot  were  paid  for  entirely 
by  the  defendant  out  of  his  own  moneys,  or  with  moneys 
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withdrawn  from  the  Carroll  Electric  Company  funds  by 
the  defendant  on  his  personal  account,  and  by  setting  off 
the  moneys  advanced  by  plaintiff  against  his  indebtedness 
to  the  Carroll  Electric  Company  (R.  617)  in  accordance 
with  the  arrangement  between  plaintiff  and  defendant  by 
which  defendant  was  to  finance  the  improvements  which 
plaintiff  was  to  construct. 

As  to  the  alleged  builder’s  commission  which  defend¬ 
ant  stated  he  was  to  pay  plaintiff  on  this  building,  it 
does  not  appear  that  after  the  plaintiff’s  statement  of 
cost  was  received  by  defendant  August  6.  1915,  in  form 
the  same  as  the  S  and  T  Street  statements,  without  any 
reference  to  a  builder’s  commission  on  it,  at  any  time 
up  to  the  bringing  of  suit  the  subject  of  a  builder’s 
commission  was  ever  mentioned  between  plaintiff  and 
defendant.  On  the  contrary  the  alleged  suspense  account 
submitted  by  defendant  (R.  351)  purports  to  credit  plain¬ 
tiff  only  the  balance  of  $3,919.22  shown  by  his  state¬ 
ment  of  cost.  Moreover,  the  Master  in  examining  the  de¬ 
fendant  very  pointedly  inquired  of  the  defendant  on  the 
statement  of  his  answer  that  the  only  thing  discussed 
at  the  last  conference  before  suit  in  May,  1916,  was  the 
builder’s  commission  on  12th  Street,  and  though  de¬ 
fendant  then  undertook  to  say  it  also  covered  the  buil¬ 
der’s  commission  on  Q  Street,  he  could  not  explain  his 
answer  and  admitted  that  it  had  never  been  mentioned 
between  them  in  the  long  interim  between  that  date 
and  August  6,  1915,  while  the  12th  Street  construction 
was  under  way. 

Likewise,  the  defendant,  on  cross-examination,  and 
on  examination  by  the  Master,  was  compelled  to  admit 
that  the  $5,000  for  which  he  claimed  plaintiff  agreed 
to  build  the  S  Street  apartment  was  but  a  rough  prelimi- 
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nary  estimate ;  that  he  knew  each  of  the  T  Street  apart¬ 
ments  would  cost  and  had  cost  more,  to  account  for  the 
increase  in  the  building  loan  from  $5,000  to  $5,500  each; 
that  he  knew  the  Q  Street  apartment  was  a  duplication 
of  a  T  Street  apartment,  with  more  expensive  finishing 
and  the  addition  of  a  garage,  though  he  claimed  plain¬ 
tiff  also  agreed  to  build  Q  Street  for  $5,000. 

While  the  defendant  admitted  that  when  he  and  plain¬ 
tiff  were  considering  the  Q  Street  lot,  it  was  agreed  the 
transaction  should  be  of  the  same  character  as  the  S  and 
T  Street  transactions,  he  again  says  that  plaintiff  ap¬ 
proached  him  and  urged  him  to  enter  into  it  because 
plaintiff’s  construction  forces  were  not  busy,  though 
plaintiff  was  then  engaged  in  a  large  building  operation 
at  18th  and  K  Streets.  (R.  827.)  He  admitted  his 
agreement  to  continue  and  build  an  apartment  like  the 
S  Street  one,  but  claimed  that  Mrs.  Carroll  would  no  lon¬ 
ger  be  a  party  to  the  transactions  and  he  so  told  plain¬ 
tiff  who  then  agreed  to  build  on  a  commission.  In  proof  of 
this  he  produced  the  carbon  duplicate  of  the  original 
contracts,  dated  January  26,  1915,  called  attention  to 
the  fact  that  plaintiff’s  name  was  stricken  out  and  Mrs. 
Carroll’s  inserted,  and  testified  plaintiff,  who  had  put 
up  the  deposit  of  SlOO  on  the  lot,  said,  “Well,  if  that  is 
the  case,  I  am  out  of  it.  Give  me  back  my  $100,”  and 
plaintiff  then  “took  a  pen  and  ink  and  scratched  out  his 
name  on  the  receipt,  wrote  Frances  G.  Carroll’s  name  on 
it,  and  handed  me  the  receipt;’’  that  this  was  the  day 
following  his  request  to  plaintiff  to  put  up  the  deposit, 
January  25,  1915,  and  when  plaintiff  brought  to  him  a 
receipt  from  Shannon  &  Luchs’  office  in  his,  plaintiff’s 
name.  (R.  Orig.  436,  following  286  Print;  Print  613-14.) 

In  rebuttal  plaintiff  put  on  the  stand  John  D.  Grady, 
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salesman  for  Shannon  &  Luchs,  who  produced  the  du¬ 
plicate  original  contract,  taken  from  Shannon  &  Luchs’ 
file,  which  had  the  same  erasure  and  insertion  in  it,  and 
testified  that  the  original  and  carbon  were  made  out  in 
the  office  of  Shannon  &  Luchs  in  plaintiff’s  name,  and 
taken  by  him  to  plaintiff’s  office,  and  plaintiff  then  and 
there  scratched  out  his  name  and  inserted  Frances  G. 
Carroll.  He  also  testified  at  the  same  time  plaintiff 
signed  on  the  original  which  witness  produced  (not 
shown  on  the  carbon  kept  by  plaintiff)  “Accepted  by 
Frances  G.  Carroll,  by  Jos.  J.  Moebs.”  (R.  Orig.  437,  fol¬ 
lowing  286  Print;  R.  Print  674-5.) 

The  defendant  likewise  testified  on  cross-examination 
that  there  was  no  attempt  to  put  a  building  loan  on  this 
property,  his  pleading  alleging  that  Mrs.  Carroll  desired 
this  to  be  an  income-producing  property  for  her,  free 
from  any  lien.  Plaintiff  produced  Ralph  P.  Barnard,  who 
testified  plaintiff  applied  to  him  for  a  loan  of  $6,000,  and 
showed  to  him  the  T  Street  property  as  an  indication 
of  the  structure;  that  he,  witness,  procured  the  funds 
from  a  client  and  had  them  available  February  8,  1915; 
that  after  that  plaintiff  and  defendant  and  Mrs.  Carroll 
came  to  his  office  to  execute  papers,  but  defendant 
would  not  sign  the  trust  and  he  Barnard  would  not 
otherwise  consummate  the  transaction.  (R.  675-7.) 
Although  defendant  repeatedly  fixed  the  date  of  his  ad¬ 
vising  plaintiff  Mrs.  Carroll  would  not  go  ahead  and  the 
change  to  an  agreement  by  plaintiff  to  build  for  her  on  a 
commission  as  January  26  or  27,  he  attempted  to  quali¬ 
fy,  after  the  production  of  this  evidence,  by  saying  it 
was  when  they  left  Barnard’s  office,  then  again  perhaps 
at  some  time  later,  but  his  statements  were  vague  and 
general,  and  he  never  could  explain  why  the  loan  was  to 
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be  put  on  just  as  it  had  been  in  the  other  transactions 
if  this  property  was  to  be  built  for  Mrs.  Carroll,  with 
her  funds,  and  as  an  income  producing  property  free 
from  any  lien,  although  the  Master  pressed  him  strongly 
on  this  point.  Neither  could  he  explain  why,  if  this  was 
all  so  understood  and  arranged,  he  said  to  Mrs.  Carroll, 
in  his  letter  of  March  25,  1915,  long  after  the  building 
w’as  under  w’ay,  “No  trust  will  be  required  here  as  I 
understand  from  ivhat  you  said  this  mornmg  that  you 
wanted  to  have  this  clear  to  be  used  as  an  income  in 
case  anything  should  happen  to  me.”  (R.  633-4.)  And 
it  was  on  the  margin  of  this  letter  that  he  later  placed 
the  calculation  of  income.  (R.  635.) 


The  plaintiff  rendered  his  statement  of  cost  of  10th 
Street,  amounting  to  $1,260.68  in  excess  of  the  building 
loan,  including  electrical  work.  This  was  submitted 
some  time  after  completion,  after  request  of  defendant 
October  28,  1915.  Settlement  on  this  account  was 
never  made.  One-half  of  this  excess  (or  $630.34)  was 
claimed  to  have  been  credited  to  plaintiff  in  the  alleged 
suspense  account,  so  severely  criticised  by  the  Master. 
(R.  549,  351.) 


Comment 


The  letters  calling  for  this  statement,  together  with 
the  defendant’s  admission  as  to  seeing  certain  card 
accounts  of  plaintiff  (payroll  cards)  singularly  dis¬ 
proved  one  of  the  defendant’s  contentions, — viz.  that 
plaintiff  never  submitted  vouchers  wdth  his  state¬ 
ments  of  cost,  and  yet  these  are  the  very  things  de- 
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fendant  requested  as  to  10th  Street.  (R.  689-690,  865.) 

The  defendant  admits  the  S,  T  and  10th  Street  trans¬ 
actions  were  partnership  transactions  as  claimed  in  the 
bill,  but  though  all  the  facts  earmark  the  Q  Street  trans¬ 
action  as  of  the  same  character,  he  denies  that  it  was  and 
attempts  to  show  it  of  a  different  character  by  making 
assertions  and  claims  which  are  wholly  disproven,  and 
as  well  demonstrated  not  to  have  been  put  forward  in 
good  faith.  Why?  Because  Q  Street  was  traded  in  for 
12th  on  another  transaction  earmarked  bv  the  trade  as 
well  as  by  other  facts  as  a  partnership  venture. 

As  to  the  trade  by  Mrs.  Carroll  of  Q  for  12th,  claimed 
by  defendant  to  have  been  on  the  basis  of  $500  over  cost 
to  Mrs.  Carroll,  defendant  could  not  explain,  on  exami¬ 
nation  by  the  Master,  why,  if  this  was  to  be  an  income 
producing  property  to  Mrs.  Carroll,  she  gave  it  up  for 
$500,  never  paid  to  her,  never  evidenced  even  by  any 
note,  and  which  Mrs.  Carroll  testified  was  to  be  paid  to 
her  after  this  litigation  was  over,  everything  settled. 

The  defendant  in  addition  to  other  failures  of  his  to 
substantiate  his  statements  by  record  could  not  tell  why 
his  account  with  Mrs.  Carroll  failed  to  charge  her  with 
the  moneys  expended  on  Q  Street.  (R.  849-855,  855-6, 
914-16.) 


According  to  the  defendant’s  testimony  the  negotia¬ 
tions  for  the  acquirement  of  the  12th  Street  property 
began  while  the  Q  Street  building  was  under  construc¬ 
tion.  The  Q  Street  property  and  $8,000  were  given  for 
the  12th  Street  property  subject  to  a  trust  indebtedness 
of  $20,000.  The  plaintiff  was  consulted  about  the  trade 
and  advised  it  be  made.  And  in  these  conferences  about 
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the  trade  the  remodelling  of  the  12th  Street  property 
for  use  by  the  Carroll  Electric  Company  as  a  place  of 
business  was  discussed.  (R.  667-8.)  The  contract  was 
made  by  the  defendant  individually  with  Warwick,  June 
10-11,  1915,  just  as  Q  Street  was  about  finished.  (R. 
Orig.  434-5,  following  286  Print.)  Mrs.  Carroll  conveyed 
Q  Street  to  Warwick,  and  he  conveyed  12th  Street  to 
her  (R.  838-9.)  The  $8,000  cash  was  paid  by  the  de¬ 
fendant  from  funds  of  the  Carroll  Electric  Company, 
given  to  him  and  charged  to  him  personally  on  his  draw¬ 
ing  account  with  that  Company.  (R.  737,  834.)  The 
settlement  was  made  June  24,  1915,  and  the  deeds  re¬ 
corded  that  date.  (R.  791,  834,  839.)  The  property 
had  old  residences  on  the  front,  with  an  ell  connecting 
one  with  a  warehouse  in  the  rear.  Shortly  after  the  work 
of  remodelling  began,  about  the  middle  of  July,  1915, 
according  to  the  job  ledger  account  kept  by  the  Carroll 
Electric  Company  of  cost  (except  expense  and  electri¬ 
cal  work)  and  the  job  ledger  account  of  electrical  work 
(R.  718,  724)  and  defendant’s  letter.  (R.  687.) 

When  the  remodelling  of  this  property  was  first  con¬ 
sidered,  it  was  determined  to  wreck  and  rebuild  the  front 
building  and  ell  on  the  plan  as  they  stood;  but  before 
the  wrecking  was  completed  it  was  determined  to  build 
the  new  building  to  cover  the  entire  front  of  the  lot  di¬ 
viding  it  into  two  stores,  one,  the  north  half,  to  have 
no  connection  with  the  remaining  half  or  the  rear  build¬ 
ing,  and  the  other,  the  south  half,  to  connect  with  the 
rear  building  and  also  with  the  upper  floors  by  a  stair¬ 
way  in  the  southwest  corner;  the  north  store  to  be 
rented  out  at  an  estimated  rental  of  $1,800,  and  the 
remainder  of  the  buildings  to  be  occupied  by  the  Car- 
roll  Electric  Company  at  a  rental  of  $3,500.  Before  the 
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plans  were  filed  with  the  building  inspector,  a  further 
change  was  made  eliminating  the  partition  between  the 
two  stores  from  front  to  rear  and  substituting  columns, 
and  after  plans  were  filed,  another  eliminating  columns 
and  substituting  cross  beams  to  bear  the  weight  of  the 
upper  floors.  This  plan  also  contemplated  a  stairway  in 
the  middle  of  the  back  wall  of  the  entire  store,  which 
was  later  moved  over  to  join  the  one  in  the  south w'est 
on  the  final  plans.  These  later  alterations  were  due  to 
a  change  in  the  arrangement  for  the  use  of  the  property, 
which  was  that  it  should  be  used  by  the  Carroll  Electric 
Company  in  its  entirety.  The  wrecking  of  the  old  build¬ 
ing  was  completed  about  October  15,  1915,  when  the 
erection  of  the  new  building  was  begun.  The  building 
was  completed  the  first  week  of  March,  1916,  and  the 
business  of  the  Carroll  Electric  Company  was  moved  in 
by  March  16,  1916.  Some  of  the  contracting  was  done 
by  plaintiff,  as  on  the  other  properties,  and  paid  for  by 
him,  principally  the  general  construction.  On  this  build¬ 
ing  defendant  insisted  upon  some  of  the  work  being  let 
to  customers  of  his,  and  he  let  some  of  the  contracts, 
principally  for  heating  plant,  finishing  and  interior  work, 
though  the  construction  was  supervised  generally  by 
plaintiff.  (R.  547-8,  552,  553,  555-6,  563-5,  567-8,  625-6, 
687,  703-6,  785,  909-11.) 

Some  time  after  the  12th  Street  building  was  com¬ 
pleted,  that  is  on  April  20,  1916,  the  plaintiff  rendered 
to  defendant  his  statement  of  cost,  amounting  to  $8,247.- 
12,  on  account  of  which  defendant  had  paid  to  him  $2,300. 
Shortly  thereafter  there  was  a  conference  between  plain¬ 
tiff  and  defendant  for  the  balancing  of  accounts.  This 
balancing  according  to  plaintiff’s  statement  and  defend¬ 
ant’s  admission  showed  defendant  indebted  to  plaintiff 
on  account  of  construction  of  all  the  buildings,  less  plain- 
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tiff’s  indebtedness  in  the  books  of  the  Carroll  Electric 
Company,  in  a  sum  in  excess  of  $2,000,  and  on  that  basis 
did  not  take  into  consideration  any  rents  of  the  S,  T  and 
10th  Street  properties,  which  were  then  considerable. 
The  balance  is  the  balance  attempted  to  be  shown  by  the 
defendant  in  his  so-called  suspense  account  (R.  351)  as 
$2,556.06,  and  which  eliminating  the  item  of  $150  at¬ 
tempted  to  be  added  to  plaintiff’s  ledger  account,  would 
be  $2,706.06;  but,  as  shown  by  plaintiff’s  ledger  account 
and  the  so-called  suspense  account,  is  a  balance  struck 
after  June  30,  1916,  when  plaintiff’s  ledger  account  was 
closed,  and  after  the  item  of  $150  was  added  July  20, 
1916,  all  after  this  suit  was  filed  (May  31,  1916)  as 
demonstrated  by  the  Master  from  said  accounts.  (R.  351, 
543,  545-7,  549-50,  639-40,  641-3,  710-12,  869-872.) 

The  remainder  of  the  expense  of  construction,  $8,358.- 
00,  was  financed  by  the  defendant  out  of  moneys  of  the 
Carroll  Electric  Company.  These  monies  were  not 
charged  up  to  defendant  in  his  personal  drawing  ac¬ 
count  with  that  Company,  as  had  the  $8,000  cash  paid  in 
June,  1915,  and  the  $500  for  the  first  six  months’  inter¬ 
est  on  the  trust  in  October,  1915;  the  reason  being,  no 
doubt,  that  the  entire  cost  had  not  been  determined  when 
the  defendant  first  denied  plaintiff’s  interest  in  this 
property  and  suit  followed  April-May,  1916.  The  Car- 
roll  Electric  Company  ledger  sheets  showing  expendi¬ 
tures  on  this  property  were,  as  the  Master  pointed  out, 
and  as  admitted  by  defendant,  but  job  accounts  on  blue 
paper,  that  is  temporary  accounts  against  the  property, 
so  kept  in  the  custom  of  the  company  until  a  job  was 
completed,  when  the  total  would  be  entered  up  on  a  regu¬ 
lar  ledger  sheet  of  the  Company,  on  white  paper,  as  a 
debit  against  the  debtor.  No  white  ledger  sheet  of  this 
account,  or  containing  an  entry  from  it  in  total  or  by 
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items,  was  ever  produced  by  defendant,  who  admitted 
none  existed.  Even  the  job  account  did  not  contain  in 
proper  place  the  items  of  $8,000  and  $500  above  referred 
to,  which  were  actually  charged  in  the  white  sheet 
drawing  account  of  defendant.  A  month  after  suit  was 
filed,  and  a  year  and  six  months  respectively,  after  their 
charge  in  defendant’s  regular  ledger  account,  these  two 
items  were  entered  on  this  job  ledger  account,  and 
credited  back  to  defendant  in  his  regular  account.  These 
were  the  facts,  gleaned  from  these  accounts  suppressed 
by  the  defendant  and  produced  for  the  Master  out  of  de¬ 
fendant’s  desk  by  his  bookkeeper,  Mcllhenny,  which,  as 
the  Master  states,  proved  that  the  property  was  not  car¬ 
ried  as  an  asset  of  the  Carroll  Electric  Company,  but  was 
dealt  with  as  all  other  properties  in  this  partnership,  and 
convinced  the  Master  finally  that  defendant’s  contention 
was  not  in  good  faith.  (R.  703-6,  768,  626-8,  715-16, 
716-17,  718-21,  737-8,  828-32,  834-5,  862-5.) 

Com  ment. 

The  defendant,  as  he  did  in  respect  to  the  amounts  of 
the  building  loan  on  S,  T  and  10th  Street  properties,  and 
as  he  did  in  respect  of  the  Q  Street  property  ($5,000, 
$11,000,  $15,000  and  $5,000,  respectively)  claimed  that 
plaintiff  agreed  to  remodel  the  12th  Street  property  for 
a  definite  sum,  $10,000.  He  admits  this  was  when  they 
first  visited  the  property,  when  the  negotiations  for  pur¬ 
chase  were  going  on  as  stated  by  Louis  D.  Carroll;  he 
admits  that  this  was  nothing  but  figures  of  a  rough  esti¬ 
mate  at  that  time,  before  any  definite  plans  were  pre¬ 
pared,  penciled  on  a  brick  wall  in  the  building;  and  he 
admits  that  the  plans  were  changed  to  cover  the  entire 
front  part  of  the  lot,  instead  of  but  a  part  of  the  same. 
These  admissions  are  of  themselves  a  complete  refuta- 
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tion  of  this  sworn  statement  in  defendant’s  pleadings, 
made  with  full  knowledge  of  these  admitted  facts.  No 
other  comment  is  necessary,  even  had  not  his  similar 
claims  as  to  the  other  properties  been  wholly  disproved 
by  his  own  admissions  on  cross-examination.  (R.  507, 
624,  625-6,  668-9.) 

The  defendant,  in  an  endeavor  to  break  down  and 
destroy  the  effect  of  plaintiff’s  testimony  as  to  the  first 
plan  contemplating  two  front  stores,  one  to  be  occupied 
by  the  Carroll  Electric  Company  and  communicating  by 
a  corner  stairway  with  the  upper  floors,  the  other  to  be 
non-communicating  and  to  be  rented  separately,  pro¬ 
duced  the  evidence  of  experts  to  show  that  there  was  no 
evidence  of  a  partition  on  the  plans,  because  such  parti¬ 
tion  would  be  shown  by  a  straight  line,  not  on  the  plans ; 
and  he  also  himself  testified  that  the  original  plan  was 
for  a  stairway  in  the  middle  of  the  back  wall  afterwards 
moved  over  to  the  corner.  Although  the  building  in¬ 
spector  Healy  testified  such  a  partition,  being  architec¬ 
tural  and  not  structural,  would  not  necessarily  show  on 
the  structural  plans  he  produced,  the  question  was  left 
somewhat  debatable  until  plaintiff  searched  for,  found 
and  produced  his  original  pencil  sketch  plan  of  the  pro¬ 
posed  improvements.  (R.  Orig.  443,  following  286  Print.) 
The  Master  points  out  very  clearly  the  changes  in  this 
plan  as  evidenced  on  its  face.  (R.  134-5.)  He  points 
out  that  the  plan  as  originally  drawn  had  cross  beams 
over  a  partition  from  front  to  rear,  a  stairway  in  the 
southwest  corner;  that  the  rough  changes  substituted  a 
longitudinal  beam  from  front  to  rear,  in  place  of  parti¬ 
tion,  and  supported  by  columns,  and  added  a  stairway 
in  the  middle  of  the  back  w’all,  all  shown  plainly  sketched 
on  over  the  original  drawing.  He  points  out  that  this 
middle  stairway  was  the  one  afterw'ards  moved  over  to 
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join  the  stairway  in  the  southwest  corner,  making  two 
flights.  (R.  430  Orig.  following  286  Print.)  He  points 
out  that  this  original  plan  shows  clearly  in  places,  be¬ 
tween  the  dotted  lines,  the  original  straight  line,  indi¬ 
cating  a  partition,  w'hich  had  been  rubbed  out,  but  w’hich 
was  plainly  visible  under  a  glass.  (R.  433  Orig.  following 
286  Print.)  This  is  barely  visible  in  spots  on  the  photo¬ 
lithograph  in  the  record,  but  was  clearly  visible  in  the 
original  to  counsel  after  attention  was  drawn  to  it  by  the 
Master‘s  report.  And  this  original  plan  or  pencil  sketch 
was  admitted  by  defendant  to  be  the  original  plan. 
(R.  554,  555-6,  557,  563-7,  567-8,  623-4,  628,  662-6,  671-2, 
673,  773-5.) 

The  defendant  contended  plaintiff  agreed  to  build  this 
property  for  a  builder’s  commission.  This  is  discredited, 
like  his  contention  of  the  same  character  in  respect  of  Q 
Street,  by  every  circumstance  of  the  case.  The  evidence 
shows  that,  except  in  two  or  three  instances  w’here  he 
undertook  small  constructions  for  personal  friends, 
plaintiff  was  engaged  wholly  in  his  own  large  speculative 
building  enterprises,  and  defendant,  who  was  on  most 
friendly  terms  with  plaintiff,  and  for  whom  plaintiff 
built  a  small  garage,  does  not  point  out  any  instance 
where  plaintiff  engaged  in  the  business  of  building  for 
others  on  any  considerable  building  contract,  and  does 
not  therefore  deny  plaintiff’s  testimony  that  he  did  not 
build  on  a  commission.  There  is  not  a  line  of  evidence 
in  the  case  that  any  discussion  of  this  builder’s  commis¬ 
sion  was  ever  had  until  the  final  conference  before  suit. 
The  defendant  admits  that  no  percentage  of  commission 
was  ever  fixed  or  ever  discussed;  and  he  admits  that  in 
contracts  of  that  kind  in  the  trade  it  is  customary  not 
only  to  fix  the  percentage,  but  to  fix  it  by  a  written 
agreement  in  advance.  As  in  the  case  of  Q  Street,  the 
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plaintiff’s  statement  of  cost  contained  no  reference  to  a 
commission  whatsoever.  As  in  the  case  of  Q  Street,  no 
credit  of  a  commission  was  ever  given  to  plaintiff  in  any 
account  or  record,  even  in  the  suspense  account,  claimed 
by  defendant  to  have  always  been  a  record  of  the  Car- 
roll  Electric  Company,  though  proven  not  to  be.  Though 
defendant  in  his  calculations  of  cost  and  income  of  Q 
Street  property  made  on  and  after  his  letter  of  March  25, 
1915,  to  Mrs.  Carroll  undertakes  to  note  a  commission 
to  plaintiff  (R.  633-4,  635)  and  although  he  fully  pleaded 
and  testified  Mrs.  Carroll  distrusted  plaintiff  at  the  time 
of  the  Q  Street  transaction  and  wanted  a  written  agree¬ 
ment  from  plaintiff  to  protect  her,  she,  Mrs.  Carroll,  on 
cross-examination  admitted  that  she  did  not  know 
whether  this  agreement  for  a  builder’s  commission  was 
before  or  after  Q  Street  was  constructed,  (though  he 
stated  it  was  when  the  lot  was  purchased),  and  the  only 
agreement  she  ever  asked  for  or  wanted  was  one  to  pro¬ 
tect  her  to  get  out  of  these  properties  the  money  she  in¬ 
vested  in  them;  in  other  words  to  protect  her  in  the 
guarantee  to  her  by  defendant,  upon  whom  she  wholly 
relied  in  all  of  these  transactions.  (R.  389,  392,  395-6, 
397,  398-9,  399-401,  405,  412-14,  421-5,  435-6,  446,  461-2, 
463-4,  465,  466,  467-8,  469-70,  471-4,  476-7,  500,  552, 
614-15,  616,  624,  635,  657-9,  668-9,  743-5,  762-4.) 

The  defendant  claimed  that  plaintiff  abandoned  the 
constructing  of  this  building,  January  20,  1916,  when 
but  30%  completed,  and  Louis  D.  Carroll,  testified  that 
it  was  when  but  40  or  50%  completed.  The  defendants’ 
testimony  when  examined  by  the  Master  on  this  point 
was  wholly  unsatisfactory  as  the  Master  points  out; 
the  plaintiff’s  payroll  shows  his  force  was  on  the  job  up 
to  March  3,  1916,  the  defendant  stated  they  moved  in 
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about  two  weeks  before  their  opening  day,  March  16, 
1916,  the  job  ledger  account  of  construction  pro  rates 
interest  on  the  trust  for  the  period  of  construction  as  4 
months  and  20  days,  and  defendant  testifies  the  con¬ 
struction  began  October  15,  1915,  which  would  make  the 
conclusion  of  construction  March  7.  Louis  D.  Carroll 
admitted  only  finishing  work  was  being  done  when  Moebs 
left.  (R.  544,  573,  576,  623,  626-7,  669-70,  721,  742,  754-7, 
771-2,  888.) 

The  defendant  claims  that  the  Carroll  Electric  Com¬ 
pany  bought  the  Q  Street  property  from  Mrs.  Carroll 
for  $500  over  cost.  He  could  not  explain  why  she  so  sold 
if  she  wanted  this  as  an  income  producing  property,  or 
why  the  notes  for  the  $500  had  never  been  given,  or  why 
if  he  was  to  pay  all  the  cost,  the  $500  should  not  have 
been  immediately  paid,  as  he  had  plaintiff's  bill  of  cost, 
August  6,  1915.  And  Mrs.  Carroll  admitted  she  was  not 
to  receive  the  $500  till  this  litigation  was  all  over.  De¬ 
fendant  also  claimed  Mrs.  Carroll  held  title  to  12th  Street 
in  trust  for  the  Carroll  Electric  Company,  and  again  that 
it  was  to  secure  her,  but  afterwards  said  that  it  had  never 
been  claimed  that  title  was  held  in  trust.  Mrs.  Carroll 
said  she  did  not  know  whether  she  held  it  in  trust  for 
anyone;  did  not  know  if  title  was  in  her  name;  did  not 
think  so.  (R.  402-3,  403,  404,  405,  476,  500,  501-2,  504-5, 
551,  621-2,  628-9,  630-1,  660-1,  667,  671,  745-6,  857-8.) 


The  plaintiff  prepared  the  plans  for  all  of  the  build¬ 
ing  operations  in  suit,  in  accordance  with  his  agreement. 

Comment. 

The  defendant  denied  this,  claiming  that  the  plans 
were  drawn  by  one  Claughton  West.  The  proof,  includ- 
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ing  the  admission  of  defendant  and  Louis  D.  Carroll,  is 
that  West  did  nothing  but  make  some  architectural  pic¬ 
tures  of  a  facade;  and  that  West  himself  advised  de¬ 
fendant  that  he  had  needed  an  architect  on  12th  Street; 
and  defendant  admitted  plaintiff  prepared  all  the  engi¬ 
neering  features  of  the  plans.  (R.  Orig.  428,  430,  432, 
433,  following  286  Print;  R.  424,  426-7,  446,  447-9,  502-3, 
521-2,  539,  576,  623-4,  625-6,  672,  719,  828-9,  835,  886, 
909-11,  955.) 


The  plaintiff  supervised  the  construction  on  all  the 
building  operations,  in  accordance  with  his  agreement. 

Comment. 

The  defendant  denied  this,  claiming  himself  to  have 
supervised  as  much  as  plaintiff.  The  proof  is  that  the 
only  supervision  by  defendant  was  that  of  the  electrical 
work  on  the  buildings.  Defendant  admitted  that  Moebs 
supervised  his  own  work  and  the  defendant  only  gave 
voice  to  some  opinions  in  connection  wdth  the  construc¬ 
tion,  and  he  could  not  show  he  had  any  general  build¬ 
ing  experience  outside  of  electrical  work.  (R.  426-7, 
429,  500,  503,  599,  626,  769-70.) 


The  defendant  financed  all  of  the  building  operations. 

Comment. 

The  defendant’s  contentions  that  Mrs.  Carroll  financed 
Q  Street  and  that  the  Carroll  Electric  Company  financed 
12th  Street  have  already  been  commented  on,  as  well  as 
his  contributions  to  S.  T  and  10th,  over  and  above  the 
building  loans,  showing  defendant  in  fact  financed  all, 
though  apparently  with  moneys  of  the  Carroll  Electric 
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Company,  principally,  charged  to  him  individually  in  the 
case  of  completed  accounts,  and  not  charged  to  anyone 
at  time  of  filing  suit  as  to  the  expenditures  in  remodel¬ 
ling  12th  Street. 

The  plaintiff,  shown  by  his  accounts,  contributed  to 
the  cost  of  all  the  properties  in  fact,  but  these  contri¬ 
butions  were  not  reimbursed  to  him  because  offset  by 
his  indebtedness  on  the  books  of  the  Carroll  Electric 
Company,  until  the  completion  of  12th  Street,  when 
there  was  a  balance  in  his  favor  never  reimbursed. 

The  defendant  claims  plaintiff  never  accounted  for  his 
cost  of  construction  and  never  submitted  vouchers  and 
pay  rolls.  The  proof  shows  that  defendant  received  the 
detailed  statements  of  cost  produced  by  him  on  all  prop¬ 
erties,  that  plaintiff  and  he  went  over  the  S  and  T  Street 
accounts  and  adjusted  small  items;  that  defendant  had 
submitted  to  him  accounts  and  vouchers  and  payrolls  on 
all  properties;  that  just  before  suit  they  went  over  all 
of  the  accounts,  including  12th  Street  accounts  and  even 
in  the  latter  made  a  small  adjustment  of  $25;  that  all 
of  plaintiff’s  claims  were  admitted  by  the  so-called  sus¬ 
pense  account ;  and  that  defendant  admitted  all  accounts 
were  gone  over  and  agreed  to  in  the  conference  just  be¬ 
fore  suit,  claiming  the  only  matter  in  dispute  was  the 
builder’s  commission  on  12th  Street,  whether  it  should 
be  10 /{  or  15%.  (R.  Orig.  425,  following  286  Print;  R. 

351,  425,  429,  430,  432,  433,  440-1,  450-2,  466,  475,  477-8, 
479,  480-1,  482,  500-1,  532-3,  575-6,  588-91,  592-3,  594-5, 
600,  639-42,  643,  689-90,  726,  741-2,  767-8.) 


The  title  to  all  of  the  properties  in  suit  was  taken  by 
Mrs.  Carroll. 
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Comment. 

There  is  no  dispute  that  it  was  so  taken  as  to  S  and  T 
for  Mrs.  Carroll’s  protection;  and  that  as  to  10th  it  was 
taken  because  of  judgments  against  plaintiff  and  de¬ 
fendant  and  therefore  to  obtain  the  building  loan.  The 
defendant  claims  it  was  so  taken  as  to  Q  because  it  was 
built  for  Mrs.  Carroll,  and  that  it  was  taken  as  to  12th 
in  trust  for  the  Carroll  Electric  Company,  the  convey¬ 
ance  being  made  direct  by  Warwick  for  that  purpose. 
Defendant  utterly  failed  to  establish  that  Mrs.  Carroll 
had  any  money  to  acquire  Q.  The  proof  is  that  she  had 
none,  not  only  for  that  but  for  the  contemporaneous 
construction  of  10th  Street,  as  to  which  it  is  conceded 
she  was  not  to  contribute  and  was  not  to  have  any  in¬ 
terest,  as  shown  by  the  exact  analysis  of  her  bank  ac¬ 
count  by  the  Master.  So  as  to  this  the  defendant’s  claim 
fails.  Notwithstanding  his  pleading,  defendant  in  testi¬ 
fying  stated  that  the  title  to  12th  Street  was  never  taken 
in  trust  for  anybody;  and  both  he  and  his  brother  testi¬ 
fied  it  was  taken  to  protect  her  interest  by  reason  of  her 
ownership  of  Q  traded  in,  though  as  shown  she  was  to 
receive  but  $500  above  the  cost  already  paid  by  defend¬ 
ant  partly  in  cash  and  partly  by  setting  off  plaintiff’s 
indebtedness  on  the  books  of  the  Carroll  Electric  Com¬ 
pany,  and  although  according  to  defendant  and  his 
brother  the  $500  was  to  be  settled  by  a  60  day  note  of 
theirs,  never  given ;  and  Mrs.  Carroll  testified  she  did  not 
have  title  to  12th  Street;  did  not  know  it  was  in  her 
name ;  did  not  know  whether  she  held  it  in  trust  for  any¬ 
body.  (R.  442-8,  Orig.  following  286  Print;  R.  402,  403, 
404,  404-5,  405,  421,  476-7,  501-2,  504-5,  603-4,  606,  621-2, 
628-9,  630-1,  671,  681-4,  745-6,  825,  837-9,  857-8.) 
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The  plaintiff  never  received  any  full  or  accurate  ac¬ 
counting  of  rents  of  the  S,  T  and  10th  Street  properties. 

Com  ment. 

The  alleged  accounts  produced  by  defendant  were  of 
disbursements  in  detail  only,  with  a  one  line  statement 
of  gross  rents  for  a  considerable  period,  one  May  1,  1915, 
one  May  1,  1916.  The  Master,  after  getting  all  books 
of  account,  all  bank  accounts,  and  all  rent  statements  of 
agents,  found  it  an  utter  impossibility  to  state  an  exact 
account  and  was  compelled  to  arbitrarily  add  to  the  debit 
an  amount  admitted  by  defendant  in  those  rent  state¬ 
ments  in  excess  of  what  he.  Master,  could  identify  in  the 
mass  of  material  at  hand ;  the  Master  stating  that  for  a 
period,  of  from  one  to  two  years,  there  could  be  found 
nowhere  any  receipt  of  rents  from  two  out  of  the  three 
apartments  in  the  S  Street  building,  and  one  of  the 
apartments  in  the  T  Street  building  rented  directly  by 
defendant.  The  defendant  claimed  that  Mrs.  Carroll 
carefully  and  prudently  managed  these  properties,  kept 
accurate  accounts,  and  never  applied  any  of  the  rent 
monies  for  personal  uses.  Mrs.  Carroll  admitted  that  she 
knew  nothing  of  business  and  left  everything  to  her  hus¬ 
band.  The  so-called  rent  accounts  on  S  and  T  Streets  were 
inaccurate  and  were  adjusted  by  defendant’s  bookkeeper 
Mcllhenny  after  the  book  was  put  in  evidence,  and  after 
the  properties  were  sold  in  this  suit.  The  defendant 
produced  a  book  of  account  of  rents  kept  by  him  for  a 
portion  of  the  period,  and  as  shown  by  Mrs.  Carroll’s 
bank  account  never  deposited  them  as  received.  The 
Master’s  analysis  of  Mrs.  Carroll’s  book  accounts  and 
bank  accounts  shows  that  she  used  all  of  the  net  rent 
monies  for  the  purchase  and  maintenance  of  defendant’s 
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home,  and  thus  repaid  herself  all  of  her  advances,  except 
the  small  balance  found  due  to  her  by  the  Master  after 
applying  those  rent  monies  so  used.  Mrs.  Carroll  testi¬ 
fied  that  defendant  and  real  estate  agents  collected  the 
rents.  (R.  Orig.  442-8  following  286  Print;  R.  356-7, 
357-66,  371,  373-4,  376,  377-82,  388,  392,  411,  587-8,  590-1, 
606-7,  727,  749-53,  766,  792-4,  844-7,  859-60,  866.) 


The  plaintiff  did  not  fix  any  exact  bid  or  price  for  the 
construction  of  any  one  of  these  properties,  viz.,  $,5000 
for  S  Street,  $11,000  for  T  Street,  and  $15,000  for  10th 
Street,  the  respective  amounts  of  the  building  loans; 
$5,000  for  Q  Street,  and  $10,000  for  12th  Street,  as 
claimed  by  defendant. 


Com  ment. 

The  defendant  admitted  that  in  the  case  of  S  Street 
it  was  a  mere  estimate;  admitted  that  the  increase  in 
the  loan  on  the  T  Street  properties  ($5,500  on  each)  was 
because  of  the  additional  construction;  admitted  that  he 
knew  Q  Street  was  to  be  more  expensive  than  T  Street, 
though  built  from  the  exact  plan  of  one  of  the  T  Street 
apartments  (plans  cut  in  half),  and  also  had  a  garage 
in  addition;  and  never  claimed  that  the  alleged  bid  on 
12th  Street  was  anything  more  than  some  rough  figuring 
done  by  plaintiff  on  a  wall  in  the  building  when  they 
first  went  over  it  to  discuss  remodelling,  before  any 
sketch  plans  even  were  made.  He  admitted  also  the  re¬ 
ceipt  of  plaintiff’s  statements  of  cost  on  S  and  T  Street 
within  a  few  months  after  construction,  and  long  before 
the  Q  Street  w’as  purchased.  The  defendant  admitted 
also  that  he  knew  no  building  loan  would  be  made  on  a 
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property  for  the  full  amount  of  construction;  and  he 
also  admitted,  after  the  disclosure  of  the  testimony  of 
Barnard,  that  he  knew  of  the  proposed  loan  of  $6,000  on 
Q  Street.  He  also  admitted  that  the  original  plans  of 
12th  Street  were  changed,  and  the  building  account  of 
12th  Street  produced  by  him  show  the  expenditure  of  an 
amount  approximately  as  large  as  that  of  plaintiff’s,  mak¬ 
ing  a  total  cost  of  over  $16,000.  The  defendant  alleged 
that  Mrs.  Carroll  wanted  written  agreements  from  plain¬ 
tiff  that  he  would  build  those  properties  for  the  amounts 
specified.  She  contradicted  this,  stating  the  only  agree¬ 
ment  she  ever  asked  was  one  protecting  her  investment. 
(R.  387,  388,  393,  395,  398,  399,  402,  404,  421-2,  423-4, 
425-6,  435-6,  437-8.  438-9,  442,  446,  447-8,  449,  451-3, 
460-2,  470-1,  473,  476,  507,  597-8,  605-6,  615,  623-4,  644, 
668-9.) 


The  plaintiff  did  not  agree  to  build  either  Q  or  12th 
Street  for  cost  plus  a  builder’s  commission. 

Com  ment. 

The  plaintiff's  statements  of  cost  produced  by  defend¬ 
ant  do  not  show  any  item  of  builder’s  profit.  The  de¬ 
fendant  admitted  that  an  agreement  of  this  character 
is  customarily  reduced  to  writing  in  advance.  The  de¬ 
fendant  received  plaintiff’s  statement  of  cost  of  Q  Street 
August  6,  1915;  and  admits  that  he  never  discussed  any 
percentage  and  never  discussed  the  subject  between  that 
time  and  the  last  conference  in  May,  1916,  just  before 
suit.  He  admits  he  never  discussed  any  percentage  at 
the  time  of  the  original  proposal  to  remodel  12th  Street, 
about  June  or  July,  1915.  His  only  contention  is  that 
plaintiff  agreed  to  build  for  a  ‘"reasonable”  commission, 
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both  as  to  Q  and  12th  Street.  Mrs.  Carroll  did  not  know 
how  much  the  commission  on  Q  was  to  be.  He  states 
his  conversation  as  to  12th  Street  took  place  in  the  build¬ 
ing.  His  brother  contradicted  him,  saying  it  was  after 
they  left  the  building,  while  walking  down  the  street. 
In  his  answer  he  says  the  only  thing  in  controversy  be¬ 
tween  him  and  plaintiff  at  this  last  conference  before 
suit  was  the  builder’s  commission  on  12th  Street.  When 
quizzed  by  the  Master  as  to  what  had  become  of  the  Q 
Street  commission  in  this  long  interim  of  9  months  since 
he  received  plaintiff’s  statement  of  cost,  he  said  the  con¬ 
troversy  was  as  to  the  commissions  on  both  Q  and  12th 
and  could  only  explain  why  he  had  not  so  stated  in  his 
answer  and  his  previous  testimony  by  saying  he  must 
have  forgotten  it.  (R.  399,  405,  476-7,  500-1,  537-8,  549- 
50,  593,  614-15,  617-18,  624,  633-4,  639-40,  743-5,  758-62, 
762-4,  849-53,  855-7,  863-4,  914-16.) 


The  plaintiff  and  defendant  had  an  understanding  that 
the  plaintiff’s  indebtedness  on  the  books  of  the  Carroll 
Electric  Company  should  stand  unsettled  and  that  as  an 
offset  the  indebtedness  of  defendant  to  plaintiff  for  costs 
of  these  various  constructions,  should  stand  unsettled. 

Comment, 

The  defendant  admitted  that  the  arrangement  was  as 
above  outlined.  His  so-called  suspense  account  also 
shows  it,  they  being  there  set  off.  There  was  never  any 
such  suspense  account  on  the  books  of  the  Carroll  Elect¬ 
ric  Company.  The  defendant  admitted  it  was  a  mere 
memorandum.  The  Master  shows  that  by  reason  of  its 
inclusion  of  a  balance  shown  by  plaintiff’s  ledger  account 
on  the  books  of  the  Carroll  Electric  Company,  June  30, 
1916,  it  could  not  have  been  in  existence  prior  to  that 
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date.  The  manifest  purpose  of  this  so-called  suspense 
account  was  to  show  that  on  the  books  of  the  Carroll  Elec¬ 
tric  Company  (by  reason  of  the  initials  opposite  the 
items)  the  Q  Street  property  had  been  treated  as  Mrs. 
Carroll’s  property  and  the  12th  Street  property  as  that 
of  the  Carroll  Electric  Company.  But  the  account  failing 
to  be  proven,  the  effort  must  be  taken  as  a  pretense. 
The  Master  inquired  of  the  defendant  why  all  of  the  dis¬ 
bursements  for  the  purchase,  as  well  as  the  erection,  of 
12th  Street,  did  not  appear  even  on  the  job  ledger  ac¬ 
count  for  the  construction  of  12th  Street,  particularly 
the  $8,000  cash  payment  and  the  $500  paid  for  the  in¬ 
terest  on  the  assumed  first  trust  in  October,  1915,  as 
stated  in  the  defendant’s  answers  to  interrogatories,  but 
he  could  not  explain  this.  (R.  351,  432-3,  442-3,  479-80, 
480-1,  482-3,  485,  486-7,  488-96,  594-5,  600,  617-18,  637, 
691-3,  709-12,  715-17,  720-3,  737-8,  741,  830-2,  834-5, 
868-71,  871,  956.) 


Nothing  need  be  said  here  as  to  the  character  of  de¬ 
fendant’s  pleadings  and  testimony,  his  pretended  full 
submission  of  all  accounts  on  the  original  order  of  the 
Master,  his  alteration  of  records,  his  attempts  to  manu¬ 
facture  evidence  and  to  suppress  evidence,  his  failure  to 
produce  the  figures  which  he  said  he  had  and  which  his 
counsel  announced  he  would  be  examined  about — figures 
made  and  considered  between  him  and  plaintiff  at  their 
last  conference  before  suit  and  which  the  Master  aban¬ 
doned  his  attempts  to  procure,  although  the  Master  ex¬ 
pressed  the  opinion  they  might  have  been  the  most  im¬ 
portant  evidence  in  the  case  in  connection  with  defend¬ 
ant’s  claims  about  the  building  commission.  (R.  638-40, 
881-2.)  No  one  can  read  the  Master’s  exhaustive  survey 
of  the  defendant’s  testimony  and  acts  in  these  respects 
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under  the  heading  Q-QQ-QQQ,  without  concluding  that 
the  facts  of  this  case,  as  found  by  the  Master,  and  as 
hereinbefore  recited  are  incontestable. 

Points  to  he  Argued 

Point  I.  (a)  The  Court  below  did  not  hold  the  re¬ 
port  of  the  Special  Master  to  be  conclusive. 

(b)  The  Court  below  did  weigh  the  evidence. 

(c)  The  Court  below  did  rule  upon  the  exceptions  to 
the  Special  Master’s  Report. 

(d)  The  Court  below  did  find  that  plaintiff  had  proven 
his  case  by  one  witness  and  corroborating  circumstances. 
...  Point  II.  (a)  Appellants’  Points  1  and  2  attempt  to 
discredit  the  findings  of  the  lower  Court,  so  that  Points 
3,  4  and  5,  going  to  the  weight  of  the  evidence,  may  be 
considered  de  novo. 

(b)  Points  3,  4  and  5  are  founded  on  fragmentary  reci¬ 
tals  of  testimony  principally  of  appellants;  not  state¬ 
ment  of  facts. 

Point  III.  (a)  Is  Louis  Carroll  a  necessary  party? 

(b)  Are  the  answ^ers  of  defendants  a  declaration  of 
trust? 

(c)  What  is  the  evidence  as  to  the  real  interest  in 
Twelfth  ? 

(d)  Whose  failure  w'as  it  that  Louis  Carroll  was  not 
made  a  party  ? 

(e)  No  cloud  upon  title  because  Louis  Carroll  is  es¬ 
topped. 

(f)  Louis  Carroll’s  interest. 

(g)  Estoppel  of  Louis  Carroll  by  representation  and 
participation. 

(h)  Conclusiveness  of  the  decree. 

Point  IV.  The  decree  should  be  affirmed  with  costs, 
after  modification. 
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Argument 
Point  I. 

Points  1  and  2  of  Appellants*  Brief  Assign  Four  Alleged 
Errors  by  the  Court  Below.  In  Each  Instance 
the  Record  Conclusively  Disproves  That  the 
Court  Took  the  Action  Complained  Of. 

The  four  points,  which  w’ill  be  considered  separately, 
are  as  follows : 

(a) .  That  the  Court  held  the  report  of  the  Special 
Master  to  be  conclusive. 

(b) .  That  the  Court  held  that  it  was  not  called  upon 
to  weigh  the  evidence,  and  that  it  did  not,  in  fact,  weigh 
the  evidence. 

(c) .  That  the  Court  failed  to  rule  upon  the  exceptions 
of  the  defendant  to  the  report  of  the  Special  Master. 

(d) .  That  the  Court  held  that  the  plaintiff  had  not 
proven  his  case  by  two  witnesses  or  by  one  witness  and 
strong  corroborating  circumstances. 

(a).  That  the  Court  held  the  report  of  the  Special 
Master  to  he  conclusive. 

In  view  of  the  facts  fully  developed  under  the  next 
headings,  that  the  Court  cross-examined  and  weighed  all 
of  the  evidence  and  considered  and  overruled  practically 
all  of  the  exceptions  and  by  the  decree  specifically  annul¬ 
led  them  all  (R.  332)  and  found  specifically  that  the  find¬ 
ings  of  fact  of  the  Master  were  “supported  substantially 
by  the  evidence”  (R.  327),  the  contention  that  certain 
language  used  by  the  Court  in  its  opinion,  when  taken  by 
itself  and  considered  separately  from  the  whole  context 
of  the  opinion,  amounts  to  a  statement  by  the  Court  that 
a  master’s  findings  of  fact  are  conclusive  upon  the  Court, 
is  both  frivolous  and  unfair. 

The  true  rule  as  to  findings  of  fact  of  a  master  is  that 
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they  are  presumptively  correct,  and  will  not  be  disturbed 
except  for  clear  error  or  mistake. 

The  citations  in  defendants*  brief  so  state. 

The  Court,  after  hearing  oral  argument  on  the  facts 
and  exceptions,  which  occupied  nearly  eight  trial  days, 
and  the  stenographer’s  transcript  of  which  occupied  979 
pages  (R.  327),  took  many  months  in  an  examination  of 
the  testimony  and  exhibits,  and  found  that  the  “findings 
complained  of  are  supported  substantially  by  the  evi¬ 
dence”  (R.  327).  It  was  after  making  this  statement 
that  the  Court  referred  in  its  opinion  to  the  broad  refer¬ 
ence  to  the  Special  Master  and  cited  from  Davis  v. 
Swartz,  155  U.  S.  631,  some  of  the  language  of  that  court, 
from  which  it  would  appear  that  although  the  findings 
under  such  a  reference  are  not  to  be  taken  as  absolutely 
conclusive,  still  if  there  were  testimony  to  support  it 
and  “so  far  as  it  depends  upon  conflicting  testimony,  or 
upon  the  credibility  of  witnesses,  or  so  far  as  there  is  any 
testimony  consistent  with  the  findings,  it  must  be  treated 
as  unassailable.” 

It  will  appear,  therefore,  that  the  objection  to  the  use 
of  the  word  “unassailable”  in  appellant’s  brief  is  an  ob¬ 
jection  to  language  used  by  the  Supreme  Court  of  the 
United  States.  So  far  from  the  court  below  having  gone 
beyond  this  and  held  that  the  findings  of  a  special  master 
are  conclusive,  the  court  below  called  attention  in  its 
opinion  to  the  fact  that  the  Supreme  Court  in  155  U.  S. 
636  laid  down  the  rule  that  such  a  finding  is  not  ab¬ 
solutely  conclusive.  Thereupon  says  the  Court  (R.  327), 
“such  being  the  weight  to  be  given  to  the  findings  of  fact 
by  a  master,  the  Court  is  not  called  upon  to  weigh  the 
evidence  as  upon  a  hearing  in  open  court  and  as  there  is 
evidence  to  support  the  finding  of  a  partnership  between 
the  plaintiff  and  Harry  Carroll  in  all  the  properties  in 
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question  the  exceptions  to  such  findings  are  overruled.’' 

The  appellants’  contention  that  it  is  error  for  a  court 
not  to  weigh  the  evidence  “as  upon  a  hearing  in  open 
court’’  is  but  another  way  of  stating  that  there  is  no  diff¬ 
erence  between  the  hearing  of  a  case  upon  exceptions  to 
the  findings  of  a  master  and  heari^^g  it  de  yiovo  upon  the 
written  depositions  of  the  witnesses.  The  very  cases  cited 
by  the  appellants  in  their  brief  are  all  to  the  contrary. 
Moreover,  as  will  appear  from  a  consideration  of  the 
other  points  raised,  it  appears  from  the  opinion  of  the 
Court,  on  the  same  page,  that  not  only  did  the  Court 
specifically  find  that  there  was  evidence  to  support  the 
finding  of  a  partnership  between  the  plaintiff  and  Harry 
Carroll  in  all  the  properties  in  question,  but  that  the 
Court  found  this  and  the  other  findings  complained  of  to 
be  supported  substantially  by  the  evidence.  It  is  difficult 
to  say  how  the  Court  could  more  strongly  have  stated 
that  the  findings  were  supported  by  what  seemed  to  the 
Court  to  be  the  weight  of  the  evidence,  and  this  without 
the  Court  having  had  the  Master’s  opportunity  to  esti¬ 
mate  the  credibility  of  the  witnesses,  upon  which  so  much 
depends  where  there  is  conflicting  testimony. 

{b).  That  the  Court  held  that  it  was  not  called  upon 
to  weigh  the  evidence,  and  that  it  did  not,  in  fact,  weigh 
the  evidence. 

The  rule  is  settled  beyond  argument  that  facts  found 
by  a  master  and  confirmed  by  the  court  will  not  be  in¬ 
quired  into  on  appeal,  unless  there  be  plain  error.  To 
avoid  the  effect  of  this  rule  attempt  is  made  in  the  brief 
and  argument  for  appelants  to  say  that  the  Master’s 
findings  of  fact  were  not  confirmed  by  the  Court  because 
not  reviewed  by  the  Court. 

Let  us  examine  facts,  which  utterly  disprove  this  con¬ 
tention. 
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Voluminous  exceptions  were  taken  to  the  Master’s  re¬ 
port,  which,  as  stated  by  the  court  below  in  its  opinion, 
covered  thirty  typewritten  pages.  The  Court  called  at¬ 
tention  to  the  fact  that  it  took  several  days  to  argue  the 
exceptions.  An  examination  of  these  exceptions  will 
show  that  they  nearly  all  went  to  the  weight  of  the  evi¬ 
dence  and  that  the  plaintiff  had  moved  to  strike  all  of 
them  out,  on  that  ground  and  on  the  ground  that  they 
were  too  general  and  that  they  failed  to  point  out  specific 
error.  While  the  original  record,  as  stated  by  the  Court 
in  its  opinion,  covered  1257  typewritten  pages,  979  pages 
of  stenographer’s  report  were  required  to  report  the  ar¬ 
guments  of  counsel  on  the  findings  of  fact  and  the  ex¬ 
ceptions  thereto.  (R.  326-7).  The  Court,  in  its  opinion, 
also  said,  referring  to  the  analysis  of  the  pleadings, 
testimony  and  exhibits  of  about  1000  pages,  which 
were  filed  with  the  Master’s  report  (R.  326),  and  con¬ 
sidered  by  the  Court  in  connection  with  its  approval  of 
the  Master’s  fees: 

‘Tt  is  somewhat  unusual  to  submit  with  a  report 
such  an  elaborate  analysis  of  testimony  and  ex¬ 
hibits,  but  the  Master  was  warranted  in  making  such 
analysis  for  his  own  use,  and  the  analysis  of  the 
testimony  has  been  helpful  to  the  Court”  (R.  331). 
Of  this  analysis,  the  Master  said  in  outlining  the 
plan  of  his  report:  “To  facilitate,  therefore,  the 
Court’s  review  of  the  case  free  from  the  labor  caused 
and  the  confusion  injected  by  the  artifices  of  the  de¬ 
fense  with  which  I  have  had  to  contend,  and  parti¬ 
cularly  in  view  of  the  valuable  interests  at  stake,  I 
have  adopted  the  unusual  course  of  accompanying 
this  report  with  my  own  analysis  of  the  pleadings 
and  the  evidence,  to  the  end  that  the  inconsistencies 
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and  contradictions  therein,  on  the  part  of  the  de¬ 
fense,  as  well  as  the  salient  facts  evolved,  may  be 
perspicuously  set  forth.  These  analyses  I  have  made 
upon  a  plan  of  segregation  and  correlation  to  con¬ 
form,  each  to  the  others,  and  to  conform  to  the  sub¬ 
ordinate  and  incidental  questions  and  issues  before 
referred  to  as  being  raised  by  the  defense. 

‘The  analysis  of  the  pleadings  and  evidence  are 
contained  in  three  separate  sets  of  Schedules  lettered 
from  A  to  Q;  of  the  pleadings  in  the  single  letteied 
schedules  A  to  Q ;  of  the  testimony  in  double  lettered 
schedules  AA  to  QQ ;  of  the  exhibits  in  triple  lettered 
schedules  AAA  to  QQQ.  Each  letter  is  devoted  to  a 
particular  important  point  in  the  case,  and  under 
each  letter  are  brought  together  in  binding  the  three 
analyses  on  the  point.”  (R.  78.) 

After  stating  the  31  questions  raised  by  the  plead¬ 
ings,  the  Master  said:  ‘T  have  classified  them  in 
the  schedules  before  mentioned,  segregating  and  bring¬ 
ing  together  the  pleadings  and  evidence  on  each  point,  as 
well  as  on  the  main  issue,  under  the  following  heads  and 
letters then  stating  the  question  to  be  considered  under 
each  letter  subdivision,  as  raised  by  the  pleadings. 
(R.  83-6).  Thus  it  wdll  be  seen  that  the  lower  court  not 
only  had  the  original  record  of  testimony  and  exhibits 
for  reference,  in  its  scattered  and  fragmentary  form,  but 
had  with  it  the  benefit  of  a  carefully  prepared  analysis 
or  statement  of  that  evidence,  as  it  touched  on  each  point 
of  the  case,  brought  together  concretely,  so  that  the 
Court,  in  considering  each  point,  could  have  before  it  all 
of  the  evidence  on  that  point  scattered  through  the  testi¬ 
mony  and  exhibits.  As  much  of  the  evidence  related  to 
more  than  one  point,  this  involved  duplication  in  many 


41 


places,  which  accounts  for  the  statement  of  the  evidence 
taking  up  almost  as  many  pages  as  the  record  itself.  The 
helpfulness  of  this  statement  brought  forth  the  com¬ 
ment  of  the  Court  thereon  before  quoted. 

These  analyses  of  the  pleadings  and  evidence  were 
omitted  by  the  appellants  from  this  record  on  appeal  on 
the  ground  that  it  was  not  a  part  of  the  record,  strictly 
speaking,  and  because  its  inclusion  w^ould  increase  an  al¬ 
ready  very  bulky  record.  The  appellee  felt  that  he  had  no 
right  to  insist  upon  its  inclusion  in  the  record. 

That  the  Court  considered  the  evidence  in  this  case 
on  review  is  supported  by  the  statement  of  the  opinion. 
Referring  to  the  extensive  exceptions,  it  says:  “The 
Court  has  thought  it  desirable  under  the  circumstances 
to  make  this  memorandum  as  short  as  possible,  rather 
than  to  postpone  a  decision  already  delayed  far  too  long. 
Some  of  the  points  argued  will  not  be  mentioned  for  they 
are  met  by  the  general  statement  that  the  findings  com¬ 
plained  of  are  supported  substantially  by  the  evidence” 
(R.  327).  That  the  Court  considered  the  evidence  is  also 
shown  by  the  time  during  which  the  matter  was  held  un¬ 
der  consideration  by  the  Court.  The  exceptions  were  filed 
March  1,  1923.  (R.  287).  A  motion  to  strike  out  cer¬ 

tain  exceptions  was  filed  March  9,  1923  (R.  318).  The 
record  does  not  show  when  they  were  argued,  but  it  is 
fair  to  state  that  it  was  long  before  the  opinion  rendered, 
as  inferentially  shown  by  the  fact  that  the  opinion  was 
handed  down  April  13,  1925,  two  years  after  the  filing  of 
the  exceptions  and  the  motion  to  strike. 

Thus  it  will  appear  that  when  the  Court  stated  that  the 
findings  of  the  Master  were  substantially  supported  by 
the  evidence,  a  statement  that  the  Court  could  not  have 
made  in  good  faith  without  having  acquainted  itself 
fully  with  the  evidence,  the  statement  was  made  upon 
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the  basis  of  an  unusually  careful  examination.  This  will 
appear  even  more  abundantly  from  the  facts  referred  to 
under  the  next  heading. 

(c).  That  the  Court  failed  to  rule  upon  the  excep¬ 
tions  of  the  defendant  to  the  report  of  the  Special 
Master. 

The  exceptions  were  23  in  number,  and  the  motion  to 
strike  covered  all  of  21,  and  the  major  part  of  another 
exception  principally  on  the  ground  that  they  were  too 
general  and  pointed  out  no  error,  and  in  several  instances 
that  they  were  in  fact  frivolous,  scandalous  and  imperti¬ 
nent.  It  is  attempted  to  show  in  the  brief  and  argument 
for  appellant,  that  the  Court  failed  to  consider  the  evi¬ 
dence  and  the  exceptions  specifically,  because  of  the 
character  of  the  opinion,  but  the  language  of  the  opinion 
itself  contradicts  this  conclusion.  In  the  quotation  before 
given  the  Court  gives  its  reason  for  not  taking  up  the 
discussion  of  each  exception  and  specifically  pointing  it 
out;  nevertheless,  the  opinion  specifically  shows  rulings 
on  certain  exceptions,  and  as  to  others  says:  “A  motion 
was  made  by  the  plaintiff  to  strike  out  many  of  the  ex¬ 
ceptions  because  they  are  too  general.  Many  of  them  are 
but  the  Court  has  not  ruled  on  them  specifically  as  the 
general  rulings  herein  are  sufficient.’’  (R.  326).  Re¬ 
ferring  to  the  exceptions  the  Court  then  said,  as  before 
quoted:  “Some  of  the  points  argued  will  not  be  men¬ 
tioned,  for  they  are  met  by  the  general  statement  that 
the  findings  complained  of  are  supported  substantially 
by  the  evidence.”  Taking  the  specific  findings  discussed 
in  the  opinion,  and  as  to  the  others  applying  these  general 
rulings  of  the  Court,  all  of  the  exceptions  are  disposed  of 
by  the  Court’s  decision,  and  error  can  by  reference  to  the 
exceptions  be  specifically  pointed  out  on  this  appeal,  if 
there  be  such  error;  but  none  is  pointed  out  either  in 
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brief  or  argument  for  appellant. 

Exception  One  is  considered  and  disposed  of  in  the 
third,  eighth,  ninth,  tenth  and  twelfth  paragraphs  of  the 
opinion. 

Exception  Two  is  considered  and  disposed  of  in  the 
third,  fourth,  fifth,  sixth  and  seventh  paragraphs  of  the 
opinion. 

Exception  Three  is  inferentially  considered  and  dis¬ 
posed  of  by  paragraph  twenty-two  of  the  opinion  sus¬ 
taining  the  accounting. 

Exception  Four  is  considered  and  disposed  of  in  para¬ 
graph  eleven  and  inferentially  by  paragraph  twenty-two 
(sustaining  the  accounting)  of  the  opinion. 

Exception  Five  is  considered  and  disposed  of  in  para¬ 
graphs  four,  seven,  eleven  and  nineteen  of  the  opinion. 

Exception  Six  is  considered  and  disposed  of  in  para¬ 
graph  twenty-one  of  the  opinion,  partly  sustaining  it. 

Exception  eight  is  considered  and  disposed  of  in  para¬ 
graph  twenty  of  the  opinion. 

The  principal  points  of  Exception  Nine,  first  ground, 
as  to  the  basis  of  the  accounting  on  a  partnership;  eighth 
ground,  12th  Street  rental;  ninth  ground,  compounding 
interest;  tenth  ground,  failure  to  make  Louis  D.  Carroll 
a  party  to  the  suit;  are  considered  and  disposed  of  in 
paragraphs  four,  seven,  eleven,  sixteen,  eighteen  and 
nineteen  of  the  opinion.  The  other  grounds  are  inferen¬ 
tially  considered  and  disposed  of  by  paragraph  twenty- 
two  of  the  opinion  approving  the  accounting  by  the 
Master. 

Exception  Ten  is  considered  and  disposed  of  in  para¬ 
graph  seventeen  of  the  opinion. 

Exceptions  Eleven  and  Thirteen  (par.  1)  are  con¬ 
sidered  and  disposed  of  in  paragraphs  twelve  and  nine¬ 
teen  of  the  opinion. 
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Exception  Fifteen,  paragraphs  one,  two,  and  three,  are 
considered  and  disposed  of  in  paragraphs  four,  seven, 
eleven,  sixteen,  nineteen,  and  inferentially  in  paragraph 
twenty-two,  of  the  opinion. 

Exception  Twenty-one,  paragraphs  (h)  and  (i)  are 
considered  and  disposed  of  in  paragraph  ten  of  the  opin¬ 
ion;  and  Exception  Twenty-one,  paragraph  (r)  is  con¬ 
sidered  and  disposed  of  in  paragraph  fourteen  of  the 
opinion. 

Exception  Twenty-two,  paragraphs  (o)  and  (p)  are 
considered  and  disposed  of  in  paragraphs  seven,  eleven, 
twelve  and  nineteen  of  the  opinion. 

Having  thus  stated  his  conclusions  on  the  points 
raised  by  the  exceptions  aforesaid,  the  opinion  concludes 
with  the  statement:  “Except  as  indicated”  (referring 
to  the  costs)  “the  exceptions  are  overruled.”  The  ex¬ 
ceptions  not  specifically  considered  in  the  opinion  are  thus 
found  to  be  numbers  Seven,  Twelve,  Fourteen,  Sixteen, 
Seventeen,  Eighteen,  Nineteen,  Twenty,  Twenty-one 
(largely),  and  Twenty-two  (largely).  All  of  these  were 
covered  by  the  motion  to  strike,  being  nothing  more  than 
statements  that  the  Master’s  findings  were  contrary  to 
the  evidence,  without  pointing  out  error,  and  could  well 
have  been  disposed  of  by  the  Court  on  that  ground;  but 
the  Court  contented  itself  with  the  general  ruling  that 
the  findings  were  supported  by  the  evidence  and  over¬ 
ruled  them  under  that  characterization.  A  full  and  fair 
consideration  of  the  exceptions,  the  motion  to  strike  the 
exceptions,  and  the  opinion,  show  that  the  Court  fully 
considered  the  evidence  and  the  findings  and  confirmed 
the  Master’s  findings  of  fact  in  toto,  disagreeing  with  him 
only  in  the  matter  of  assessing  costs  and  his  ruling  as  to 
the  evidence  of  Story,  being  matters  of  law  or  within  the 
Court’s  discretion.  Exception  Twenty-three  was  a  gen- 
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eral  exception  to  the  Master’s  rulings  on  law,  which 
could  also  have  been  struck  on  the  plaintiff’s  motion,  and 
may  be  regarded  as  disposed  of  by  paragraph  nineteen 
of  the  opinion,  touching  the  only  question  of  law  raised 
in  the  case,  that  of  necessary  parties. 

Two  other  paragraphs  of  the  Court’s  opinion  show  a 
familiarity  of  questions  touched  upon  in  the  record,  but 
not  set  out  in  the  exceptions,  and  therefore  show  the 
Court’s  familiarity  with  the  record.  These  are  para¬ 
graphs  thirteen  and  fifteen,  touching  the  alleged  contri¬ 
bution  of  $804  by  Mrs.  Carroll  to  the  cost  of  the  Q  Street 
property,  the  subject  of  considerable  testimony,  and  the 
calling  by  the  Master  of  Louis  D.  Carroll  as  a  witness  in 
respect  of  the  partnership  agreement. 

It  will  now  more  fully  appear  how  little  justification 
there  was  in  fact  for  the  appellants’  contention  that  the 
Court  refused  or  neglected  to  consider  the  evidence  or  to 
rule  upon  the  exceptions  because  of  an  alleged  erroneous 
theory  on  the  part  of  the  Court  that  the  Master’s  find¬ 
ings  were  conclusive.  The  utter  unsubstantiality  of  this 
claim  must  now  be  fully  apparent  to  the  Court. 

The  Court  in  fact,  recognizing  the  other  well  settled 
rule  that  a  Master’s  findings  are  presumptively  correct 
until  error  is  pointed  out,  merely  states  it  in  different 
form.  Reading  the  Court’s  opinion  in  paragraphs  three, 
four  or  five,  it  is  clear  that  the  Court  meant  to  be  un¬ 
derstood  as  saying  that  where  there  is  evidence  to  sup¬ 
port  the  Master’s  findings,  and  the  latter  are  based  on 
conflicting  testimony  and  the  credibility  of  witnesses,  it 
is  unassailable  except  by  the  pointing  out  on  exceptions 
of  clear  error.  That  is  the  function  of  the  exception,  and 
that  is  the  reason  for  requiring  the  exception  to  specifi¬ 
cally  point  out  the  error.  The  Court  never  meant  for  a 
moment  to  say,  or  did  say,  any  more  than  the  Supreme 
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Court  of  the  United  States  meant  to  say  or  did  say  in 
the  case  cited  in  the  opinion,  that  a  Master’s  report  is 
conclusive  where  no  error  is  committed.  As  to  the  weight 
of  the  evidence,  the  expression  in  the  Court’s  opinion 
could  not  for  a  moment  be  taken  to  mean  the  court  would 
relinquish  its  function  of  considering  the  evidence  upon 
which  the  Master’s  finding  is  predicated.  The  whole 
opinion  shows  the  Court  exercised  that  function;  and  it 
meant  only  to  say  that  it  was  not  called  upon  to  weigh 
with  the  same  meticulous  care,  as  it  would  in  open  court 
where  the  witnesses  are  produced  before  the  Court,  the 
te.stimony  and  credibility  of  witnesses  appearing  before 
a  blaster  and  as  to  whose  evidence  and  credibility  he  was 
therefore  primarily  the  best  judge.  That  is  a  fixed  rule 
as  to  a  review  by  a  Chancellor  of  a  Master’s  findings,  in 
Equity,  just  as  it  is  the  fixed  rule  as  to  the  review  in 
this  Court  of  the  findings  of  the  lower  court,  in  respect 
of  fact.  Clear  error  must  be  pointed  out.  And  in  this 
case  there  was  not  one  exception  pointing  out  error.  Each 
and  every  one  was  a  mere  general  denial  of  the  Master’s 
finding. 

(d).  That  the  Court  held  that  the  plaintiff  had  not 
proven  his  ease  by  two  witnesses  or  by  one  witness 
and  strong  eorroborating  eireumstances. 

Whether  the  Court’s  conclusion  as  to  the  force  and  ef¬ 
fect  of  Equity  Rule  10  (now  8)  is  or  is  not  sound,  and 
that  point  will  be  discussed  at  the  conclusion  of  the  argu¬ 
ment  under  this  heading,  this  cause  was  in  fact  decided 
in  accordance  with  that  rule. 

The  lower  court  in  its  opinion  clearly  holds  that  the 
evidence  supported  the  Master’s  findings;  and  that  in  ef¬ 
fect  means  that  the  plaintiff  proved  his  case  by  corrobo¬ 
rating  circumstances  supporting  his  own  testimony  and 
the  testimony  of  other  witnesses  for  plaintiff.  The  Mas- 
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ter  in  his  report  states  more  than  once  that  he  considered 
the  case  from  the  viewpoint  of  this  rule,  and  very  clearly 
indicated  that  his  findings  would  not  have  been  for  the 
plaintiff  had  not  the  evidence  in  support  of  his  case  sat¬ 
isfied  the  requirements  of  that  rule.  In  the  opening  of 
his  report  he  says:  (R.  76-78.) 

“The  hearings  extended  over  a  considerable  period 
of  time,  that  is,  down  to  the  spring  of  the  year  1920, 
owing  to  the  considerable  periods  elapsing  between 
adjournments.  At  the  conclusion  of  plaintiff’s  case, 
in  March,  1919,  counsel  for  the  defendants  moved 
that  the  bill  be  dismissed  on  the  ground  that  as  to 
the  Q  and  Twelfth  Street  properties  the  plaintiff’s 
testimony  was  not  supported  by  corroborating  cir¬ 
cumstances;  but  in  the  light  of  the  facts  then  de¬ 
veloped  and  for  reasons  already  given  in  respect  of 
the  character  of  the  testimony  of  the  defendants,  in¬ 
dicating  as  it  did  a  defense  in  many  particulars  not 
bona  fide,  I  v/as  clearly  of  opinion  that  defendants 
should  be  required  to  enter  fully  into  their  defense, 
and  I  accordingly  denied  the  motion.  (R.  546-8.) 

“When  counsel  closed  the  testimony,  while  I  was 
strongly  of  the  opinion  that  plaintiff  had  made  a 
prima  facie  case,  supported  by  corroborating  circum¬ 
stances  as  required  by  the  rule  of  evidence,  I  was, 
because  of  the  importance  of  the  decision  in  its  ulti¬ 
mate  results,  unwilling  to  adopt  a  fixed  and  conclu¬ 
sive  determination  until  I  had  made  a  careful  re¬ 
view  of  the  testimony  and  a  close  scrutiny  and  study 
of  the  documentary  evidence  produced  and  had  re¬ 
ceived  the  benefit  of  argument  of  counsel.  I  therefore 
announced  that  I  would  require  arguments,  and  that, 
while  counsel  were  preparing  the  case  for  that  pur- 
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with  the  same  meticulous  care,  as  it  would  in  open  court 
where  the  witnesses  aie  produc(*d  before  the  Court,  the 
*estim(*ny  and  credibility  of  witnesses  appearing  before 
a  Master  and  as  to  whost‘  evidence  and  credibility  he  was 
:lu‘refore  i»rimarily  the  best  jud^^e.  Thiit  is  a  fixed  rule 
as  to  a  revitov  by  a  (’hancellor  of  a  Master’s  findinji^s,  in 
Kouity,  just  as  it  is  the  fixed  rule  as  to  the  review  in 
this  C<»urt  of  the  findings  of  the  lower  court,  in  respect 
of  fact,  (dear  error  must  be  jHiinted  out.  And  in  this 
t  ase  there  was  md  one  excejdion  jiointing  out  error.  Each 
and  evt‘ry  one  was  a  mere  jreneral  denial  of  the  Master’s 
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{(f).  That  thf'  Court  held  that  the  plaintiff  had  not 
pnn'f  n  his  case  hp  two  witnesses  or  by  one  ivitness 
and  strony  eorrohoratiny  circumstances. 

Whether  the  Court’s  conclusion  as  to  the  force  and  ef¬ 
fect  of  Eipiity  Rule  10  (now  8)  is  or  is  not  sound,  and 
that  point  will  be  discussed  at  the  conclusion  of  the  argu¬ 
ment  under  this  heading,  this  cause  was  in  fact  decided 
in  accordance  with  that  rule. 


The  lower  court  in  its  opinion  clearly  holds  that  the 
evidence  supported  the  Master’s  findings;  and  that  in  ef¬ 
fect  means  that  the  plaintiff  proved  his  case  by  corrobo¬ 
rating  circumstances  supporting  his  own  testimony  and 
the  testimony  of  other  witnesses  for  plaintiff.  The  Mas- 
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ter  in  his  report  states  more  than  once  that  he  considered 
the  case  from  the  viewpoint  of  this  rule,  and  very  clearly 
indicated  that  his  findings  would  not  have  been  for  the 
plaintiff  had  not  the  evidence  in  support  of  his  case  sat¬ 
isfied  the  requirements  of  that  rule.  In  the  opening  of 
his  report  he  says:  (R.  76-78.) 

“The  hearings  extended  over  a  considerable  period 
of  time,  that  is,  down  to  the  spring  of  the  year  1920, 
owing  to  the  considerable  periods  elapsing  betw^een 
adjournments.  At  the  conclusion  of  plaintiff’s  case, 
in  March,  1919,  counsel  for  the  defendants  moved 
that  the  bill  be  dismissed  on  the  ground  that  as  to 
the  Q  and  Twelfth  Street  properties  the  plaintiff’s 
testimony  was  not  supported  by  corroborating  cir¬ 
cumstances;  but  in  the  light  of  the  facts  then  de¬ 
veloped  and  for  reasons  already  given  in  respect  of 
the  character  of  the  testimony  of  the  defendants,  in¬ 
dicating  as  it  did  a  defense  in  many  particulars  not 
bona  fide,  I  was  clearly  of  opinion  that  defendants 
should  be  required  to  enter  fully  into  their  defense, 
and  I  accordingly  denied  the  motion.  (R.  546-8.) 

“When  counsel  closed  the  testimony,  while  I  was 
strongly  of  the  opinion  that  plaintiff  had  made  a 
prima  facie  case,  supported  by  corroborating  circum¬ 
stances  as  required  by  the  rule  of  evidence,  I  was, 
because  of  the  importance  of  the  decision  in  its  ulti¬ 
mate  results,  unwilling  to  adopt  a  fixed  and  conclu¬ 
sive  determination  until  I  had  made  a  careful  re¬ 
view  of  the  testimony  and  a  close  scrutiny  and  study 
of  the  documentary  evidence  produced  and  had  re¬ 
ceived  the  benefit  of  argument  of  counsel.  I  therefore 
announced  that  I  would  require  arguments,  and  that, 
while  counsel  were  preparing  the  case  for  that  pur- 
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pose,  I  would  make  a  review  of  the  evidence. 

“By  the  time  counsel  w'ere  ready  for  the  presenta¬ 
tion  of  arguments  I  had  completed  this  review;  and 
being  fully  satisfied  then  that  other  important  and 
material  evidence,  necessary  to  a  full  and  proper 
consideration  of  the  case,  was  not  only  in  the  pos¬ 
session  of  the  defendant  Harry  R.  Carroll,  but  had 
been  deliberately  suppressed,  I  advised  counsel  that 
I  should  hold  further  hearings,  interrogate  the 
parties,  and  require  the  production  of  further  docu¬ 
mentary  evidence.  I  accordingly  held  further  hear¬ 
ings  in  the  summer  of  1921,  as  will  be  seen  by  the 
record,  pages  849,  et  seq.  These  hearings  were 
marked  by  confirmed  disinclination  on  the  part  of  the 
defendant  Harry  R.  Carroll  to  produce  the  evidence 
called  for,  and  it  was  obtained  only  by  the  persistent 
efforts  of  the  master.  In  fact,  the  most  important 
evidence  of  all  was  only  gotten  from  his  bookkeeper 
Mcllhenny  under  fortuitous  circumstances  brought 
about  by  the  Master  examining  Mclllhenny  in  the 
defendant,  Harry  R.  Carroll’s  office. 

“A  review  and  study  of  this  new  evidence,  parti¬ 
cularly  the  books  and  documents  produced,  resulted 
in  very  striking  disclosures.  It  had  the  effect  of 
completely  dissolving  all  possible  complexity  in  the 
case,  and  dissipating  all  confusion  in  the  evidence. 
It  developed  facts  and  circumstances  unmistakably 
corroborating  plaintiff’s  contentions  and  utterly  de¬ 
molishing  the  elaborate  edifice  of  defense  construct¬ 
ed  in  defendants’  answer. 

“While  I  can  have  no  possible  doubt  of  the  conclu¬ 
sion  I  have  reached,  that  the  bill  of  complaint  is  well 
founded  on  truth  and  justice  and  well  supported  by 
reason  and  logic,  a  conclusion  I,  as  before  stated,  re- 
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sisted  in  the  earlier  stages  because  of  the  necessity, 
in  the  face  of  the  paucity  of  evidence  on  the  main 
issue,  of  satisfying  the  rule  that  plaintiff’s  case  must 
be  made  by  circumstances  and  facts  corroborating 
his  own  testimony;  it  was  only  after  an  exhaustive 
study  and  analysis  of  the  documentary  evidence  pro¬ 
duced,  particularly  that  produced  under  my  own  call 
and  examinations  of  the  parties,  as  well  as  a  careful 
analysis  of  the  pleadings  and  testimony  in  connec¬ 
tion  therewith,  that  I  developed  the  detailed  facts  to 
the  point,  in  my  own  mind,  of  overwhelmingly  and 
conclusively  satisfying  the  requirements  of  the 
rule.”  (R.  76-78.) 

In  his  concluding  findings  the  master  says: 

‘‘I  find,  therefore,  that  the  plaintiff’s  testimony  is 
corroborated,  while  the  testimony  of  the  defendants 
is  contradicted,  by  every  fact  of  importance  in  the 
case,  and,  therefore,  that  the  allegations  of  the 
plaintiff’s  bill  are  fully  established.”  (R.  268.) 

The  appellants  further  contend  that  whether  after  all 
the  testimony  and  evidence  was  in,  the  plaintiff  had 
satisfied  the  rule  as  to  overcoming  the  effects  of  a  sworn 
answer  that  at  the  time  the  plaintiff  closed  his  case  in 
chief  his  bill  should  have  been  dismissed  for  failure  to 
comply  with  that  rule. 

At  the  time  motion  was  made  there  was  nothing  left 
of  the  defendants’  answers.  Mrs.  Carroll’s  answer  was 
nothing  more  nor  less  than  an  adoption  of  her  husband’s 
answer.  The  Master  in  his  report  (R.  98,  et.  seq.)  has 
this  to  say: 
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“Mrs.  Carroll,  in  both  her  answers  to  interroga¬ 
tories  and  in  her  testimony,  stated  that  she  had  no 
knowledge  of  business  matters,  left  all  of  them  to  the 
defendant;  that  her  knowledge  as  to  these  matters 
was  based  upon  information  and  belief  obtained  from 
him;  and  that  she  was  very  young  at  the  time  of 
the  transactions.  And  the  character  of  her  evidence 
as  before  referred  to  fully  bears  out  these  state¬ 
ments.  She  verifies  the  statement  of  the  plaintiff 
that  he  never  had  any  transactions  with  her  or  talk¬ 
ed  with  her  about  the  transactions  in  suit.  She  said 
she  was  but  19  years  old  at  the  time  of  the 
S  Street  transactions.  The  copy  of  the  Guardian’s 
account  filed  shows  that  she  had  just  arrived  at 
the  age  of  twenty-one  when  she  received  her  moneys 
in  full  a  few  months  previous  to  the  S  Street  trans¬ 
action,  that  is  in  1912.’’  (R.  98.) 

Moreover,  as  appears  from  the  Master’s  report  at  the 
conclusion  of  the  plaintiff’s  case,  the  answer  of  Harry 
Carroll  and  his  answers  to  the  interrogatories  and  the 
answer  of  Mrs.  Carroll  and  her  answer  to  the  interroga¬ 
tories  had  been  thoroughly  discredited.  Not  only  were 
the  facts  and  circumstances  thus  developed  in  conflict 
with  the  sworn  answers,  but  the  true  facts  elicited  were 
all  strongly  corroborative  of  the  plaintiff’s  claim  as  to 
the  real  nature  of  these  building  transactions  and  as  to 
the  underlying  agreement  in  accordance  with  which  they 
were  undertaken  by  the  plaintiff  and  the  defendant 
Harry  Carroll.  The  Court,  moreover,  in  its  opinion 
(R.  328)  calls  attention  to  the  fact  that  the  defendants 
in  their  cross-bill  admitted  the  plaintiff’s  contentions  so 
far  as  all  the  properties  in  suit  were  concerned,  except 
as  to  the  Q  and  the  12th  Street  property,  and  that  the 
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plaintiff’s  motion  to  dismiss  was  not  to  dismiss  because 
the  general  partnership  as  distinguished  from  distinct 
and  separate  joint  or  partnership  enterprises  was  not 
shown,  the  Court  then  proceeded  to  say:  “The  transac¬ 
tions  may  all  be  considered  and  finally  closed  by  a  decree 
herein.” 

It  is  obvious,  therefore,  that  the  Court  had  considered 
this  exception  and  overruled  it.  The  statement  in  appel¬ 
lants’  brief,  p.  41,  that  no  regard  was  paid  by  the  Special 
Master  to  the  general  equity  rule  of  practice  referred  to 
under  this  point  is  wholly  erroneous,  as  has  already  been 
shown  by  the  reference  to  the  Master’s  report. 

Moreover,  a  very  strenuous  effort  was  made  in  the 
lower  court  to  show  that  the  Master  had  of  his  own  voli¬ 
tion  re-opened  the  case  after  the  testimony  had  closed. 
The  Master  held  that  even  were  this  so,  he  had  the  same 
power  as  the  Court,  and  in  this  conclusion  the  Court 
concurred.  But  the  fact  is  the  case  never  was  in  a  proper 
sense  re-opened.  In  the  first  hearing  of  the  reference 
it  was  agreed  that  the  Master  should  hear  the  evidence 
on  the  main  issue  before  going  into  any  accounting  phase 
of  the  case,  and  if  the  Master  concluded  the  defendant 
was  required  to  account  that  would  be  the  second  phase. 
The  Master  so  states.  (R.  220-222  and  234-236) : 

‘Tt  was  said  by  counsel  for  the  defendant  in  one 
of  the  quotations  above  that  it  was  not  anticipated 
that  they  would  go  into  an  accounting  for  S  and  T. 
If  he  meant  because  of  the  admissions  of  the  answers 
I  do  not  understand  the  application  of  this  statement, 
for  although  the  defendant  once  indulged  in  the 
claim,  in  the  course  of  his  testimony,  that  there  was 
no  agreement  as  to  any  division  of  rents  between  him 
and  plaintiff,  such  a  claim  is  ridiculous  as  an  equal 
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division  of  profits  would  contemplate  the  inclusion 
of  income  and  carry  charges  until  sale.  If  he  re¬ 
ferred  to  an  understanding  of  counsel  and  the  Mas¬ 
ter,  not  of  record,  still  the  suggestion  does  not 
furnish  any  logical  reason  for  their  being  no  ac¬ 
counting.  There  was  some  sort  of  tentative  agree¬ 
ment  or  understanding,  not  a  matter  of  record,  that 
in  this  reference  the  Master  would  undertake  to  pass 
upon  the  main  issues  before  he  would  go  into  the 
accounting  phases  of  the  case,  which  would  be  the 
natural  and  proper  thing  to  do,  so  that  expense 
might  be  saved  if  it  should  be  found  the  defendant 
would  not  be  called  upon  to  account.  But  that 
does  not  excuse  these  vagaries  of  the  defendant. 
These  examinations  were  directed  to  the  develop¬ 
ment  of  evidence  bearing  on  the  issues,  regardless 
of  the  accounting.  Even  as  to  the  latter,  it  would 
have  been  a  simple  matter  for  the  defendant  to 
have  said  that  he  had  all  the  checks,  that  he  had 
transcripts  of  the  accounts  and  checks  for  all  of  the 
disbursements,  and  would  produce  them  when  the 
Master  took  up  the  accounting  phase  of  the  case. 
And  that  would  have  been  satisfactory  up  to  the 
spring  of  1920  when  the  taking  of  testimony  was 
concluded.  Even  that  would  not  explain  the  contra¬ 
dictions  and  the  attempts  to  evade  the  Master  sub¬ 
sequent  to  that  time, — 1921. 

“In  this  connection  and  right  at  this  point,  it  is 
pertinent  for  me  to  suggest  that  counsel  for  the  de¬ 
fendants  in  one  of  the  late  hearings  saw  fit  to  criti¬ 
cise  the  Master’s  procedure,  saying  it  was  rather 
“extraordinary”  “reopening  the  case  after  it  was 
practically  closed.”  Of  course  the  Master  could 
well  understand  the  feelings  of  counsel  when  the 
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persistent  probings  of  the  Master  disclosed  not  only 
the  weaknesses  of  his  clients’  defense,  but  the  dub¬ 
ious  method  of  his  client;  and  he  did  not  therefore, 
out  of  consideration  for  counsel,  see  fit  to  comment 
on  this  display  of  feeling,  beyond  saying  that  it 
was  the  prerogative  of  the  Master  as  it  was  the  pre¬ 
rogative  of  the  Chancellor,  to  probe  to  the  utmost 
any  matter  in  which  he  was  called  upon  to  do  equity 
between  the  parties.  Counsel  seemed,  however,  to 
have  overlooked  the  fact  that,  whether  or  not  the 
master  was  satisfied  with  the  record  as  it  stood  on 
the  main  issues  in  the  case,  there  still  had  been  no 
effort  on  the  part  of  counsel  for  the  defendant  to 
go  into  the  accounting  for  rents,  which,  on  the  record 
as  it  then  stood,  the  defendant  was  plainly  required 
to  make,  and  in  which  these  particular  items  of  evi¬ 
dence  played  the  most  important  part.  So  that 
while  the  Master  may  have  seen  fit  to  probe  further 
into  some  matters  which  related  to  the  main  issue 
in  the  case,  he  had  not,  as  charged  by  counsel 
for  the  defendant,  reopened  a  case  which  had 
been  closed,  but  was  continuing  the  examination 
of  a  case,  in  which  not  only  had  one  phase  not 
yet  been  touched  upon,  but  in  which  the  other  phase, 
not  only  as  shown  by  the  ultimate  development, 
but  as  then  apparent  on  a  careful  reading 
of  the  record,  was  far  from  being  explored  or  ex¬ 
ploited  sufficiently  to  accurately  weigh  and  deter¬ 
mine  plaintiff’s  contentions,  but  certainly  sufficiently 
to  warrant  the  gravest  doubt  as  to  the  defendant’s 
contentions,  and  not  only  justify  but  demand  the 
further  examination  into  them,  which  the  Master 
undertook.”  (R.  220-222.) 

“The  defendant  referred  on  a  number  of  occasions, 
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as  will  be  seen  by  reference  to  the  A,  N  and  0  Sched¬ 
ules,  to  the  last  conference  between  him  and  the 
plaintiff  before  suit,  statinjr  it  was  for  the  purpose 
of  an  accounting,  and  that  the  figures  between  him 
and  the  plaintiff  were  all  gone  over.  He  said  the 
plaintiff  did  all  the  figuring;  that  it  would  indicate 
the  fiifures  discussed  at  that  conference,  and  the 
amounts  claimed  by  plaintiff,  by  Mrs.  Carroll,  by 
the  Carroll  Electric  Company.  At  the  hearing  of 
July  9,  1919,  he  said  that  his  counsel  would  produce 
these  final  figures  and  interrogate  him  about  them 
at  the  next  heariny.  (R.  659-64.)  At  the  session  of 
April  13th,  1920,  the  Master  called  his  attention  to 
this  statement  and  called  for  these  figures,  and  his 
counsel  said  he  had  to  yo  over  the  records  and  pick 
up  loose  ends.  (R.  728-9.)  This  was  just  before  the 
close  of  the  testimony  by  his  counsel. 

“At  the  session  of  June  27th,  1921  the  defendant 
again  stated  in  response  to  the  Master’s  inquiry, 
that  he  and  the  plaintiff  had  agreed  on  all  of  the 
figures  at  this  conference.  (R.  789-91.)  At  the 
session  of  November  27,  1921,  in  response  to  the 
Masters’  call  again  for  these  figures  he  said  that  he 
did  not  understand  the  Master’s  call  for  figures 
made  at  the  last  conference  before  suit.  (R.  1102-5.) 
The  record  will  show  that  this  statement  was  made 
by  his  counsel,  but  it  will  also  show  that  at  this 
session,  as  at  some  others,  I  specifically  asked 
the  defendant  if  he  adopted  the  statements  of  his 
counsel  in  regard  to  these  matters.  That  is  why  I 
say  this  is  the  statement  of  the  defendant. 

“From  the  time  the  defendant  first  made  the  state¬ 
ment  that  he  had  these  figures,  there  is  nothing  in 
the  record  to  show  that  he  undertook  to  put  this 
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evidence  in  the  same  category  as  his  other  evidence, 
that  is  by  his  non-committal  language  to  leave  it  un¬ 
certain  whether  or  not  he  had  it.  Neither  did  his 
counsel  say  anything  about  searching  for  or  locating 
these  figures ;  he  merely  waived  it  aside  as  one  of  the 
loose  ends  he  would  have  to  pick  up  by  going  over 
the  record;  notwithstanding  the  defendant  had  many 
months  previous  boldly  offered  to  produce  these  fig¬ 
ures  and  place  himself  under  examination  as  to 
them  in  his  defense.  For  all  that  the  record  shows, 
counsel  never  went  over  it  to  pick  up  loose  ends; 
on  the  contrary  counsel  subsequently,  with  apparent 
irritation,  characterized  as  extraordinary  the  course 
of  the  Master  in  conducting  the  hearings  to  pick  up 
these  loose  ends,  which,  it  may  at  least  be  said,  coun¬ 
sel  overlooked,  and  of  which  there  appeared  to  have 
been  a  great  many  in  the  record,  as  well  as  to  pick 
up  the  accounting  in  this  case  which  had  not  been 
furnished  by  the  defendant.  Apparently  the  criti¬ 
cism  of  the  Master  in  this  respect  was  provoked  by 
the  picking  up  of  loose  ends  which  developed  evi¬ 
dence  not  pleasing  to  the  defendant,  rather  than 
justified  on  the  state  of  the  record. 

“These  figures,  had  they  been  produced,  would 

have  been  possibly  the  most  important  thing  in  the 
case,  certainly  one  of  the  most  important.  As  dis¬ 
cussed  under  the  subject  of  the  builder’s  commis¬ 
sion,  the  defendant  committed  himself  to  the  ulti¬ 
mate  proposition  that  at  this  last  conference  before 
the  suit  the  only  matter  in  dispute  between  him  and 
the  plaintiff  was  the  question  of  the  builder’s  com¬ 
mission  to  the  plaintiff  for  the  building  of  the 
Twelfth  Street  property;  that  the  plaintiff  wanted 
15  per  cent  and  he  was  willing  to  allow  but  ten.  It 
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is  true  that  he  could  not  at  first  satisfactorily  ex¬ 
plain  why  there  was  no  discussion  as  to  a  builder’s 
commission  on  Q  Street  in  all  the  months  preceding 
this  final  conference  and  then  endeavored  to  correct 
his  statement  by  saying  that  the  dispute  was  as  to 
the  builder’s  commission  on  both  properties.  But 
the  fact  is  that  whether  there  was  a  question  at 
this  conference  as  to  the  builder’s  commission  on 
Twelfth  Street  or  the  builder’s  commission  on 
Twelfth  and  Q,  as  the  only  matters  in  dispute,  these 
figures  would  have  been  speaking  evidence  of  the 
fact  and  would  have  gone  directly  to  the  essence  of 
the  defendant’s  contention.  In  this  situation  it 
must  be  concluded  that  the  production  of  these  fig¬ 
ures  would  have  been  damaging  to  his  own  claim  and 
corroborative  of  plaintiff’s  contention;  and  that  was 
the  reason  they  were  not  produced  after  the  defend¬ 
ant  had  not  only  said  they  would  be  produced  but 
he  would  be  examined  about  them  in  his  defense. 

“If  one  were  inclined  to  speculate,  one  might  draw 
some  interesting  inferences  from  some  other  state¬ 
ments  of  the  defendant  in  this  connection.  He  says 
that  these  figures  developed  an  indebtedness  to  the 
plaintiff  of  something  over  $2,000.  At  the  session 
of  April  4th,  1918,  he  said  he  had  in  his  tin  box, 
where  he  also  testified  he  kept  Mrs.  Carroll’s  ac¬ 
count  (the  jackets  and  folders  before  referred  to) 
**the  details  of  the  excesses  credited  in  suspense 
the  plaintiff’s  statements,  the  Rawlings  statements, 
etc.  Now,  as  is  shown,  the  so-called  suspense  ac¬ 
count  is  a  paper  folded  in  three  folds,  the  folds 
showing  wear,  with  an  endorsement  on  the  back 
“Statement — J.  J.  Moebs;’’  and  it  shows  a  balance 
in  favor  of  the  plaintiff,  of  $2,557.14.  One  might 
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well  wonder  whether  this  so-called  suspense  account 
was  the  final  result  of  the  figures  made  at  the  con¬ 
ference,  the  figures  which  “developed”  this  indebt¬ 
edness  of  something  over  $2,000,  exclusive  of  and 
without  any  reference  whatever  to  a  builder’s  com¬ 
mission  in  the  calculations;  whether  it  was  part  of 
**the  details  of  the  excesses  credited  in  suspense” 
in  the  defendant’s  tin  box,  a  memorandum  as  he 
at  one  time  called  it ;  and  whether  if  the  tin  box  had 
been  explored  these  other  figures  might  easily  have 
been  discovered  and  produced.”  (R.  234-236). 

When  the  plaintiff  closed  his  testimony  on  the  main 
issue,  covering  the  cross-examinations  of  the  defendants, 
the  testimony  of  plaintiff  and  of  plaintiff’s  witnesses 
Healy,  Birge,  Simpson  and  Adolph  E.  Moebs,  it  was 
clearly  manifest  from  this  testimony  and  the  answers 
to  interrogatories,  that  the  defense  set  up  in  the  answer 
was  not  bona  fide.  The  Master  gives  this  as  his  reason 
for  refusing  to  hold  at  that  time  the  bill  should  be 
dismissed,  and  requiring  the  defendant  to  put  in  his 
case.  At  the  conclusion  of  the  defendant’s  evidence 
and  the  plaintiff’s  rebuttal  there  was  not  a  rag  or  tatter 
of  defendant’s  answer  left.  The  evidence  of  Barnard  and 
Grady  utterly  destroyed  it.  The  Master  says  (R.  75-76.) : 

“While  the  main  issue  was  far  from  clarified  by 
these  cross-examinations,  there  were,  at  the  con¬ 
clusion  thereof,  inevitably  fixed  on  my  mind  two 
conspicuously  outstanding  impressions: 

“First:  The  ignorance  of  the  defendant  Frances 
G.  Carroll  of  the  matters  involved  in  the  controversy 
and  even  of  the  pleadings  to  which  her  signature  had 
been  appended,  was  so  complete  as  to  involve  her  in 
a  maze  of  glaring  contradictions  and  inconsistencies, 
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and  thus  render  her  testimony  not  only  valueless  to 
her  co-defendant,  but  on  the  contrary  most  damag¬ 
ing  to  his  assertions,  potentially  persuasive  of  the 
probable  truth  of  plaintiff’s  allegations.  I  shall  not 
comment  at  large  on  this  deposition,  perhaps  not 
refer  to  it  in  much  detail.  The  youth  and  evident 
unsophistication  of  ^Irs.  Carroll,  contrasted  with  the 
effort  made  by  the  pleadings  to  pose  her  as  a  wo¬ 
man  capable  of  dealing  intelligently,  cautiously  and 
independently  of  her  husband  in  business  transac¬ 
tions  of  the  character  and  importance  involved  in 
this  case,  placed  her  in  a  position  most  distressing 
to  her  and  painful  to  the  observer. — so  much  so  that, 
because  of  sympathetic  consideration  for  her,  it  was 
not  until  forced  by  repeated  trenchings  on  the  pro¬ 
prieties  by  her  husband,  in  responding  to  her  un¬ 
voiced  appeals  and  promi)ting  her,  that  I  admonished 
him  to  cease  prom])ting  the  witness  (R.  27  41-2)  so 
much  so  that  both  before  and  after  this  admonition 
her  counsel  felt  called  upon  frequently  to  aid  and 
protect  her  by  interruptions.  (R.PP.  26,  27-8,  29-30, 
34-5,  37-8,  39-41,  49-51,  52,  53,  67,  68,  70-1,  73,  75-7, 
78-9,  83,  90,  93,  97,  98.  103-6.) 

“Second:  The  testimony  of  defendant  Harry  R. 
Carroll,  as  it  developed,  gave  evidence  in  general  of 
disingenuousness  and  evasiveness,  and  in  many  in¬ 
stances  was  pronouncedly  of  that  character.  The 
whole  deposition  is  pregnant  with  proffered  argu¬ 
mentative  conclusions  and  deductions  and  singularly 
lacking  in  direct  and  simple  answers  and  statements 
of  fact,  except  where  there  seemed  to  be  opportunity 
to  promote  the  interest  of  the  witness  by  direct  and 
positive  assertions.  The  subsequent  unfolding  of 
the  case,  as  it  will  be  outlined,  conclusively  proves 
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that  the  impression  inducing  this  characterization 
was  not  a  mistaken  one. 

“At  the  conclusion  of  these  cross-examinations, 
the  plaintiff  testified  in  support  of  his  bill.  His  evi¬ 
dence  was  frank,  direct  and  dispassionate,  wholly 
free  of  effort  to  make  a  case  for  himself,  by  stress¬ 
ing  points  and  facts,  and  marked  by  a  disinclination 
to  indulge  in  positive  assertions  of  fact  w^here  his 
recollection  was  not  clear.  It  was  markedly  in  con¬ 
trast  to  that  of  the  defendant  Harry  R.  Carroll. 
There  was  comparatively  little  evidence  produced  in 
support  of  plaintiff’s  testimony.  At  its  conclusion, 
defendant  Harry  R.  Carroll  testified  for  the  defense, 
and  his  testimony  was  followed  by  but  comparative¬ 
ly  little  supporting  evidence.  The  evidence  for 
plaintiff  in  rebuttal  was  also  inconsiderable,  but  two 
of  the  witnesses  (Barnard  and  Grady)  developed 
important  facts  absolutely  contradicting  the  conten¬ 
tion  and  testimony  of  the  defendants  Carroll  that 
Mrs.  Carroll  was  the  owner  of  the  Q  Street  property, 
the  crucial  point  in  the  case. 

“The  hearings  extended  over  a  considerable  period 
of  time,  that  is,  down  to  the  spring  of  the  year  1920, 
owing  to  the  considerable  periods  elapsing  between 
adjournments.  At  the  conclusion  of  plaintiff’s  case, 
in  March,  1919,  counsel  for  the  defendants  moved 
that  the  bill  be  dismissed  on  the  ground  that  as  to 
the  Q  and  Twelfth  Street  properties  the  plaintiff’s 
testimony  w’as  not  supported  by  corroborating  cir¬ 
cumstances;  but  in  the  light  of  the  facts  then  de¬ 
veloped  and  for  the  reasons  already  given  in  respect 
of  the  character  of  the  testimony  of  the  defendants, 
indicating  as  it  did  a  defense  in  many  particulars 
not  bona  fide,  I  w’as  clearly  of  opinion  that  defend- 
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ants  should  be  required  to  enter  fully  into  their  de¬ 
fense,  and  I  accordingly  denied  the  motion. 
(R.  546-8).”  (R.  75-76.) 

When  the  defendant’s  answer  was  thus  eliminated 
from  the  case  by  being  proven  false,  its  probative  force 
as  a  sworn  answer  was  gone  under  the  rule.  All  of  the 
cases  cited  for  appellant  so  state  in  the  strongest  lan¬ 
guage.  The  Master  says:  (R.  81-82  and  114) : 

“It  was  from  the  contradictions  and  inconsis¬ 
tencies  of  the  defendant  and  Mrs.  Carroll  on  these 
cross-examinations,  the  development  therefrom  that 
these  specific  securities  alleged  to  have  belonged  to 
Mrs.  Carroll  and  to  have  been  used  for  financing  of 
the  Q  Street  property,  were  either  worthless,  or  not 
offered  or  available  for  the  purpose,  the  consequent 
shifting  of  the  defendant  to  the  position  that  Mrs. 
Carroll  had  advanced  moneys  for  household  main¬ 
tenance  in  the  years  1912-14,  for  which  the  defend¬ 
ant  was  indebted  to  her  in  the  sum  of  over  $3,000, 
thus  constituting  available  funds  for  the  purpose, 
that  the  case  of  plaintiff  first  gained  strength  and 
prima  facie  verity,  and  induced  me  to  overrule  the 
motion  to  dismiss  and  require  the  defense  to  put  in 
its  case.”  (R.  81-82.) 

“It  was  when  confronted  with  the  damaging  de¬ 
velopments  on  his  cross-examination,  showing  that 
Mrs.  Carroll  never  delivered  to  him  any  assets  to  pro¬ 
vide  for  the  Q  Street  enterprise  and  that  those  he 
pretended  she  had  delivered  were  either  worthless 
or  of  such  character  that  not  one  dollar  could  be 
raised  on  them,  that  the  defendant  put  forward  his 
alleged  indebtedness  to  Mrs.  Carroll  as  a  source 
from  which  to  obtain  funds  outside  of  these  securi- 


61 


ties  which  w’ould  enable  him  to  build  the  Q  Street 
apartment  house;  an  indebtedness,  for  money  which 
she  was  alleged  to  have  advanced  out  of  her  own  es¬ 
tate,  for  the  maintenance  of  the  Decatur  Street 
home,  but  which  as  I  have  before  stated  is  shown, 
(Schedule  PPP)  to  be  an  indebtedness  from  the  de¬ 
fendant  to  the  rent  moneys  from  the  properties  in 
suit  w'hich  Mrs.  Carroll  had  used  for  that  purpose. 
The  breaking  down  of  this  part  of  the  structure  of 
the  defense  is  most  striking,  but  there  were  two 
other  parts  of  the  structure  of  the  defense  which 
were  demolished  with  equal  certainty  and  effective¬ 
ness.”  (R.  114.) 

And  again  the  Master  says  in  conclusion:  (R.  267.): 

'‘Disregarding  many  of  the  numerous  inconsis¬ 
tencies  and  contradictions  of  the  defendant  in  his 
evidence  on  almost  every  conceivable  point  in  the 
case,  and  bearing  in  mind  the  salient  features  only, 
— the  alleged  use  of  Mrs.  Carroll’s  moneys  to  finance 
Q  when  in  fact  they  w^ere  rent  monies  or  monies  re¬ 
leased  by  the  use  of  rent  monies;  the  fatal  weak¬ 
nesses  in  the  story  about  the  agreement  with  respect 
to  Q  Street  lot,  including  the  incident  of  the  loan 
testified  to  by  Barnard,  and  the  incident  of  the  dupli¬ 
cate  contract  testified  to  by  Grady;  the  making  of 
the  Twelfth  Street  contract  by  the  defendant  indi¬ 
vidually;  the  charging  of  the  monies  for  its  pur¬ 
chase  to  him  individually  just  as  other  monies  had 
been  charged  to  him  on  the  other  properties  in  this 
case,  and  the  crediting  back  to  him  of  those  moneys 
after  suit  and  their  transfer  to  an  alleged  building 
account;  the  fatal  error  about  the  Q  Street  builder’s 
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profit  as  just  above  outlined, — one  cannot  conceive 
for  a  moment  that  the  defense  in  this  case  had  ever 
a  particle  of  good  faith  behind  it.  Moreover,  the 
reckless  juggling  of  facts,  the  apparent  premedi¬ 
tated  alteration  of  papers  and  accounts,  and  the  per¬ 
sistent  efforts  to  suppress  and  prevent  access  to  im¬ 
portant  evidence  would  seem  to  be  provocative  of  the 
strongest  kind  of  condemnation,  but  need  no  further 
comment  from  me.”  (R.  267.) 

The  Master’s  conclusions,  confirmed  by  the  Court,  are 
therefore  strictly  within  the  rule.  And  the  plaintiif’s 
case  being  established  it  was  well  within  the  Master's 
right  to  require  discovery  to  the  fullest  extent  to  pro¬ 
vide  the  ground  work  for  the  accounting,  or  even  to  de¬ 
velop  evidence  in  their  possession  bearing  on  any  issue 
in  the  case  which  he  had  originally  ordered  the  defendant 
to  produce  and  the  production  of  which  the  defendant 
was  persistently  evading  in  disregard  of  the  Master’s 
order.  There  was  never  at  any  moment  a  re-opening  of 
any  branch  of  the  case.  The  persistence  of  the  Master 
in  compelling  the  discovery  he  had  ordered  was  the  real 
reason  for  the  attack  on  him  in  the  exceptions  by  charg¬ 
ing  prejudice.  The  record  is  pregnant  of  that.  On  this 
point  the  Master  says  (R.  193-195  and  201) : 

“No  clear  conception  of  this  case  can  be  had  with¬ 
out  a  review  in  some  detail  of  the  testimony  of  the 
defendant,  and  of  the  facts  developed  therefrom,  in 
respect  of  his  method  of  dealing  with  records,  pa¬ 
pers  and  accounts  having  important  bearing  on  this 
controversy,  in  his  endeavors  to  suppress  evidence 
and  to  avoid  its  discovery.  Even  to  one  who  had 
heard  all  of  the  evidence  in  the  case  it  would  not  be 
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manifest  except  by  a  minute  and  close  reading  of  the 
entire  record.  If  the  hearings  had  been  had  on  con¬ 
tinuous  days,  or  with  the  lapse  of  but  a  few  days, 
it  might  have  been  more  apparent,  but  by  reason  of 
the  long  lapse  of  time  between  the  hearings  it  was 
not  apparent  to  me,  even,  until  I  had  made  this 
minute  and  close  study  of  the  record,  and  then  only 
by  a  careful  digesting  of  the  same  along  the  plan 
which  I  have  outlined  in  this  report  (Schedule  QQ) 
and  the  bringing  together  in  juxtaposition  of  all  the 
testimony  on  the  different  points.  The  extent  of 
Schedule  QQ  will  indicate  somewhat  the  character 
of  this  w'ork,  and  the  reading  of  it  will  indicate  its 
importance.  No  doubt  the  lapse  of  time  between  the 
hearings  is  primarily  responsible  for  many  of  the 
contradictions  which  appear  in  that  record,  due  to 
the  defendant’s  failure  to  recall  his  previous  state¬ 
ments  on  the  point  of  inquiry.  There  is  hardly  a 
paper  or  source  of  evidence  of  any  great  consequence 
in  this  case  but  what  has  been  the  subject  of  varying 
statements  by  the  defendant  from  time  to  time  in 
the  course  of  the  reference;  hardly  a  paper  of  any 
consequence  or  source  of  evidence  has  been  pro¬ 
duced  or  opened  up  by  the  defendant  voluntarily. 

“After  the  evidence  had  been  closed  by  counsel 
for  the  respective  parties  and  when  I  had  carefully 
studied  and  examined  it  with  a  view  to  hearing  ar¬ 
guments  and  the  preparation  of  my  report,  I  was, 
upon  a  study  of  the  record,  amazed  at  the  dearth  of 
evidence  upon  important  points  at  issue,  and  w'as 
struck  with  this  apparently  studied  purpose  to  avoid 
and  prevent  the  introduction  of  the  evidence  on  these 
points.  Acting  for  the  Chancellor,  and  with  his 
privileges  and  powers  in  the  taking  of  evidence,  I 
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deemed  it  then  my  duty  to  do  what  the  Chancellor 
himself  would  do  if  the  case  had  been  heard  in  open 
court.  I  undertook  to  examine  into  these  things 
which  seemed  of  importance,  in  order  that  the  Chan¬ 
cellor  might  be  so  informed  ultimately  as  to  do  full 
equity  and  justice  between  the  parties.  For  this 
purpose  I  set  the  case  down  for  hearing  and,  with 
notice,  upon  the  various  points  which  I  desired  to 
investigate  I  pursued  the  lines  of  investigation 
which  seemed  to  be  proper.  In  order  to  avoid  in  the 
beginning  being  met  with  a  continuance  of  the  ap¬ 
parent  previous  methods  of  the  defendant  before  I 
could  get  a  fair  start  in  this  investigation  I  opened 
it  up  by  examining  the  defendant’s  bookkeeper, 
Mclllhenny,  in  the  office  of  the  defendant,  where  the 
records  would  be  immediately  at  hand  and  produc¬ 
tion  could  not  be  put  off  to  a  subsequent  hearing. 

“In  this  examination,  in  which  the  defendant,  not 
being  a  witness,  was  unable  to  prevent  the  probe,  the 
most  important  development  of  evidence  in  this  case 
was  had  in  the  production  by  Mclllhenny,  from  the 
desk  of  the  defendant,  of  accounts  which  the  defend¬ 
ant  had  said  he  did  not  have  or  could  not  find,  ac¬ 
counts  which  disclosed  the  significant  facts  with  re¬ 
spect  to  the  Twelfth  Street  property,  that  is,  that  at 
the  time  the  Twelfth  Street  property  was  purchased 
(1915),  on  the  individual  contract  of  the  defendant, 
the  $8,000  purchase  money  was  charged  up  to  him 
personally  in  his  ledger  account  as  all  other  moneys 
advanced  to  him  by  the  Carroll  Electric  Company  on 
the  properties  in  suit  or  for  personal  use  were 
charged;  that  likewise  the  first  payment  of  interest 
on  the  trust  on  Twelfth  Street,  four  months  after 
the  purchase  (1915)  was  charged  up  to  him  individ- 
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ually;  and  that  after  this  suit  was  filed  (1916)  those 
two  items  were  credited  back  to  him  and  charged 
up  the  one  against  the  alleged  property  of  the  Car- 
roll  Electric  Company  the  Twelfth  Street  building 
and  the  other  against  “Rent,”  notwithstanding  the 
defendant’s  repeated  assertions  that  under  the  di¬ 
rection  of  his  counsel  that  he  do  nothing  to  change 
the  situation  at  the  time  of  the  suit,  to  leave  every¬ 
thing  as  it  was,  to  make  no  entries,  everything  had 
been  left  in  statu  quo,  no  entries  had  been  made,  and 
this  very  building  account  had  not  been  brought  for¬ 
ward  into  a  general  account. 

“This  disclosure  fixed  in  my  mind  the  determina¬ 
tion  to  probe  to  the  limit  in  order  to  satisfy  my  mind 
beyond  question,  and  I  did.  In  the  beginning  coun¬ 
sel  for  the  defendant  interposed  no  objection,  but 
later,  when  the  probe  became  more  insistent  and  the 
defendant  became  irritated  to  the  point  of  violent 
expression,  then  it  would  seem  that  counsel  absorbed 
some  of  his  irritation  and  later  indulged  in  criticism 
of  the  course  of  the  Master,  which  they  asserted 
w’as  extraordinary,  but  which  the  facts  in  this  rec¬ 
ord  will  show  was  fully  warranted.  Even  then  the 
Master  was  met  more  or  less  with  the  continuation 
of  the  methods  of  the  defendant.  Nothing  was  pro¬ 
duced  except  what  was  demanded  and  much  of  it 
was  only  produced  after  repeated  demands.  All  of 
the  evidence  with  respect  to  the  rents,  absolutely 
necessary  to  an  accounting  in  this  case,  was  reluct¬ 
antly  produced  in  the  course  of  this  probe.  The  ab¬ 
sence  of  this  evidence  alone  is  an  indication  of  the 
meagerness,  the  paucity  of  the  evidence  previously 
submitted  by  the  defendant  under  the  pressure  of 
counsel  for  the  plaintiff.  Some  of  the  evidence  pro- 
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(luced  showed  the  tampering  with  papers  and  the 
falsity  of  exhibits  originally  produced  by  the  de¬ 
fendant  under  the  general  order  of  the  Master  at  the 
beginning  to  produce  all  evidence,  all  entries,  bearing 
on  the  case.  Perhaps  no  commentary  on  this  subject 
can  be  better  than  the  simple  drawing  to  attention 
of  the  character  of  the  return  to  the  original  order 
of  the  Master  in  November  of  1917,  the  list  of  ex¬ 
hibits  then  produced  and  the  voluminous  number  of 
exhibits  ultimately  produced  on  the  Master’s  call  at 
the  hearings  in  1921.  In  Schedules  QQQ  is  a  list 
of  exhibits  in  the  case,  describing  the  exhibits  and 
showing  when  and  by  whom  they  were  produced  and 
on  whose  call  they  were  produced.  By  comparison 
of  the  importance  of  the  exhibits  finally  disgorged, 
with  the  unimportant  character  or  false  character 
of  those  originally  produced  on  the  Master’s  order, 
it  will  be  seen  that  the  original  return  to  the  Mas¬ 
ter’s  order  was  but  a  pretense,  the  barest  pretense.” 
(R.  193-195.) 

“From  this  and  from  the  great  mass  of  exhibits 
in  this  case  it  will  be  seen  that,  notwithstanding  the 
comprehensive  order  of  the  Master  required  the  de¬ 
fendant  to  produce  everything  having  a  bearing  on 
the  case,  and  notwithstanding  that  as  it  ultimately 
appeared  substantially  all  of  the  record  evidence 
bearing  upon  this  case  was  in  the  possession  of 
the  defendant,  the  original  return,  so  far  as  its  auth¬ 
enticity  is  concerned,  consisted  in  nothing  more  than 
the  production  of  five  original  ledger  sheets  of  the 
Carroll  Electric  Company,  one  of  which  was  a  gen¬ 
eral  account  with  Mrs.  Carroll  and  four  others  of 
which  were  the  job  ledger  accounts  of  the  Carroll 
Electric  Company  for  the  electrical  work  on  four 
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out  of  the  five  properties  in  suit;  and  in  addition 
thereto  Mrs.  Carroll’s  original  book  account  of  rents 
and  disbursements  for  the  S  and  T  Street  properties. 
It  is  apparent  that  a  great  deal  of  important  evi¬ 
dence  was  suppressed  and  that  the  return  was 
nothing  but  a  pretense,  attempted  to  be  colored  with 
good  faith  by  the  further  pretense  that  it  was  a  re¬ 
turn  made  in  full  compliance  with  the  demands  and 
requests  of  counsel  for  the  plaintiff,  later  repudiated 
by  him.”  (R.  201.) 

It  will  be  seen,  therefore,  that  the  Master  fully  recog¬ 
nized  the  general  rule  of  equity  pleading  as  to  corroborat¬ 
ing  circumstances,  and  so  specifically  stated  in  his  re¬ 
port.  The  Court  agreeing  with  his  findings,  it  was  not 
error  to  predicate  that  conclusion  of  the  effect  of  Equity 
Rule  10  even  if  the  statement,  in  the  Court’s  opinion, 
should  be  held  to  be  in  error.  Not  only  were  all  the  cir¬ 
cumstances  confirmatory,  but  the  defendants’  answer 
was  disapproved  in  nearly  every  particular,  especially  in 
three  important  particulars,  by  more  than  corroborating 
circumstances,  to  wit,  by  the  testimony  of  Ralph  Barnard 
as  to  the  Q  Street  loan,  the  testimony  of  Grady  as  to  the 
Q  Street  contract,  and  the  result  of  the  cross-examination 
of  both  of  the  defendants  as  to  Mrs.  Carroll  having  any 
assets  left  after  the  S  and  the  two  T  Street  properties 
were  built  with  which  to  acquire  and  pay  for  Q  Street. 

The  very  authorities  cited  by  the  appellants  in  their 
brief  as  to  the  necessity  of  overcoming  a  sworn  answer 
indicate  the  proof  of  its  falsity  as  one  of  the  nx>st  ef¬ 
fective  methods  of  overcoming  its  probative  value.  So 
Godden  v.  Kimmell,  cited  by  defendants.  Also  Vigel  y. 
Hopp,  Wilcox  V.  El  Banco,  Dewey  Hotel  Company  v. 
United  States  Electric  Lighting  Co.  So  also  Conley  v. 
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Nailor,  118  U.  S.  127,  in  which  the  Court,  speaking  of 
the  old  equity  rule,  says  that  the  answer  of  the  defendant 
“may  be  used  as  evidence  in  favor  of  the  defendants  and 
will  be  taken  as  conclusive  if  not  contradicted  by  evi¬ 
dence  in  the  case.**  The  above  is  the  language  of  Chief 
Justice  Alvey,  of  this  Court,  in  Dewey  Hotel  Company 
V.  United  States  Electric  Lighting  Company,  17  App.  D. 
C.  356.  In  other  words  the  rule  is  that  the  answer  may 
not  only  be  overcome  by  accumulative  evidence  in  favor 
of  the  plaintiff’s  contention,  but  it  may  be  overcome  by 
destroying  the  answer  itself  by  the  evidence  in  conflict 
with  it. 

But  was  the  Court  in  error  in  holding  that  Equity  Rule 
10  of  the  Supreme  Court  of  the  District  of  Columbia  was 
a  valid  rule  within  the  competence  of  the  Court  to  make, 
and  that  its  effect  was  to  alter  the  former  principle  of 
equity  pleading  and  procedure  with  respect  to  the  pro¬ 
bative  value  of  a  sworn  answer? 

Even  without  any  expressed  authorization  from  Con¬ 
gress  to  the  Court  to  make  this  rule,  it  would  seem  that 
the  rule  would  be  abrogated  as  soon  as  the  reason  for  it 
ceased  to  exist.  Under  the  old  practice,  the  defendant, 
unless  required  to  do  so,  had  a  right  to  file  an  unsworn 
answer,  in  which  case  it  had  no  more  probative  value 
than  a  plea  in  common  law  action.  This  rule  w'as  changed 
by  Rule  10  of  the  Supreme  Court  of  the  District  of  Colum¬ 
bia,  which  required  that  the  answ’er  be  under  oath.  It 
could  no  longer  be  said  that  the  plaintiff,  having  re¬ 
quired  the  defendant  to  answer  under  oath,  should  to 
some  extent  at  least  be  bound  by  that  answ'er.  Rule  10 
of  the  rules  of  the  Supreme  Court  of  the  District  of 
Columbia  specifically  provides  that  the  verification  of 
the  answer  shall  not  put  the  plaintiff  to  any  greater 
burden  of  proof  than  if  the  answer  had  been  unsworn. 
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The  appellants’  argument,  however,  can  itself  leave  no 
doubt  as  to  the  correctness  of  the  Court’s  views  as  to  the 
operation  of  Rule  8.  Appellant  calls  attention  on  page 
32  of  his  Brief  to  Section  65  of  the  Code  for  the  District 
of  Columbia,  and  cites  a  portion  thereof.  This  section 
grants  authority  to  the  Supreme  Court  of  the  District 
of  Columbia  to  “establish  written  rules  regulating  plead¬ 
ing  practice  and  procedure,  and  by  said  rule  make  such 
modifications  in  the  forms  of  pleading  and  methods  of 
practice  and  procedure  prescribed  by  existing  law  as  may 
be  deemed  necessary  or  desirable  to  render  more  simple, 
effective,  inexpensive,  and  expeditious  the  remedy  in  all 
suits,  actions,  and  proceedings:  *  ♦  ♦  ♦  *  And  provided 
further  that  said  court  in  general  term  shall  not  have 
power  to  make  or  establish  rules  regulating  pleading, 
practice,  or  procedure  in  equity  which  are  inconsistent 
with  the  rules  in  equity  heretofore  or  hereafter  adopted 
by  the  Supreme  Court  of  the  United  States.’’ 

Appellant’s  Brief  then  admits  on  page  33  that  there 
was  no  equity  rule  of  the  Supreme  Court  of  the  United 
States  which  contained  any  provision  concerning  the 
subject  matter  of  Rule  8  of  the  Supreme  Court  of  the 
District  of  Columbia,  but  that  in  the  absence  of  such  a 
rule  by  the  Supreme  Court  of  the  District  of  Columbia, 
the  Federal  courts  had  continued  to  apply  the  old  rule 
of  equity  pleading  that  if  the  plaintiff  elected  to  insist 
upon  a  defendant  making  answer  under  oath,  he  would 
have  to  overcome  the  force  of  the  answer  by  two  wit¬ 
nesses  or  one  witness  and  corroborating  circumstances. 
The  position  the  counsel  urged  upon  the  Court  under  this 
point,  is  that  the  Code  provision  cited,  which  forbade 
the  Supreme  Court  of  the  District  of  Columbia  from 
adopting  any  rule  in  conflict  with  a  rule  of  the  Supreme 
Court  of  the  United  States,  extended  to  a  prohibition  to 
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Nailor,  118  U.  S.  127,  in  which  the  Court,  speaking  of 
the  old  equity  rule,  says  that  the  answer  of  the  defendant 
“may  be  used  as  evidence  in  favor  of  the  defendants  and 
will  be  taken  as  conclusive  if  not  contradicted  by  evi¬ 
dence  in  the  case”  The  above  is  the  language  of  Chief 
Justice  Alvey,  of  this  Court,  in  Dewey  Hotel  Company 
V.  United  States  Electric  Lighting  Company,  17  App.  D. 
C.  356.  In  other  words  the  rule  is  that  the  answer  may 
not  only  be  overcome  by  accumulative  evidence  in  favor 
of  the  plaintiff’s  contention,  but  it  may  be  overcome  by 
destroying  the  answer  itself  by  the  evidence  in  conflict 
with  it. 

But  was  the  Court  in  error  in  holding  that  Equity  Rule 
10  of  the  Supreme  Court  of  the  District  of  Columbia  was 
a  valid  rule  within  the  competence  of  the  Court  to  make, 
and  that  its  effect  was  to  alter  the  former  principle  of 
equity  pleading  and  procedure  with  respect  to  the  pro¬ 
bative  value  of  a  sworn  answer? 

Even  without  any  expressed  authorization  from  Con¬ 
gress  to  the  Court  to  make  this  rule,  it  would  seem  that 
the  rule  would  be  abrogated  as  soon  as  the  reason  for  it 
ceased  to  exist.  Under  the  old  practice,  the  defendant, 
unless  required  to  do  so,  had  a  right  to  file  an  unsworn 
answer,  in  which  case  it  had  no  more  probative  value 
than  a  plea  in  common  law  action.  This  rule  was  changed 
by  Rule  10  of  the  Supreme  Court  of  the  District  of  Colum¬ 
bia,  which  required  that  the  answer  be  under  oath.  It 
could  no  longer  be  said  that  the  plaintiff,  having  re¬ 
quired  the  defendant  to  answer  under  oath,  should  to 
some  extent  at  least  be  bound  by  that  answer.  Rule  10 
of  the  rules  of  the  Supreme  Court  of  the  District  of 
Columbia  specifically  provides  that  the  verification  of 
the  answer  shall  not  put  the  plaintiff  to  any  greater 
burden  of  proof  than  if  the  answer  had  been  unsworn. 
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The  appellants’  argument,  however,  can  itself  leave  no 
doubt  as  to  the  correctness  of  the  Court’s  views  as  to  the 
operation  of  Rule  8.  Appellant  calls  attention  on  page 
32  of  his  Brief  to  Section  65  of  the  Code  for  the  District 
of  Columbia,  and  cites  a  portion  thereof.  This  section 
grants  authority  to  the  Supreme  Court  of  the  District 
of  Columbia  to  “establish  written  rules  regulating  plead¬ 
ing  practice  and  procedure,  and  by  said  rule  make  such 
modifications  in  the  forms  of  pleading  and  methods  of 
practice  and  procedure  prescribed  by  existing  law  as  may 
be  deemed  necessary  or  desirable  to  render  more  simple, 
effective,  inexpensive,  and  expeditious  the  remedy  in  all 
suits,  actions,  and  proceedings:  ♦  *  ♦  *  ♦  And  provided 
further  that  said  court  in  general  term  shall  not  have 
power  to  make  or  establish  rules  regulating  pleading, 
practice,  or  procedure  in  equity  which  are  inconsistent 
with  the  rules  in  equity  heretofore  or  hereafter  adopted 
by  the  Supreme  Court  of  the  United  States.’’ 

Appellant’s  Brief  then  admits  on  page  33  that  there 
was  no  equity  rule  of  the  Supreme  Court  of  the  United 
States  which  contained  any  provision  concerning  the 
subject  matter  of  Rule  8  of  the  Supreme  Court  of  the 
District  of  Columbia,  but  that  in  the  absence  of  such  a 
rule  by  the  Supreme  Court  of  the  District  of  Columbia, 
the  Federal  courts  had  continued  to  apply  the  old  rule 
of  equity  pleading  that  if  the  plaintiff  elected  to  insist 
upon  a  defendant  making  answer  under  oath,  he  would 
have  to  overcome  the  force  of  the  answer  by  two  wit¬ 
nesses  or  one  witness  and  corroborating  circumstances. 
The  position  the  counsel  urged  upon  the  Court  under  this 
point,  is  that  the  Code  provision  cited,  which  forbade 
the  Supreme  Court  of  the  District  of  Columbia  from 
adopting  any  rule  in  conflict  with  a  rule  of  the  Supreme 
Court  of  the  United  States,  extended  to  a  prohibition  to 
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change  by  its  rules  any  general  principle  of  equity 
pleading,  practice,  or  procedure  which  had  heretofore  pre¬ 
vailed  in  the  Federal  courts,  and  this  in  face  of  the  ex¬ 
plicit  grant  of  power  by  Congress  to  the  Supreme  Court 
of  the  District  to  do  that  very  thing. 

Counsel  feels  justified  in  again  calling  the  attention  of 
the  Court  to  the  utterly  frivolous  character  of  this  appeal, 
the  only  purpose  of  which  is  obviously  to  continue  the 
defendant,  Harry  Carroll,  rent  free  in  the  enjoyment  of 
property  of  which  the  appellee  has  been  a  joint  owner  for 
the  ten  years  during  which  this  litigation  has  dragged 
along. 
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Pobit  II 

Appellant  in  his  Points  1  and  2  attempted  to  pave  the 
way  for  the  discredit  by  this  Court  of  the  legal  effect  of 
the  Master's  findings  as  confirmed  by  the  Court,  so  that 
the  contentions  raised  in  appellants*  points  3,  4  and  5, 
which  go  to  the  weight  of  the  evidence,  could  be  con¬ 
sidered  de  novo  by  this  Court.  The  argument  under  ap¬ 
pellants*  points  3,  Jf  and  5  consists,  therefore,  of  the  re¬ 
cital  of  selected  fragments  of  the  testimony,  principally 
that  of  the  appellants  and  the  assertion  that  these  alleged 
facts  constitute  the  weight  of  the  evidence. 

The  appellee  is  too  confident  of  the  result  of  an  exami¬ 
nation  by  this  Court  of  all  of  the  evidence  in  the 
Record  to  seek  to  preclude  its  re-examination  by  this 
Court,  by  invoking  any  presumption  in  favor  of  the  dou¬ 
ble  findings  of  facts  by  the  Special  Master  and  by  the 
Court  on  exceptions  to  the  findings  of  the  Special  Master. 

It  is  obvious,  however,  from  an  inspection  of  the  Rec¬ 
ord  that  exceptions  which  took  eight  days  to  argue  be¬ 
fore  the  lower  court,  and  979  typewritten  pages  to  re¬ 
port,  cannot  be  condensed  within  the  compass  of  a  brief 
of  reasonable  size.  The  appellee  is  therefore  forced  to 
refer  the  court  to  the  report  of  the  Special  Master  for  the 
facts  which  he  found  to  sustain  the  contention  of  the 
plaintiff  below  that  all  five  of  the  building  transactions 
involved  in  litigation  were  undertaken  under  the  same 
gneral  arrangement  between  th€>  plaintiff  and  Harry 
Carroll. 

The  most  that  the  appellee  can  do  is  to  call  the  Court’s 
attention  to  one  or  two  of  the  more  important  alleged 
facts  set  up  in  the  appellants’  brief  and  the  evidence 
which  compelled  the  Special  Master  to  find  against  the 


existence  of  these  facts. 

First,  as  to  the  finding  that  the  plaintiff  was  entitled 
to  a  one-half  interest  in  the  Q  Street  property  (appel¬ 
lants’  point  4).  On  page  70  of  appellants’  brief  reference 
is  made  to  the  testimony  of  Harry  R.  Carroll  that  when 
it  came  to  the  Q  Street  transaction,  he  informed  the 
plaintiff  below  that  Mrs.  Carroll  was  unwilling  to  go  into 
it  in  a  manner  similar  to  the  way  S  and  T  Street  had  been 
entered  into,  and  that  plaintiff  after  expressing  great 
surprise  said,  “Well,  if  that  is  the  case,  I  am  out  of  it, 
give  me  my  hundred  dollars,”  and  that  plaintiff  then 
there  took  pen  and  ink  and  scratched  out  his  name  on 
the  receipt  and  wrote  Frances  G.  Carroll  on  it,  and 
handed  receipt  to  defendant.  (R.  614). 

The  Record  shows  that  Harry  Carroll  volunteered  the 
statement  and  testified  with  great  circumstantiality  to 
time  and  place  when  this  alleged  conversation  took  place 
between  himself  and  the  plaintiff  below,  and  that  he  ex¬ 
hibited  to  substantiate  his  statement  a  receipt  issued 
from  the  office  of  Shannon  and  Luchs  to  Joseph  J.  Moebs. 
(R.  614.) 

At  a  subsequent  session  before  the  Special  Master 
(R.  674)  John  D.  Grady  identified  the  contract  of  sale, 
produced  an  exact  duplicate  w’hich  he  testified  had  been 
in  Shannon  and  Luchs’  file  from  the  date  it  w’as  executed, 
said  that  he  took  this  contract  to  Mr.  Moebs  in  person, 
both  the  original  and  a  carbon  copy,  of  which  Shannon 
and  Luchs  kept  one  and  the  other  was  given  to  Moebs 
(the  copy  which  Carroll  had  offered  in  evidence  to  sub¬ 
stantiate  his  story),  and  that  Moebs  scratched  out  Joseph 
J.  Moebs  and  wrote  Frances  G.  Carroll  and  signed  it  and 
“presented  it  to  him,  witness,  accompanied  by  a  check 
for  $100  deposit  and  it  resulted  in  a  sale.” 

It  was  obvious  that  at  the  time  Harry  Carroll  offered 
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the  original  in  evidence,  with  the  pen  alteration  by 
Moebs,  he  was  unaware  that  a  carbon  copy  had  been 
made  in  the  office  of  Shannon  and  Luchs,  that  Moebs 
had  altered  both  in  presence  of  Grady  to  correct  mistake 
made  in  typewriting  draft  in  Shannon  and  Luchs  office 
and  that  Harry  Carroll’s  entire  story  of  the  conversation 
with  Moebs  would  be  thus  shown  to  be  a  pure  fabrication. 

The  testimony  of  Harry  Carroll  and  documentary  evi¬ 
dence  in  the  case  show  that  every  dollar  put  into  the  pur¬ 
chase  of  the  Q  Street  lot  was  either  supplied  by  Harry 
Carroll  in  the  form  of  a  check  on  the  Carroll  Electric 
Company  account  to  his  order  or  by  cash,  with  the  ex¬ 
ception  of  the  $100  deposited  by  Moebs  to  secure  the  lot, 
and  with  the  exception  of  the  sum  of  $804,  which  it  was 
claimed  belonged  to  Mrs.  Carroll.  The  Master  in  his 
report  fully  discussed  this  S804  item  (R.  329),  and  the 
Court  below  in  its  opinion  states  (R.  329),  “Evidently 
the  Master  did  not  believe  that  the  $804  which  came 
from  the  Corcoran  Street  property  went  into  the  Q  Street 
property.  Upon  the  evidence  he  ivas  not  called  upon  to 
find  that  it  did**  And  it  may  be  said  in  passing  that  the 
Court  did  not  consider  this  belief  on  the  part  of  the  Mas¬ 
ter  to  be  due  to  any  prejudice  against  the  defendant 
Harry  Carroll,  for  the  Court  says  in  its  opinion  (R.  328) : 

“There  is  nothing  to  show  that  the  Master  as  he 
entered  upon  the  performance  of  his  duties  was 
prejudiced  against  the  defendants.  He  came  to  be¬ 
lieve  that  one  of  them  was  not  telling  the  truth  and 
in  his  report  points  out  several  instances  of  false 
testimony  as  he  believed  and  comments  on  them  in 
no  uncertain  terms.  Moreover  the  Master  had  the 
advantage  of  seeing  the  witness.  This  does  not  show 
a  pre judgment.  The  Master’s  adjectives  cannot  up- 
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set  his  conclusions  when  the  Record  supports  those 
conclusions. 

“The  Court  does  not  read  the  report  as  reflectinj? 
unfavorably  upon  the  conduct  of  counsel  but  as 
charging  the  suppression  of  evidence  and  other 
similar  acts  of  bad  faith  to  the  defendant  Harry 
Carroll.” 

It  would  seem,  therefore,  that  the  Master  found,  and 
the  evidence  was  conclusive,  that  Mrs.  Carroll  had  no 
money  to  put  into  the  Q  Street  property,  and  that  she 
never  put  in  any,  and  that  Harry  Carroll’s  claims  that  his 
funds  which  went  into  the  Q  Street  property  really  rep¬ 
resented  what  he  owed  her  was  an  utter  fabrication  and 
was  in  entire  conflict  with  the  answers  to  the  interroga¬ 
tories  which  attempted  to  set  up  specific  funds  of  Mrs. 
Carroll  which  went  into  Q  Street,  whereas,  in  point  of 
fact,  not  a  dollar  derived  from  these  sources  ever  went 
into  Q  Street  or  into  anything  else  as  they  were  bogus 
assets. 

Moreover,  the  claim  in  the  defendants’  answer  that  Q 
was  on  a  different  footing  from  S  and  the  two  T  Street 
houses,  and  that  it  was  on  a  different  footing  for  the 
reasons  set  forth  in  the  imaginary  conversation  above 
alluded  to  and  because,  as  the  answer  plainly  stated,  Mrs. 
Carroll  had  idle  funds  seeking  investment,  was  utterly 
discredited  by  the  testimony  of  Mr.  Ralph  Barnard,  of 
Barnard  and  Johnson,  to  the  effect  that  the  Carrolls  ap¬ 
plied  to  him  for  a  building  loan  of  $6,000  for  the  con¬ 
struction  of  the  Q  Street  property.  As  the  answer  of 
the  defendants  had  also  said  that  Moebs  guaranteed  to 
build  the  Q  Street  for  $5,000,  and  the  lot  only  cost  $1,300, 
of  which  Moebs  had  already  paid  $100,  the  amount  of 
“idle  funds  of  Mrs.  Carroll”  which  could  have  gone  into 
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Q  over  and  above  the  $6,000  loan  had  it  been  made,  would 
have  been  $200.  The  loan  was  not  made,  and  we  find 
the  amounts  which  went  into  the  Q  Street  w’ere  con¬ 
tributed  by  the  plaintiff  Moebs  in  the  form  of  labor  and 
material  secured  on  his  credit,  and  the  several  payments 
by  Carroll  consisting  of  $400  in  cash  and  two  checks, 
each  for  $2,000,  drawn  by  him  on  the  account  of  the  Car- 
roll  Electric  Company,  which  he  always  treated  as  his 
own  personal  account. 

At  this  point  it  may  be  said  that  while  the  Master  did 
not  rule  that  the  Carroll  Electric  Company  was  nothing 
more  than  Harry  Carroll,  from  a  perusual  of  his  report 
it  becomes  evident  that  he  never  believed  in  the  bona 
fides  of  the  partnership,  which  was  contradicted  by  the 
fact  that  during  a  long  period  of  years,  including  the 
period  when  these  building  operations  went  on,  Harry 
Carrol  drew  large  sums  and  whatever  he  pleased  from 
the  funds  of  the  Carroll  Electric  Company,  and  his 
brother  Louis  got  ten  dollars  a  week  as  an  “outside  man.” 

The  Special  Master  in  his  report  has  this  to  say: 
(R.  265-266) : 

“The  Twelfth  Street  property  is  the  great  ob¬ 
jective  in  this  litigation.  It  was  the  objective  which 
led  to  the  contention  about  the  Q  Street  property. 
The  plaintiff  said  that  he  never  had  any  dealings 
with  the  Carroll  Electric  Company;  that  all  his 
dealings  were  with  the  defendant  and  he  always 
regarded  him  as  the  Carroll  Electric  Company.  That 
this  statement  of  the  plaintiff  is  true  and  that  he 
was  justified  in  his  belief  has  been  clearly  shown 
by  the  methods  of  the  defendant  in  his  dealings 
with  the  assets  of  the  Carroll  Electric  Company. 
He  used  them  for  his  own  personal  requirements 
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wherever  and  to  whatever  extent  he  saw  fit,  as  is 
fully  shown  by  the  exploitation  of  his  ledger  account 
and  its  comparison  with  the  ledger  account  of  his 
brother.  He  never  in  those  dealings  regarded  or 
treated  his  brother  as  a  partner.  Not  until  long  af¬ 
ter  this  suit  w'as  filed,  in  the  year  1918,  was  his 
brother  put  on  a  partnership  basis,  so  far  as  the  ac¬ 
counts  of  the  Carroll  Electric  Company  show.  Even 
at  the  end  of  the  year  1917,  when  this  reference 
had  just  begun,  his  brother  was  put  on  the  books  at 
a  paper  salary  of  $7,500  and  then  nearly  $5,000  was 
charged  back  as  unpaid  salary  for  1917.  The  with¬ 
drawn  amount  was  not,  as  in  subsequent  years,  car¬ 
ried  into  the  capital  account  of  the  company  as  a 
re-investment  of  his  moneys. 

“The  defendant’s  account,  as  all  of  his  dealings 
with  the  Carroll  Electric  Company,  shows  con¬ 
clusively  that  up  until  the  time  this  suit  was  filed 
and  even  thereafter  he  treated  the  assets  of  the 
Carroll  Electric  Company  as  his  own.  At  the  end 
of  December,  1916,  seven  months  after  the  filing  of 
this  suit,  he,  for  the  first  time  is  recorded  in  his 
account  as  overdrawing.  Then,  out  of  the  large 
sums  he  had  withdrawn  during  the  two  previous 
years  for  his  personal  uses,  for  uses  in  connection 
with  other  personal  properties,  for  use  in  connection 
with  the  properties  in  suit,  he  was  charged  on  the 
books  of  the  company  with  the  overdraft  of  some 
fourteen  thousand  and  odd  dollars  above  a  fixed 
salary  of  $7,200;  and  this  was  after  he  had  been 
credited  back  with  the  $8,500  which  had  been  pre¬ 
viously  charged  to  him  on  account  of  the  Twelfth 
Street  property.”  (R.  265-266). 


77 


It  was  not  until  near  the  close  of  this  long  litigation 
that  the  books  began  to  be  kept  in  such  a  way  as  to 
make  it  appear  that  Louis  Carroll  was  really  a  partner 
and  not  a  mere  employee  of  his  brother  Harry,  as  the 
plaintiff  Moebs  had  always  supposed  him  to  be. 

Another  remarkable  piece  of  evidence  referred  to  under 
point  4  of  the  appellants’  brief  is  the  alleged  purchase 
from  Harry  Carroll’s  wife  for  a  promissory  note  of  ?500 
all  her  Q  Street  property,  which  with  the  lot  cost 
$7201.22,  (see  appellants’  brief,  p.  54),  and  which  was 
traded  in  for  the  12th  Street  site  at  $12,500.  No  wonder 
the  Master  pointed  out  in  no  uncertain  terms  “instances 
of  false  testimony,”  as  he  believed. 

Doctrine  of  Aliquot  Parts  Inapplicable 

The  concluding  sentence  under  the  4th  point  of  the  ap¬ 
pellants’  brief  is  to  the  effect  that  even  should  it  be  held 
by  this  Court  that  plaintiff  was  a  partner  with  Harry 
Carroll  in  the  ownership  of  the  Q  Street  property,  yet 
it  was  error  for  the  Special  Master  to  hold  that  by  reason 
of  this  transaction  the  12th  Street  property  became  im¬ 
pressed  with  the  character  of  partnership  property  be¬ 
tween  the  plaintiff  and  defendant. 

In  their  point  3  the  appellants  seek  to  have  it  appear 
to  the  Court  that  the  Special  Master  decided  that  the 
12th  Street  property  was  partnership  property  of  Moebs 
and  Carroll  because  of  a  resulting  trust  in  favor  of  Moebs 
and  Carroll  growing  out  of  the  fact  that  their  Q  Street 
property  had  gone  largely  into  the  purchase.  Appellants’ 
counsel  then  cites  on  page  60  of  his  brief  a  number  of 
authorities  tending  to  show  that  where  there  is  a  re¬ 
sulting  trust,  the  trust  that  results  will  be  in  aliquot  parts 
to  those  who  furnished  the  money  for  the  purchase,  and 
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that  instead  of  Moebs,  therefore,  being  entitled  to  a  half 
interest  after  adjusting  equities  between  Moebs  and 
Harry  Carroll  growing  out  of  the  state  of  accounts  be¬ 
tween  them,  he  would  be  entitled  only  to  lien  for  the 
amount  of  his  advances. 

The  appellants  in  their  brief  on  page  56  have  excerpted 
a  casual  phrase  which  contains  the  only  reference  in  a 
report  which  covered  over  300  typewritten  pages  in 
which  the  Master  made  any  reference  to  the  legal  effect 
of  the  Q  Street  property  going  into  the  12th.  The  Mas¬ 
ter’s  report  as  a  whole  shows  that  his  finding  upon  all 
the  evidence  of  the  case  was  that  12th  Street  was  pur¬ 
chased  and  built  as  one  of  the  series  of  five  partnership 
transactions  of  the  Moebs-Carroll  partnership.  Time 
and  time  again  the  Master  refers  to  his  having  found 
that  the  plaintiff’s  contentions  were  overwhelmingly 
borne  out  by  all  the  evidence  of  the  case.  The  main  con¬ 
tention  of  the  plaintiff  was  that  12th  was  a  partnership 
asset,  and  that  it  was  a  partnership  asset  because  it  was 
covered  by  the  partnership  agreement  and  understanding 
between  himself  and  Harry  Carroll.  Nowhere  did  the 
plaintiff  in  his  bill  or  in  his  testimony  suggest  that  12th 
was  a  partnership  asset  wholly  because  a  partnership 
asset  had  gone  into  its  purchase.  Nowhere  in  the  volumi¬ 
nous  report  of  the  Master  can  be  found  any  statement 
which  would  justify  the  claim  that  he  considered  or 
found  12th  Street  to  be  partnership  property  independ¬ 
ently  of  any  agreement  of  partnership  and  wholly  by 
operation  of  law  from  the  fact  of  the  joint  ownership 
of  Q.  Nowhere  does  the  Court  in  its  opinion  find  or  re¬ 
fer  to  any  such  conclusion  of  law.  The  decree  was  based 
upon  the  facts  found  by  the  Master  as  facts  and  not  as 
conclusions  of  law. 

It  may  be  pertinent  to  ask  why  appellants’  counsel  in 


79 


the  first  two  points  of  his  brief  should  have  found  it 
necessary  to  assert  that  the  Court  below  failed  to  ex¬ 
amine  the  evidence  and  decided  the  case  on  an  erroneous 
view  of  the  law,  and  then  in  the  subsequent  points  in 
his  brief  to  insist  that  the  Master  based  his  report  solely 
upon  an  erroneous  conclusion  of  law  when  the  Master 
states  in  his  report  expressly  every  finding  of  fact  and 
not  a  single  conclusion  of  law.  The  Master  never  de¬ 
cided  the  question  of  parties  because  it  was  never  raised 
until  exceptions  were  filed  to  his  report.  The  Master 
never  decided  any  question  of  law  as  to  the  legal  effect 
of  Q  going  into  12th  because  obviously  no  such  con¬ 
tention  had  ever  been  made,  and  the  Master  treated  the 
fact  as  a  fact,  which  taken  in  connection  with  innumer¬ 
able  other  facts  in  the  case,  led  to  his  ultimate  finding 
that  the  partnership  agreement  extended  to  12th  Street. 
Thus  the  record  demolishes  the  foundation  upon  which 
appellants  seek  to  invoke  the  application  of  the  doctrines 
of  inconclusiveness  of  a  Masters*  findings,  of  necessary 
parties,  of  aliquot  parts  on  resulting  trusts. 

The  Master  made  no  reference  at  any  time  to  a  re¬ 
sulting  trust  or  to  the  ownership  of  Q  having  played 
any  other  part  than  that  of  powerful  evidence  in  cor¬ 
roboration  of  the  plaintiff’s  claim  that  12th  Street  too 
had  been  acquired  and  improved  under  the  general  un¬ 
derstanding  and  agreement  which  covered  all  the  pre¬ 
ceding  operations  in  the  series  of  which  this  was  the 
last  and  most  important.  The  Master  said  that  the 
transfer  of  Q  Street  impressed  on  12th  Street  the  char¬ 
acter  of  partnership  property. 

The  Master  decided  this  case  not  on  law  but  on  the  fact, 
that  Moebs  was  a  half  partner  by  reason  of  their  agree¬ 
ment  that  Carroll  was  to  finance  and  Moebs  to  contribute 
his  services  as  builder.  As  matter  of  fact  the  Master  was 
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more  than  fair  to  Carroll.  In  the  accounting  he  credited 
Carroll  with  all  of  his  contributions  to  the  purchase  and 
improvement  of  the  buildings  against  the  rents.  On  the 
ultimate  sale  of  the  property  this  would  have  to  be  al¬ 
lowed  to  determine  profits,  but  the  effect  of  setting  it  off 
against  the  rents  in  order  to  leave  the  property  clear  for 
an  equal  division  of  the  sale  price,  was  to  decrease  the 
plaintiff’s  judgment  on  the  accounting  and  to  save  Car- 
roll  the  interest  on  the  half  of  the  rents  so  absorbed  and 
strictly  due  to  plaintiff. 

The  doctrine  of  aliquot  parts  under  a  resulting  trust 
invoked  under  point  3  of  appellants’  brief  is  thus  based 
both  on  a  misconception  of  the  facts  as  found  by  the 
Special  Master  and  the  Court  and  upon  the  law  applicable 
thereto. 

No  such  contention  was  ever  raised  or  argued  before 
the  Court  below^  by  Messrs.  Johnson,  Easby-Smith,  and 
Fleharty,  who  had  represented  the  defendants  during 
the  eight  years  litigation  in  this  case,  and  the  doctrine 
has  no  application  to  the  facts  as  found  or  even  as 
claimed  by  either  side.  No  question  of  resulting  trust 
was  raised  because  it  was  not  necessary  to  invoke  that 
doctrine  in  order  to  establish  the  fact  that  Mrs.  Carroll 
held  the  property  in  trust  and  not  for  her  own  benefit. 
By  her  answer,  which  adopted  the  answer  of  her  husband, 
she  disclaimed  any  personal  interest  whatever  in  the  12th 
Street  property  or  in  the  Q  Street  property  at  the  time 
it  was  conveyed  to  Warwick.  It  became  unnecessary, 
therefore,  to  invoke  as  against  her  the  doctrine  of  re¬ 
sulting  trust. 

The  defendants  claimed  in  the  answer  of  Harry  Carroll, 
and  Mrs.  Carroll  agreed,  that  the  Carroll  Electric  Com¬ 
pany  had  acquired  the  entire  ownership  to  the  Q  Street 
property  and  had  advanced  the  entire  additional  sum 
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needed  for  the  purchase  of  12th.  They  relied  upon  a 
parol  express  trust,  which  of  course  would  have  been 
invalid  if  created  in  that  manner  as  is  indicated  un¬ 
der  point  3  of  this  brief,  but  for  the  sake  of  argument, 
let  it  be  assumed  that  the  Carroll  Electric  Company  con¬ 
tributed  the  entire  purchase  price  of  12th.  In  such  case 
the  doctrine  of  aliquot  part  would  have  had  no  application 
as  between  the  Carroll  Electric  Company  on  the  one  hand 
and  Mrs.  Carroll  on  the  other,  because  the  Carroll  Elec¬ 
tric  Company  would  not  have  contributed  an  aliquot  part, 
but  the  entire  purchase  price.  In  such  case  Louis  Car- 
roll  and  Harry  Carroll  would  not  have  taken  12th  Street 
in  proportion  to  the  amount  of  capital  contributed  by 
each  to  the  capital  of  the  Carroll  Electric  Company,  un¬ 
less  such  a  result  would  have  been  required  by  the  terms 
of  their  partnership  agreement. 

It  is  a  black  letter  text  law  that  where  a  partnership 
acquires  property,  it  belongs  to  the  partners,  the  articles 
of  partnership  being  silent  upon  the  point,  like  any  other 
partnership  assets.  That  is  to  say,  the  partners  are 
entitled  in  proportion  to  their  partnership  interests,  sub¬ 
ject  of  course  to  firm  obligations,  and  subject  to  any 
equities  between  the  copartners. 

The  following  is  from  30  Cyc.  689: 

“The  value  of  a  partner’s  share  is  determined  by 
converting  the  firm’s  assets  into  cash,  paying  the 
liabilities  of  the  firm,  and  striking  a  balance.  The 
proportion  of  such  balance  to  which  he  is  entitled 
under  the  partnership  agreement  constitutes  his 
share.”  Citing  Moore  v.  Huntington,  17  Wallace 
417,  which  decided  the  principle  and  applied  it  in 
that  case. 
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The  same  result  precisely  follows  when  the  partner¬ 
ship  which  contributed  the  entire  purchase  price  of  12th 
was  the  building  construction  partnership  of  Moebs  and 
Harry  Carroll.  Under  the  terms  of  their  partnership, 
as  found  by  the  Master  and  by  the  Court,  Harry  Carroll 
was  to  advance  the  capital  and  finance  the  enterprises, 
and  Moebs  was  to  use  his  skill  and  experience  in  the 
building.  Under  the  terms  of  the  partnership  they  were 
to  share  equally  in  the  profits  of  the  building  transactions, 
but  Harry  Carroll  was  to  have  returned  to  him  the  con¬ 
tributions  made  by  him  to  the  capital  required.  This 
capital  was  to  be  secured  by  Harry  Carroll  from  Mrs. 
Carroll,  who  was  to  have  it  returned  to  her  with  interest 
at  6  per  cent,  and  from  building  loans  secured  upon  the 
property,  and  of  course  if  any  small  additional  amounts 
were  necessary,  Harry  Carroll  was  to  secure  them. 

The  facts  found  by  the  Master  and  the  Court  showed 
that  the  common  adventures  of  Harry  Carroll  and  Moebs 
financed  and  built  the  12th  Street  property  under  an 
agreement  of  equal  ownership  subject  to  liens  for  actual 
amounts  advanced  by  three  of  the  parties,  directly  or  in¬ 
directly,  and  even  had  Mrs.  Carroll  not  disclaimed  of 
record  any  personal  interest  in  12th  Street,  a  trust  would 
have  resulted  in  favor  of  the  common  adventurers.  Not 
for  an  aliquot  portion  of  the  property  or  of  the  proceeds 
of  sale,  but  for  the  entire  property,  as  the  Master  and 
Court  found  that  Mrs.  Carroll  had  contributed  not  one  dol¬ 
lar  either  to  the  purchase  of  the  Q  Street  property  even  as 
a  mere  lender  to  her  husband  Harry  Carroll,  nor  a  dollar 
to  the  purchase  or  construction  of  the  12th  Street  prop¬ 
erty.  There  is  no  room  for  the  doctrine  of  aliquot  parts 
where  the  trustee  contributed  nothing  and  the  cestui  qui 
trustent  contributed  the  entire  amount.  Nor  is  there 
any  room  for  the  application  of  this  doctrine  as  between 
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the  common  adventurers,  because  their  interests  in  the 
property  were  based  upon  terms  of  agreement  found  by 
the  Master  and  the  Court  to  underly  the  12th  as  well 
as  the  other  transactions  in  the  series. 

Mrs.  Carroll  would  have,  in  effect,  a  second  trust  upon 
the  property  to  secure  the  advances  of  her  money  by  her 
husband  for  the  purchase  of  the  lots,  and  for  her  pro¬ 
tection  she  was  to  take  the  title  to  the  land  and  hold  it 
until  she  was  repaid  out  of  the  proceeds  of  sale. 

This  was  the  method  found  by  the  Master  and  the 
Court  to  have  been  agreed  upon  by  all  the  parties  with 
respect  to  the  entire  series  of  transactions,  and  it  is  in 
light  of  these  facts  as  found  that  any  principle  of  law 
must  be  applied. 

That  Mrs.  Carroll  held  the  title  to  S,  the  two  T  Street 
properties,  and  the  10th  Street  property  according  to 
this  agreement  was  substantially  admitted  by  the  defen¬ 
dants,  and  trustees  were  appointed  by  the  Court  and 
the  properties  sold  and  the  proceeds  retained  in  the  hands 
of  the  trustees  until  the  final  settlement  of  this  litiga¬ 
tion. 

It  was  the  advantageous  deal  which  grew  out  of  the 
exchange  of  Q  for  12th  that  led  Harry  Carroll  to  fabri¬ 
cate  a  theory  under  which  his  copartner  Moebs  would  be 
excluded  from  the  most  advantageous  of  the  whole  series 
of  transactions,  and  which  led  to  the  final  attempt  to 
reach  a  settlement  by  Moebs  and  the  filing  of  his  bill  im¬ 
mediately  upon  the  repudiation  of  Harry  Carroll  of  any 
interest  by  Moebs  in  Q  or  12th,  except  for  an  unnamed 
and  unpaid  commission  for  the  building  of  Q  and  the 
building  of  12th. 

The  Master  therefore  committed  no  error  in  stating 
the  partnership  account  of  Moebs-Carroll  in  accordance 
with  the  terms  of  the  partnership  agreement,  and  it  was 
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never  necessary  to  invoke  the  doctrine  of  a  resulting 
trust  in  favor  of  the  Moebs-Carroll  partnership,  although 
had  Mrs.  Carroll,  who  took  the  title  under  a  deed  absolute 
upon  its  face,  not  disavowed  in  a  formal  pleading  any 
beneficial  ownership  in  the  property,  it  might  have  been 
necessary,  in  order  to  meet  the  exigencies  of  formal  proof, 
to  have  invoked  against  her  the  application  of  the  princi¬ 
ple  of  a  resulting  trust  in  the  Moebs-Carroll  partnership. 

The  application  of  the  doctrine  for  that  purpose,  how¬ 
ever,  would  no  more  have  involved  the  application  of  the 
doctrine  of  aliquot  part  than  it  would  have  been  involved 
had  the  contention  of  Harry  Carroll  prevailed,  since  the 
facts  found  by  the  Master  and  found  by  the  Court  showed 
that  Mrs.  Carroll  had  contributed  no  part  toward  the  Q 
Street  transaction  and  no  part  toward  the  12th  Street 
transactions,  but  that  the  whole  amount  had  been  con¬ 
tributed  by  Moebs  and  Carroll  under  the  agreement  above 
set  forth,  which  left  them  as  equal  co-partners  of  12th, 
subject  only  to  the  equitable  liens  against  the  entire 
series  of  buildings  included  in  the  common  enterprise, 
including  therein  the  12th  Street  property. 

It  may  be  said  in  passing  that  the  claim  by  Harry 
Carroll  that  the  title  to  12th  was  put  in  Mrs.  Carroll  on 
account  of  the  judgment  obtained  against  the  Carroll 
Electric  Company  by  Parry,  a  former  employee  of  the 
Carroll  Electric  Company,  who  was  suing  it  for  false 
imprisonment  or  malicious  prosecution,  was  found  to  be 
false.  Comment  is  made  in  another  portion  of  this  brief 
upon  the  dangerous  character  of  this  claim,  because  if 
true,  it  would  have  made  the  conveyance  to  Mrs.  Carroll 
by  Warwick  a  fraudulent  conveyance,  and  no  court  of 
equity  would  allow  the  Carroll  Electric  Company,  claimed 
to  be  a  party  to  the  fraud,  any  equitable  interest  under 
the  conveyance  to  Mrs.  Carroll. 
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The  fact  is  Harry  Carroll  had  to  offer  some  explana¬ 
tion  for  putting  the  title  in  Mrs.  Carroll  if  the  property 
was  in  fact  the  property  of  the  Carroll  Electric  Company, 
and  if  in  fact  the  title  had  not  been  put  in  her  conform¬ 
ably  to  the  agreement  between  Moebs  and  Carroll  and 
conformably  to  the  practice  which  prevailed  under  that 
agreement  with  respect  to  the  entire  series  of  building 
transactions. 

One  further  point  to  which  attention  may  be  called 
has  to  do  with  the  plans  as  tending  to  show  that  the 
plaintiff  was  wrong  in  his  statement  that  originally  two 
stores  were  to  be  built  on  the  12th  Street  site,  one  of 
which  was  to  be  occupied  by  the  Carroll  Electric  Com¬ 
pany.  After  carefully  examing  the  exhibits,  including 
the  floor  plans,  the  Master  found  that  some  of  the  pen¬ 
ciled  lines  only  partially  erased  fully  substantiated  the 
plaintiff's  contention.  See  report  of  Master,  R.  133-135. 
See  also  statement  of  facts  in  appellee's  brief,  page  24. 

The  5th  point  of  the  appellants'  brief  has  to  do  with 
an  alleged  error  in  the  amount  of  rent  money  or  use  and 
occupation  money  which  should  be  charged  against 
Harry  Carroll. 

The  reason  for  adopting  the  testimony  of  Moebs  as  to 
the  $5300  for  the  first  year,  appears  from  a  consideration 
of  the  testimony  as  to  the  alteration  of  the  building. 
That  was  discussed  fully  and  the  plaintiff's  story  given 
credence.  The  faint  straight  line  from  front  to  back  of 
plan  was  discovered  by  the  Master  and  commented  on 
as  supporting  this.  Moebs'  testimony  was  at  first  that 
Carroll  was  to  pay  $3,500,  but  that  excluded  the  North 
store,  which  he  later  said  was  estimated  to  bring  $1,800. 
His  testimony  was  not  a  change.  Reading  the  record 
fairly,  it  was  but  an  explanation,  or  rather  a  more  pre¬ 
cise  statement  than  the  original  more  or  less  general  one. 
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Story’s  testimony  of  rental  value  for  the  succeeding  year 
corroborates  this — these  men,  Moebs  and  Carroll,  being 
familiar  with  values. 

The  record  in  fact  shows  that  in  repeating,  Story 
took  the  higher  figure,  $6,900,  and  not  the  figures  6500- 
6900. 

It  was  technical  though  non-prejudicial  error  on  the 
part  of  the  Special  Master  to  have  sustained  the  witness 
Story  in  his  refusal  to  answer  one  of  the  questions  asked 
him  on  cross-examination.  The  Court  in  its  opinion  dis¬ 
poses  of  this  on  the  ground  that  after  the  objection  was 
made  and  the  right  to  strike  out  Story’s  testimony  was 
reserved,  the  cross-examination  was  continued  as  to  the 
same  subject  matter  and  the  motion  to  strike  was  not 
made  as  the  Court  states  in  its  opinion  (R.  330).  ‘Tt 
should  have  been  made  before  the  Master,  and  if  over¬ 
ruled,  the  question  should  have  been  brought  to  the  Court 
by  an  exception.” 

The  fact  is  the  defendants  were  very  well  satisfied  with 
Story’s  testimony,  and  although  they  were  invited  to  do 
so,  they  refused  to  produce  any  witnesses  to  testify  as 
to  the  fee  value  or  the  rental  value  of  the  12th  Street 
property.  To  now  claim  that  this  technical  error  on  the 
part  of  the  Special  Master  w’as  pre judical  error  is  far¬ 
fetched.  Moreover,  any  prejudice  that  Harry  Carroll 
may  have  suffered  from  a  larger  figure  being  taken  by  the 
Master  for  the  use  and  occupation  of  the  12th  Street 
property  is  more  than  offset  by  the  fact,  to  which  atten¬ 
tion  has  already  been  called,  that  the  Master  credited 
Harry  Carroll  against  his  liability  for  rent  with  all  of  the 
contributions  by  him  to  the  purchase  of  the  12th  Street 
property.  Whereas,  in  strict  fairness  to  the  plaintiff. 
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it  should  have  been  left,  like  the  plaintiff’s  contributions, 
to  be  disposed  of  on  the  sale  of  the  property.  In  effect, 
the  defendant  Harry  Carroll  had  the  benefit  of  interest 
on  these  contributions  for  a  period  of  over  ten  years. 
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Point  III 

Could  the  Court  Pass  This  Decree  Without  Louis  Car- 
roll  Having  Been  Made  a  Party? 

The  decision  in  terms  saves  any  rights  he  may  have. 
There  is  no  res  adjudicata  against  him.  That  is  not  to 
say,  however,  that  his  conduct  and  relation  to  the  liti¬ 
gation  as  shown  by  the  record  may  not  operate  here¬ 
after  as  an  equitable  estoppel  against  him.  Had  he  felt 
that  the  result  of  the  litigation  might  have  been  inci¬ 
dentally  more  favorable  to  him  had  he  been  a  formal 
party,  he  had  only  to  petition  for  leave  to  intervene. 
Having  decided  against  so  doing,  he  is  without  standing 
to  complain  that  the  facts  as  found  by  the  Master  and 
the  Court  reveal  him  as  having  no  interest  nor  any  meri¬ 
torious  claim  to  one.  The  case  was  decided  only  as  be¬ 
tween  the  parties  to  the  record. 

On  page  105  of  the  appellants'  brief  the  entire  para¬ 
graph  of  the  Court’s  opinion  is  quoted  with  the  singular 
omission  of  the  first  line  of  the  paragraph  which  reads 
“The  case  may  be  decided  as  betw'een  the  present 
parties.”  Then  follows  the  balance  of  the  quotation  in 
which  the  Court  finds  nothing  in  the  bill,  nothing  in  the 
deed  to  Mrs.  Carroll  and  nothing  anywhere  to  indicate 
that  Louis  Carroll  in  reality  had  any  interest  in  the  prop¬ 
erty.  In  light  of  the  entire  record  the  Court  finds  the 
statements  in  Harry  Carroll’s  answer  to  be  “mere  as¬ 
sertions,” 

In  another  portion  of  the  opinion  the  Court  Says: 

“The  Master  did  not  find  that  Harry  R.  Carroll 
and  Louis  Carroll  were  not  partners.” 
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The  Court  then  refers  to  certain  comments  of  the  Mas¬ 
ter  indicating  his  disbelief  in  the  existence  of  a  bona  fide 
partnership,  and  concludes: 

“The  comments  were  not  necessary  to  a  decision.” 

(R.  329.) 

Did  the  Court  err  in  refusing  to  dismiss  the  bill  be 
cause  Louis  Carroll  was  not  a  named  party?  The  decree 
expressly  refrains  from  ruling  directly  upon  any  claim 
of  Louis  Carroll,  whether  the  one  fabricated  for  his  own 
purpose  by  Harry  Carroll  or  any  other.  Not  having  in¬ 
tervened  to  assert  any  claim  this  is  as  much  as  Louis 
Carroll  or  any  other  non-party  is  entitled  to.  Should  it 
hereafter  develop  that  Louis  Carroll  is  estopped  by 
his  failure  to  seek  intervention,  coupled  with  his  active 
participation  in  the  defense  by  his  alleged  trustee  Mrs. 
Carroll  he  has  only  himself  to  blame. 

The  appellants  contend  that  they  had  a  right  to  have 
Louis  made  a  party.  This  involves  the  question  of  fact 
as  to  whether  Louis  had  an  interest  and  the  established 
facts  constitute  a  res  ad  judicata  upon  this  issue  against 
the  named  defendants.  The  question  then  boils  down  to 
this :  May  the  named  defendants  avoid  the  effect  of  the 
adjudication  by  invoking  a  rule  of  law  that  a  decision 
as  to  whether  a  third  party  has  or  has  not  any  interest 
in  the  subject  matter  such  as  would  make  it  proper  to 
bring  him  in  as  a  party  can  only  be  made  after  he  has 
been  brought  in  as  a  party? 

There  is  no  such  principle  of  law.  The  Court  may, 
without  the  third  party  being  before  it,  decide  that  prima 
facie  such  an  interest  exists  even  though  later  upon  the 
whole  record  it  may  decide  against  the  existence  of  such 
interest.  On  the  other  hand,  when  Rule  31  of  the  Su- 
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preme  Court  of  the  District  of  Columbia  Rule  43  of  the 
U.  S.  Supreme  Court  is  invoked,  the  Court  may,  equally 
without  the  third  party  being  before  it,  decide  that  he 
has  no  such  interest  as  requires  him  to  be  made  a  party. 
Should  the  whole  record  subsequently  disclose  that  the 
Court  was  in  error,  no  penalty  is  incurred  by  the  plain¬ 
tiff.  He  is  protected  by  having  left  the  matter  to  the 
Court  early  in  the  proceeding.  This  rule  is  for  the  pro¬ 
tection  of  the  plaintiff.  If  on  the  other  hand  the  plain¬ 
tiff  takes  the  risk  that  the  record  as  a  whole  will  dis¬ 
close  no  outstanding  interest  in  the  third  party,  and  such 
proves  to  be  the  case  he  is  protected  by  the  record.  The 
rule  can  mean  nothing  else.  It  is  reasonable  rule  that 
the  Court  was  competent  to  make  and  does  justice  to  all 
parties. 

It  is  another  rule.  Rule  13,  (Rule  37  of  the  Supreme 
Court),  that  gives  to  anyone  the  right  to  make  timely 
application  to  the  Court  to  have  his  right  to  be  made  a 
party  determined  by  the  Court  on  his  petition  to  in¬ 
tervene. 

What  shall  be  said  in  a  Court  of  Equity  of  a  person 
who  had  notice  on  his  own  admission  in  1916  that  Moebs 
was  claiming  that  Mrs.  Carroll  had  12th  Street  in  trust 
for  Harry  Carroll  and  Moebs,  who  thereafter  allowed 
Mrs.  Carroll  and  his  brother  to  contest  this  claim  for  ten 
years,  who  in  the  meantime  attended  a  number  of  hear¬ 
ings,  some  of  which  were  held  in  his  own  place  of  busi¬ 
ness  where  the  books  of  the  Carroll  Electric  Company 
could  more  conveniently  be  inspected  and  employees  of 
the  Carroll  Electric  Company  interrogated,  who  himself 
voluntarily  took  the  stand  as  a  witness  on  several  oc¬ 
casions,  and  whose  testimony  was  discredited  by  the 
evidence  in  the  case  as  found  by  the  Special  Master  and 
confirmed  by  the  Court?  He  had  the  kind  of  a  day  in 
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court  he  wanted.  Never  until  the  Master  closed  his  hear¬ 
ing,  six  or  seven  years  after  the  filing  of  the  bill,  did  his 
brother  and  alleged  partner  or  his  alleged  trustee  suggest 
that  he  be  made  a  party,  although  the  record  discloses 
they  moved  before  the  Master  that  the  bill  be  dismissed 
on  other  grounds.  Not  until  the  final  hearing  before  the 
Court,  when  their  case  was  lost  on  the  merits,  did  they 
complain.  Even  then  they  made  no  motion  to  have  Louis 
made  a  party.  They  excepted  to  the  Master^s  report  on 
the  ground  that,  motion  or  no  motion,  the  plaintiff  had 
not  made  him  a  party.  Louis  never  complained  to  the 
Court,  he  was  apparently  more  than  content  and  used 
his  not  being  a  party  to  the  record  as  an  excuse  to  re¬ 
sist  the  probings  of  the  Special  Master  into  matters  which 
he  considered  embarrassing  as  a  witness. 

Is  it  conceivable  that  had  he  filed  a  belated  petition 
for  intervention  at  the  hearing  before  the  Court  below, 
that  Court  could  have  done  otherwise  than  deny  it  on 
account  of  his  seven  years*  delay  ? 

Is  it  conceivable  that  had  the  petition  been  made  and 
denied,  this  Court,  in  so  unmeritorious  a  case,  would 
have  found  error  in  the  Court*s  action  ?  At  a  sale  of  the 
property  the  purchaser  will  take  Mrs.  CarrolFs  title  as 
trustee  for  Harry  Carroll  and  Moebs.  Any  interest 
Louis  Carroll  or  anyone  else  has  or  thinks  he  has,  how¬ 
ever  and  whenever  acquired,  can  be  asserted  subject  in 
the  case  of  Louis  to  all  proper  legal  and  equitable  de¬ 
fenses  growing  out  of  his  active  participation  in  the  long 
trial  of  this  case.  There  is  no  legal  res  adjudicata 
against  him.  Should  he  be  equitably  estopped  that  is 
another  matter  and  one  upon  which  he  can  have  the 
benefit  of  a  decision  by  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia. 

No  ordinary  decree  can  ever  completely  determine  a 
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controversy  in  the  sense  that  further  litigation  can  be 
prevented.  Nothing  but  an  injunction  can  accomplish 
that  end,  and  plaintiff  did  not  deem  it  necessary  or 
proper  to  apply  for  an  injunction  against  Louis  Carroll 
and  make  him  party  for  that  purpose.  For  such  pur¬ 
pose  he  would  admittedly  have  been  an  indispensable 
party  and  so  anyone  under  whom  and  from  whom  he 
claimed. 

The  Court  below  in  its  opinion  refers  to  the  fact  that 
it  was  unable  to  find  any  authority  that  mere  assertion 
in  an  answer,  such  as  in  the  instant  case,  made  Louis 
Carroll  an  indespensable  party.  The  Court  did  not  say, 
but  counsel  feels  it  fair  to  the  Court  to  say  that  the 
Court  called  upon  Mr.  W.  G.  Johnson,  Col.  Easby-Smith, 
and  Mr.  Ralph  Fleharty,  who  are  shown  by  the  record  to 
have  represented  the  Carrolls  during  this  entire  litiga¬ 
tion  up  to  the  writing  of  the  brief  and  the  argument 
of  the  appeal,  to  supply  the  Court  with  a  single  authority 
that  would  show  that  Louis  Carroll  was  an  indispensable 
party,  and  that  no  such  authority  was  supplied  to  the 
Court,  nor  was  any  found  by  the  Court  upon  an  independ¬ 
ent  investigation. 

Of  the  eleven  cases  cited  in  the  appellants’  brief,  from 
which  certain  general  language  is  excerpted  and  em¬ 
phasized,  eight  were  injunction  cases,  the  error  was 
apparent  upon  the  face  of  the  bill  or  exhibited  in  an 
agreed  statement  of  fact,  no  doubt  was  raised  as  to  the 
bona  fide  existence  of  an  outstanding  interest,  and  the 
bill  had  been  dismissed  by  the  lower  court  for  defect  of 
parties,  and  the  action  of  the  appellate  court  was  one  of 
affirmance. 

This  was  true  of  Hyman  v.  Rudolph,  decided  by  Justice 
Van  Orsdale;  Foltz  v.  Payne,  decided  by  Justice  Robb, 
true  of  Waite  v.  Larocque,  decided  by  Justice  Morris, 


93 


all  of  this  Court.  In  the  last  mentioned  case,  the  de¬ 
fect  of  parties  apeared  on  the  face  of  the  bill,  and  the 
case  was  decided  on  demurrer,  and  the  decison  affirmed 
by  the  Court  of  Appeals.  In  that  case,  however,  the 
Court  called  attention  to  the  fact  that  unlike  that  class 
of  cases  where  an  absent  defendant  is  constructively  a 
party  to  the  record,  through  being  represented  by  his 
trustee,  the  trustee  in  Waite  v.  Larocque  was  not  actively 
defending  against  the  plaintiff,  but  was  a  wholly  disin¬ 
terested  stakeholder  of  personal  property  represented  by 
a  sum  of  money,  and  was  wholly  indifferent  as  to  the 
final  disposition  of  the  case.  Waite  v.  Larocque,  12  App. 
D.  C.  410. 

In  Hyman  v.  Rudolph,  281  Fed.  1017,  the  bill  sought 
to  enjoin  the  commissioners  of  the  District  of  Columbia 
from  awarding  a  contract  to  one  Wyne  as  the  lowest 
responsible  bidder.  Wyne  was  not  made  a  party,  and 
the  commissioners  moved  to  dismisss  the  bill  on  that 
ground.  The  bill  was  dismissed  and  the  dismissal 
affirmed  on  appeal.  The  first  motion  to  dismiss  was 
made  at  the  same  time  the  answer  suggesting  the  de¬ 
fect  of  parties  was  made  to  the  rule  to  show  cause. 

In  Foltz  V.  Payne,  269  Fed.  671,  the  Court  below  dis¬ 
missed  the  bill,  which  was  for  an  injunction  for  defect 
of  parties  apparent  upon  the  face  of  the  bill. 

In  Mallow  v.  Hinde,  12  Wheat,  (22  U.  S.)  193,  ad¬ 
mittedly  interested  parties,  including  a  trustee  who  had 
the  legal  title  and  his  cestui  qui  trustent  were  omitted. 
The  decree  complained  of  undertook  to  pass  directly  up¬ 
on  their  rights,  and  the  bill  stated  as  a  reason  for  omit¬ 
ting  them  that  they  were  out  of  the  jurisdiction.  The 
allegation  of  the  bill  was  that  Hinde  had  secured  a  pat¬ 
ent  for  lands  by  fraudulent  agreement  with  Taylor,  a 
testamentary  trustee  who  admittedly  had  the  legal  title 
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to  the  lands,  in  fraud  of  the  plaintiffs  and  relying  upon 
Taylor’s  title  had  secured  judgments  in  ejectment  against 
them.  They  asked  that  Hinde  be  compelled  to  convey 
to  them  his  legal  title,  and  that  Court  said  in  its  opinion 
“neither  Taylor  nor  the  trustee  nor  the  cestui  qui  trust- 
ent,  with  whom  complainants  allege  Langham  contracted 
for  the  land,  are  made  defendants,  they  being  out  of  the 
jurisdiction  of  the  Court.”  It  is  inferable  from  the 
language  of  the  Court  in  the  above  case  that  had  Tay¬ 
lor,  trustee,  been  before  the  Court,  the  general  rule  as  to 
parties  would  have  been  satisfied. 

In  California  v.  Southern  Pacific  Co.,  157  U.  S.  229, 
the  defect  of  parties  appeared  on  the  face  of  the  bill.  It 
was  a  suit  by  the  State  of  California  to  enjoin  the  South¬ 
ern  Pacific  Co.,  and  the  the  bill  prayed,  “it  be  adjudged 
that  the  town  of  Oakland  (not  made  a  party  defendant) 
had  no  authority  to  and  did  not  grant  to  one  Carpentier 
all  the  water  front  of  said  town.” 

In  Gregory  v.  Stetson,  133  U.  S.  579,  the  contract  sued 
upon  and  set  out  in  the  bill  disclosed  the  defective  par¬ 
ties,  and  the  bill  was  on  motion  dismissed  by  the  lower 
Court. 

In  Associated  Oil  Co.  v.  Miller,  269  Fed.  16,  the  in¬ 
terest  of  the  non-party  appeared  in  the  agreed  state¬ 
ment  of  facts.  It  was  a  real  and  uncontroverted  in¬ 
terest,  which  would  have  been  shut  out  by  any  decree 
that  was  in  conformity  with  the  prayers  of  the  bill. 
The  bill  was  dismissed  in  the  lower  Court. 

In  General  Investment  Co.  v.  Lake  Shore  &  M.  S.  Ry. 
Co.,  250  Fed.  160,  an  injunction  was  prayed  to  restrain 
the  New  York  Central  Railroad  Co.  from  voting  its 
stock  in  the  Lake  Shore  Railroad  Co.  The  following  is 
quoted  from  that  opinion:  “Applying  the  principles  to 
the  instant  case,  it  is  clear  that  the  New  York  Central 
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was  an  indispensable  party  to  granting  so  much  of  the 
relief  prayed  as  sought  to  enjoin  it  from  voting  its 
stock,  etc.” 

In  Arkansas  Southeastern  Railroad  v.  Union  Sawmill 
Co.,  154  Fed.  304,  the  facts  appear  as  stated  in  the 
syllabus  as  follows :  “A  suit  in  equity  against  a  corpora¬ 
tion  organized  to  build  and  operate  a  logging  road  for 
the  sole  purpose  o£  carrying  logs  to  the  mill  of  a  lumber 
company,  and  without  which  it  could  not  operate  its 
mill,  enjoin  the  construction  of  such  road,  the  right  to 
relief  being  based  largely  upon  contracts  between  com¬ 
plainant  and  the  lumber  company  and  complainant  and 
defendant,  which  were  parts  of  the  same  transactions, 
is  one  in  which  the  lumber  company  is  directly  and 
vitally  interested,  and  to  which  it  is  an  indispensable 
party.” 

“Although  an  appeal  is  from  an  interlocutory  order 
granting  or  continuing  in  force  an  injunction,  if  the  ap¬ 
pellate  court  is  of  opinion  that  relief  cannot  be  granted 
and  that  on  the  final  hearing  the  bill  must  be  dismissed, 
it  is  its  duty  to  save  both  parties  the  expense  of  further 
litigation  by  making  a  final  disposition  of  the  case.” 

In  McConnell  v.  Dennis,  153  Fed.  547,  McConnell  was 
carrying  on  oil  operations  under  a  lease  from  Mrs.  Mc- 
Cready,  and  according  to  the  terms  of  his  lease,  owed  to 
her  constantly  accruing  royalties,  rights  and  privileges 
for  a  period  of  fifteen  years.  The  bill  was  solely  for 
injunctive  relief  to  restrain  McConnell  from  operating 
under  the  lease,  which  of  course  was  equivalent  to  a 
decree  depriving  Mrs.  McCready  of  any  rights  in  the 
property.  In  this  case  the  appellate  court  took  notice 
of  the  injustice  to  Mrs.  McCready,  and  reversed  the  ac¬ 
tion  of  the  lower  court. 

It  would  seem,  therefore,  that  the  inability  of  the 


96 


lower  court  to  find  any  case  in  point  which  would  justify 
the  dismissal  of  this  bill  for  failure  to  make  Louis  Car- 
roll  a  party  has  not  been  aided  by  any  of  the  cases  cited 
in  the  appellants’  brief.  As  stated  before,  the  decision 
is  one  between  the  parties  only.  Any  rights  that  Louis 
Carroll  has  may  be  asserted  by  him.  Certainly  neither 
Harry  Carroll  nor  Mrs.  Carroll  are  prejudiced  by  the 
fact  that  Louis  Carroll  is  not  concluded  by  the  adjudica¬ 
tion,  that  is  to  say,  is  not  estopped  of  record,  as  the 
sole  purpose  of  their  insistence  upon  the  want  of  proper 
parties  is  to  secure  a  retrial  of  the  issues  which  have 
already  been  twice  found  against  them. 

Louis  Carroll  was  satisfied  with  the  way  his  trustee 
and  his  partner,  if  he  was  his  partner,  tried  to  back  up 
the  assertion  made  by  the  named  defendants  on  behalf 
of  the  Carroll  Electric  Company  as  a  matter  of  defense 
and  denial  of  the  plaintiff’s  claim.  No  petition  has  been 
filed  by  Louis  Carroll,  nor  has  any  contention  been  made 
on  his  behalf  that  there  is  any  evidence  that  he  could 
have  offered,  any  testimony  that  he  was  precluded  from 
giving,  or  any  assistance  that  he  could  have  rendered 
as  a  party  trying  to  substantiate  his  own  claim,  that  he 
did  not  have,  give  or  render  to  defeat  the  plaintiff’s 
claim. 

It  should  be  well  to  remember  in  this  connection  that 
all  of  the  authorities  on  the  subject  of  parties  emphasized 
that  it  is  in  order  that  final  and  complete  equity  may 
be  done,  that  all  parties  having  an  interest  must  be  be¬ 
fore  the  Court,  and  certainly  no  case  can  be  cited  which 
indicates  that  where  only  inequity  and  only  injustice 
will  result  from  the  dismissal  of  a  bill,  the  general 
principles  of  equity  require  it  should  be  dismissed  out 
of  regard  for  the  supposed  rights  of  a  person  on  whose 
behalf  a  false  assertion  has  been  made,  or  rather  a  per- 
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son  who  would  have  benefited  had  a  false  assertion  made 
in  behalf  of  the  named  defendants  been  found  true  by 
the  Master  and  the  Court  instead  of  having  been  found 
entirely  untrue. 

The  fallacy  of  appellants’  position  therefore,  is  due  to 
their  failure  to  distinguish  between  the  fact  of  an  out¬ 
standing  interest  and  merely  a  false  clabn  as  to  an  out¬ 
standing  interest.  The  fallacy  involves  apetitio  principii. 
It  will  be  admitted  by  the  appellants  that  before  a  party 
becomes  a  necessary  or  indispensable  party,  he  must  in 
fact  have  at  least  a  prima  facie  interest.  On  the  other 
hand,  argue  the  appellants,  neither  the  Master  nor  the 
Court  had  the  right  to  find  from  the  record  against  the 
bona  fides  and  the  real  existence  of  an  interest  in  Louis 
Carroll  unless  Louis  Carroll  had  first  been  made  a  formal 
party  to  the  record. 

But  this  is  no  more  than  saying  that  he  must  be  made 
a  party  to  the  record  whether  he  had  an  actual  and 
bona  fide  interest  or  not.  Certianly  no  principle  of  equity 
requires  this  and  it,  even  technically,  is  clearly  not  the 
law.  Not  a  single  authority  has  been  or  can  be  cited  to 
that  effect,  and  in  every  case  cited  in  the  appellants’ 
brief,  to  which  innumerably  more  could  easily  have  been 
added,  the  necessity  of  making  the  other  person  a  party 
to  the  record  was  based  either  upon  an  admitted  fact, 
a  fact  stated  in  the  bill  or  if  stated  in  the  answer,  not 
controverted,  or  if  stated  neither  in  the  bill  nor  answer, 
a  fact  which  developed  as  a  fact  upon  the  whole  record 
in  the  case.  These  authorities  do  no  more  than  hold 
that  where  the  actual  fact  of  a  bona  fide  outstanding  in¬ 
terest  is  made  to  appear  anywhere  in  the  record  and  the 
other  party  has  not  been  guilty  of  laches  or  othen^dse 
estopped  himself,  it  may  become  the  duty  of  the  Court, 
even  of  an  appellant  court,  sua  sponte,  to  dismiss  the  bill 
or  send  it  back  for  amendment. 
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Effect  of  the  Answers  of  the  Named  Defendants  as  a  Dec¬ 
laration  of  Express  Trust 

Of  course  Mrs.  Carroll  alone  as  the  holder  of  the  legal 
title  could  make  a  declaration  of  trust.  But  the  fact  is 
that  Mrs.  Carroll  has  made  no  declaration  of  trust  satis¬ 
fying  the  Statute  of  Frauds.  The  answer  over  her  sig¬ 
nature  did  not  purport  to  create  or  declare  a  trust.  (See 
Code  Section  1118  requiring  that  the  writing  declaring 
the  trust  shall  be  signed  by  the  declarant).  Harry  Car- 
roll  by  his  answer  could  make  no  valid  declaration  of 
trust  because  he  did  not  have  title  to  the  property. 
Had  Mrs.  Carroll  desired  and  intended  to  make  the  writ¬ 
ing  signed  by  her  husband  a  valid  declaration  of  trust 
by  her  she  could  only  do  so  by  attaching  her  signature 
to  that  writing.  The  mere  vague  and  general  adoption 
by  a  wife  of  all  of  the  allegations  contained  in  a  long 
pleading  by  her  husband  might  possibly  impress  a  court 
as  a  sufficient  answer  to  a  bill,  notwithstanding  her  frank 
admission  on  cross  examination  she  did  not  understand 
it,  (R.  405.)  but  is  far  from  satisfying  the  specific  re¬ 
quirements  of  the  Statute  of  Frauds  that  the  declaration 
must  be  by  her  and  not  by  her  husband.  But  let  us,  for 
argument,  concede  she  made  a  valid  declaration.  It  is 
not  a  declaration  creating  a  trust  by  deed  or  will  as  pro¬ 
vided  by  the  Code  Sections  492,  1116,  1118.  It  is  at  best 
prima  facie  evidence  of  a  trust,  as  provided  by  Section 
1118.  As  such  it  cannot,  and  does  not  purport  to  create 
or  give  birth  to  an  interest.  It  is  simply  evidence  of  a 
pre-existing  interest  which,  but  for  the  Statute  of  Frauds, 
could  have  been  created  by  the  alleged  parol  agreement. 
Regarded  as  an  attempt  to  create  anew  an  interest  not 
previously  existing  it  would  be  wholly  ineffective,  first, 
for  failure  to  comply  with  the  express  provisions  of  our 
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Code  of  Laws, — see  sections  D.  C.  Code  492,  499,  1116, 
1118;  and  second,  because  the  doctrine  of  lis  pendens, 
while  it  does  not  prevent  the  acquisition  of  an  interest 
pendente  lite,  makes  an  interest  acquired  after  the  filing 
of  the  bill  subservient  to  any  decree  in  favor  of  the 
plaintiff.  Of  course  it  needs  the  citation  of  no  authority 
to  the  effect  that  the  decree,  by  the  principle  of  relation, 
becomes  effective  as  of  the  date  of  the  filing  of  the  bill, 
and  that  no  subsequently  created  interest,  acquired  with 
notice  actual  or  constructive  of  the  filing  of  the  bill,  can 
create  an  interest  which  is  not  subordinate  to  that  as¬ 
serted  in  the  bill  after  it  ripens  into  a  decree. 

So  that  we  must  regard  this  declaration  of  trust, 
should  the  Court  finds  it  so  to  be,  in  its  proper  light  as 
evidence  merely.  At  best  it  is  evidence  in  favor  of  the 
declarees  and  against  the  declarant.  In  any  litigation 
between  the  former  and  the  latter  this  prima  facie  evi¬ 
dence  would  be  indispensible ;  and  would  be  practically, 
though  not  theoretically,  conclusive.  As  against  third 
parties,  including  the  plaintiff  in  this  case,  its  weight 
as  evidence  is  exactly  the  same  and  no  greater  than 
that  of  any  other  assertion  of  fact  made  by  the  declarant. 
In  other  words  it  is  only  important  if  it  be  true.  Unless 
this  evidence  were  offered,  as  was  actually  the  case,  to 
controvert  the  plaintiff's  assertions  he  would  not  be  in¬ 
terested  in  the  so-called  declaration.  Inasmuch  as  it  con¬ 
stitutes  a  denial  by  the  named  defendants  of  his  interest 
he  has  the  same  right  to  show  against  them  the  invali¬ 
dity  of  this  declaration  that  he  has  to  show  the  unsub¬ 
stantiality  of  other  evidence  offered  against  his  claims 
and  the  truth  of  his  counter  allegation  which  is  inconsis¬ 
tent  with  it.  Had  Mrs.  Carroll's  declaration  been  sup¬ 
ported  by  the  weight  of  all  of  the  evidence  and  found  to 
be  true,  it  would  have  been  a  complete  answer  to  the 
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plaintiff’s  suit  either  against  her  or  against  either  or  both 
of  the  Carrolls  whether  all  of  the  declarees  were  parties 
to  the  suit  or  not.  The  issue  would  have  been  finally 
adjudicated  by  a  court  having  jurisdiction  of  the  res  and 
of  the  record  holder  of  the  legal  title  thereof,  absolute 
upon  its  face,  that  in  her  hands  it  is  impressed  with  no 
trust  in  favor  of  the  plaintiff.  As  he  can  derive  title  in 
no  other  way  he  is  forever  concluded  by  the  decree.  If 
on  the  other  hand  the  evidence  shows  the  assertion  in 
favor  of  the  Carroll’s  to  be  conceived  in  fraud  and  false 
in  fact  the  conclusion  is  inevitable  that  Mrs.  Carroll  did 
not  hold  the  title  as  a  trustee  for  Harry  Carroll  and 
Louis  Carroll.  In  other  words  on  the  latter  hypothesis 
Louis  Carroll  appears  to  the  Court  by  the  record  to  have 
no  interest,  and  therefore  he  is  neither  an  indispen- 
sible  nor  proper  party  in  fact  or  in  law,  because  after  all 
the  law  must  depend  upon  the  facts.  The  U.  S.  Supreme 
Court  has  held  more  than  once  that  only  a  person  having 
a  beneficial  interest  or  against  whom  relief  is  asked  is  a 
necessary  party.  Of  course  a  naked  holder  of  the  legal 
title  falls  under  the  class  of  those  against  whom  relief 
is  asked. 

The  Evidence  As  to  the  Real  Interest  in  Twelfth 
It  is  appropriate  here  to  consider  very  briefly  the  evi¬ 
dence  upon  which  the  Special  Master  and  the  Court  below 
found  that  Louis  Carroll  never  acquired  any  beneficial 
interest  in  the  12th  Street  property  except,  as  we  have 
said,  insofar  as  the  Carroll  Electric  Company  was  a  credi¬ 
tor  of  plaintiff  and  Harry  Carroll  and  entitled  to  a  me¬ 
chanics  lien  for  work  on  the  job.  We  need  not  con¬ 
sider  the  other  building  transactions  in  the  series,  of 
which  this  was  admittedly  true,  of  which  Q  and  12th 
formed  respectively  the  fourth  and  the  fifth  links.  The 
defendants  admitted  that  the  relation  of  the  plaintiff 
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and  Harry  Carroll  to  the  other  properties  in  the  Moebs- 
Carroll  series  was  that  of  copartners  or  co-adventurers, 
the  Carroll  Electric  Company  merely  a  book  creditor. 
They  admitted  that  Mrs.  Carroll  held  the  legal  title  to 
protect  her  for  the  amount  of  her  advances,  which  were 
to  be  returned  to  her  with  six  per  cent  interest.  They 
admitted  that  the  Carroll  Electric  Company,  by  the  job 
accounts,  charged  on  the  blue  ledger  sheets  to  these  sev¬ 
eral  properties  under  a  description  of  number  and  street, 
was  merely  a  creditor  of  the  joint  adventurers.  With  re¬ 
spect  to  Q  street  no  such  admissions  were  made  but  the 
ultimate  facts  established  by  the  evidence  were  that 
Moebs  paid  the  deposit  on  the  lot ;  had  the  contract,  which 
was  by  Shannon  and  Luchs  inadvertently  made  in  his 
own  name,  changed  to  the  name  of  Mrs.  Carroll;  that 
Mrs.  Carrol  took  the  absolute  title;  that  she  applied  to 
Barnard  and  Johnson  for  a  $6000  building  loan ;  that,  this 
not  having  been  made,  Harry  Carroll  advanced  the  bal¬ 
ance  of  the  purchase  price  for  the  lot,  in  accordance  with 
his  agreement  to  finance  it  with  his  own  or  Mrs.  CarrolFs 
money;  that  the  building  was  constructed  in  part  with 
funds  furnished  by  Harry  Carroll,  by  withdrawals  charg¬ 
ed  to  him  individually  on  the  books  of  the  Carroll  Elec¬ 
tric  Company,  and  by  the  use  of  the  cash  and  credit  of  the 
plaintiff;  that  the  Carroll  Electric  Company  did  some 
work  on  the  building  with  which  it  charged  the  job  by 
description  of  number  and  street.  The  evidence  shows 
conclusively  that  Mrs.  Carroll  had  no  idle  funds  seeking 
a  permanent  income  producing  investment,  as  her  hus¬ 
band’s  answer  had  alleged.  This  was  fully  negatived 
both  as  to  the  existence  of  idle  funds  and  as  to  the  pur¬ 
pose  for  which  he  said  she  wanted  it,  by  the  attempt  to 
secure  the  building  loan,  the  method  whereby  the  Q 
street  building  was  actually  financed  by  Harry  Carroll 
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and  the  plaintiff,  and  by  the  assertion  of  Mrs.  Carroll 
that  on  the  completion  of  the  Q  street  and  before  even 
a  single  apartment  was  rented  she  contracted  to  sell  it  to 
the  Carroll  Electrict  Company  for  $500,00  over  and  above 
its  cost,  although  it  was  to  be  traded  in  for  12th  at  from 
two  thousand  to  four  thousand  dollars  more  than  its  cost 
accordingly  as  the  Court  may  believe  from  the  evidence. 
It  was  never  asserted  or  claimed  by  Louis  Carroll  or  by 
his  partner  or  trustee  that  he  or  the  Carroll  Electric 
Company  had  contributed  a  dollar  to  the  purchase  of  the 
Q  street  lot  or  the  construction  of  the  building  thereon 
and  the  proof  establishes  the  fact  that  they  did  not.  The 
only  conribution  made  to  the  Q  street,  outside  of  those 
of  plaintiff  and  Harry  R.  Carroll  was  the  $804.00  in  cur¬ 
rency  claimed  to  have  reposed  for  a  year  in  a  tin  box 
which  Harry  R.  Carroll  said  was  Mrs.  Carroll’s,  but 
was  found  not  to  be  the  case  by  the  Master  and  the 
Court.  Q  was  finished  by  June  15,  and  the  deed  was 
taken  to  the  12th  on  June  24.  Negotiations  for  the  pur¬ 
chase  of  12th  had  been  going  on  for  about  a  month.  As 
early  as  June  10,  Harry  Carroll  made  the  written  con¬ 
tract  for  the  purchase  of  12th  in  his  individual  name. 
The  deed  from  Warwick  to  Mrs.  Carroll  passed  June  24. 
Harry  Carroll  paid  for  12th  with  Q,  and  with  $8000  in 
money.  Not  a  dollar  was  contributed  by  the  Carroll 
Electric  Company  to  the  purchase  of  12th  street  or  w^as 
claimed  to  have  gone  into  the  purchase  of  12th  street, 
because  not  a  dollar  of  the  Carroll  Electric  Company’s 
funds  had  gone  into  Q  street,  and  it  is  admitted  that  the 
$500  agreed  to  be  paid  for  Q  to  Mrs.  Carroll  was  never  in 
fact  paid,  and  the  books  of  the  Carroll  Electric  Company 
which  were  the  only  books  Harry  Carroll  kept  of  his 
private  transactions,  show  that  the  $8000  was  charged 
to  Harry  Carroll  individually.  Even  if  the  story  con- 
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cerning  the  alleged  acquirement  of  Q  by  the  Carroll 
Electric  Company  were  credible,  under  the  laws  of  the 
District  of  Columbia  no  actual  interest  in  that  land  could 
have  passed  to  the  Carroll  Electric  Company  under  a 
parol  agreement  with  Mrs.  Carroll.  The  alleged  contract 
w’as  not  even  performed  by  it  to  the  extent  of  the  pay¬ 
ment  of  the  purchase  price.  It  certainly  cannot  even  be 
claimed  that  by  her  answer  she  supplied  the  memoran¬ 
dum  of  a  mere  executory  contract  to  sell  as  is  required  bj' 
the  Statute  of  Frauds  (D.C  Code  Supra).  So  at  the  time 
it  was  traded  for  12th  the  Carroll  Electric  Company  had 
no  interest  legal  or  equitable  in  either  12th  or  Q. 

During  the  period  that  the  equitable  title  to  12th  under 
the  written  contract  of  purchase  made  by  Harry  Carroll 
in  his  own  name  with  Warwick  was  in  Harry  Carroll, 
viz,  June  10,  to  24,  there  was  neither  a  declaration  of  ex¬ 
press  trust  by  Warwick,  the  holder  of  the  legal  title,  in 
favor  of  the  Carroll  Electric  Company,  nor  any  fact 
from  which  a  resulting  trust  in  favor  of  Louis  Carroll 
could  have  been  raised.  The  legal  title  did  not  remain 
in  the  vendor  of  12th  and  the  equitable  title  in  Harry 
Carroll,  but  the  Carrolls  testified  that  the  legal  title  was 
conveyed  to  Mrs.  Carroll  because  one  Parry  had  secured 
a  judgment  against  the  Carroll  Electric  Company  w'hich 
was  still  in  litigation.  It  is  interesting  to  note  that  the 
putting  of  the  title  in  Mrs.  Carroll  was  perfectly  consis¬ 
tent  with  the  whole  series  of  transactions  of  which  this 
operation  formed  one,  but  was  entirely  inconsistent  with 
the  theory  that  the  Carroll  Electric  Company  was  the 
real  purchaser  of  the  property.  The  explanation  given 
by  the  partners  was  to  the  effect  that  this  extraordinary 
step  was  taken  with  a  view  to  hindering,  delaying  and 
defrauding  a  creditor  of  the  Carroll  Electric  Company. 
Not  only  was  the  12th  street  acquired  without  a  dollar 
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being  contributed  by  the  Carroll  Electric  Company  but 
it  was  largely  built  by  the  plaintiff  with  his  own  moneys 
and  credit.  The  Carroll  Electric  Company  comes  into 
the  picture  again  according  to  its  own  books  as  a  creditor 
for  divers  sums  advanced.  As  in  other  operations  in  the 
Moebs-Carroll  series  they  were  charged  on  one  of  the 
blue  job  ledger  sheets  to  the  property  by  description  of 
number  and  street.  The  method  of  doing  business  with 
its  customers  by  the  Carroll  Electric  Company  was  to 
charge  all  work  done  by  it  to  the  job,  against  which  of 
course  it  had  its  mechanics  lien,  and  afterwards  to  trans¬ 
fer  the  charge  from  the  blue  job  ledger  sheets  to  the 
ledger  account  of  the  individual,  firm  or  corporation 
who  was  then  treated  as  the  debtor  of  the  company. 
Not  an  entry  in  any  book  of  the  Carroll  Electric  Com¬ 
pany  showed  any  charge  with  respect  to  the  12th  street 
other  than  those  contained  upon  the  blue  job  ledger 
sheets  under  description  of  number  and  street.  These 
entries  commence  in  October  1915  when  the  plaintiff 
began  the  alteration  in  the  improvements,  and  did  not 
show  any  entry  of  the  purchase  moneys  paid  by  Harry 
Carroll  in  June,  1915  until  a  month  after  the  plaintiff 
filed  his  bill,  w’hen  they  were  added.  Several  years  af¬ 
ter  the  suit  was  filed  and,  while  the  cause  was  before  the 
Special  Master,  the  partners  in  the  Carroll  Electric  Com¬ 
pany  found  it  expedient  to  have  the  partnership  books 
reflect  the  items  (previously  and  contemporaneously 
charged  to  the  job  in  the  same  manner  as  in  other  cases 
in  the  Moebs-Carroll  series)  in  a  newly  opened  Capital 
Assets  account  of  the  firm  w’hich  mingles  with  these 
entries  the  purchase  money  items  referred  to  above. 
These  changes  were  made  in  disregard  to  the  alleged  ad¬ 
vice  of  counsel  that  the  partnership  books  be  left  un¬ 
touched  after  the  filing  of  the  bill.  So  that  if  the  Carroll 
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Electric  Company,  including  Louis  Carroll,  acquired  any 
interest  in  12th  it  was  by  virtue  of  a  parol  express  agree¬ 
ment  made  with  Mrs.  Carroll  that  she  took  title  to  the 
property  for  the  fraudulent  purpose,  as  they  themselves 
alleged,  of  hindering,  delaying  and  defrauding  Parry. 
This  purpose  was  not  merely  testified  to  by  the  Carrolls 
but  is  actually  announced  in  one  of  the  self-serving  letters 
written  by  Harry  Carroll  to  Mrs.  Carroll,  written  by  him 
as  a  member  of  the  firm  of  the  Carroll  Electric  Company, 
in  which  he  tells  her  in  effect  that  “we”  are  taking  title 
in  this  way  on  account  of  the  judgements.  By  reference 
to  D.  C.  Code  Sections  1120,  1121  the  Court  will  observe 
that  if  this  statement  were  true  the  conveyance  would 
be  as  fraudulent  against  the  plaintiff,  or  any  other  person 
claiming  an  interest,  as  it  was  admittedly  fraudulent 
against  Parry.  Of  course  the  real  fact  is  that  the  title 
was  taken  in  the  name  of  Mrs.  Carroll  in  accordance  with 
the  continuing  understanding  and  agreement  between 
Harry  Carroll  and  the  plaintiff.  Here  are  these  Carroll 
brothers  carrying  on  a  large  electrical  business  fully  re¬ 
sponsible  to  an  execution  by  Parry.  No  person  of  com¬ 
mon  sense  would  believe  that  12th  street  was  put  in  the 
name  of  Mrs.  Carroll  to  except  it  from  the  general  firm 
assets  liable  to  an  execution.  The  property  was  taken 
subject  to  a  pre-existing  mortgage  and  it  was  not  con¬ 
templated  that  any  further  mortgage  could  be  secured 
or  should  be  placed  upon  it.  The  explanation  that  Parry 
was  the  reason  for  Mrs.  Carroll  taking  title  is  absurd. 
The  attempted  deception  upon  Moebs  would  have  been 
frustrated  by  taking  the  title  in  any  other  way  than  in 
Mrs.  Carroll.  And  never  did  the  defendant  call  Warwick 
to  substantiate  their  statement  that  Warwick  at  their 
request  conveyed  this  property  to  Mrs.  Carroll  to  hold 
in  secret  trust  for  the  Carroll  Electric  Company.  And 


attention  is  called  to  repudiation  by  both  of  them  of 
their  answers  by  denials  in  their  testimony  that  Mrs. 
Carroll  held  in  trust  for  anybody.  (R.  402-5,  501.) 

From  the  facts  it  appears  further  that  from  the  time 
Mrs.  Carroll  took  title  up  to  the  completion  of  plaintiff’s 
improvements  on  the  property,  no  attempt  to  create  or  de¬ 
clare  an  express  trust  was  made  in  favor  of  the  Carroll 
Electric  Company,  even  secretly,  and  the  facts  negative 
any  resulting  trust.  But  even  if  the  defendant  Harry 
R.  Carroll  and  Louis  D.  Carroll  could  bona  fide  establish 
either  an  alleged  express  trust  or  a  resulting  trust  they 
have  no  standing  in  a  court  of  equity  either  in  this  case 
or  in  any  collateral  case.  Harry  Carroll  is  not  in  and 
Louis  Carroll  could  not  come  into  this  court,  in  this  suit, 
or  into  any  equity  court  in  an  independent  suit,  with 
clean  hands,  and  attack  the  title  of  Mrs.  Carroll,  even 
if  there  w'ere  no  other  reasons  which  would  deprive  them 
of  any  standing.  The  same  rule  which  bars  them  affir¬ 
matively,  precludes  them  from  making  the  defense.  As 
has  elsewhere  been  showm  in  this  brief  the  Special  Mas¬ 
ter  and  the  Court  found  the  facts  which  established  a 
resulting  trust  in  favor  of  the  Moebs-Harry  Carroll  part¬ 
nership,  thus  satisfying  any  technical  requirements  as 
to  proof  of  the  trust  in  their  favor. 

Failure  to  Make  Louis  Carroll  a  Party, 

Whose  Failure  Was  It  and  Why? 

Was  it  that  of : 

I.  the  plaintiff  at  the  time  he  filed  his  bill,  or  at  any 
time  after  the  filing  of  the  bill. 

II.  the  named  defendants. 

III.  Louis  Carroll  himself. 

I.  At  the  time  the  plaintiff  filed  his  bill  Mrs.  Carroll 
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held  the  absolute  record  title  to  12th.  To  the  plaintiff's 
knowledge  12th  was  purchased  with  Q  which  belonged 
to  himself  and  Harry  Carroll  and  with  $8000  which 
Harry  Carroll  advanced  personally  in  accordance  with 
the  general  understanding  between  them.  The  plain¬ 
tiff  knew  that  he  had  built  12th  and  that  he  had  very 
largely  financed  it.  He  knew  that  the  Carroll  Electric 
Company  had  nothing  to  do  with  the  property  except 
as  a  creditor  and  as  a  prospective  tenant.  He  knew 
therefore  that  the  only  persons  who  had  any  beneficial 
interest  in  12th  street  were  himself,  Harry  Carroll  and 
Mrs.  Carroll.  The  latter  were  the  only  persons  against 
whom  he  asked  relief  or  against  whom  he  was  entitled 
to  relief.  Therefore  on  all  the  facts  as  known  to  the 
plaintiff  and  alleged  by  him  neither  Louis  Carroll  nor  any 
other  third  party  had  any  interest.  Neither  after  the 
answers  were  filed  nor  at  any  other  time  during  the 
trial  of  the  cause  did  it  appear  to  the  plaintiff  or  his 
counsel  that  Louis  Carroll  had  any  beneficial  interest  in 
the  property.  More  and  more  as  the  evidence  developed 
the  case  disclosed  the  facts  which  the  Special  Master 
found  which  negatived  any  interest  in  any  one  except  in 
the  named  defendants  to  the  extent  alleged  in  the  bill 
and  found  by  the  master. 

II.  Mrs.  Carroll  had  no  interest  in  having  Louis  Car- 
roll  made  a  party  defendant.  The  only  interest  she 
claimed  was  for  $500.  What  interest  had  Harry  Carroll 
in  having  Louis  Carroll  brought  in  ?  It  was  Harry  Carroll 
who  asserted  in  his  answer  that  the  property  was  held  in 
trust  by  his  wife  for  the  Carroll  Electric  Company  in  the 
assets  of  which  he  had  the  lions  share.  He  was  there  de¬ 
fending  the  firm's  interest;  Mrs.  Carroll  was  aiding  him 
to  the  fullest  extent ;  Louis  Carroll  could  come  in  and  hear 
the  testimony  whenever  it  was  important  and  could  aid 
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daily  at  their  place  of  business  and  was  at  all  times 
available  as  a  witness  on  behalf  of  the  firm,  and  as  this 
contention  was  being  made  on  behalf  of  the  firm  the 
expenses  of  the  defense  w6re  a  legitimate  expense  against 
the  firm.  The  defense  of  the  firm  was  in  no  wise  less¬ 
ened  or  militated  against  by  the  fact  that  the  able  coun¬ 
sel  who  represented  the  named  defendants  did  not  appear 
of  record  as  attorneys  for  Louis  Carroll  as  well  as  for 
Harry  Carroll.  Had  Louis  Carroll  claimed  an  interest 
the  existence  of  which  would  in  any  way  have  militated 
against  the  interest  of  Harry  Carroll?  Equity  Rule  31 
provided  a  means  whereby  a  formal  objection  or  sugges¬ 
tion  of  want  of  parties  could  have  forced  the  plaintiff 
to  either  amend  and  bring  in  Louis  Carroll;  or,  at  least 
to  have  submitted  to  the  court  the  question  as  to  whether 
such  an  amendment  should  have  been  made. 

Did  Harry  Carroll  Waiit  Louis  Made  a  Party? 

The  defendants  with  the  exceptions  noted  below  never 
called  attention  to  the  fact  that  Louis  Carroll  was  not  a 
party.  They  certainly  omitted  to  avail  themselves  of 
the  provisions  of  Equity  Rule  31  to  make  formal  ob¬ 
jection  to  the  cause  proceeding  without  Louis  Carroll 
being  brought  in  as  a  party.  The  first  time  the  record 
discloses  any  one  called  attention  to  the  fact  that  Louis 
Carroll  was  not  a  party  was  near  the  close  of  the  hearings 
before  the  Special  Master  when  the  Special  Master  was 
attempting  to  have  produced  Louis  Carroll’s  copy  of  the 
alleged  partnership  agreement.  It  was  then  their  coun¬ 
sel  called  attention  to  the  fact  that  they  could  not  compel 
Louis  Carroll  to  produce  this  alleged  document  because 
he  was  not  a  party.  And  Louis  Carroll  himself  at  that 
time  based  an  attempted  resistence  to  the  Master’s  ef- 
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forts  to  secure  information  upon  that  ground.  The  next 
time  attention  was  called  to  the  fact  that  Louis  Carroll 
was  not  a  party,  was  at  the  close  of  the  argument  in  open 
court.  Nowhere  among  the  multitudinous  exceptions 
taken  by  the  defendants  to  the  report  of  the  Special  Mas¬ 
ter  does  there  appear  the  shadow  of  a  suggestion  that  his 
findings  were  erroneous  because  Louis  Carroll  had  not 
been  made  a  party  to  the  record.  During  the  seven  or 
eight  days  oral  argument  before  the  Court  this  question 
was  never  raised  until  at  the  close  of  the  argument  the 
Court  sua  sponte  asked  counsel  for  the  plaintiff  whether 
any  question  might  arise  concerning  title  in  view  of 
what  might  be  regarded  as  a  declaration  of  trust  in  Mrs. 
Carroll’s  answer  and  then  for  the  first  time  counsel  for 
the  named  defendants  made  the  assertion  that  Louis 
Carroll  ought  to  have  been  made  a  party. 

Can  anyone  read  the  entire  record  of  the  hearings  in 
this  case  without  being  impressed  with  the  fact  that 
Harry  Carroll  seemed  especially  embarrassed  when  ques¬ 
tions  arose  involving  his  real  status  in  the  Carroll  Electric 
Company.  The  plaintiff  testified  that  during  a  long 
number  of  years  of  intimate  association  with  Harry  Car- 
roll  he  always  regarded  him  as  the  Carroll  Electric  Com¬ 
pany  and  his  brother  as  a  mere  employee.  The  plaintiff’s 
understanding  in  this  particular  was  borne  out  not  only 
by  Harry  Carroll’s  general  conduct  in  other  respects  but 
also  by  the  freedom  with  which  he  used  the  credit  and 
funds  of  the  so-called  Carroll  Electric  Company  in  his 
private  ventures.  The  books  of  the  Carroll  Electric  Com¬ 
pany  show  his  large  and  disproportionate  withdrawals 
not  only  to  finance  his  Moebs-Carroll  operations  but  for 
the  purchase  and  maintenance  of  his  home  on  Decatur 
Street,  the  purchase  of  the  Newton  Street  property  and 
the  private  property  on  Eleventh  Street.  The  entries 
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in  the  books  of  the  Carroll  Electric  Company  up  to  the 
time  of  the  filing  of  the  bill  disclosed  Louis  Carroll  in  the 
position  of  a  subordinate  drawing  down  an  inconsequen¬ 
tial  weekly  salary.  Louis  Carroll  himself  testified  that 
he  had  had  heated  discussions  with  his  brother  concern¬ 
ing  his  status  in  the  partnership.  There  was  a  peculiar 
atmosphere  which  surrounded  the  execution  and  produc¬ 
tion  of  the  partnership  agreements,  which  impressed  the 
Master  and  was  commented  upon  by  him.  The  books 
of  the  Carroll  Electric  Company  further  disclosed  that 
never  until  several  years  after  the  filing  of  the  bill  and 
the  fairly  full  development  of  the  case  before  the  Special 
Master  was  there  any  adjustment  of  a  partnership  rela¬ 
tion  which  gave  to  Louis  Carroll  a  substantial  interest  in 
the  so-called  “company.’'  In  other  words  it  would  ap¬ 
pear  that  Louis  Carroll’s  status  improved  in  direct  pro¬ 
portion  as  the  plaintiff’s  case  was  established  and  it  be¬ 
came  of  lessening  importance  to  Harry  Carroll  to  con¬ 
tinue  in  a  position  to  dispute  it.  The  Special  Master  to 
decide  the  issues  in  this  case  was  not  required,  and  held 
that  he  was  not  required,  to  decide  as  to  whether  or  not 
there  w’as  a  bona  fide  partnership  at  the  time  of  the 
filing  of  the  bill  between  Louis  Carroll  and  Harry  Carroll, 
but  he  intimated  rather  plainly  that  he  did  not  believe 
there  was.  Reference  is  here  made  to  this  matter  solely 
for  the  purpose  of  answering  the  question  why  Harry 
Carroll  did  not  during  the  earlier  stages  of  the  contro¬ 
versy  want  a  settlement  by  a  decree  in  this  cause  which 
would  judicially  tie  Louis  Carroll  up  with  him  as  his 
partner  and  establish  for  Louis  Carroll  a  definite  interest 
in  the  assets  carried  under  the  name  of  the  Carroll  Elec¬ 
tric  Company.  He  could  be  left  free  if  he  won  this  suit 
to  raise  the  point  against  Louis  Carroll  that  he  was 
never  a  party  to  this  record.  As  long  as  he  was  not 
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committed  as  to  Louis’  interest  in  the  Carroll  Electric 
Company,  it  was  just  as  safe  and  more  plausible  to  in¬ 
sist  that  his  wife  held  12th  for  the  “company”  as  for 
him  individually.  It  was  not  until  he  was  cornered  that 
the  books  were  doctored  to  bolster  up  the  theory  that 
Louis  Carroll  had  been  a  partner  all  along  and  willing 
to  content  himself  with  a  pittance  while  his  brother  was 
treating  the  “company”  as  his  private  business  to  such 
an  extent  that  in  spite  of  his  many  “outside  ventures” 
(entered  into  despite  the  express  prohibition  thereof  by 
the  alleged  partnership  agreement)  and  the  bookkeepers 
and  accountants  in  his  employ  he  kept  no  books  of  any 
kind  except  the  books  of  the  “company.” 

III.  Louis  Carroll  under  Equity  Rule  13,  if  a  necessary 
or  proper  party,  could  have  seasonably  filed  a  petition 
for  leave  to  intervene.  While  leave  might  have  been  re¬ 
fused  on  the  ground  that  he  could  not  come  into  equity 
with  clean  hands,  or  in  the  courts  judgment  on  the 
ground  he  was  not  a  necessary  party,  his  mere  laches, 
in  spite  of  the  well  established  rule  generally  applied, 
would  not  necessarily  have  prevented  him  at  any  time 
during  the  past  eight  years,  on  a  meritorious  case,  from 
asking  to  be  made  a  party  in  order  that  the  interests  of 
the  Carroll  Electric  Company  could  be  presented  to  the 
Court. 

The  Supreme  Court  (U.  S.)  in  a  well  considered  case 
has  held  that  it  is  too  late  at  the  hearing  to  take  advan¬ 
tage  even  of  the  nonjoinder  of  an  admittedly  necessary 
party.  See  Storey  vs.  Livingston,  13  Peters,  p.  375,  and 
cases  cited.  In  the  case  of  Gaines  vs.  Clark,  51  D.  C. 
Appeals,  page  71,  our  Court  of  Appeals  inferentially  af¬ 
firmed  the  validity  of  Equity  Rule  13,  which  permits 
one  who  can  show  a  bona  fide  interest  in  the  subject 
matter  to  intervene  at  any  time  before  final  decree.  This 
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leave,  however,  was  granted  in  the  case  cited,  only  upon 
terms  and  those  terms  as  fixed  by  the  Court  of  Appeals 
in  that  case  were  that  the  intervenor  having  been  guilty 
of  laches  all  the  testimony  and  evidence  in  the  case  up 
to  the  time  of  intervention  should  be  taken  as  evidence 
under  the  intervention.  In  that  case,  however,  the  court 
further  laid  stress  upon  the  fact  that  upon  the  face  of 
the  record  the  party  seeking  intervention  had  a  merit¬ 
orious  claim.  This  is,  of  course,  not  the  case  with  Louis 
Carroll  who  upon  the  fact  of  the  same  record  which 
asserts  his  claims  could  not  come  into  a  Court  of  Equity 
with  clean  hands.  This,  however,  is  not  the  reason  that 
Louis  Carroll  has  not  asked  leave  to  intervene.  What 
could  he  have  gained  by  intervention?  The  trustee  di¬ 
vests  herself  of  any  title  to  12th  Street  in  favor  of  the 
firm  in  which  he  claims  to  be  a  partner  and  his  alleged 
partner  actively  defends  the  “firm’s”  interest.  What  evi¬ 
dence  in  the  possession  of  the  Carroll  Electric  Company 
was  not  offered  in  defense  of  its  claimed  interest.  What 
witness  was  not  cross-examined  by  counsel  retained  by 
the  senior  partner.  What  right  to  testify  was  denied  to 
Louis  Carroll  as  a  witness  which  he  would  have  had  as 
a  party?  What  witness  could  the  junior  member  of  the 
firm  have  produced  who  was  not  produced?  What  docu¬ 
mentary  evidence  was  excluded?  What  advantage  of 
participation  did  he  sacrifice.  On  the  other  hand  he  es¬ 
caped  the  embarrassment  of  interrogatories  and  of  a 
cross  examination  on  them  before  he  had  heard  the  plain¬ 
tiff’s  testimony  and  heard  the  testimony  of  his  partner 
in  his  favor  which  he  was  called  to  corroborate.  It  must 
not  be  forgotten  that  by  his  own  testimony  he  admitted 
that  he  knew  of  this  suit  from  the  day  the  bill  was  served 
on  his  senior  partner,  and  the  transcript  of  record 
shows  that  he  was  frequently  present  at  the  hearings 
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and  was  a  number  of  times  upon  the  witness  stand.  In 
other  words  he  participated  in  the  defense  against  the 
plaintiff  and  in  the  assertion  of  his  alleged  interest  as 
fully  as  if  he  had  been  a  formal  party  to  the  record.  To 
the  several  advantages  already  pointed  out  there  might 
have  been  another.  Perhaps,  judging  from  the  belated 
suggestion  of  the  defendants  that  the  plaintiff  had 
“failed”  to  make  him  a  party,  he  hoped  that  if  the  adju¬ 
dication  was  unfavorable  to  him  he  might  be  permitted 
for  a  technical  reason  to  come  in  later  to  have  the  same 
issue  retried  for  his  benefit  and  that  of  his  brother.  I 
think  the  authorities  which  are  cited  under  the  next  title 
particularly,  Fisher  and  Shropshire  147  U.  S.  133, 
will  show  that  this  expectation,  if  it  exists  at  all,  was  ill 
founded.  Having  had  his  day  in  a  court  investigating 
this  issue  Louis  Carroll  will  have  to  submit  to  the  result 
of  its  adjudication. 


No  Cloud  Upon  Title  Because  Louis  Carroll  is  Estopped 
to  Assert  That  Mrs,  Carroll  Held  in  Trust  For  Him, 


In  view  of  the  authorities  which  are  about  to  be  cited 
it  is  not  necessary  for  the  Court  to  decide  the  otherwise 
interesting  question  as  to  whether  the  mere  false  asser¬ 
tion  of  an  interest  in  a  stranger  to  the  record  under  an 
admittedly  secret  fraudulent  conveyance  will  constitute  a 
cloud  upon  a  title  which  is  derived  through  a  decree  made 
in  the  very  case  in  which  the  false  assertion  has  been 
made,  when  the  decree  itself  could  not  have  been  entered 
except  after  judicial  determination  of  the  very  issue  it¬ 
self  which  involved  inferentially  the  bona  fide  existentce 
of  such  claim. 
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Louis  CarroWs  Interest. 

There  was  but  one  alternate  issue  in  this  case.  Not  two 
interests  were  involved,  but  only  one.  The  issue  was 
not  as  to  whether,  aside  from  a  partial  beneficial  interest 
in  dispute  between  the  named  parties,  a  new  and  inde¬ 
pendent  interest  had  not  been  created  in  Louis  Carroll, 
which  could  not  be  adjudicated  or  protected  except  in  a 
suit  to  w^hich  he  was  a  formal  party.  In  other  words  we 
do  not  have  here  the  usual  situation  which  leads  to 
amendment  or  intervention,  viz,  that  the  whole  interest 
in  the  subject  matter  cannot  be  dealt  with  unless  its 
parts  are  before  the  Court  in  the  persons  of  their  claim¬ 
ants.  The  issue  here  was  as  to  whether,  when  Mrs.  Car- 
roll  took  title  she  took  the  w'hole  property,  and  every 
interest  therein,  for  Moebs  and  Harry  Carroll.  The  only 
interest  involved  in  the  controversy  is  the  identical  in¬ 
terest  w’hich  was  asserted  by  the  plaintiff.  So  that  the 
interest  referred  to  in  the  pleadings  and  involved  in  the 
controversy  in  which  Louis  Carroll  took  an  active  part  is 
the  interest  concerning  which  the  claim  was  falsely  as¬ 
serted  and  of  which  one  put  upon  inquiry  would  take 
notice,  and  as  to  which  Louis  Carroll  was  not  a  stranger 
to  the  record,  and  as  to  which  alike  by  reason  and  au¬ 
thority  he  is  concluded  by  any  decree  in  this  suit. 

The  actual  notice  to  the  purchaser  offered  by  the  rec¬ 
ord  in  this  case  would  do  nothing  more  than  put  him 
upon  inquiry  to  ascertain  the  extent  and  validity  of  the 
claim  asserted  on  behalf  of  the  Carroll  Electric  Company. 

Mrs.  Carroll,  Harry  Carroll  and  Louis  Carroll  all  took 
the  stand  in  the  case  and  gave  what  testimony  they 
could  tending  to  show  that  Mrs.  Carroll  held  the  prop¬ 
erty  as  trustee  for  the  Carroll  Electric  Company.  What¬ 
ever  equity  Louis  Carroll  had  in  the  property  as  a  mem- 
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ber  of  the  Carroll  Electric  Company,  although  he  did  not 
assert  it  by  an  individual  and  separate  answer  to  the  bill 
or  by  intervening  petition,  he  did  disclose  upon  the  wit¬ 
ness  stand. 

The  Special  Master  found,  and  his  report  is  confirmed 
by  the  Court,  that  upon  all  the  evidence  in  the  case,  in¬ 
cluding  that  of  Louis  Carroll,  Mrs.  Frances  Carroll  held 
title  as  trustee  for  Harry  Carroll  and  Moebs  and  could 
not  therefor  logically  be  said  to  hold  title  for  the  Carroll 
Electric  Company.  No  inquiry  could  be  instituted  by  the 
purchaser  which  would  be  more  thorough  and  searching 
than  an  examination  of  the  testimony  in  this  case,  and 
that  testimony  has  resulted  in  a  judicial  decision  to  the 
effect  that  the  plaintiff  and  Harry  Carroll  were  the  real 
beneficial  owners  of  the  interest  falsely  claimed  to  be¬ 
long  to  the  Carroll  Electric  Company.  Therefore  the  in¬ 
quiry  upon  which  the  implied  actual  notice  has  put  the 
purchaser  will  have  resulted  in  a  discovery  by  him  that 
Louis  Carroll,  notwithstanding  the  averments  of  the  an¬ 
swer  of  Mrs.  Frances  Carroll,  has  no  interest  whatever 
in  the  property.  This  would  mean  the  purchaser's  com¬ 
plete  protection  in  buying  the  title.  He  takes  Mrs.  Car- 
roll's  title  and  the  Court  has  said  what  that  title  is. 

But  it  is  not  necessary  for  the  Court  to  determine  the 
question  suggested  in  the  first  paragraph  under  the  next 
to  last  title  in  this  memorandum,  to  wit,  as  to  the  status 
of  a  false  claim  asserted  by  way  of  defense  that  a  dis¬ 
puted  interest  really  lay  in  a  third  party  who  was  a 
stranger  to  the  record. 

Estoppel  By  Representation  and  Participation, 

Neither  in  law  nor  in  fact  was  the  Carroll  Electric  Com¬ 
pany  a  stranger  to  the  record.  Both  partners  admit- 
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tedly  had  notice  of  the  claim  of  the  plaintiff  from  the 
very  date  of  the  service  of  the  bill  upon  the  senior  part¬ 
ner.  Both  participated  in  the  hearings  and  as  witnesses. 
They  both  claimed  to  derive  title  to  a  single  individual 
interest  from  Mrs.  Carroll,  from  the  wife  of  one  and  the 
sister-in-law  of  the  other,  under  a  secret  trust  attempted 
to  be  declared  by  her  in  their  favor.  They  were  both 
privies  to  the  title  which  the  senior  partner  wrote  to  her 
that  *‘we”  (meaning  as  they  claim,  himself  and  partner) 
had  caused  to  be  conveyed  to  her  because  of  the  Parry 
judgment.  She  took  no  position  hostile  to  these  alleged 
cestui  qui  trustent.  On  the  contrary,  through  the  very 
counsel  employed  by  the  senior  partner  to  assert  and 
defend  the  interests  of  the  partnership,  the  trustee  by 
adopting  her  husband’s  answer,  asserted  their  equity  and 
as  such  trustee,  with  the  knowledge,  consent  and  acqui¬ 
escence  of  both  partners  she  undertook  to  join  the  senior 
partner  in  its  defense.  The  junior  partner  not  only  knew 
and  acquiesced  in  this  but  actively  participated  in  every 
way  as  fully  and  as  unrestrictedly  as  if  he  had  come  in 
as  a  formal  party  to  the  record. 

It  is  submitted  that  if  authority  can  be  found  for  hold¬ 
ing  that  a  cestui  que  trust  can  ever  be  bound  by  a  decree 
in  a  suit  to  which  he  was  not  a  formal  party,  the  facts  in 
this  case  go  further  to  establish  the  propriety  and  rea¬ 
sonableness  of  such  a  rule  than  any  that  can  be  found  in 
the  adjudged  cases.  Louis  Carroll’s  alleged  interest  was 
more  completely  involved  in  the  issue,  it  depended  upon 
a  far  less  formal  mode  of  attempted  creation  or  assertion 
and  his  active  participation  in  its  defense  was  more  open¬ 
ly  made,  than  was  the  case  in  any  of  the  precedents  which 
establish  the  rule  of  estoppel  by  record  by  virtue  of  rep¬ 
resentation  and  active  participation. 
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The  Authorities  on  Estoppel  by  Representation  against 

Privies  and  Participants 

The  general  rule  appears  to  be  as  stated  in  Vetterlein 
vs.  Barnes,  124  U.  S.  169,  as  follows: 

“As  a  general  rule,  the  cestui  que  trust,  as  well  as 
the  trustee,  must  be  parties,  especially  where  the 
object  is  to  enforce  a  claim  inconsistent  with  the 
validity  of  the  trust.  But  where  the  complainant 
claims  in  opposition  to  the  assignment  or  deed  of 
trust  and  seeks  to  set  aside  the  same,  on  the  ground 
that  it  is  fraudulent  and  void,  he  is  at  liberty  to  pro¬ 
ceed  against  the  fraudulent  assignee  or  trustee,  who 
is  holding  the  legal  title  in  the  property,  without 
joining  the  cestui  que  trust.’' 

In  this  case  an  assignment  was  made  of  a  life  insur¬ 
ance  policy  for  the  benefit  of  a  wife  and  child.  In  a  suit 
against  the  trustee  it  was  held  this  wife  and  child  were 
not  necessary  parties. 

I  take  the  liberty  of  adding  to  the  reasoning  of  the 
court  in  this  case,  the  following  consideration.  Every  one 
is  entitled  to  have  an  issue  in  the  outcome  of  which  he 
is  interested  fully  presented  to  any  Court  which  under¬ 
takes  to  deal  with  what  is  or  what  he  claims  to  be  his 
property.  He  is  entitled  to  be  brought  into  court  or  to 
come  into  court  in  order  that  his  interest  may  be  ef¬ 
fectually  asserted  or  defended.  He  is  entitled,  as  we 
say,  to  his  day  in  court.  On  the  other  hand  no  man  is 
entitled  to  have  the  same  issue  or  fact  twice  litigated.  If 
he  prefers  to  permit  it  to  be  litigated  by  those  with  whom 
he  is  in  privity  and  with  his  knowledge  and  acquiescence, 
and  it  is  so  litigated,  without  fraud  or  collusion,  he  has 
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had  his  day  in  court  and,  whether  his  hands  are  other¬ 
wise  clean  or  not,  he  cannot  ask  to  have  the  issue  retried 
in  the  hope  he  may  have  better  luck  next  time. 

As  was  said  in  Van  Etten  vs.  Passumpsic  Savings 
Bank,  113  N.  W.  163,  79  Neb.  632:  “It  is  a  well  es¬ 
tablished  principle  of  law  that  a  trustee,  who  holds 
the  title  to  property,  may  defend  for  the  beneficiary ; 
and  when  the  title  is  attacked,  and  the  trustee  de¬ 
fends  with  the  knowledge  and  consent  of  the  benefi¬ 
ciary,  the  beneficiary  will  be  concluded  by  the  result 
of  the  litigation  to  the  same  extent  as  the  trustee  is 
concluded  by  it.” 

See  to  same  effect  as  to  a  suit  defended  in  good  faith 
(without  collusion  with  the  plaintiff  or  attempted  fraud 
upon  the  cestui)  by  a  trustee  with  beneficiary’s  knowl¬ 
edge  and  consent. 

“The  general  rule  is  that  in  all  proceedings  affect¬ 
ing  a  trust  estate,  whether  brought  by  or  against 
third  persons,  the  trustee  and  the  cestui  que  trust 
are  so  independent  of  each  other  that  the  latter  must 
be  made  a  party  to  the  suit  in  order  to  be  bound  by 
the  judgment  or  decree  rendered  thereon.  Black  on 
Judgments  (2nd  Ed.)  Vol.  2,  Sec.  585.  But  it  is  also 
the  rule  that  a  suit  prosecuted  or  defended  in  good 
faith  by  a  trustee  for  the  beneficiaries,  with  their 
knowledge  and  consent,  or  more  particularly  at  their 
request  will  be  conclusive  on  them  in  its  results.” 

Hornsby  vs.  City  National  Bank  (Tenn.  Ch.  App.) 
60  S.  W.  160. 

Brocken  vs.  Atlantic  Trust  Co.,  36  App.  Div.  67; 

55  N.  Y.  Suppl.  506. 
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In  Keely  vs.  Weir,  38  Fed.  291,  the  precise  question 
was  as  to  whether  a  purchaser  under  a  decree  or  judg¬ 
ment  could  take  a  good  title  in  face  of  an  assertion  of 
which  he  had  notice  of  an  outstanding  interest  in  one 
not  a  formal  party  to  the  suit. 

The  devisees  of  Mrs.  Saunders  sued  Keely  the  pur¬ 
chaser  of  a  tax  title.  They  lost  the  case.  Mrs.  Weir  a 
sister  of  the  devisees  was  not  a  party  to  the  suit.  She 
now  attacks  Keeley’s  title  claiming  that  Mrs.  Saunders 
held  the  property  as  a  resulting  trustee  for  her,  Mrs. 
Weir’s,  father  and  that  she,  as  heir  at  law  and  devisee 
of  her  father,  and  not  having  been  a  party  to  the  suit, 
may  retry  the  issue  as  to  Keely’s  title  in  a  new  suit 
against  him.  Keely  relied  upon  an  estoppel  of  record  to 
defeat  the  bill.  Mrs.  Weir  claimed  she  had  a  good  de¬ 
fense  to  the  original  suit  by  Keely  which  was  not  set  up 
by  her  sisters.  The  court  said: 

“If  they  did  not  know  of  that  defense  it  was  their 
misfortune  “and  it  applies  with  equal  force  to  Mrs. 
Weir.,  although  she  was  not  in  form  a  party  to  that 
suit.  She  was  represented  fully  and  effectually  by 
her  brother  and  sisters  and  the  other  plaintiffs  then 
who  hold  the  legal  title  and  were  her  trustees  capa¬ 
ble  of  binding  her  to  all  the  results  of  that  law 
suit  if  indeed  she  had  any  interest  in  the  land****** 
******.  If  that  bill  had  prevailed,  she  would  have 
the  benefit  of  it  against  Keely,  and  he  could  not 
have  set  up  liis  tax  certificate  against  her  interest  or 
possession.  So,  the  bill  having  failed,  she  must  like¬ 
wise  suffer  t:ie  consequences.” 

It  will  be  observed  that  the  Weir  case  was  less  strong 
than  the  instant  case,  in  that  the  non-party,  Mrs.  Weir, 
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claimed  that  her  particular  claim  of  an  interest  depended 
on  facts  not  involved  in  the  previous  adjudication. 

Can  it  be  questioned  that  if  in  the  case  at  bar  the 
Court  should  hold  that  Mrs.  Carroll  held  12th  free  from 
any  trust  in  favor  of  the  plaintiff  he  could  assert  no  title 
either  against  Louis  Carroll  or  the  Carroll  Electric  Com¬ 
pany  claiming  the  title  under  Mrs.  Carroll? 

But  the  defense  made  through  Mrs.  Carroll  would 
enure  to  the  benefit  of  Louis  Carroll  if  it  had  prevailed. 
Hiving  acquiesced  in  its  being  made  by  her  he  should  be 
bound  by  its  failure. 

A  somewhat  similar  case  is  to  be  found  in  Bride  vs. 
Baker,  37  Appeals  D.  C.  235.  Bride  purchased  land  and 
took  title  in  Gassaway.  Gassaway  filed  a  suit  to  quiet 
title  which  resulted  in  a  judgment  against  him  for  costs. 
Having  full  knowledge  of  all  that  had  been  done  Bride 
stood  by  and  allowed  a  marshal’s  sale  on  this  judgment 
to  Green.  Green  the  purchaser  was  put  upon  notice  that 
Gassaway  was  only  a  trustee  for  Bride  because  two  days 
before  Green  purchased  Bride  recorded  the  deed.  Bride 
then  sought  to  redeem  his  property.  In  other  words 
here  is  a  case  where  Bride  had  an  admittedly  bona 
fide  interest.  It  is  lost  by  a  sale  to  Green  under  a  judg¬ 
ment  in  a  case  in  which  Bride  was  not  a  formal  party  to 
the  record.  The  purchaser  has  notice  of  Bride’s  interest. 
Bride  held  estopped  because  he  was  a  real,  though  not  a 
formal  party  to  the  suit  in  which  he  was  represented  by 
his  trustee. 

The  situation  of  the  parties  was  substantially  the  same 
as  here,  except  that  in  the  Bride  case,  there  was  no  fal¬ 
sity  in  the  assertion  of  an  interest  in  Bride,  his  interest 
was  validly  established  by  a  formal  deed  from  the  hol¬ 
der  of  the  legal  title,  and  there  was  no  suggestion  that 
the  trust  though  a  secret  one  in  its  inception  was  created 
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with  fraudulent  intent. 

In  Fisher  and  Shropshire  147  U.  S.  133  the  Court  said : 

“If  George  Lyle,  who  was  fully  aware  of  the 
pendency  of  the  suit  and  gave  his  testimony  there¬ 
in  desired  to  set  up  equities  which  he  claimed 
arose  from  the  payment  of  part  of  the  purchase 
price  of  the  property  before  the  suit  was  brought, 
he  might  as  pointed  out  by  the  Circuit  Court  have 
intervened  in  the  cause  for  the  protection  of  his 
rights  without  ousting  the  jurisdiction.  This  he 
did  not  do  and  we  are  not  prepared  to  hold  the  Cir¬ 
cuit  Court  should  be  deprived  of  jurisdiction  at  the 
suggestion  of  the  party  who  voluntarily  shirked  it.” 

The  U.  S.  Supreme  Court  has  frequently  recognized 
estoppel  by  participation:  21  C.  J.  1220-215  R.  C.  L. 
1009-11;  Plumb  vs.  Crane  123  U.  S.  560,  31  L.Ed.  268; 
Souffrant  vs.  La  Compagnie  des  Sucreries,  217  U.  S. 
475,485  54  L.Ed.  846,850;  Kirk  vs.  Hamilton  102  U.  S. 
68,75,  26  L.Ed.  79,81;  Lovejoy  vs.  Murray  3  Wallace  1, 
18  L.Ed.  129,134;  Fisher  vs.  Shropshire  147  U.  S.  133- 
145;  37  L.Ed.  109,116.  See  also  Hornsby  vs.  City  Na¬ 
tional  Bank,  Supra ;  Brocken  vs.  Atlantc  Trust  Co.  Supra. 

The  U.  S.  Supreme  Court  has  held  in  a  great  variety 
of  cases  that  not  only  parties  but  privies  and  persons  ac¬ 
tually  represented  in  the  litigation  are  bound  by  decrees. 

The  principle  of  representation  is  more  commonly  ap¬ 
plied  where  the  trustee  is  plaintiff  to  enforce  the  trust, 
but  is  frequently  applied  also  in  cases  of  trustees  as  de¬ 
fendants.  The  cases  include  those  of  trustees  defending 
mortgages  securing  bonds;  also  where  the  surety  is  rep¬ 
resented  by  the  principal,  public  utilities  by  the  munici¬ 
pality,  principal  by  the  agent,  assignee  by  the  assignor 
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or  mortgagor.  This  is  specially  true  in  actions  affecting 
property.  15  R.  C.  L.  1005;  New  Orleans  vs.  Citizens 
Bank  167  U.  S.  371,396-8;  42  L.Ed.  202,  210-11;  Johnson 
Co.  vs.  Wharton  152  U.  S.  252,256-60,  38  L.Ed.  429,432-3 ; 
Litchfield  vs.  Crane  123  U.  S.  549,  31  L.Ed.  199;  Union 
Shoe  Machinery  Corp.  vs.  U.  S.  258  U.  S.  451-458,  66 
L.Ed.  708,717;  Hart  Steel  Co.  vs.  Railway  Supply  Co. 
244  U.  S.  294,  61  L.Ed.  1148;  Smith  vs.  Kernochan,  7 
Howard  198,  216  12  L.Ed.  666,  674 ;  Harshman  vs  County 
Court,  122  U.  S.  306,  316,  30  L.Ed.  1152-1154;  Bedon  vs. 
Davie  144  U.  S.  142,152,  36  L.Ed.  380,384;  Lessee  of 
Grignon  vs.  Astor  2  Howard  319,  338,  11  L.Ed.  283,290; 
Bigelow  vs.  Old  Dominion  Co.  225  U.  S.  111,128,  56  L.Ed. 
1009,  1022;  Louis  vs.  Trustees  Browm  Township  109 
U.  S.  162,167,  27  L.Ed.  892,893;  Cromwell  vs.  County  of 
Sack  94  U.  S.  351,352,  24  L.Ed.  195,197 ;  Pennslyvania  vs. 
West  Virginia  262  U.  S.  553,595,  67  L.Ed.  1117,  1131; 
Wichita  Railroad  Co.  vs.  Public  Utilities  Commission  260 
U.  S.  48,  54,  67  L.Ed.  124,128;  General  Investment  Co. 
vs.  Lake  Shore  Railway  260  U.  S.  261,  285,  67  L.Ed.  244, 
259;  Re  Englehard  231  U.  S.  646,  58  L.Ed.  416;  Bierce  vs. 
Water  House  219  U.  S.  320,  55  L.Ed.  237;  Richter  vs. 
Jerome  123  U.  S.  233,  31  L.Ed.  132 ;  Shaw  vs.  Little  Rock 
Railway  100  U.  S.  605,  25  L.Ed.  757 ;  Kessler  vs.  Eldred 
206  U.  S.  285,  51  L.Ed.  1065. 

There  is  also  a  strong  line  of  cases  holding  that  when 
a  suit  is  brought  against  a  trustee  if  it  is  hostile  to  the 
trust  and  to  defeat  it  the  cestui  is  bound  though  not  a 
party. 

The  principle  of  representation  has  frequently  been 
applied  in  cases  of  a  general  trustee  or  other  representa¬ 
tive  of  a  legal  estate  as  defendant.  And  it  has  been  held 
that  a  decree  against  a  trustee  with  f  all  power  binds  the 
cestui  que  trust  although  the  latter  is  not  a  party  where 
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the  suit  is  hostile  to  the  trust  to  defeat  it. 

Kerrison  vs.  Suart  93  U.  S.  155,159,  23  L.Ed.  843,845; 
Vetterlein  vs.  Barnes  124  U.  S.  169,171,  31  L.Ed.  400,401 ; 
Manson  vs.  Duncanson  166  U.  S.  533,542,  41  L.Ed.  1105, 
1108;  Green  vs.  Bogue  158  U.  S.  478,501,  39  L.Ed.  1061, 
1069;  Trustees  of  Wabash  Co.  vs.  Beers  2  Black  448,457, 
17  L.Ed.  327,332;  Lovejoy  vs.  Murry  3  Wallace  1,  18 
L.Ed.  129-134;  Cochran  vs.  Ches.  &  Ohio  Canal  Co.  94 
U.  S.  741,745,  24  L.Ed.  190,192;  Whitney  vs.  Hay  181 
U.  S.  77,  45  L.Ed.  758;  15  D.  C.  Appeals  164,185;  Robert¬ 
son  vs.  van  Cleave  129  Ind.  220,  15  L.  R.  A.  70 ;  Green  vs. 
Grant  Ill  18  L.  R.  A.  381 ;  Talley  vs.  Curtain  54  Fed.  48 ; 
Watkins  vs.  Brant  91  Cal.  504;  Galveston  R.  Co.  vs.  But¬ 
ler  56  Texas  512 ;  Regal  vs.  Greenwood  92  Fed.  947 ;  Re 
Strout  126  New  York  212 ;  Vetterlein  vs.  Barker  45  Fed¬ 
eral  742. 

The  rule  of  estoppel  by  judgment  or  decree  against 
privies  and  persons  represented  is  no  different  even 
though  the  estate  or  encumbrance  may  be  claimed  to 
have  hound  the  land  before  suit  brought  as  the  decree 
determines  the  pre-existing  right  and  relates  back  to  the 
time  of  acquirement.  It  applies  particularly  in  a  number 
of  cases  where  secret  trusts  have  been  asserted  or  unre¬ 
corded  conveyances  produced  to  antedate  the  lis  pendens. 

Thompson  vs.  Baker  141  U.  S.  648,  35  L.Ed.  889 ;  Grant 
vs.  Buckner  172  U.  S.  232,  43  L.Ed.  430;  Stout  vs.  Lye 
103  U.  S.  66,  26  L.Ed.  428;  Fisher  vs.  Shropshire  147 
U.  S.  132,142-5,  37  L.Ed.  109,115-16;  Luke  vs.  Smith  227 
U.  S.  379,  57  L.Ed.  558;  Secombe  vs.  Steele  20  Howard 
94, 15  L.Ed.  833 ;  Stevenson  vs.  Texas  Pacific  Co.  105  U.  S. 
703,  26  L.Ed.  1215 ;  Kresge  vs.  Crowley,  47  D.  C.  Appeals 
13 ;  Bride  vs.  Baker,  37  D.  C.  Appeals  231 ;  Ohio  National 
Bank  vs.  Berlin,  26  D.  C.  Appeals  218. 
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or  mortgagor.  This  is  specially  true  in  actions  affecting 
property.  15  R.  C.  L.  1005;  New  Orleans  vs.  Citizens 
Bank  167  U.  S.  371,396-8;  42  L.Ed.  202,  210-11;  Johnson 
Co.  vs.  Wharton  152  U.  S.  252,256-60,  38  L.Ed.  429,432-3 ; 
Litchfield  vs.  Crane  123  U.  S.  549,  31  L.Ed.  199;  Union 
Shoe  Machinery  Corp.  vs.  U.  S.  258  U.  S.  451-458,  66 
L.Ed.  708,717 ;  Hart  Steel  Co.  vs.  Railway  Supply  Co. 
244  U.  S.  294,  61  L.Ed.  1148;  Smith  vs.  Kernochan,  7 
Howard  198,  216  12  L.Ed.  666,  674 ;  Harshman  vs  County 
Court,  122  U.  S.  306,  316,  30  L.Ed.  1152-1154;  Bedon  vs. 
Davie  144  U.  S.  142,152,  36  L.Ed.  380,384-;  Lessee  of 
Grignon  vs.  Astor  2  Howard  319,  338,  11  L.Ed.  283,290; 
Bigelow  vs.  Old  Dominion  Co.  225  U.  S.  111,128,  56  L.Ed. 
1009,  1022;  Louis  vs.  Trustees  Brown  Township  109 
U.  S.  162,167,  27  L.Ed.  892,893;  Cromwell  vs.  County  of 
Sack  94  U.  S.  351,352,  24  L.Ed.  195,197 ;  Pennslyvania  vs. 
West  Virginia  262  U.  S.  553,595,  67  L.Ed.  1117,  1131; 
Wichita  Railroad  Co.  vs.  Public  Utilities  Commission  260 
U.  S.  48,  54,  67  L.Ed.  124,128;  General  Investment  Co. 
vs.  Lake  Shore  Railway  260  U.  S.  261,  285,  67  L.Ed.  244, 
259 ;  Re  Englehard  231  U.  S.  646,  58  L.Ed.  416 ;  Bierce  vs. 
Water  House  219  U.  S.  320,  55  L.Ed.  237 ;  Richter  vs. 
Jerome  123  U.  S.  233,  31  L.Ed.  132;  Shaw  vs.  Little  Rock 
Railway  100  U.  S.  605,  25  L.Ed.  757;  Kessler  vs.  Eldred 
206  U.  S.  285,  51  L.Ed.  1065. 

There  is  also  a  strong  line  of  cases  holding  that  when 
a  suit  is  brought  against  a  trustee  if  it  is  hostile  to  the 
trust  and  to  defeat  it  the  cestui  is  bound  though  not  a 
party. 

The  principle  of  representation  has  frequently  been 
applied  in  cases  of  a  general  trustee  or  other  representa¬ 
tive  of  a  legal  estate  as  defendant.  And  it  has  been  held 
that  a  decree  against  a  trustee  wdth  f  all  power  binds  the 
cestui  que  trust  although  the  latter  is  not  a  party  where 
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the  suit  is  hostile  to  the  trust  to  defeat  it. 

Kerrison  vs.  Suart  93  U.  S.  155,159,  23  L.Ed.  843,845; 
Vetterlein  vs.  Barnes  124  U.  S.  169,171,  31  L.Ed.  400,401 ; 
Manson  vs.  Duncanson  166  U.  S.  533,542,  41  L.Ed.  1105, 
1108;  Green  vs.  Bogue  158  U.  S.  478,501,  39  L.Ed.  1061, 
1069 ;  Trustees  of  Wabash  Co.  vs.  Beers  2  Black  448,457, 
17  L.Ed.  327,332;  Lovejoy  vs.  Murry  3  Wallace  1,  18 
L.Ed.  129-134;  Cochran  vs.  Ches.  &  Ohio  Canal  Co.  94 
U.  S.  741,745,  24  L.Ed.  190,192;  Whitney  vs.  Hay  181 
U.  S.  77,  45  L.Ed.  758 ;  15  D.  C.  Appeals  164,185 ;  Robert¬ 
son  vs.  van  Cleave  129  Ind.  220,  15  L.  R.  A.  70;  Green  vs. 
Grant  Ill  18  L.  R.  A.  381 ;  Talley  vs.  Curtain  54  Fed.  48 ; 
Watkins  vs.  Brant  91  Cal.  504 ;  Galveston  R.  Co.  vs.  But¬ 
ler  56  Texas  512 ;  Regal  vs.  Greenwood  92  Fed.  947 ;  Re 
Strout  126  New  York  212;  Vetterlein  vs.  Barker  45  Fed¬ 
eral  742. 

The  rule  of  estoppel  by  judgment  or  decree  against 
privies  and  persons  represented  is  no  different  even 
though  the  estate  or  encumbrance  may  be  claimed  to 
have  hound  the  land  before  suit  brought  as  the  decree 
determines  the  pre-existing  right  and  relates  back  to  the 
time  of  acquirement.  It  applies  particularly  in  a  number 
of  cases  where  secret  trusts  have  been  asserted  or  unre¬ 
corded  conveyances  produced  to  antedate  the  lis  pendens. 

Thompson  vs.  Baker  141  U.  S.  648,  35  L.Ed.  889 ;  Grant 
vs.  Buckner  172  U.  S.  232,  43  L.Ed.  430;  Stout  vs.  Lye 
103  U.  S.  66,  26  L.Ed.  428;  Fisher  vs.  Shropshire  147 
U.  S.  132,142-5,  37  L.Ed.  109,115-16;  Luke  vs.  Smith  227 
U.  S.  379,  57  L.Ed.  558;  Secombe  vs.  Steele  20  Howard 
94,  15  L.Ed.  833 ;  Stevenson  vs.  Texas  Pacific  Co.  105  U.  S. 
703,  26  L.Ed.  1215 ;  Kresge  vs.  Crowley,  47  D.  C.  Appeals 
13 ;  Bride  vs.  Baker,  37  D.  C.  Appeals  231 ;  Ohio  National 
Bank  vs.  Berlin,  26  D.  C.  Appeals  218. 
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Conclitsion  Upon  Point  III 

One  put  upon  notice  of  this  record  and  who  under¬ 
takes  to  go  behind  the  findings  of  the  Special  Master,  and 
behind  the  findings  of  the  Court,  and  behind  the  decree 
which  undertakes  to  sell  Mrs.  Carroll’s  title  to  12th 
Street,  will  find  upon  diligent  inquiry  that  the  Carroll 
Electric  Company,  which  included  Louis  Carroll,  has  in 
fact  no  interest  in  said  property.  He  will  further  find 
that  the  claim  of  which  he  is  to  take  implied  or  actual 
notice  is  based  upon  facts  alleged  in  Harry  Carroll’s 
answer  and  orally  testified  to,  which  could  not  in  law 
make  Mrs.  Carroll  a  trustee  for  the  Carroll  Electric  Co. 
In  other  words  he  will  find  that  the  claim  which  he  must 
notice  in  stated  in  terms  of  facts  which  he  must  also  no¬ 
tice  and  which  latter  are  such  that,  if  true,  they  can  in 
law  give  no  interest  to  Louis  Carroll.  He  will  be  advised 
that  any  attempt  now  to  supply  the  omissions  and  to 
cloud  the  title  would  be  ineffective  because  of  the  pro¬ 
tection  against  just  such  attempts  afforded  by  the  doc¬ 
trine  of  lis  pendens.  The  same  record  which  puts  him 
on  notice  that  a  claim  was  asserted  on  behalf  of  the  Car- 
roll  Electric  Company  will  inform  him  of  Louis  Carroll’s 
participation  in  the  defense  of  that  very  issue,  made  by 
his  partner  and  by  his  trustee  with  whom  he  claims  to  be 
in  privity,  and  he  will  know  that  in  law  that  issue  cannot 
again  be  raised  by  any  of  the  formal  or  actual  parties  to 
the  adjudication.  That  is,  that  the  question  cannot  be 
sucessfully  raised  again  so  as  to  require  an  investigation 
into  the  merit  of  any  claim  that  the  title  cannot  be  sold 
or  that  the  proceeds  of  the  sale  of  the  property  held  by 
Mrs.  Carroll  will  belong  to  the  Carroll  Electric  Company 
and  not  to  those  among  whom  the  Special  Master  finds 
they  should  be  distributed. 
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After  all  the  only  strength  of  any  title  is  that  it  cannot 
be  successfully  attacked.  As  Judge  Gould  was  wont  to 
say  “anybody  can  bring  a  suit  who  has  ten  dollars.” 

The  advantage  of  having  a  res  ad  judicata  lies  not  so 
much  in  preventing  suits  as  that  if  brought  they  can  be 
defended  without  the  necessity  of  retrying  issues  already 
passed  upon.  On  the  other  hand  if  a  Court  can  be  ren¬ 
dered  impotent  to  do  justice  by  the  mere  assertions  in 
pleadings  or  testimony  of  an  interest  in  the  res  in  one  not 
a  formal  party  to  the  record,  then,  at  any  stage  of  an 
equity  proceeding,  it  may  find  its  hands  tied  by  the  un¬ 
scrupulous  adoption  of  such  an  expedient  resorted  to  for 
the  sole  purpose  of  retrieving  a  defeat  and  of  prolonging 
litigation  at  prohibitive  expense,  and  thus  defrauding  an 
honest  plaintiff  of  his  well  established  rights. 

It  was  manifestly  to  prevent  a  situation  which  other¬ 
wise  would  have  cast  a  well  deserved  reproach  upon  our 
system  of  remedial  justice  as  antiquated  and  absurd,  that 
the  salutary  rule  laid  down  in  the  authorities  cited  was 
adopted. 


The  Conclusiveness  of  the  Decree 

Should  this  Court,  although  it  is  satisfied  from  the 
record  that  Louis  Carroll  never  had  a  hona  fide  interest, 
take  the  view  that  notwithstanding  Louis  Carroll  had 
no  such  interest  as  would  make  him  an  indispensable 
party,  and  notwithstanding  that  such  interest  as  it  was 
attempted  to  set  up  by  Harry  Carrol  was  represented  in 
the  litigation  by  the  alleged  trustee,  and  that  notwith¬ 
standing  his  active  participation  in  the  defense,  coupled 
with  his  refusal  at  any  time  to  seek  intervention,  never¬ 
theless  the  decree  below  is  open  to  the  objection  that  it 
leaves  this  litigation  inconclusive,  then  the  Court’s  atten- 
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tion  is  invited  to  the  distinction  between  strict  estoppel  of 
record  as  involved  in  the  doctrine  of  res  ad  judicata  and 
estoppel  resulting  from  conduct  and  laches.  Without  at¬ 
tempting  to  hold  that  there  is  a  strict  estoppel  against 
Louis  Carroll,  this  Court  is  nevertheless  justified,  it  is 
respectfully  submitted  by  counsel,  in  announcing  that  the 
facts  appearing  of  record  are  such  as  would  effectually 
operate  in  any  collateral  proceeding  to  estop  Louis  Car- 
roll  from  claiming  an  interest  in  the  title  held  by  Mrs. 
Carroll.  It  is  submitted  that  the  equitable  doctrine  that 
a  decree  should  make  an  end  of  the  litigation  is  satisfied 
by  a  record  which  discloses  evidence  upon  the  strength  of 
which  a  third  party  would  be  estopped,  equitably  as  well 
as  legally,  to  successfully  undo  what  the  decree  requires 
to  be  done. 

If  this  case  were  sent  down  to  be  reopened  for  the 
benefit  of  Louis  Carroll,  he  would  at  once  be  confronted 
by  an  estoppel  growing  out  of  his  conduct  and  his  laches. 
Would  the  Court  below  be  required  to  ignore  these  con¬ 
siderations  in  passing  directly  upon  any  claim  he  might 
assert?  They  must  continue  to  have  the  same  legal  ef¬ 
fect  wherever  and  however  asserted  by  him.  To  hold 
otherwise  would  in  effect  be  to  announce  the  doctrine 
that,  in  a  case  where,  on  the  facts,  a  belated  petition 
for  intervention,  if  made,  would  have  been  denied,  the 
party  may  escape  this  result  by  refusing  to  apply 
for  intervention  with  the  hope  that  an  appellate 
court  will  reopen  the  case  for  his  benefit  and  the 
equitable  estoppel  against  him  thus  be  circumvented. 
Even  more  extraordinary  would  such  a  result  seem  if 
the  case  were  sent  back  for  retrial  upon  exactly  the 
same  issue  already  twice  decided  against  the  parties 
before  the  Court  and  this  on  the  theory  that  the 
decree  of  the  lower  Court  should  have  made  an  end  of 
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the  litigation.  After  all  is  it  not  the  practical  result  to 
which  an  equity  court  will  look  rather  than  to  the  method 
by  which  it  is  accomplished,  provided  always,  of  course, 
that  the  result  squares  with  the  larger  principle  of  equity 
and  justice  to  all  parties  directly  or  indirectly  concerned? 


Point  IV 


The  Decree  Beloiv  Should  be  Modified  and  Affirmed  With 

Costs  to  the  Appellee. 

The  attention  of  the  Court  is  called  to  page  973  of  the 
statement  of  evidence,  from  which  it  appears  that  there 
was  an  error  of  accounting  in  the  financial  schedules 
attached  to  the  report  of  the  Special  Master.  The  sum 
of  $9,654.72  was  debited  to  the  plaintiff,  but  by  an  over¬ 
sight  was  not  credited  to  the  defendant.  This  having 
been  called  to  the  attention  of  both  parties  after  the 
signing  of  the  final  decree  and  the  perfecting  of  the  ap¬ 
peal,  plaintiff’s  counsel  wrote  the  letter  quoted  on  page 
973,  in  which  he  pointed  out  that  it  was  unnecessary  to 
take  this  appeal  merely  for  the  purpose  of  correcting 
an  arithmetical  error  which  in  no  wise  went  to  the  merits 
either  of  the  Special  Master’s  findings  or  of  the  decree 
from  which  the  appeal  was  taken. 

The  letter  then  calls  attention  to  the  fact  that  the 
notice  is  given  that  the  appeal  is  unnecessary  and  that 
plaintiff  is  willing  to  have  it  corrected  without  the  trouble 
and  expense  of  an  appeal  for  the  bearing  that  this  proffer 
may  have  upon  the  allocation  of  costs  in  the  Appellate 
Court  in  case  an  appeal  is  prosecuted  notwithstanding 
the  offer. 

In  conclusion  the  appellee  feels  fully  justified  in  char¬ 
acterizing  the  appeal  as  frivolous  and  as  having  been 
taken  for  the  purpose  of  delay.  What  with  numerous 
extensions  of  time  in  the  lower  Court  for  the  perfecting 
of  the  appeal  and  the  further  extensions  granted  in  this 
Court,  with  consent  of  counsel,  over  a  year  and  a  half 
has  elapsed  since  the  enry  of  the  decree.  Harry  Carroll 
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is  in  business,  the  money  is  worth  more  than  6%  to  him; 
but  the  plaintiff  is  also  in  business,  and  he  has  been  de* 
prived  for  over  ten  years  of  any  benefit  from  the  partner¬ 
ship  transactions  in  which  he  entered  with  Harry  Car- 
roll  as  long  ago  as  1912. 

Respectfully  submitted. 


Charles  F.  Carusi, 
Attorney  for  Appellee. 


